#63(L) 12/14/65
Second Supplement to Memorandum 65-77

Subject: Study No. 63(L) - Evidence Cocde

Attached {pink pages) 1s a letter from Judge Kaus concerning Sectlen
411 and certain provisions of the Privileges Article of the Evidence Cede.
We suggest that this letter be comsidered in connection with the tentativé
recommendation ve are drafting on the Evidence Cede. It is important that

you have the Dvidence Code with Officisl Comments available at the meeting

when we consider this supplement.

Section L1l

Judge Kous makes a comment concerning this section near the bottem of the
second pege of his letter. We have merely codified the substance of a previcusly
existing statutory section in Section 411, Hence, we doudt that Sectiom 11 will
be given the construction that Judge Kaus indicates was mentioned during the
discussions of the BAJY Committee. Morecver, we doubt that the BAJL Committee
would sdopt any such construction of the section in prepering revised Jjury
instructions. DNevertheless, if the Commission believes that a revision of
Section 41l is necessary, it could be aceomplished by adding an additional
sentence to Section 411 so that the section will read: |

411, Except where sdditional evidence 1s required by statute,

the direct evidence of one witness who is entitled to full credit

18 sufficient for the proof of eny fact, HKothing in this section

prevents proof of a fact by proving or otherwise establishing

another fact or group of fects from which s deduction of the fact
10 be proved may legically and reasonably be drawn.

Comment, The addition of the last sentence of Section k11 1is
a elarifying, nonsubstantive revision. The last sentence 1s based
on lenguage contalned in Section 600(b}.
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We do not recommend this revision because we consider it unnecessary and fear
that it might create more confusion than it vould eliminate. Another alterna-
tive method of dealing with the problem would te to add the following sentence
to Section 411:

Nothing in this section prevents proving cr otherwise establishing

g Tact by other than direct evidence.

Section 992 and 1012

See point 1 in the attached letter from Judge Kaus. In connection with
this suggestion, refer to Section 1011 (defining "patient") and the Offieisl
Comnents to Sections 1011 and 991.

Although Sections 992 and 1012 are not entirely clear, the Officlal
Coments--especially the Comment to Section 991 which 1s incorporated in the
Comment to Section 101l--meke it feairly clear that o diegnosis is covered by
the privilege. However, 1ln order to make the matier cleer on the face of the
statute, we suggest the following revisions of Sections 992 and 1012:

992, As used in this artiecle, "confidentisl communication between
patient and physicien" means information, ineluding information cbtained
by an examination of the patient, transmitted between a patient and his
physician in the course of that relationship and in confidence by a
reans which, so far as the patient is avare, discloses the Informaticn
t0 no third persons other than those who are present to further the
interest of the patient in the consultation or those to vhom disclosure
is reascnably necessary for the transmissiocn of the information or the
accomplishment of' the purpose for which the physician is consulted, and
includes a diagnosis made and the advice glven by the physician in the
course of that relationship.

Comment. The explicit recognition of "a diagnosis" in the last .
clause of Section 992 is a clarifying, nonsubstantive revision, See
the Comment to Section 991 which mekes 1t clear that & diagnosis is
ineluded within the scope of the protection affcrded by the physiclan-
patient privilege.

1012, As used in this article, "confidentis) communication be-
tween patient and psychotherapist” means information, including informa-
tion obtained by an examinstion of the patient, transmitied between a
patient and his psychotherspist in the course of that relationship and
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in confidence by a means which, so far as the patient is aware, dis-
¢loses the information to no third persons other tkan thoge who are
present to further the interest of the patient in the consultation
or examination or those to whom disclosure is reasonably necessary
Tor the transmission of the information or the accomplishment of
the purpose of the consultation or examinaticn, and includes a
diegnosis made and the advice given by the psychotherapist in the
course of that relationship.

Corment, The explicit recognition of "a diasgnosis" in the last
clause of Section 1012 is a elarifying, ncnsubstantive revision. See
the Comment to Section 991 which is incorperated in the Comment to
Seetion 1011.

Secticon 1017

It seems that Judge Kaus has two reservaticns concerning this section and
the Comment ithersto:
(1) He is concerned with the last sentence of the Comment., He apparently

fears that this sentence may convey the impression that Section 1017 makes the

attorgey-ciient privilege inapplicable in cases where it would othervise be
applicable. ile do not believe that the section has this effect., First of all,

the section itself provides that "there is no privilege under this artiele if

« » « " This, ve telieve, clearly limitc the excepbicn to a clain of the

psychotherapist-patient privilege., The last sentence of the Comment, like the
other Comments to various particular privileges, discusses the rrivilege pro-
vided in the particular article of the Evidence Code, Thus, there seems to be
no need to say in the last sentence of the Ccrment to Section 1017 that the

"privilege provided by this article is unavailable.” Moreover, Section 952,

and the Comment thereto, mske it clear that the attorney-client privilege can
provide protection to communications between psychotherapist and patiente--even
in cases where the psychotherapist-patient privilege would not provide protec-
tion. Bee Sections 912(d) and 954, and the Comments thereto, vhich also make

this eclear.



Since the privilege that would be involved is the attorney-client
privilege, and since the Comments to the pertinent sections of that privilege
are clear, we see no need to make any revision in the last sentence of the
Comment to Section 1017. Nevertheless, if the revision of Section 1017 {sug-
gested below) is approved by the Commission, the Commission snould consider
whether a statement should be made in the Comment to the revised section to
the effect that the exception in Section 1017 applies only to the psychothera-
pist-patient privilege and that the attorney-client privilege may provide
proteetion in cases where a private psychotherapist is congulted.

(2) Judce Kaus is also concerned that "if the ccomment to section 1017
is restricted to experts paid for by the staie because a defendant cannot
afford them, you would heve & real comnstitutional problem.” You will recall
that the Commission considered a similar objection by Professor Van Alstyne
when the Commission was considering the Evidence Code prior to the 1965 legis-
lative session. Professor Van Alstyne stated at the time that he was attempte
ing to obtain a ruling frcm the California Supreme Court that the previously
existing law (vhich we have codified in subsiance) created an unconstitutional
discrimination between a defendant who has the means to employ his cwn private
psychiatrist and a defendant who must use a court appointed psychiatrist be-
cause he does not have the means to employ a private psychiatrist. In this
regard, consider the following extract from the Minutes of the Janusry 1965
Meeting:

The Attorney General objected to the application of the psycho-
therapist privilege to situations where psychiatrists are appoinied

by the court and the accused does not place his mental condition in

issue.

The Commission rejected the Attorney General's cbjection, but the fact
that the objection was made indicates that at least some law enforcement
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representatives were not satisfied with having any privilege at all in the case
of a court appointed psychiatrist, The Commission also rejected Professor
Van Alstyne's objection.

The California Supreme Court has considered and rejected Frofessor Van
Alstyne's objection, See Exhibit IT {yellow) and Exhibit IIT (green). These
exhibits present pertions of the opinions in twe decisions in Professor Van
Alstyne's case.

Although not mentioned by Judge Kaus nor specifically suggested by the
two court opinions attached, we suggest the following revision of Section 1017:

1017, There is no privilege under this artiele if the psychotherapist
1s appointed by order of a court to examine the patient, but this excepticn
does not apply where the psychotherapist is appointed by order of the
court upon the request of the lawyer for the defendant in a criminal pro-
ceeding in order to provide the lawyer with information needed so that he
mey advise the defendant whether to enter or withdraw a plea based on
insanity or to present a defense based on his mental or emoticnal
condition.

Comment., The words "or withdraw" are added to this section to make
clear that the psychotherapist-patient privilege applies in a case where
the defendant in a criminal proceeding enters a plea based on insanity,
then sutmiis to en exemiration by a court-appointed psychotherapist, end
withdraws the plee tased on insanity prior to the trial on that lssue.
In such case, since the defendant does nou tender an issue vased on his
mental or emotional condition at the trial, the privilege should remain
applicable. Of course, if the defendant determines to go to trial on
the plea based on insanity, the psychotherapist~patient privilege will
not be applicable. See Section 1016.

1t should be noted that violation of the egnstitutional right to
counsel may reguire the exclusion of evidence that is noi privileged
under this article; and, even in cases vhere this constitutional right
is not viclated, the protection that this right affords may require
certain procedural safeguards in the examination procedure and a limite
ing instruction if the psychotherapist's testimony is admitted. BSee
In re Spencer, Cal.2d , 46 Cal. Rptr., 753, P.2d {1965).

It is important to recognize that the attorney-client privilege
may provide protection in scme cases where an eyeception to the psycho-
therapist-patient privilege is applicable. See Section 952 and the
Comment thereto. See also Sections 912(d) and 954 and the Comments
thereto.




You will note that we suggest that the limitaticns set out in In re Spencer

not be included in the statute. We telieve that it is sufficient to note
in the Comment that these limitations exist. Ve make this suggestion because

we believe that an attempt to ccdify In re Spencer would be a difficult, it

not impossible, undertaking in view of the continuing development of the

constitutional concept of right to counsel.

Respectfully submitted,

John H. DeMoully
Executive Decretary
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Nictriet (et af A nireal
Bisirict Court of Appeal
Stute of Califerniy

Staic Eeilving, Fos Angrles

December 10, 1965

John H. DeMoully

Executlve Secretary

California law Revision
Comnlssion,

Room 30, Crothers Hall

Stanford University,

stanford, Californin  G4305

Dear John:

Dick Keatlnge told me that you are having a
meetling on December 17 and suggested that I submit the
following suggestions to the Commission for its consi-
deration. These are matters that arise out of a study
of the physiotherapists privilepe which I made for a
panel discussion last week, which Dlsk attended:

1. Assuming that it was 1ntended to weepn the
therapist's dilagnosis privileged, would it be worth
while to make this plailn by an amendment to section
10127 {Sectilon 942 suffers from the same defect.} Al-
though the comment to section Y92 makes it guite plain
that the dliagnosis 1z privileged, I am not so sure
that 1t is jJustifiled by the language of the section.

2. This is & matter which I think I discussed
Wwith you on the telephone several months agor The last
sentence of tne coument to section 1017 suggests fthat
1f a pnysioctherapist is appointed by court order (Pen.
Code, § 987a; In re Cehse, 38 Cal. 2d 230, ), sives an
unsatisfactory report, put the defendant persists in
presenting a defense based on nis mental or emotional
condgition, the testimony of that particular physico-
therapist is not privileged. The sentence may ewven have
a larger lmplication and suggest that testimony of a
privately hired phyasictherazist is not priviteged under
those circumstances. This would be extremely strange In
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John H. Deloully
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view of the total approval to the doctrine aof City

ana County of San Francisco v, Superlor Court, a7

Cal, 2a 227, recognized Dy sections GiZ (4} and
954 and the comments thereto. If the comment o
section 1CAT lg restricted to experts paid for by the
state because a defendant cannot aiford them, you
weuld have a real constitutlonal problem. It should
ve noted, of course, that if the interview with the
psychiatrist 1s not privileged, then it 1s not privi-
leged at any phase of the trial, except 1o the ecxtent
that In re Spencer, 632 A.C. 418 and the implications
from that case are applicable,

Hy last problem has nothlng to do with the
ohysiotherapist privilece, but wa g2 ralsed by the dis-

-

Wiieh I am & menber:

r)

cusalons of the ﬂ&Jl Comnmittes, of
Mamy people infer {rom sectlon 411 that circumstantial
eviderice of one witness 1= rnot suffilcient to prove a
fact, I am sure the Iinforence is unintended.

oy

Judge Richards, the conzultant to the BAJT
Commlitee has asked me to rewind you that we are com-
pletely at sea what, ii anyvthing, was the Law Revision
Commnission's intention on how So nandle res ipsa
loguitur.

Have a nice mectlrg,

Sincerely,

OMK /uv D



TTRACT TR DEOFIE V. SFEMORD,

[14,15] Defendaot attacks on suit an-
ather ground the admissibility of guuied tes-
tmony (ante, fn. 1) of D, George W.
Abe relating to statements wmade by defend-
ant ia the course of e psypchuador ex-
amination on his piea of not guilly Ly rea-
son of insanity, Defendant eontends that
it was error to allow Dr. Abe to so testify
on the-guilt phase, in view of the fact that
defendant had withdrawn his, insanity plea

. at the start of trisl. Defendant argues that

the admission of such tostimony “tends 1o
vitiate™ the purpose of Penal Code: section.
027 (pcvl:t fr. 12j in that "“the possibilisy of
a free and candid interview with the alienist
is impaired” if the defendant knows that
his statements in that interview may be in-
troduced on the gmlt phase of the subse-
quent trial; ®  secondly, defendant argues
that the admission of this testimony violates
his privilege against self-incrimination,
Each of these arguments, however, bas been
recently considered and rejected by this
court (People v. Ditson (1962} 57 Cal.Zd
415, 447 [23a]-448 [23b], 20 CalRptr. 168,
359 P2d 714; People v. Combes (1961) 56
Cal2d 135, 249 {17]-150 {201, 14 CalRper.
4, 363 P.2d 4) and no persuasive reason is
sugpested for disturbing the -conclusions
there reached. Thirdly, defendant advances

-the argument that the admission of such

testimony Ywould tend to'bresteas nvididis
discrimination' against indigents solely be<
cause’ af their poverty” and hience violites!
the Equil Protéction Clande (citing such)
cases as Grifin v, Iltincis {1956) 358 U5
12, 16, 76 S.Cu- 585, M0 L.Ed. 891, .,mdlf
Douglas. v, California (1963} 372 U8, 353,
B3 5.C: 814,09 LEd24 '811), ‘Defendant’
points out that admissions of an accused to,
a-physiciin privately emplu’yed By his conn-
sel for the purpose of examiniig him in
preparation for trial aye held to be protects:
ed by the attorney-client privijege (Jones v.
Superior Court (1962} 58 Cal.2d 36, 60-6i

11, There is no ﬁ'imwi::g in the recond ihnt
defendant kuew that Lis staientents wight

be thus used.

31

[81, 22 eamptr 279, 372 P24 919) ; onthis
basie defendant argues that he was denied

“*equat protection” because Hehad insuffi-

cient fands to hire such a physician of his

‘gwn and Jience take advantage of that pro-

tection. But by its terms section 1027 oper-
ates in the same manper whether the de-
icndand Le- rich or poor, because in either

" event it compeis the use of court-appginted

12, Section J2T of the Punal Culs proe
vides.in velevant part: “When o cfends’
ent plends net guilty by rdsgop of in-

sonity the cour? wust gelect and eppoint
two elienists, Bt least one of whooy uruse

alirnists when a plea of not puilty by reason
of insanity is sntered®  Obviously, the stat-
ute secks the felevant truth—and makes it
equally avaifable—as to.rich and poor alike.
Drefendant- attempts to overcome this flaw’
in his position by further proposing that
"Hacl defendant been 2-man of wealth and
means, he would Jzzme presumably not en-
tered a plea of insanity at all; for his pri-
vately employed psychiatrist wonld already,
presumably, have reported to employed
counsel that there was no basis for such &
plea? (Italics added.) Whether counsel
might nevertheless, in the proper exercise of
the discretion which evolves from his re-
spondibility, have felt it advisable to enter,
and further explore the tenability of, such
a plea would still appear conjectural, We
take judicial notive of the fact that the plea.
of not guiity by reason of insanity has been
‘more oftent entered thdn sustained.. ‘An &-
‘tablished. practice of the triaj courts. such
as here challenged, grounded on an enact-
ment of the Legislature and sanctioned by
our decisions, will not be struck down on
rank speculation alone. . (C{. In re Cregler
(1761} 56 CalZd 308, 313 [6],.14 Cal.Rpir.
289, 363. P.2d 305.) Defcindant’s argument,
in essence, amounts to no more thah an un-
warranted criticism of the manner in which
his trial counsel conducted thla aspect of
the defense. - .

. ~

ba frw" ths mrdkcnl siafis of the wiats
hospitals, ® “* 4% {5 exsmine the de-
ferlunt and Investipate his sanity. I1°
i4 the duty of the alienistr so gelected
il appoiited o craming the defendant
und investigate hin sanity, and o tege:
tify, whenever sommoued, fn any pro.-
- ceeding in which tbe sanity of the dee
. feadzny ¥ i guestien,™ (Italics sdded.)




FXHIRIT 1T

EYTRACT TROM IN RE SPENCER, Lé Cal. Rptr. 753 (Oct. 19653

TOBRINER, Justice.

We adjudicate petitioner's application for
"a writ of habeas corpus which arizes from
his conviction of first degree nmmder
atmed robbery. The jury fixed the penaity
at death, We affirmed the nulpment.
(Prople v. Spencer (1%03) 60 Cold 61, 31
Cal.Rptr. 782, 383 P.2d 134, cert. den, '5??
U.S. 1007, 84 S.Ct. 1924, 12 LE424 1055
(1964).)

We set forth the Bases for onr conclusion
that the admission ef de fendant's statements
e the police in contravention of fus con-
stirational right to counsel did net cause
sufficient prejudice to require reversal,. We
also give our reasons for deciding thai, sinee
in the instant cagse the cow pointed psy-
chiatrist testified at the guilt trici a8 1o
defendant’s incriminating statements, de-
fendant suffered the deprivation of a con-

stitutional right to the presence of counsel

during the psychiatric examination. Such
testimony, hawever, alone or combined with
other erroneously admitted evidence, did
not prejudice defendant.

We explain that the presence of coutsel
at the psychiatric examination Js not <on-
stitutionally requited so Jong as the court
does not permit the psychiatrist to testify
at the guilt trial. 1f, however, defendant
at such trial specifically places his mental

condition into issue, the psychiatrist's test- |

mony is admissible, provided that the court

renders a fimiting inatruction that the jory

should not regard the testimony as evidence
of the truth of defendant's statements so
related by the psychiatrist. '
Morcover, we point out that Griffin v
State of California (1965) 380 U.S. &9,
85 S.Ct. 1229, 14 L.Ed2d 106, which in-
valilated the Californin comment rule, does

not apply 1o the instant case because, undey

ot decisions, Grijfin cannnt he invoked
here on coilatersl attacr  {n view of the
commission of errors Guademned in People
v. Morse (1964} 60 Cal2a 630 o Caodpr,
201, 388 P24 33, wereverse cor edmceat
‘4 to the penalty trial,

(23 The testimony of the court appomud

,i‘l.m Ligtrist ol the guill trial

(u) The right to cqual protection of the
keror amd to Prﬁ-h’ﬂmﬂ wgainst self-incrim-
ination. -

{91 We do not accept peiitiones’s con-
tentiou that the testimony of the court-ap-
pointed psychiatrist at the guilt trial® which
incorporated  petitioner’s  incriminating
stubeinents, resulted in a deprivation of his
constitutional rights o the equal protection
of the law and 1o prokection against seif-
ne rimination.

The ndmission of the testimony of the
court-appointed psychiatrist at the gutly
phase of the trial ¢id not violte the equsf
nrolection chaase of the Fourteenth Amend-

6. Section 1028 of the Penal Code provides
that if a crimiowl defendunt, pleaads not
gullry hy rennon of Inweadty aivl alvo es-’
tom other pleas, ke sl first e tricd
on the other plean ond presuned save
at the trinl, Jf be i found gulliy, the
insue of sanity {8 then tried before the
same jury or u new sne.  “This separs-
tiovnt of a crimiunl cape involving tha de-
fenwe of insanlty into two parts has pro-
dueed in Californls a wysteu: that j& pop~
ularly desizgomied the hifurcated trial' ™
{ Louigell eoid Hasard, Insanity we o Tle-
fenue: The mfureuml Criai (1001) 48
CalL.Rev, 804.)
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sy

- C9te k48 Cod Rptr. 153

cent, Prutioner diverls that if he had been

ferancially sble to afford the services of &

ccivsie pe}r};m*‘* 2t ke could have pretimi--
_ml; determined the advisaiility of a ples

of insanity and at the same time prevented,
purant b0 the lawyer-client priviiepe, the

asclawere of any of his statemients to the
apyehiatrist.” (In're Qchse (1961) 38 Cal2d

2%, 236 P2d 56L) We disposed of this

contention. on &ppeal.  (People v. Speacery
wpra, 60. Cal.2d 64, 83, 31 Cal:Rptr.. 782,

W P2d 13} Petitioner presents mg aun- -
thorities " subsequent to-obr decision com-=

peliing & different result, "(But see People
v. Spemcer, wupra, 377 U5, 1007, 84 S.Ct -
1524, 12 L.Ed. 241055 {Goldberg, ., dissent-

g to the deniabof the petiion for ecrtio-

m‘i] } ? .

We a.isa helci on-. appeal that the b:sh-—'
mony of the court-appointed psychiatrist
did not deprive petitioner of his constitu-
tional pruteclwn agmmt self-inerimination,
lasing our ruling upon the cascs of People
v. Ditson (1962) 57 Cal2d 415, 447, 20 Cal.
Rptr. 165, 368 P.2d 714, and. Teople v.
Combes {1061} 56 Cal. 2d 135, 149, 14 Cal”
Rptr. 2, 363 P.2d 4, “Petitioor now atgucs
that we must reexanine these cRses in vxe?-r
of the hoMing in Mallay v. Hegan (1964}
FRUS. L, 84 S.C 1487, 12 L.Ed.2d 633,
1o the eficet that the - 17ith Aawcndment
privilege agminst self-incrimination applies
1o the states through the due process clause-
of the Fourteenth Amendment and {hat they
must’ follow andd apply federal standards.
¥et to our knowledge no federal case bas
LA remnrjy enhcied 'smt_nl.e. effective Jan. -
aary 1,  A0G7, maken privileged the com-
minicntions hetwecn n defemdont ang:n-
peyelmtherapist apyomted b urdee af fhe
oourt apon redguedt of defordonis v yer
“in order te provide the Inwrer with in-
formation ueeded so that he may nlvise
deferdent whether fo enter o (e Saaed
on insnnity or to presaent o defeanse basmt
on his mental or emotionnl condition,”
{CrlEvid.Code, § 1017; see CalLaw Ie-
visign Clom.,, Recommendntion Propoaing
an Iwidem:e Code (lﬂﬂS) 1087
Titie 13 '{_}’.‘,5(}r action 4244, prcm:lrs
that “No statemoent made by the acoudmi
in tho eogree of uny expmisulion ibdic his
winily or mevial gumpitoacy proyided for

-

heid thaz the introduction at the guilt phase

of the trial of 3 defendant's statements to &
court-apprinted alienist violates his com-

stitutional right against self~incrimination.

{Seé Note (1962} § Utah L.Rev. 147, of,

Noie (1962} 51 Geol.J. 143; Jones v.

United States (3961) 11) V.S App.D.C. 275,

206 T24 398, 405; Fouguette v. Bernard

{(1954) 9 Cir, 108 F,2d 860; United States

ex rel. Davense v.. Hohn (1952) 198 F.2d
934, 937, but cf. Killough v. United States

(1964) 119 U.8, App.D C, 10 336 de 929,
932.y4

Qur previous dccisi_ans on this issue :cstcd
upon the California constitutional provision
protecting against seti-incrimination. {Cal.
Coust. art. T, § 13.) Without the comment
rule, recently held to be unconstitutional
(Griffin v, State of California (1965) 380
.S, 609, 85 8.Ct. 1229, 14 L.Ed.2d 106), the
constitutional provision of this state is prac-
tically identical to the Fifth Amendment of
the United States Constitution® In the ab- -
sence of 2 United States Supreme Court de-
cision or a’significant body of federal law
compeling a contrary result, we do not be~
lieve that we must overrile our recent cases.

(b) The right 1o counsel

We point out that petitioner’ suffered a
violarion of I right to counsel in that the
court-appuinted psychiatrist disclosed at the
gl trial statements uttered by petitioner
at the psychiatrie examination.  Such dis-
closure did not, however, cause prejudice to
petitioner that requires reversal. We like-

Iy thik acction [cxamination to determine
© i the sennzed ia counpotont to stend trinl),
whather tha examination aball bo with or
without the consent of the aceuned, shall
bhe admitted in evidonnte agaihst the ac-
© ensed on the issne of guilt in nny criminal
o peocveding.’. . {(Beo Edmonds v, United
Srotes (10583 304 U R AMD.OL-144, 260
24 474 Winn v, United States (10G60)
106 U.8.App. DO, 133, 270 .22 528.)

Mo person phall ' * * * Lo compelled,
th auy criminal cnse, to be a witness
agninat himaelf * v = {(Cal.Conat, -
art. I, § 14.) *Noporson ®* *- * ahall
he compelled in any oriminal cave to be
A withens apainat hiowell ¢ » =

CAUSCepety Axipg. V)

L8
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wise sxplain perlain Hmitations apon 2 da-
fendunt's vight 16 coumsel with respect to
the psychiatric examination.

1107 B Massian v, Wnited Srates, supsa,
7 U8, 201, 206, 84 S0t 118, 1203, 12
LEAZ¢ 2458, the Urstod State

"

Congt held e

Snpresns

=
P . [
TR e o el

eaursel] when there wia nsed a

at ki smal evidemso of Ris
words, which federal pgents
Iy ebicited from him after he had bren -
dicted wid in she alsenoe of his comsel™
Although the court-agpeinted psychiatrist,
an agent of the court, does nat necessurily
seck to elelt moriminating statemenfs for
use by the prosccution as did the agout in

13 g

Trad detibernte-

Massiah, he does question a defendant about .

the focts of the ¢rimg, and sy iacrimipat-
ing strtements of a defendant so procured
may be utilized Ly the prosecution at the
guilt trial,

{11] The fact that the purpose of the
piychiatric intetview is not to gather evi-
dence for the proseention serves to com-
pound the unfairness of the paychiatrist’s
testimony ; an agent of the court in reality
fulls a defendunt into making incriminating
statements that may be used against m at
the guilt tranl. (O Leyra v. Denno (1954)
347 ULS. 556G, 74 S.Ct, 716, 98 L.Ed, 048

Dismond & Louisell, The Dsychiatrist S5 an.

Expert Wiiness: Some Ruouimations and
Speculations (1965} 83 MichL.Rev. 1335,
1320} The gaychiarrie examinalion ooodrs
durizg & " feriticul period sf the proceed-
ings’" (Massiah v. United States, supra,
77 ULE. 201, 205, B4 5.4 1199, 12 1LRA2E
2a6y; 3f delendant®s statemenis to ihe
psychiatrist may Dbe introduced at the guils
trial, defendant’s neced of coansel 48 as apute
during the psyehiatric mtorview us Juring
the police interrogaticn.  Accordingly, we
hold that i the court-appointed psyehi-
whriel's festimany as to pelinonos’s norin-
nating  statements was to Be wdmissible,
petitioner was entitled to the presence of
coansel during the pgyehintoie sxonmnstion,

Althcugh petitioner’s counsel could bave
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speak at all to the court-appointed psychi.
atrist (Feople v, French {1639) 12 Cal2d
720, 87 P24 10i4; see People v. Bickley
(1062 57 CalZd 788, 792, 22 Cal.Rptr, 340,
372 B24 100; People . Strong (1931) 114
CabApp. 522, 300 P, 84), the cight ta the
sresepce of copnnsel during psychiatrie in-
terviews Eod nat then Deen - established.
(Yoo Peaple v. Stowart, supra, 82 A.C. 597,
GhF, Ak (alkpte 201, 400 P24 97; Nate
(19621 51 Geodl]. 143, 1612162  Thus
pefiticrer could not have knowingly and

©trreelligently waived his right to the press

ence of coousel during the interview.
{Ibid.; see People v. Dorado, supra, 62 AC,
350, 42 Cal.Rptr. 169, 39% P.2d 361,) Conse-
quently, the court should not have admitted

© ut the guilt phase of the tria! the testimony

af the psychiatrist.

(123 The erroneous admission of the

. court-appointed psychiatrist’s testimony,

however, did not sufficienmly prejudice de-
fendant 30 as to compel a reversal. The
psychiatrist testified that petitioner stated
that he had never known a persen named
Reyes at Folsom and had uever met & per-
sor named Reyes. This statement conflicts
with petitioner's earlier stetement to the
police that his companion, a man named
“Reyes” or “Ramos™ or “Rejos,” whoma he
had known at Folsom Prison, had shot the
cah driver. Hut witnesses had testified
that they did not see anyone except the peti-
tioner leave the cab after the shooting.
Marcover, the police “directed’s Jetter to
the Diepartment of Corrections is an effart
to track down ‘Ramos® {or ‘Reyes’ or
‘Rejos'y, but [were] unable to accomplish
sy related additiona! investigation on the
hasis of the depariment's response’” {60
Cal.2d at p. 73, 31 Cal.Rptr. at p, 783, 383
Y24 at p. 140.)

Based upon the evidence as outlined
ahove, we cannot perceive how the psychi-
atrist’s ictiimeony, alone or combined with
the other erroneously admitted evidence,
could have affected the verdict of guiln
‘Thus the erroneous admission of that testi-
mony did not result in a “miscacriage of

inforroed hie of his ripht to refuse to' justice” (see Faby w State of Connecticut
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Cite as 46 Cal. Iiptr. 753

(1963} 7% ULB. 35, 84 S0 209 3 LB

2d 171; Cal.Const. art. VI, § 414} requir-
ing revessal

Althouph we have heid thal the couit-
appoinled  psychiatrict’s testimony  as fo
petitioner’s ineriainating statements should
not have been admiteed ot ke guilt tral he-
causc petitioner had been deprived of his
conskitntional right to the preseace of coon-
sel during the psychiattic examination, we
rocogmize that such presence may largely
negate the value of the estamation,  Sure.
Ty the presence and participaiion of coonsel
woutld hinder the csiablishment of the rap-
park that it se necesnary @ a pevchiabei ex-
aminatioy, {Durst v, Superioe Court
(1963) 222 CalApp2d 447, 452454, 35
Cal Rpir. 1430 State of New Tersey v
Wihittow (1965) 45 N.J. 13, 210 A Zd 763.)
As Judge Bazclon has said, “Tlhe basic tool
of psychintrie study remaing the peraonzl
interview, which requares rapport hotween
the interviewer and the snbject.”  {Roller-
son v, United States (1964) 119 VLS. App.
D.C. 400, 343 F.23 269, Z74; sce ‘Krash,

The Durham Rule and Judicial Administra-

tion of the Tnsanity IXefense in the Mhsirict
of Columbia (1961} 70 ¥ale L.J. 905, 918.)
The attendance of counsel at the interview
might thus frustrate the legislavve goul of
obtaining the cvaluation of defendant’s
mental state by an impartiai expert in the
event of an insanity plea.  (PenCode, §
1027.)

Reeogruzing the foree of the above fac-
tors, as well zs the constitutional rights of
the defendant, we point out that the pres-
ence of covnsel at the psychiatric examing-
tion is not eonstitutionally required so long
as certain safeguards are afforded to de-
fendant, To the deseribed extent we there-
by preserve the elfectiveness of the psychi-
atric examination.

18. Ia allmling o Gelendont’s apecilice)ly
placing bis mentnl condition inte issae,
wae e pot refer maerely to Jdefendoant's
- s of not guibty,
for ot the, geilk teini of such defenscs na
“diminlshed eapncity” or epHepsy. In
such event the rourt-nppointed payelia-

Wa allzde to the prof- . 22

Before submitting 0 an exami-
nation by court-appointed psychiatrists, a
defendant must be represented by counsel
or mtelligentty and knowingly have walved
that right. [refendant's counsel must be
wiormed as tn the appointment of such
paychiatnists,  {See Feople v, Price (1965)
63 AL, -——, 46 CalRptr. 775, — P.2d
-3} If, afier submitting to an examina.
tion, o defendant docs not specifically place
bis mental condition into issue at the guilt
trial, then the courtappoeinted psychiatrist
shold not e permiticd to testify at the
muilt trial. Tf defendant does specifically
rlace his mwentad condition into issuc af the
it nial, hen the conrt-appomted psychi-
atrist shonld be permitted to testify at the
it triad, bt the cqurt shonkd instruet the
jurors that the psychiatrist’s testimony as
to  defendant's  incriminading  statements
shouled nat be regarvded as prost of the truth
of the {acts disclosed by such staiements
and that such evidence may he considered
only for the fimited purpese of showing
the iuforpintion upon which the psychiatrist
based his opinion o

£13-15]

{16-19] Ia view of these rules, once a
defendant, under the advice of counsel,
submits to an examination by court-appoint-
ed psychiztrists, he is ot constitutionally
entitled to the presence of. his counsel at
the cxamination. If the defendant docs
not specifically place his mental condition
inte wssite at the guailt trial, the exclusion
of counsel at the examination eannot affect
the guilt trial since the psychiatrist may
not testify at that trial.  1f defendant docs
specifically place his mental condition into

. issue at the guilt trial, he can offer no valid

compiaint as to the testimony of the psychi-
atrist at that trial. After voluntarily sub-
mitting to the examination, defendant can-
not properly preclude expert testimony on
a subject that he has himseif injeeted into

trint may testify al the goiit trinl aa to
deferuinnt’s statements given ot the pay-
chiagric cxamination. If defendant doen
not offer evidence of hiz mental condi-
tion at the penaity trinl, the court-ap--
pointed psychintriet may not, of counrse, *
- geatify ot that tral :
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the trizl,  Mareover, the limiting instrue.
tion furnishes further proteetion,  Thus,
‘whether o not defendant places his mental
condition ‘into issue at the guilt triaf, the
“above safepuneds are spificient to justify
the exclusion of counsel from the psychi-
atric examination and at the same time
aveR! s deprivition of delendant’s consti-
tustonsl rights,

[20. 211 Alhough, with these protec-
tions, & defendant 15 not entitled to counsel
at the psychiatric examinations, the conrt
mey i e discretion anthorize defenge
counset £ be present s an observer, not as
s participant. Such anthotization would
depend o the attitude of the psychiatrists
iveived,  As the Supreme Court of New
Jersey hag said, “1f in their [eourt-appoint-
ed psychiatrists'] view the presence of
such 4 non professioas) woold hinder or
opcr:itc to reduce the cffectiveness of their
examination, or if they assert they cannet
ecxomine W Lis prescoce, the court may in
ihe exercise of its disererion exclude coun-
esmminnbion®  [(Stare af New
Fersey w. Wihoslow, supra, 45 N.J. 13, 219
K24 GG Moreover, the couri, upon re-

ey Biatrist ta

ned fyam fhe

SO

u:;-;u_--‘»_, (313
the cxaminclion by a
chiatrist.

be present der
eouri-appeiniesd e
inder iliz fovomtanon, a Jdefendant’s
constitutional riphts are amply protected,
while the court, the proscention, and the
defendant will shinin the bemelit of the
testimony of an impartal psychiatrist as to
defendant’s mental condition. (%



