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First Supplenent to Memorandw 57-13
Subject: Study 26 - Escheat
Attached to this supplement (on pink paper) is a suzgested alternstive
draft of the portion of the tentative recommendation relating to travelers
checks and insurance policies, Inasmuch as the form of the tentative recom-
nendation may depend to a certain extent on your interpretation of Pexas

v. New Jersey, we have also appended that decision to this supplement

{yellow pages). The question iz whether we are proposing rules that

directly econflict with the Texas v, New Jersey ruleg or whether we are

proposing rules to deal with situations which were not eovered by that
decision and which cannot be cavered by that decisiosn without departing
from the principles that underlie that decision.

We believe the opinion dealt only with cblimations owed %o creditors
identified on the books of the debtor {see the opinion at headnote references
5 and 7). The opinion did not deal explicitly with obligetions owed to an
unidentified creditor. And in such situations, therefore, we think there is
e reasonable possibility that the court would also sanction an escheat rule
that is just as easgily administered (by determining all relevant facts from
the books of the debtor) and that achieves its underlying purpose of spreading
escheats among the several states instead of concentrating them in states
of incorporation. This is the view that we think should be commumnicated
through the recsmmendation.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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Meno, 67-13
EXHIBIT 1

2. BSuns payable sn travelers checks and roney orders purchased in

California should escheat to this state if the identity of the owner or his

last known address is not shown by the books and records of the issuing

corporation. Funds owed on a life insurance policy or annuity contract

w2 a person other than the insured or annuitant should escheat t5 this

state if the ldentity of the person entitled to such funds or his last

movn addreas is not showm by the books and recards of the insurance

company and such books and records show that the last known address of the

insured or annuitant was in California.

In Texas v, New Jersey, the Bupreme Court was concerned with the

disposition to be made of numersus small oblipations of the Sun 0il

Company such as obligations Tor wages, for goods and services, for royalties,
and for dividends. In most cases, a check had been issued to the creditor
but had not been cashed. The ooinion indicates that the creditsor was
identified in each instance, but the records of the Sun 0il Company did

not reveal his address in many instances. Thus, the Supreme Court did not
have before it the problems arising ocut of uncashed travelers checks and
mclaimed insurance proceeds, and the rules forumulated by the Supreme Court
do not deal adequately with those problems.

In the case of travelers checks and money srders, the issuing company
pays on presentation of the original instrument, It is anticipated that the
instruments will be negotiated--perhaps several times--before they are
presented for payment. Hence, many companies do not retain for long
periods of time records showing the identity and address of the original

purchaser, for his identity will not be of any value in determining to whom
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ultimate payment should be made. Thus, it is usually impossible to

apply literally the basic eschect rule stated in Texas v. New Jersey

{escheat t5 the state of the oblimee's last knowm address as ghown on the sbli-
gor's records) o such instruuents, for thats rule depends on the retention
by the debtor of a record identifying the obliges and his last known address.

Uhile the. alternative rule stated in Texas v. llcw Jersey (permitting escheat

by the state of the obligor's domicile where the books da not show the sbligee's
last known address) could be applied to such obligations, such application
would tend to frustrate one of the apparent purposes of the Supreme Court

in formulating the rules for escheat, which was to distribute escheated
obligatiosns wherever possible among the several states in proportisn to the
commercial activity of their citvizens. The Cormission has, therefore,

decided that obligations owed on travelers checks are sufficiently distinguish-

~ble from the obligations considered by the Supreme Court in Texas v, New

Jersey that it is not necessary 4o regard the decision in that case as a
constitutional limitation on the right of this state to escheat the sbligations
owed %0 unidentified creditors on unclaimed travelers checks and money orders
purchased in this state.

Accordingly, the Commission recommends thatrsums rayable on travelers
checks and money orders eschect to California if the instrument was purchased
flere and the identity of the osyner or his last known address is not shown
by the books and records of the issuing company. Conversely, where a
travelers check or money order is issued by a California corporation and
purchased in another state, Ceolifornia should not undertake to escheat the
unclaimed sum owing on the instrument unless the issuing company has a
record showing the purchaser's ildentity and that his last known address is in

this state.



The recomrended rule will fulfill all of the reascns given by the

Suprene Court for formulating the escheat rulesg stated in Texas v. Wew

J=rsey, The recsrmended rule will be adnministratively convenient for
companies issuing travelers checks and money orders because the record

of the state of purchase is a sirple one to nake and retain. (Such a

record could be made, for exaimle, by a letter designation in the serial

nurber of the instrument.)} Tie recormended rule would distribute the escheat
of funds due on travelers checiss and money orders ratably among the states

in accordance with the wolume of business done by their citizens in travelers
checks and money orders. As mast travelers chechs and money orders are
purchased at or near the buyer's home, the resuli reached under the recommended
rule would also approximate that reached under the basic rule promulgated

in Texas v. New Jersey that unclaimed property should escheat to the state

of the owner's last known address.

Similar considerations undesrlie the Commission’s recommendation relating
to the disposition of unclaimed funds due on insurance policies where the
identity of the beneficiary or his last known address is not shown on the
books of the inswrer. The Commission proposes that in such cases the proceeds
escheat to California when the last known address of the insured or amnuitant
is in this state. This rule, it is believed, will further the policies

underlying the decision in Texas v. New Jersey, for the recommended rule

will tend to distribute the escheat »f unclained insurance proceeds among

the states in proportion to the amount of insurance held by their residents.
The Law Revision Commission recognizes that the decision in Texas v.

Hew Jersey can be given an inierpretation requiring the application of rules

ineonsistent with those suggecsied here. The Svioreme Court may have intended
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that only the state of the debtor's domicile should have the right of escheat
vhenever the last known address of the creditor is not showm to be in a

state providing for escheat. Thus, the court might hold that whenever the
creditor is unidentified, his address cannot be shown to be in a state
providing for escheat, and, hence, the state of the debtor’s domicile should
have the right of escheal.

In advance of actual decisions by the Supreme Court, however, it is
impossible to determine whether the Supreme Court will or will not sanction
the rules recommended here to nrovide for the escheat of funds due on
travelers checks, money orders, and insurance policies. The rules recomacended
by the Commission are well designed to achieve {he sbjective set forth in

Texas v. New Jersey of distributing escheats ratably among the states in

proportion to the commercial activity of their residents. To hold the

rules invalid would tend to concentrate the escheat of funds due on
travelers checks and insurance molicies into Those states where the

issuing companies are incorporated. To avoid such concentration, states
would be reguired to jmpose onerous record keeping reguirements that would
serve no useful purpose for the issuing companies. Accordingly, the
Commission believes that there is a reasonable possibility that the validity
of the proposed rules will be upheld by the Supreme Court because these
rules carry out the policies underlying its decision; and, since these

rules provide for a fair distribution of the property involved, the
Commission believes that the :azard of an adverse decision on their validity

is not a substamtial objection o their enactment.

e
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SUMMARY |

In an action brought in the Supreme of the United States, Texas
sued New Jersey, Penneylvania, and a sration owing numerous un.
- claimed debts, for an injunction and a aration of rights as to which
i . state had jurisdietion to take title to the claims by eschent. Florida
i - Intervened. - :

: In an oplnion by BLACK, J., expressing the views of eight members
of the Court, it was held that the were aubject to eschoeat only

. Muﬂ.s.sumucnpmma.mu
Racheat §2 - tangible property dictjons is that only the state in which
1. With respect te tangible property, the | property is located may o8-
real or parsonal, the rule In ali juris- Mt
ANNOTATION CES. _ )
Validity under Pedersl Constitution of at or forfelture to atate of preop-

" atate eschest statutes, 98 Loed 1082, 7L erty held by corporation in excoss of its

ox conteary 40 law, 90 L od 14
Bults between siates in the Supreme heat of unclaimed bank deposits. 67
Court. T4 L od 784, 98 L «d 85. L od 1030,
Valldity wnder Federal Constitution of - Disposition of Unelaimed
‘siate statutes velating to dixposition of Acts. - 98 ALR2d 304,
nnclaimed bank deposits. 94 L od 18. of of intes.




Ceurts § 758 —— rules of decision —

: enpe-by-case determinations

5. Any propesed rule of law Yo
£ a decialon In each ense of the
' difficalt question of where
a ny's princips] offices are lo-
eated lsaves so mych for decision on
2 basis that it should

nit be adopted unleas no other rule
hﬁ vailable which Is certain and yet
s

Ml
§ 2 — debls — creditor’s last-

of the corporate
provided that another stais can later
t upon proof that the Jaxt-
n address of the creditor was

within Ha horders.

AFFEARANCES OF COUNEGEL

W.D. Shults argued the eause for|plaintiff, :
Charles J. Kahoe argued the cause for defendant, State of New

Jorsey,

" Fred M. Durns argued the cause for intervenor, State of Florids.
-_O;nw-s.mmmehmmmmon

Joseph H. Resalck argued the canse for defendant, State of

Malph Oman argued the cause for the Life Insurance Association

-of America, amicus curiae.

OPINION OF THE COURT

. {379 U8 $75) ,
*Mr. Justice Black delivered the
opivion ¢¥ the Court.

risitiction under Art III, § 2, of the
Constitation,® Texas brought this

on sgainst New Jersey, Penn-
sylvania, and the Sun Oil Company

Inmkint}his Court’s original ju- '
1. .

“[n pl) Cases . . . fn which a Stats
shalt be Party, the supreme Court shall
have original Juris@iction.”




598 U. S. SUPREME COURT REPORTS

for an injunction and declaration of
rights to settle a eontroveray as to
which State haa jurisdiction to talee
tiile to certain abandoned intangible
personal property through escheat,
a procedure with ancient. origms’
whereby a sovereign may acquire
title to abandoned property if alter
a number of years no rightful owner
appears. The property in question
here consists of varfous small debts
totaling $26,461.65* which the Sun
GOil Company for periods of approxi-
mately seven to 40 years priox to the
bringing of this action has owed
to approximately 1,730 small cred-
itors who have never appeared to
collect them. The amounts owed,
most of them pesulting from fail-
ure of ereditors to claim or eash
checka, are either evidenced on the
wooks of Bun's two Texas offices or
are owing 1o persons whose last
known saddress was in Texas, or
*[379 US 676)
hoth* *Texas says that this intan-
grible property shouid be treated as
situated in Texas, s0 as to permit
that State to escheat . New Jer

13Led 22

sey claims the right to eacheat the
same pruperty becanse Sun ia incor-
porated in New Jersey. Penusyl.
vania claima power to escheat part
or ail the same properiy on the
ground that Sun’s principal business
offices were in that State. Sun has
disclaimied any interest in the rop-
erty for itself, and asks only to be
protected from the passibility of
double liability. Since we held in
Western Union Tel. Co. v Pennsyl-
vania, 368 US 71, 7 L od 24 189, 82
8 Ct 199, that the Due Process
Clause of the Fourteenth Amend.
ment prevents more than one Statc
from heating & given item of
P . wa granted Texas leave i«
file this complaint against New J&. -
ReY, nsylvania and Sun, 371 i3
878, 9Lled2d 113, 83 8Ct 144, : d
ref | the ease to the Honor:ble
Walter A, Huexman to sit as Special
*[379 UB 171
Master to take evidence *and make
appropriate reporis, 372 US 926, 2

L ed 2d4.732, 83 S Ct 869.* Flori.a

was peqnitted to intervene sinc- it

28 USC §1251{a) (1958 od) provides n
relevant port:

“The Supreme Court shall have original
and exelusive jurisdiection of:

“{1) Al aontrourshs batwesn two or
more States . . . M

2. See genernlly Enever, Bons Vacantia

Under the Law of Englazd; Note, 61 Col .

L Rev 1319,

3. The amcunt originally reporied by
Sun to the Treasurer of Texas waa $37.-
853.27, but payments to ownars subse.
questly  found reduced the unelaimed
amount.

4. The debts consisted of the Tollowing:

{1y Amecunta which Sun attempted to

dresses wers in Texas, aome of whoss last
known addresses were elsawhers, and
mmeotwhnmhadnohltm:ddm
indicatad:

{2} uncashed cheeks payable to em-
ployces for wagea and reimbursable
exXpenses;

(b} uneashed chocks payable fo0 sup-

parvicesy

. plisrs fsr goods sod

uneashed checks payable to I
at{:i}l- und gas-producing land as :;:;

{d) “mineral te T frme-
a) interssis shown a: abix en

the ocf the Texas officen.

2) for which var . us officas
of Sun ghout ths eount: © attemp
to make to eveditorr ».1 of whom
had lest addressss In " axas

(a) checks pays'do to share-
wolders dividends on ¢ nmon stock:

b} refonds of ;ayroll dedue-
tleas o 1o former emloyees;

( l checks pe/able to various

termii this ease, and s0 the motion
for » was denied. 370 US 089,




TEXAS v NEW JERSEY
$79 US 074, 13 1L od 24 506, 35 8 Ct 626

cialmed the right to escheat the
portion of Sun’s eachestable obliga-
tions to

Master's recommendsation as to the
properdlspodﬁmof,thapropertr.

(1.2} With respect fo u;ttlz:‘ble
property, real or personal, it has
always been the unquestioned rule
in all jurisdictions that only the
Stats in which the property is lo-
eated may escheat. But intangible
property, such as a debt which a
pemnilqntiﬂedtouonwt.isnut
physical matter which ocan be lo-
eated on a map, The creditor may
live in cne State, the debtor in an-

and each ereditor in a person who
may have had connections with sev-
eral others and  whese present
sddress is - anknown, Since the
Statea are without econ-
stitutional power to provide a rule
to settle this interstate conlroversy
and since thers is no apphicable fed-
eral statute, it becomes our responsi-
bility in the exercise of our orixinal
jurisdiction to adopt a raole which
will setils the question of which
State will be allowed to escheat this
intangible property.
{379 US ¢70)
{3, 4] *Four different possible
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rules are iirged upon us by the re-
spective States which are parties to
this case. Texas, relying on numer-
ous recent decisions of atate courts
dealing choice of law in private
litigation,? says that the State with

. the most ificant “contacts” with

the debt should be allowed exclusive
juris 1 to escheat it, and that by
that teat Texas has the best claim to
sscheat every item of property in-

volved h Ct. Mullane v Central
Hanover ] & Trust Co. 339 US
W‘.ﬂ | ed 265, 70 S Ct 652; At-

perior Court, 49 Cal 2d
960, appeals dismiased

ng System. Inc. v Atkin-
569, 2 L ed 24 1546, 78
8 Ct 1881, But the rule that Texas

, we believe, would serve
only to leave in permanent turmoil
a question which ahould be scttled
onoe and for all by a clear rule which
will govern all types of intangible
obligations }ike these and to which
all States may refer with confldence.
The issue before us iz not whether a
defendant has had sufficient contact
with & State to make him or his
property rights subject to the juris-

diction of its courts, a juriediction
whieh need not be exclusive. Com-
pare McGes v Internationa] Life Ins.
Co, 355 220, 2 L od 24 223, 78

8 Ct 199; Mullane v Ceniral Han-
over & Trust Co. supra; Inter-
nationa) Shoe Co. v Washington, 326
US 310, 30 L e¢ 95, 86 S Ct 154, 161
ALR 10679 Since this Court has
held in Western Union Tel Co. v

Dlineis, whish claims me interest In
this esse, also

130, 95 N 814, See aisp Clpy ¥ Sun
Insurance (Office, 144, 377 US 179, 12 L od
o4 299, 84 |8 Ct 1197; Watson v Emnloyers
Lisbitity Assurance Corp. 348 US 66, 92
L o4 74, 75 8 Ct 166; of, Richards v United
Etates, 309 US 1, 7 L ed 24 492, B2 8 Ct
585; Yan Bondholders Protective Com-
mittes v Green, 320 US 166, 91 L ed 162, 67
SCe2an. ‘
8. Nor, since we are dealing only with
eacheat, are we concerned with the power
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Penngylvania, supra, that the same
property cannot constituticnally be
*STSUS 1T
eschaated *by wore than one State,
we are faced here with the very
differsny problem of deciding which
Siate's Qaim to eschent is superior
to all others.” The “contacts” test
as applied 'tis this falé Is not really
any workable test at all—it is simply
a phrase suggesting that this Court
should ekamine the circumstances
su:‘!‘bqn%{;z each partim;%;r item of
escheatable property on fts own pe-
culfak facts and then trytom;kn :
difficult, aften quite subjective, deci-
sion as to which State's clalm to
those pemniss . or dallars seems
atronger than another’s, Under anch -
a doctrine any State likely weuld .
easily convince itself, and hope to .
convince this Court, that its claim
should. be.. given pricrity—as is -
shown by . ! argument that it
case. Some of them Texas-says it -
skould be allowed to escheat: boenwes -

in apile of ‘the faet that the last
known addrvassss were not.in Texss,
The uncertainty of -any. test whick
would require us in -effadt elther to
lccide each escheat case on ‘the basiy

[

of its parthenlar facts or to dévise
aew ruled of law to apply to ever- . question of

Jeveloping new eatagories of facts,
‘night in the end ereate 36 much uni -
veridinty and threatan 3o much ex-
pensive Htigation that the -States

U. 5. SUPREME COURT REPORTS

13 L ed 24

New Jersey asks us to hold tha
the State with power to escheat is
the domibile of the debtor—in thiy
case New Jersey, the State of Sun’s

: e [878 UB 880} o
incerporation. This plan has: *ihe
obvicus virtwen of clarity and eass
of appiicstion.: But it is not the
only ons which dees, and it ‘seeing to
us that in deciding = queation which -
should bé detsrminkd primmrily on
priveiples of fairnbes, it would top °
greatly ¢xalt a mindr factdr to per.

 mit aeehant of obligations ‘incurred

all over the couittry by the State in
which the debtor happened o incor -
{8) In some respects the claim of
enniylvania, where Sun's priseipal
uﬁe’lmtod. is mere;per.
suagive, sines this State is probably-
foramost in giving the benefits of
its economy and iaws to the com-

erty to-it;hut rather s Hability, and
it wonld be strange to convert s lja-

bility ih

gﬁﬁ%; Foréign-held Bonds, 15
state Tax on Forslgn-held Bonds, 15
Wall 800, 820, 21 L'ed 179, 187,
Moreover, application ale
Pennsylvania | at
in every caae the sometimes diffcult

“main office” or “principd] fisce 4f

busineds” or whataver it might be

designated is located,  Simi

imilar un-
certainties would result it we wers

might find that they would loss mere .to attampt in sach case to determine

in litigation -expenses than they the State

might ‘gain in escheats.®

In which the debt was cre-

atfecting the Stats, power whi

e Ochamt . O St0 B ey So

Fare . 4

1074, 00 S CL 158 '
is] e, t‘:‘m

at least yart

Lions here which

of o state legislature to regulats aetivitis  minoral proceeds
roger = e?’lﬂumh'l‘mshuld

argues in wﬁguhtﬁ that :3 enongh o justity
.?_wsm

derived frem'
o escheatably

intangitilde




. MVNEWJERBEY
" ¥ US €14, 13 L o 2d 696, 85 8 Ct 626

lach for decision on
basis should not be
none is available

[6) The rule Florida supgests is

- that sinee a deht is property of the
ereditor, not of the debtor,* fairnass
among the States requires that the

right and power to eacheat the debt
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The rule reccmmended by the Master
will tand to distribute escheats
among ithe States in the proportion
of the dcommercial activities of their
ruidwp. And by vsing » standard
of Inst known address, rather than
technical legal ooncepts of residence
and icile, administration and
application of eacheat laws should by
aimpli It may well be that soma
left by vaniahed credi
wlil be fn States other than those in
which lived at the time the c!:-
ligation arose or st the time of the
eacheat, But such situations prob-
ably be the exception, aagd any
errors thus creatad, if indeed they
could be called errors, probsiy will
tend toa large extent to each
other out. We therefore hold that
(379 US ¢i1]
each item of promrt)‘h question
in this is aubjeét tomheat only
by the of the lagt krown ad-
dress of the creditor, a# shown by

. . n
stead of perhaps leaving hehind an *t0® 9eD10r's books anf vocords.
uncashed check had negotiated the I?]Thisleuveaqmlhonsmto_
check and:Jeft behind the ansh, this whatiqtobedonn th property
State would have been the sole pos- sons (1) as whom there
sible escheat claimant; in  other iann rdo:!any atall, or
words, the rule recognises that the (2) w hstknm;ddrmnma
debt was an asset of the creditor. State which does ngt provide for

10, On this point Florida stresses what unpaid eheditor to garaith a debt awing
fa s variation of the old con- to his & fhe person owing
m“ -mm"lM'w”w %;.tn tuui ol"&fs.“"iﬁ‘ﬁ
orty is found st the demicild of it owner. New Yaork Life Ina, Op v Dunlevy, 241 TS

volved, the addrels s of the
debtor, which in inost eased will be the

- ¥4

b dl’ln}‘s ufo‘t‘hcr

w Of Tn. v New
1 &%, &8, 95 1. 0 1MB,
1090, 71 § Ct 832; ml Mutunl !.afn
Ima, Co. 'v Moors, IIPI'I. Anderion Na-
tiooal Bank ‘2 UR 238, 88
, 151 ALR 828.
» California, 262

1S 282, 68 L od 801, £ Bﬁ!m,.IALR
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estheat of the property owed them.
The Master suggesied as to the firat

situation—where there is no last

known addreas—that the properiy
be subject to escheat hy the State
of corporate domicile, provided that
ancther State could later escheat
upon proof that the last known
addresa of the creditor war within
its borderz. Althozgh not men.
ticned by the Maater, the same rule
could apply to the second situation
mentioned above, that is, where the
State of the last known addreas does
not, at the time in questicn, pro-
vide for escheat of the property. In
suth a case the State of corporate
domicile could escheat the property,
subject to the right.of the State of
the last known address to recover it
if and when its law made provision
for escheat of such property. In
other words, in both situaations the

State of corporate domicile should

be allowed to cut off the claimas of
private persons only, retaining the

property for iiself only until some
other State comes forward with
proof that it has a superior right to

.escheat. Such a solution for thess

problema, likely to arise with com.
parative infrequency, seems to us
conducive to needed certainty and
we therefore adopt it.

*[373 U3 §33)

*We realize that this case could
have been resolved otherwise, for
the issue here is not controlled by
statutory or consiitutional provi.
siona or by past decisions, nor is it
entizely one of Jogle. It is funds-
mentally a question of ease of ad-
ministration and of equity. We be-
lieve that the ruie we adopt iz the
fairest, is.easy to apply, and in the
long run will be the most generally
acceptable to all the States.

The partiea may submit a pro.
posed decree applying the princi.
ples announced in this opinfon.,

It is a0 ordered.

SEPARATE OPINION

My, Justice Stewari, dissenting.

I adhere to the view that only the
State of the debtor’s incorporation
has power to “escheat” Intangible
property when the whereabouts of
the creditor are unknown. See West-
ern Union Tel. Co. v Pennaylvania,
868 US 71, 80, 7 L ed 2d 1389, 145,
82 8 Ot 199 (separate memoran-
dum). The sovereign's power to
escheat tangible property has long
been recognized as extending only to
the limits of its territorial jurisdic.
tion. Intangible property has no
spatial existence, but consists of an
obligation owed one person by an-
other. The power to sscheat such

_property has traditionally been
thought to be lodged in the domi-
ciliary State of one of the parties to
the obligation, In a case such as

this the domicile of the ereditor ia
by hypothesis unknown; only the
domicile of the debtor is Jmown.
This Court has thrice ruled that
where the creditor has disappeared,
the State of the debtor’s domieile
may escheat the intangible property.
Standard 0il Co. v New Jersey, 341
US 423, 95 L ed 1078, 71 S Ct 822;
Anderson Nat. Bank v Luckett, 821
US 233, 88 L od 892, 64 8 Ct 599,
151 ALR 824 ; Security Savings Bank
v Califorpia, 263 US 282, 68 L ed 301,
44 8 Ct 108, 31 ALR 391. Today the
Court sverrules all three of those
cases, Iwould notdoso. Adherence
to settled precedent scoms to me far
better than giving the property to
the State within which Is located
the one place where we know the
croditar is not,

|




