# 63 ' 6/21/67
First Supplement to Memorandum 67-30

Subject: Study 63 - Evidence Code

Memorandum A7-30 points up a number of possible "bugs” in the
Evidence Code. For your convenience in consideration of this memo-
randun, we have included in this supplement the text of the pertinent
gections of the Evidence Code; and, in some cases, we have indicated
language that might possibly be used to clarify the warious sections
in the event that the Cormission determines that clarification is
needed,

Section 916 (discussed on pages 2-3 of basic memorandum)

The text of this section is set out as Exhibit I {pink). Upon
reviewing the discussion of this section in the basic memorandum,
the staff believes that no change should be made in the section,

Sections 957, 959, 961, 999, LOOL, 1005, 1023, and 1025 {discussed

on page 3 of basic memorandum); also comparable Sections 958,

996, 1000, 1001, 1002, 1003, 1016, 1019, 1020, 1021, 1022, and 1024

The text of each sectlon listed above as 1t might be revised is
set out as Exhibit IT (yellow).

A number of these sections refer to "the client” or "the patient.”
We beliewe that it is clear from these sectlons that the reference is
to the client or patient who made the cormunication. The only clari-
fication we could make in these sections is to substitute for "eom-
munication"” the phrase "confidential communication between client and

LA ||

lawyer, confidential communication vetueen patient and physieian,”

or "econfidential communication between patient and psychotherapist,”
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as the case nay be. We do not believe that any change of these
gections is needed. The sections in thie category are: Sections
958, 996, 999, 1001, 1004, 1005, 1016, 1020, 1024, and 1025,

A number of sections refer to "a client" or "a patient.” It
is not so clear in these sections that the reference is to the client
or patient who made the communication. These sections could be clari-
fied by substituting -''the client" or "the patient" for "a client"
or "a patient." Also if any change is made in the first category of
sections, a conforming change should also be made in these sections.
Some of the sections require more than a mere substitution of "the"
for "a" in order that the section will rcad smoothly. We doubt that
the change is necessary in these sections. The sections in this cate-
gory are: Bectlons 957, 959, 960, 961, 1000, 1002, 1003, 1019, 1021,
and 1022,

One section--Section 1023;;appears te be in need of revision
because there is no clear indication in the section that the defendant
referred to in the section is the patient.

Section 973 (discussed on pages 4-8 of basic memorandum)

The text of this section is set out as Exhibit IIT (green).

A modification of subdivision (a) of this section is set sut at
the bottom of page 4 of the basic memorandum and might be adopted
if the Commission believes a serious problem exists.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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1lgtb supp Memo 67=30 EXHIBIT I

§ 918, Exclusion of privileged information where persons avthorized to
claim privilsge are not present :

916. (a) The presiding officer, on his ¢own motion or on the.
meotion of any party, shall exelude information that is sub-
ject to a elaim of privilege under this division if:

_ (1} The person from whom the information is sought ig not
a person authorized to claim the privilege; and

{2} There is no party to the proeceding who is a person au-
thorized to claim the privilege. ' :

(b} The presiding officer may not exclude information
under this seetion if:

i {1) He iz otherwise instrucied by a person authorized to
permit disclosure; or

{2) The proponent of the evidence estshlishes that there is
noe person suthorized to claim the privilege in existence.

Comirenf, Section 916 is needed to protect the holder of a privilege
when he is not available to protest his own inierest. For example, a
third party--perhaps the lawyer’s secretary—may have been present
when 8 eonfidential communication to a lawyer was made. In the ab-
gence of both the holder himsel and the lawyer, the searstary conld be

< compelled to testify concerming.the communication if there were no

provision such as Seetion 916 which requires the presiding officer to
resognize the privilege. o _ .-
Section 916 is designed to protect only privileged information that
the holder of the privilege could protect by ~laiming the privilege at
the hearing. It is not designed to protest upprivileged information. For
example, it the statement offered in evidence is a declaration againat
the pensl interest of the declarant, Section 916 does not anthorize the
presiding officer to er-lude the evidenes on the ground of the declar-
ant’s privilege against suif-inerimination. If the declarant were present,
his self-incrimination privilege would merely preclude his giving self-
ineriminating testimony at the hearing; it eould not be asserted to pre-
vent the disclosure of previous made self-incriminating statements.
The erroneous excluion of information pursuant fo Section 916 on
the ground that it is priviacg. * might amount to prejudicial error. On
the other hend, tha erroneous faiinre ts c=einde toformation pursuant
to Section 916 ecounld nef smount to prejudicial errex. See EvioEmer

Cone § 918, . .

Section 916 may be declarative of the existing law. No case in puiai

has been found, but see the langnage in People n. Atkinson, 40 Cal. 284,

285 (1870) (attorney-client privilege}.

[Legicaiive Chour ttoe Comment (Assembly J., Apr. 8, 1985)1
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1lst supp Memo 67-30

iﬁe“fiaen clisnt 3

EXHIBIT IT

transaction, , .
Comment, The lawyer-olent priviIEge‘dGes not apply to & communi-
eation relevant to an issue hetween parfies all of whom claim thm_ugh
& deceased client. Under existing law, all must elaim through the client
by iestate or intestate sueeession in order for this exception to be apphi-
cable; 5 claim by inter vivog trangeetion apparently is not within the

exception. Paley o, Superipr Court, 137 Cal App.2d 456, 457-460, 200
P.24 617, ¢21-823 {1955). Section 957 extends this exeeption 4o inelude
inter vivos transactions,

The traditiona) exception for litigation between claimantg by testate
or imtestate Suceession is based on the theory that claimants in privity
with the estata claim through the client, not adversely, and the de.
ceased client Presumebly would want his communications disclosed in
litigation betweexy such elaimants 5o that his desires in regard to the

cated while the client’s mentg) stability wag dubious. Res the discus.
gion in Tentative Recommendation, and ¢ Study Belating to the Uni-
form Ryiag of Bvidence {Article V. Prim'lages), 6 Car. Liw Ravimmon
Coneae ', Ber, Reo. & Stopis 201, 392.39§ {1964),
[Law Bevigion Oomirmisaion Comment ( Racommendm.ion, January 19853 §

s : ¥ oo N

§ 957. Exception: Parfies claiming through deceased elient confidential ;.

857. There is ne privilege under this article a3 ;:10 : oml:nu- |

Tawye relevant to an isane between parties gl o whom !

nd =S elaim h e elient fTegardless o w1 . now deceased
claims are by testale or intestate Suceession or by inter vives



elevant to an issue of breach, by the lawyer or by the

client, of & duty arising out of the lawyer-client relationghip,
sxeeption has not been Tecognized by a holding in

any California case, although dieta in several opinions indieate that it
wonld be recognized if the question were presented in & proper case.
People v. Tucker, 61 C2l24d 823, 40 Cal. Rptr. 609, 895 P24 449
(1964) ; Henshall v. Coburn, 177 Cal. 50, 169 Pas. 1014 (1917) ; Paoific

§ 958. Excepfion; Breach of duty arising out of lawyer-client refafionship { aon ﬁ_dgni;m" }
-, 958, There is no privilege under this article as to agommo
between client GAtG
and 1
Comment. This

Tel. & Tel. Co. v. Fink, 141 Cal. App.2d 333, 335, 296 P.23 843, 845

(1956) ; Fleschler v, Sirquss, 15 Cal. App.2d 135, 60 P.2d 193 [(1938).
See generally WD, CaLroRN1s EVIDENCE § 419 (1958),

It wonld be unjust to permit a elient either to accuse his attorney of
a breack of duty and to invoke the privilege to prevent the attorney
from bringing forth evidence in defense of the charge or to refuse to
pey his attorney’s fee and invoke the privilege to defeat the attorney’s
elaim. Thys, for exawple, if the defendant in a crimina) action elaims
that his lawyer did not provide hitn with an adequate defenss, com.-
munications between the lawyer and eclient relevant to that issue are
not privileged. See Peonle v. Tucker, 61 Cal2d 828, 40 Cal Rptr. 609,
395 P.23 449 (1964). The daty involved must, of eourse, be one saris-
ing out of the lawyer-client relationship, eg., the duty of the lawyer
10 exerciss reasonable diligence on behalf of his client, the duty of
the lawyer to care faithfully ang aceount for his client’s property, or
the client’s duty to pay for the Iawyer's services, :
[Law Revision Commission Comment {Reeoramendation, Yanuary 1985)




£ cnnfident@)

959. There is no privilege under this article as to aﬁﬁz—
relevant to an issue eoncerning the intentionfor | of the oliemt ir
MEhoe icliont exeantingysn attested document of 1 axacutings
e jJawyer 15 an OUESUNE witness, or concerning the - o

Axeoution or attestation of sueh a documen
Comment. This exception relates to the type of communication about by the clie@

which an sttesting witness would testify. The mere fact that an at-
torney acts &s an attesting witness should not destroy the lawyer-client
privilege as to all statements made concerning the document attested ;
but the privilege should not prohibit the lawyer from performing the
duties expected of an attesting witness. Under existing law, the attest-
ing witness exception is broader, baving heen used as a device to obtain
information which the Jawyer who is an attesting witness received in
hia capaeity as a lawyer rather than as an attesting witness. Sea I'n re
Mullin, 110 Cal. 252, 42 Paec. 645 {1895},

[Law Revision Commission Gomment { Reeommandation, Fanuary 1985) 1

af




§ 960. Exception: Intemion of deceased client concerning writing
offecting property interest ‘ confidanti
980, There is no privilege under this article a5 to -
between client and “MCAtIOH \relevant to an issue concerning the intention of
lawyer chent, now deceased, with respect to 4 desd of conveyance,
will, or other writing, exeented by the client, purporting to
affect an interest in property.

Comment. Although the attesting witness exception stated in See- ,
tion 959 is limited to information of the kind to which one would
expect an attesting witness to testify, there iz merit to having an excep-
tion that applies to ali dispositive instruments. A client ordinarily
would desire his lawyer 10 communicate his true intention with regard
to a dispositive instrument if the instrument itself leaves the matter in
doubt and the client is deceased. Likewiss, the client ordinarily would
desire hig attorney to testify to communieations relevant to the validity
of gueh instruments after the client dies. Accordingly, two additional
exceptions—Sections 960 and 961—are provided for this purpose, These
exceptions have been recognized by the Galifornia decisions only in
cases where the lawyer is an attesting witness. See the Comment to
Evmexor Cope § 959, ‘

[Lew Revigion Commigslon Commment, { Recommendation, Janoary 1965} ]




.

Comment,
[Law Revigion

@ offecting property interest i

confident
961. There is no privilege under this article ag to

nieatrongrelavant to an issiie coneerning the validity of a deed @
of conveyance, will, or othey writing, executed by ag ent, now
decaased

» Purporting to affect an interest in Froperty.
See the Comment to Section 960, :
Commission Comment { Recommendztion, Janusry 1988) 3
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§ 996. Exception: Patient-litigant exception confidential

996. There is no privilege under this article as to 8 -

1calloirelevant to an issne conecerning the condition of
the patient if such issue has been tendered hy:

() The patient; : :

(b) Any party claiming through or under the patient;

{e) Any party. claiming as a beneficiary of the patient
- through a contract to which the patient js or was a party; or

{d) The plaintiff in an action brought under Section 3748

or 377 of the Code of Civil Procedure for damages for the
injury ar death of the patient,

Commant. Bection 996 provides that the physician-patient privilege
does not exist in any proceeding in whieh an jssue concerning the con-
dition of the patient has been tendered by the patient, If the patient
himself tenders the issue of his condition, he should not be able to with-
hold relevant evidence from the spposing party by the exercise of the
physician-patient privilege, . -

A limited form of this exception is recognired by Code of Civil
Procedure Section 1881(4) {superseded by the Evidence Code) which
-makes the privilege inapplicable in personal injury actions, This excep-
tion is also recognized in various types of administrative proceedings
where the patient tenders the issue of his eondition. E.g., Lasor Copx
§§ 4055, 5701, 5708, 6407, 6408 ( proceedingd before the Industrial Ae-
cident Commission). The exception provided by Section 996 applies
not only to proceedings before the Fndustrial Accident Commission bat
also to any other proeceding where the patient tenders the issne of his
condition. The exception in Section 998 slso states existing law in
applying the exception to other situations where the patient himgelf
bas raised the issue of his condition. Fa re Cathey, 55 Cal.2d 679, 690.
692, 12 Cal. Rptr. 762, 768, 361 P.2d 426, 432 (1961) (prisoner in state
medieal facility waived physician-patient privilege by putting his men.
tal eondition in issue by application for haheas corpus) ; see also City &
County of San Fromecisco v. Superior Court, 37 Cal2d 227, 232, 231
P23 26, 28 {1951} (personal injury casej,

Section 996 also provides that there is no privilege in an action
brought under Section 377 of the Code of Civil Proeedurs {wrongfal
death), Under Code of Civil Procedure Section 1881{4} (superseded by
the Evidence Code), & person authorized to bring the wrongful death
action may consent to the testimony by the physician. As far as testi-
mony by the physician is concerned, there is ne reason why the rules of
evidence should be different in a case where the patient hrings the action
and g case where someone else sues for the patient's wrongful death,

Section 996 slso provides that there is no privilege in ap aetion
bronght under Section 876 of the Code of Civil Procedure {parent’a
action for injury 1o child). In this case, as in 4 cese under the wrong-
ful death statute, the same rule of evidence should apply when the
parent briogs the action as applies when the child is the plaiatiff,
[Law Revision Commission Comment, [(Recommendation, fanusry 1656} 1




as to z confidentizl commmication
between patient and physician

§ 999. Exception: Proceeding to recover damages for criminal <
999, There is no privilege under this articlepin a proceed-

¢

ing to recover damages on aceoant of eonduet of the patient
which constitntes 2 erime.

Commert, Section 999 makes the physician-patient privilege inap-
plicable in civil aetions to recover damages for any eriminal conduct,
whether or not felonious, on the part of the patient. Under Sections
1280.1292 (hearsay), the evidence admitted in the criminal trial
would be admissible in a subsequent civil irial as former testimony.
Thus, if the exception provided by Section 62% Aid not exist, the evi-
denee subjeet to the privilege would be available in a eivil trial only
if a eriminal trial were conducted first; it would not he available if the
eivil trial were conducted first. The admissibility of evidence should
pat depend on the order in which eivil and criminal matters are tried.
This exception is provided, therefore, sc that the same evidence is avail-
shle in the civil case withont regard to when the eriminal case is tried.
{Law Revigion Commiasicn Comment { Resommendation, January 1985) 3
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_ _ 000. Exception: Parijes claiming through deceased patient confy dan
~ between patient) 1000, Thare i 1o privilege under this artisle ag to 2 om-
and physiocian A Arelevant to an issne betw

een parties all of whom
atient, \TEpaTAIesE OF v ather

the now Ceass
testate suecession op by inter vives

claims are by testate op 13
transaction,

Comment. See the Comment to Rection 957,

{Lew Revision Commission Comment {Recommendatign, January 1965} ]
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§ 1001. Exception: Breach of duty arising sut of physician-patient

relationship cni'idan‘bial
1001, There is no privilege under this article as to afeom- : :

betwesn patient munteation)relevant to an issue of breaeh, by the physician or

and physician

by the patient, of a duty arising out of the physician-patient
relationship.

Comment. See the Comment to Section 958.
i Law Revigion Commission Comment {Recommendation, January 1968873




§ 1002. Exception: Intention of deceased patient concerning writing

affecting property interest _ \ .onﬂden‘bia.y
1002, There is no privilege under this articls as to -

munieationgvelevant to an izsoe concerning the intention of
< jpatient, now deceased, with respect 1o & deed of conveyance,
will, or other writing, executed by the patient, purporting to
affect an interest in property.

Comment. Existing law provides exeeptions virtually coextensive
with those provided in Rections 1002 end 1003. Cobs Civ. Proc.
§ 1881(4) (superseded by the Evidence Code). Bee the Comment to
Section 960,

[Law Revicion Commission Comment (Recommendation, January 1965) 1

ot




1186 EVIDENCE CODE-—PRIVILECES

§ 1003. Exception: Validity of writing affecting property interest
There is no privilege under this article as to sfcor-

munication}relevant to an issue eoncerning the validity of a

deed of conveyance, will, or other writing, execnted by =

patient, now deceased, purporting to affect an. interest in

property, ‘

Corment. Bee the Comment to Section 1002
[ Law Revision Commirsion Gomment (Recommenqation, Fanuary 1965)

/ﬁ;;e_n- patiert
and physician

"

confidentis

R
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betweern patient and physician

as to g conﬁdentiél communicatd on

§ 1004. Exception: Commitment or similar proceeding
1004. There is no privilege under this articlefin a proeeed-
ing to commit the patient or otherwise place him or his prop-
erty, or boik, under the eontrol of apother because of his
alleged mental or physieal condition. ‘

Comment. Thiz exception covers not only eommitments of mentally
Hl persons but also such cases as the appointment of a conservator
under Probate Code Section 1751. In these cases, the proceedings are
being conducted for the benefit of the patient and he should not have
a privilege to withhold evidence that the eourt needs in order to act
properly for his welfare. There is no similar exception in existing law,
MeoClenahan v. Keyes, 188 Cal. 574, 584, 206 Pac. 454, 458 (1922)
(dictum}. Buf see 35 Opa, Cav. Arry. Gex. 226 (1960), regarding the
nnavailapility of the present physician-patient privilege where the
physician acts pursvant to court sppointment for the explicit puarpose
of giving testimony.

[Law Revision Commission Comment {Hecommendation, January 1865) 1
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<" as t0 a confidential commnication '
k\b-imen patient and phfilfi_a’n/)

§ 1005. Exception: Proceeding to estahlish competence

1005. There is no privilege under thig articlelin & proceed-
ing brought by or on hehalf of the patient to establish his
competence.

Comment. This exception iz vew to California law, When a patient

- has placed his mental condition in issue by instituting a proceeding to

establish his competence, he should not be permitted to withhold the
most vital evidence relating thereto.

{Taw Revision Commissien Comment {Becommendation, JTanuary 1965)3




between patient )
aud.psychoﬁharagﬁfi)

§ 1018, Exception: Putient-itigant exception

1016. There is no privilege under this articls ag to m-
mMunies relevant to an jssue coneerning the mental or
emotional condition of the patient if such issue has been ten.
dered by

{a) The patient;

{b) Any party claiming through ar wnder the patient; .

(¢} Any party claiming as 2 beneficiary of the patient
through a contract to which the patient is or was 5 party: or

{d) The plaintiff v an aotion brought under Section 276
or 377 of the Code of Civil Procedure for damages for the
injury or death of the patient.

Comment. See the Comment o Section 996,




§ 1079. Exception: Parties claiming through deceased patfient confidential ;
1013.  Thers is n¢

privilege under this article ag to ;>pom- ‘
- Biont Yimicanomprelevant to an issue between parties all of whom
between patie R glaim through e-dessesed Poationt eS8 G 8 now
d psychotherpais ; ¥ iestate or intestete suceession or by inter vivos dnceased
" 3
_ transaction,

Comment. See the Comment to Seetion 957
{(Law Rovigion Commissig

0. Conttnent ( Recommendation, January 1965}']
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§ 1620 Ext;epﬁon: Breach of duty crising out of psychotherapist-pa
refationship :

between patie’nt‘
and peychotharapist

URICETIO

therapist-patient relationship.
Comment. See the Comment to Section 358, - .
[Law Revigion Commisslon Comment {Recommendation, Jeavary 1985) ]

fiont
eonfidential
1020, There is no privilege under this article as to m-

elevant to an issue of breach, by the psychothera-
pist or by the patient, of a duty arising out of the psycho-

S— |




§ 1021, Exception: Intention of deceased patient concerning weriti g i

effecting property interest .

1021, There is no privilege under this article as 6 oM.

muneationjrelovant to an issue concerning the intention of v

patient, now deceased, with respect to a deed of conveyanes,

will, or other writing, executed by the patient, purporting to
affect an interest-in property. -

between patis
and psychotherpaist

Comment, See the Coment to Section 1002,




™ 1622, There is ne privilege under this article as to g com-
between patient

v Tomprelevant to an issue concerning the validity of
and phyphotlmrapi_s_bj deed of conveyance, will, or other writing, exeented by afpa.

tient, now deceased, purporting to affect an interest in
property.

Comment. See the Comment to Section 1042,
[Law Revigion Commission Comment { Recommendation, Jaruary 1885) 1

§ 1022, Exception: Yalidity of writing affecting propertyinterest  ._oonfidenti



()

' § 1023. Exception: Proceeding to determine sanity of criminal defendant
¥here the patisnmmf 1023, & i3 no privilege under this article in a

pro-

s . , ceeding, under Chapter 6 {commeneing with Section 1367} of

e glei‘endani.; in a Title 1?; of Part 2 of the Penal Code jnitiated at thegreqiest -
criminal action, there of-sbodofondampin sariminal-action to determing his sAnity,
Comment. Section 1023 is ineluded to make it clear that the psycho-
therapist-patient privilege does not apply when the defendant raizes
the iseue of hig sanity st the time of trial, The section probably is un-
necessary becanse the exception provided by Section 1016 is broad

enough to cover this situation,

{Law Revision Commission Comment {Recommendsation, Yannary 1985) 1

t




as to a.cmﬁﬁsnﬁial communication betwmen
ratient and psychotheranist

§ 1024. Exceplion: Patient dangerous to himself or others
1024, Thers is no privilege nnder this articlefif the psycho-
“therapist has reasonable cavse to believs that the patient is in
such mental or emoticnal condition as to be dangerous to him-
self or to the persom or property of another and that diselosure
of the commuonieation iz necessary to prevent the threatened
danger. *

Comment. 'This section provides 2 narrower exception to the psyeho-
_therapist-patient privilege than the comparable sxceptioms provided
by Section 992 (privilege for eonfidential marital communications) and
Section 1004 (physicien-patient privilege). Althouph this exeeption
might inhibit the relationship between the patient and his psychothera-

pist {o a limited extent, it is essential that sppropriste action be taken
if. the psychotherapist becomes convineed during the eourse of treat-
ment that the patient is a menace to himself or others and the patient
refuses to permit the psyehotherapist to make the disclosure necessary
to prevent the threatened danper. o ih

{Law Revigion Corrmisgion Somment {Recommendation, Janvary 1965 ]

o
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et

aﬁ to*a confidential communicatien between
\patient. and psychotherapist

\.\

§ 1025. Excepiion: Proceeding to establizh competence { .
: 1025, There is no privilepe under this article}in a proceed-
ing brought by or on behalf of the patient to ogtablish hig
competence. -
Comment. See the Comment to Section 1005,

[Law Revigion Commission Comment (Becommendation, Fauvary 18853 3
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1st supp Man 6?-3;3 - BXHIBIL 133

§ 973, Waiver of privilege

973, (a) Unless erroneously compelled to do 8¢, 4 married
person whe testifies in 2 proceeding to which his spotise 18 &
party, or who tesfifies agsinst hig Spouse in any Proceeding,
dees not have a privilege under this article in the proceeding
in whick such testimony is given.

(b} There is no privilege under this &article in a eivil pro-
ceeding brought or defended by & married person for the im.
- mediate benefit of his apouse or of himself &nd his spouse.
Comment. Section 973 contains special waiver provisions for the
privileges provided by this articls,

Subdivision (a). Tnder subdivision {a), a married person who
testifies in a proceeding to which his spouse is a perty waives hoth
privileges provided for in this artiele. Thus, for example, a2 married
person eannot call his spouse as & witness to give favorable testineony
and have that spouse invoke the privilage provided in Section 970 to
keep from testifying on crosv-examination io unfaverable matters; nor
can a married person testify for an adverse party as to partienlar mat-
ters and then invoke the privilege not to testify against his spouse as
to other matters,

In any procesding where a married person’s spouse ia not o pariy,
the privilege not to be eallod as a withess is not available, and a mar-
ried person may testify like any olber witness without waiving the
privilege provided under Seetion 970 so long as he does not bostify
against his spouse. However, under subdivieion {(a), the privilege not
to testify against his spouse in that proceeding is waived as to all mat.
ters it he testifies against his Spuuse ag to any matter. .

The word “proceeding’’ is defined in Section 901 {o include sy
action, civil or criminal, Hence, the privilege is waived for all purposes
in an aetion if the sponse entitled to claim’ the priviles . testifies gt any
time during the action. For example, if' & civil acticn involves issues
being separately tried, & wife whose hnshand is a party 1o the ltigstion
may not testify for ber husband at one trial and invole the privilege
in order to avoid tostifying against him at a separate trial of a different
issue. Nor may 2 wife testifly against her husband at a preliminary
hearing of a eriminal action and refuse to testify against him st the
trial,

Subdivision (5). This subdivision precludes married persons from
taking unfair advantage of thejr marital statne to escape their duoty
to give testimeny under Seetion 776, which . _ersedes Code of Civil
Procedure Section 2055. It recognizes a doctrine of waiver that has been
developed in the Celifornia cases. Tims, for example, when suit is
brought to set asids g convevanes from hushand to wife allegedly in
frand of the hushand’s ereditors, both spousas being named as defeng-
ants, it has been held that setting up the conveyanee in the answer
85 & defense waives ths privilegre. Tobins o, Adams, 201 Cal, 689, 258
Pac. 588 (1937} ; Schaweris . Brandon, 57 Cal. Apn. 30, 275 Pse, 448
(1928). But of. Marpls u. Fackson, 184 Cal. 411 193 Pac. 940 {1920},
Also, when husband snd wife are Joined as defendants in a quiet title
action and assert a claim to the praperty, they have been held to have
waived the privilepe, Hogen 1. Silve, 139 Cgl, App.2d 199, 293 P.9a
143 (1956}, And when hoth peuses joined as plaintifs in an gction
to recover damages to one of them, each was hald to have waived the
privilege as to the testimony of the ather. In re Strand, 123 Cal. App.

A70, 11 P.2d 83 (1932). (It should be nated that, with respect to dam-

ages for personal injuries, Civil Code Section 162.5 (edded by Cal
Stats. 1957, Ch. 2834, § 1, p. 4068) provides that 211 damages awarded

to a married person in a oivil action for persopal injuries are the sep-

arate property of such married person.) Tais prinsiple of waiver hag-

seemingly been developed by the case law to prevent a spouse from
refusing to testify as to matters which affect his 0wy interest on the
ground that such testimony wonld also be “against’ hig spouse. It has
been keld, however, that & spowse doss not waive the privilege by
making the other sponse his agent, even as to transactions involving
the agency. Ayres v. Wright, 103 Csl, App. 610, 284 Pae. 1077 (1930).
{Legistative Coramitiee Comment {Azsenbly J., Apr. G, 1065) ]




