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#39.70 5/5/72
Second Supplement to Memorandum 72-35
Subject: Study 39.70 - Attachment, Garnishment, Execution {Prejudgment
Attachment--Method of Levy)

Following the April meeting, I ageain had an opportunity to discuss with
Professor Riesenfeld some of the problems relating to the method of levy of
a writ of attachment and certain related problems. Armed with his suggestions
and those of the Commission from the April meeting, I have revised the at-
tached draft provisions relating to the method of levy. (Exhibit I--pink.)
At the May meeting, we hope to be able to examine critically these reviaions

with the assistance of Professor Riesenfeld.

Analys;s of Dreft Provisions

Section 547,010, This section is basically the ssme as that examined

in April except that we have added definitions for "deposit asccounts" and

' and we have revised "choses in action" to now include claims

"motor vehicles,'
under an insurance policy. See also Sections 547.090, 547.110, and 547.180
below.

Section 547.020. This section is also basically the same as that exam-

ined in April except that we have added certain items to the "Notice of At-
tachment” (subdivision (b)) and have made clear that service must be made on
certain branch offices by serving the person in charge of such office.

Section 547.030. This section has been completely redrafted. We have

cambined the provisions relating to the attachment of real property standing
in the name of the defendant and standing in the name of a third person.

Pursuant to the direction of the Cammission, the attachment is accomplished
new simply by the recording of the writ and notice. Service of the writ and

notice is not a condition, either precedent or subsequent, of & valid attach-

ment. BService is provided for, but the provision is directory for all practical
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purposes. At the April meeting, it was suggested that a failure to serve
properly should subject the plaintiff to lisbility for slander of title

without proof of melice. However, Witkin states that now in California,

"in accordance with Restatement rule, that actual malice or i1l will is un-
hecessary. All that is required is the fictional malice or 'malice implied

in law' from the unprivileged cheracter of the act. Gudger v. Manton, 21

Cal.2d 537, 134 P.2d 217 (1943)." 2 B. Witkin, Summary of California Law
Torts §§ 129-130 at 1301-1303 (1960). The Gudger case states these rules:

It is asserted that there was no evidence or finding of malice
on the part of appellant. In discussing that issue it is necessary
to clarify the meaning to be given to particular terms. There has
been considerable confusion and lack of rationalization flowing from
the use of the term malice. It arises chiefly from the failure to
clearly distinguish between malice implied in law and actual malice.
The former is a mere legsl fiction, while the latter denotes ili will
or the desire to do harm for the satisfaction of doing it or conduct
which in effect amounts to the same thing. Actual malice becomes im-
portant on the question of punitive damages, or the availability of
certain conditional privileges. 1In the instant action no punitive
damages were ewarded; therefore the issue of actual malice is not im-
portant in that respect. The discussion here is concerned with the
right to recover campensatory demages. In the definition heretofore
given of the tort, disparagement of title, it will be noted that the
publication of the disparagement must be "without privilege."” That
phrase may be well amplified by adding thereto or "without Justifica«
tion." The burden of proof of that lack of privilege is upon the
plaintiff in the tort here discussed as is actual malice, if that
term be employed, and the existence of the circumstances necessary
to create the privilege is one of fact. . » « Actual malice may under
proper circumstances indicate a lack of privilege or justification
and a cause of action exists if the other elements of the tort are
present. . . ., The rule has been concisely stated: "One who publishes
matter disparaging to ancther's property in land, chattels or intangi-
ble things is subject to liability . . . » although he {a)} did not
intend to influence a third person's conduct as purchaser or lessee
of the thing in question; neither knew nor believed the disparaging
matter to be false; did not publish the matter from 111 will toward
the other or a desire to cause him loss.” , . « True, it has been
said or intimated that melice is an essential element in slander of
title. . . . That malice may, however, be express or implied. . . .
And, if there is an sbsence of privilege or justification, and the
other elements necessary are present, an implication of malice in law
is preoper, if that tevm is used, or actusl malice may in some cases
show lack of provilege. [Gudger v. Manton, supra, at 543-54% (cita~
tions amitted). ] -
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In view of these rules which essentially eliminate malice in any case,
revise
it might be desirable to - /°  subdivision (c) substantially as follows:
(c) Fot more than sixty (60) days after the date of recording,

the levying officer shall serpve any third person in whose name the

property stands on such date with & copy of the writ and the notice,

Where such service is not made the plaintiff . shall be subject to

liability to such third person *for any pecuniary damage caused to

such perscn by the attachment upcn & showing that, st the time of

the attachment, the defendant had no interest in the property attached.
These changes would make clear that the plaintiff is subject to absolute lia-
bility for any error if service is not made on third persons. Service on the
defendant would be eliminated, However, we believe that the defendant would
get adequate notice under Sections 541.070, 541.080, 543.030, and 543.040.
See Exhibit I attached to Memorandum T2=35, Moreover, the sanction created
Tor failing to serve simply does not apply to the defendant. As to the man~
ner of service, we have eliminated the posting requirement and lengthened
the period of time in which service must be made to 60 days. This should
permit ample time to complete service by publicetion if this is required. The

manner of service will be dealt with in a general section.

Sections 547.040, 547,050, and 547.060. These sections have been re=-

vised essentially in conformity with the Commission's directions at the April
meeting. Section 5&7.040, dealing with tangible personel property capable of
manual delivery in the possession of the defendant, provides for selzure.
Section 547.050, dealing with the same property in the possession of a third
person, provides for seizure; but a third person who claims a right to pos-
gession may retain such possession. Sectoon 547.070, dealing with property
not capable of manual delivery, provides for attachment by filing with the
Secretary of State and service on the prerson in possession,

The staff in reexamining these sections is concerned: {1) with the dis-

tinction between property capable and incapable of manual delivery=--who makes
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this decision? and what follows fram an erroneocus decision?--and (2) with the
requirement that a third person must have a "right" to possession to retain
property--what constitutes a sufficient right? and what follows from retention with=
cut a sufficient right? In view of these concerns, we suggest (except as
otherwise specifically provided, for example, for property such as equipment,
motor vehicles, growing crops) that all property in the possession of a de-
fendant be taken into custody initially, either by appointment of a keeper

or by removing to storage, and that either the plaintiff or the defendant be
permitied to apply to the court for an order authorizing appropriate modifi-
cations in the method of levy, including filing with the Secretary of State,
The statute eould provide that the latter method would be particularly appro-
priate where the property was not reasonebly capable of removal and the rights
of all would be protected adequately by filing. To implement this suggestion,
we could include here provisions comparable to subdivision {c) of Section
54%7.100, or we could generalize the sapplication of that subdivigion, perhaps
by incorporating it intc Section S547.210.

With respect to the second oconcern, we suggest that, whereever property
is in the possession of a2 thirg person, levy be accamplished merely by ser-
vice on the third person, and he may elect to have the sheriff take the prop-
erty into custody. This could be implemented as follows:

547.050. (a) Except as otherwise provided in this article, tengi-
ble perscnal property, belonging to the defendant but in the possession
of another person, shall be attached by personally serving upcn such
person a copy of the writ and the notice of attachment.

(b) At any time, upon the demand of such third person, the levying
officer shall take such property into custody, by keeper or otherwise,
In such case, the levying officer shall make demand on the plaintiff
for expenses in the manner provided in Section 547.190. 1In the event
that the money so demanded is not paid, the levying officer shall release

the property to the person from whom it was taken in the manner provided
in [
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(c} If, at the time of service of the copy of the writ and notice,

a person has in his possession personal property belonging to the de-

fendant and he does not deliver such property to the levying officer, he

shall be liable to the plaintiff for the value of the defendant's interest
in such property until the attachment is released or discharged or the
property is delivered to the custody of the levying officer pursuant to

subdivision (b).

Treating tangible perscnal property held by a third person in this man-
ner might alsc help in dealing with another type of property not yet dealt
with--documents of title. Documents of title are made up principally of two
types: bills of lading and warehouse receipts. They may be negotiable or
nonnegotiable. They are used by a carrier or warehouseman when goods are
shipped or stored as a receipt for the goods. While they are generally used
in the mechanics of the shipment and storage of goods, they can slso be pur-
chased and sold as symbols of the goods or used as a basis of credit. Profes-
sor Riesenfeld suggests that goods subject to a nonnegotiable document of title
be attached simply by notice to the ballee-~this would be the procedure followed
anyway under Section 547.050 sbove. Where a negotiable document has been
issued, Professor Riesenfeld suggests that the document itself must be attached
--in short, that a negotiable document of title be treated as a negotisble in-

strument. 7Is this approach satisfactory?

Section 547.070. This section has been revised in general conformity

with the treatment of real property under Section 547.030. See discussion sbove,

Section 547.080. This section and the following sections have not been

considered previously by the Commission. Section 547.080 is new, but Mr.
Marsh has a comparsble provision (Section 542.1) in Senate Bill 1048 which
reads as follows:
5h2.1. . . . [A] writ of attachment shall be levied upon any equip-
ment (as defined in the Commercial Code) belonging to the defendant by

the filing of a notice by the sheriff, constable, or marshal with the
Secretary of State, which shall be signed by the sheriff, constable, or
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marshal and shall contain the name of the plaintiff as lienor, the name

of the defendant as debtor, and shall indicate that the Plaintiff has

scguired an attachment lien in the equipment of the defendant. The form
of such notice shall be prescribed by the Secretary of State and shall

be filed and indexed by him in accordance with the provisions applicable

to financing stetements in Division 9 (comnencing with Section 9101) of

the Commercial Code.

It might be noted that Section 547.080 is limited to equipment of a going
business. The staff believes that, if the concern has gone out of business,
the defendant will not be burdened so greatly by having the property teken into
custody and the plaintiff has a greater need for the protecticn that custody
offers. Also as noted above, with respect to the attachment of tangible per-
sonal property generally, we suggest that both parties in any case be able to
apply for an alternate method of levy. See discussion under Sections 547,040~
547.060.

Section 547.080 requires service of the writ and notice on the defendant
and any third person in possession of the equipment. This immediately raises
the recurring issue of what consequence follows from the failure to serve,
Should the lien of attachment lapse? Should the requirement of service be

merely directory? What other sanctions would be appropriate?

Section 547.090. This is & new section dealing with motor vehicles.

The term "motor vehicle" is defined in Section 547.010 which incorporates

the following definition from the Vehicle Code: "A 'motor vehicle! is a
vehicle which is self-propelled.” Vehicle Code Section 415, This is ob-
viously very broad and includes not only cars and trucks but all sorts of

heavy equipment and miscellaneous vehicles. There are certain vehicles ex-

empt from registration--e.g., golf carts, snowmobiles, forklifts, wheel chairs,
vehicles not used on a highway (farm and cemetery equipment)-=but even for these
there may be a certificate of ovwnership as distinct from the vehicle registra-

tion.,
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We have not yet made special provision for leased vehicles, If the basie
approach appears promising, we will try to leam who has possession of the cer-
tificate of ownership of a leased vehicle--we would assume it is retained by
the lessor--and whether seizure can be or should be avoided.

Service of the writ and notice is not now made an element of the levy.

As noted sbove, should service be & mandatory requirement? What other sanc-
tions would be appropriate?

Section 547.100. This section offers speciel provisions for the levy on

inventory of a going business and on farm products. Subdivision (a) provides
for a keeper for eight days and substantial limitations on the defendant's op~
erations. If no action is taken by the parties, at the end of the eight days,
the levying officer must take exclusive custody of the property. Under sub-
division (c), however, we provide either party with the opportunity to request
the court to order a more flexible arrangement. We have not attempted to
spell out what the court may do (it seems to us that this will depend entirely
on the circumstances--the amount of the debt, the availability of other security,
the nature of the defendant's operations, and o on). Althqugh we suspect that
generally it will be the defendant who is the moving party under subdivision
(c), we refer to "either party"” in subdivision (c) becaunse the plaintiff may
wish also to have a more flexible {and less expensive) arrangement than that
provided by subdivision (a) and yet not be willing to go as far as subdivision
(b) and not be sble to reach a voluntary arrangement with the defendant.
Subdivision (b) provides an alternate procedure for the plaintiff to
select at his option. Perhaps the court should be authorized to require the
plaintiff to use this method in lieu of any others; if so, however, we think
that the plaintiff's lien should date from the time a keeper was first ﬁlaced
in charge of the property under subdivision (a) rather than the time of filing

under subdivision (b). Compare subdivisions {b} and (c) of Section 547.020.
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We are not sure how to deal with farm products. We would like to avoid
outright seizure; however, we are not sure that filing gives adequate pro-
tection to all concerned or that appointment of a keeper is satisfactory.
Does anyone have any suggestions?

Section 547.110. This section simply provides that levy is made on ac-

counts receivable and choses in action (which now includes claims for insurance
policies) by service on the account debtor or insurer. We have also provided
for service on the defendant [and other obligees] but, at the suggestion of
Professor Riesenfeld, have not made this a condition of the attachment. Query:
Should this provision for service be merely directory or should scme sanction
be provided? If so, what?

We have not dealt directly with the problem of who should be responsible
for collection from the sccount debtor., Does Section 547.210 provide adeguate-
1y for this problem? Should we provide scmewhere for something camparable to
the Earnings Protection Lew? I.e., should a portion (percentege) of accounts
receivable be exempt from levy? '

There is ancther problem here which recurs with chattel paper, negotieble
instruments, securities, and so on. That is how to deal with this property
when it has been pledged. Insofar as the method of levy is concerned, we sime
ply require service of the writ and notice on the account debtor. Presumably,
he will advise the sheriff of who is the obligee and the sheriff should then
serve the cbligee. However, then what? Section 689 has been revised to per=
mit the pledgee to file a third-party claim and to suthorize the court to
make a "proper" disposition of the property. Is this adequate direction to
the court? We will return to the problem in connection with Section 689, but

we raise it here so that it will not be overlocked.
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Sections 547.120 and 547.130. These sections provide methods for levy

on chattel paper and negotiable instruments. Both sections cause Professor
Riesenfeld particular concern because he does not believe that service om any-
cne other than the person in possession of the chattel paper or negotiable
instrument should constitute a requirement of the levy, These sections have
been written to so provide, but in this form they cause the staff concern be-
cause we believe the cbligor may not be adequately protected. In theory, he
should not make payments except on presentation of the instrument; in prac-
tice, if he has been making payments on a'ncte, for example, he will continue
to do so until he receives notice to the contrary. He might perhaps have an
action against the person to whom he made payments, but this hardly seems
sdequate.

These sections also raise the issues whether Sections SW7.200 and 547.210
provide adequately for collection and whether pledged property should be dealt
with in a manner that permits the pledgee to retain possession rather than pur-
sue his remedy under Sectiocn 689.

Section 547.140. This section is based on (and Professor Riesenfeld

suggests should supersede) Section B317 of the Commercial Code,
Section 8317 of the Commercial Code provides:

8317. (1) No attachment or levy upon a security or any share or
other interest evidenced thereby which is outstanding shsll be valid
until: (a) the security is actually seized by the officer making the
attachment or levy, or {b) in the case of a security held in escrow
pursuant to the provisions of the Corporate Securities Law, a copy of
the writ and a notice that the securities are attached or levied upon
in pursuance of such writ is served upon the escrow holder; but a secur=-
ity which has been surrendered to the issuer may be attached or levied
upon at the source.

(2) A creditor whose debtor is the owner of a security shsall be
entitled to such aid fram courts of appropriate Jjurisdiction, by in-
Junction or otherwise, in reaching such security or in satisfying the
claim by means thereof as is allowed at law or in equity in regard to
property which camnot readily be attached or levied uponr by crdinary
legal process.
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Section 8317 does not deal adequately with the problems of who should be given
notice and, as noted above, with the problem of pledged stock. Section 547.1L0,
we believe, deals adequately with the giving of netice, but asgain we have the
problem of when the lien is effective, what happens when service is not proper-
ly given, and what, if any, additional provisions are needed to deal with
pledged stock.

Section 547.150. This section deals specially with judgments owing to

the defendant. Again, there is the problem of when the lien beccmes effective
and how the levy should be realized, i.e.; by collection or sale?

It should also be noted that this section provides only for attachment of
& judgment. In contrast, it should be noted that Section 688.1 provides a
Jjudgment creditor an opportunity to apply for a lien on a cleim in litigation.
Section 688.1 provides:

688.1. (a) Except as provided for in subdivision (b), upon motion
of a judgment creditor of any party in an action or special proceeding
made in the court in which the action or proceeding is pending upon writ-
ten notice to all parties, the court or judge thereof may, in his discre-
tion, order that the judgment creditor be granted a lien upon the cause
of action, and upon any judgment subsequently procured in such action or
proceeding, and, during the pendency of such action may permit such judg-
ment creditor to intervene therein. Such judgment creditor shall have &
lien to the extent of his judgment upon all moneys recovered by his judg-
ment debtor in such action or proceeding and no campromise, settlement or
satisfaction shall be entered into by or on behalf of such debtor without
the consent of such judgment creditor, unless his lien is sooner satisfied
or discharged. The clerk or judge of the court shall endorse upon the

Jjudgment recovered in such action or proceeding a statement of the existence

of the llen, the date of the entry of the order creating the lien, and the
place where entered, and any abstract issued upon the Judgment shall con-
tain, in addition to the matters set forth in Section 674 of the Code of
Civil Procedure, a statement of the lien in favor of such Judgment creditor.

(b) Nothing in this section shall be construed to permit an assignee
by operation of law of a party to a personal injury action to acquire
any interest in or lien rights upon any moneys recovered by such party
for general damages.

Query: Should something comparable be afforded an attaching plaintiff? If

not, is a provision needed to make clear that property otherwise subject to
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attachment does not become immune because it forms the basis of a claim in liti-
gation? For example, a debt owing to the defendant is subject to levy of at-
tachment; just because the defendant has filed an action to collect the debt,

it should not thereby become immune from sttachment. Does Section 688.1 pres-
ently imply such a result? Does Section 688.1 need revision ag it applies to a
Judgment creditor? (This would seem to be beyond the scope of our present
project, but Professor Riesenfeld has expressed concern with the policy ex-
pressed in Section 688.1 that a judgment creditor can intervene in a2 tort ac-
tion and prevent settlement of the action until his rights are protected.)

Section 547.160. This section is substantially the same as present Sec-

tion 561. Professor Williams suggested some drafting changes at an earlier
meeting which have been incorporated into this draft. It might be noted that
Section 547.160 {and Section 561) refers only to the interest of a defendant

by succession. Should some provision be made for attaching the interest of &
defendant where he claims to be a creditor of the estate? Or is this adequately
covered by previous s@ctions? Both this section and Section 561 deal only with
personal property. Presumebly, real property has been covered by Section 5L7.030
dealing specifically with interests in real preperty. Does this section appear
adequate? Again, there is the problem of when the lien becomes effective or
lapses.

Section 547.170. This section, dealing with deposit accounts {defined in

Section 547.010), is new but attempts to implement the directions of the Ccm-
mission at the April meeting.

Section 547.180. This section is substantially the same as present Section

53%9a. We bave made scme drafting changes and recorganized the section, but we
have not intentiocnally made any significant substantive changes.

Section 547.190. This section is virtually identical to present Section

542(4}. We have, however, given the levying officer authority to demand de-
posits for expenses for 90 days rather than the present five days. There
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does not seem to be any reascn to have such a short period conce it has be-
come apparent that the property will probably be held for substantial periods
pending & final determination of the action.

Section 547.200. This section is virtually identical to subdivision 6

of present Section 542.

Section 547.210. This section supersedes several comparable provisions

in the present law. Compare Sections 542(1a), 542(2a), 547, 5472, and 548,
We do not believe that we have lost anything vital in our consolidation of
these sections. We are, however, concerned that for some perishables the re-
guirement of a court hearing after "reasonable" notice to the other parties
may by its delsy cause substantial losses. It is hoped that this problem
would be avoided by orders shortening time and the voluntary agreement of the
parties since neither side benefits if a crop is lost or a similar event oc~
curs cansing a loss or depreciation in the valwe of attached property. Would
it be desirable to try to provide for an ex parte application in extraordinary
circumstances?

We believe that Section 547.210 gives the court more flexibility than
the present law to make an order that adequately protects all involved. We
would expect, for example, that ordinarily the court would reguire collection
of sccounts receivable, choses in action, notes, and the like rather than
sale at a discounted price. (Often the same procedure should be followed
after judgment also; however, we have not tackled that problem here.) In
this respect, we suggest that the second option in subdivision (b) be selected
to govern sales of attached property, i.e., that such sales be made in a com-
mercially reasonable manner. We concede that the phrase may be uncertain,
and perhaps we should make clear that both the seller {receiver) and purchaser
at such a sale are protected against liability; however, we suspect that an
execution type sale simply does not bring a fair price in many situations.

Section 547.220. Subdivision (a) is based on present Section 559. The

provisions in Section 559 relating to undertakings for the time being have
-12-
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been deleted. We anticipate that these provisions will be restored and re-
located in other sections of our statutory scheme.

Subdivision (b) incorporates the substance of the first sentence of
present Section 546,

Section 547.230., This section is the same in substance as present

Section 549; we have, however, made substantial changes in Section £89, the
section incorpeorated by reference.

Section 547.240. We should cover this section in connection with the

specific types of property referred to. Perhaps the only issue remaining
is whether these provisions should be incorporated into the sections dealing
with the specific types of property rather than gathered here in one section.

Sections 689 and 689b. These sections (see Exhibit ITw--yellow)} present

the basic problem of how best to protect the prior rights of third persons
who have an interest in the defendant's {or judgment debtor's) property. We
have redrafted Section 689, and our approach has been to permit any person
with an interest of any sort in an& property to file a third-party claim
and to authorize the court simply to order a proper disposition of the prop-
erty. We suspect that you will want us to tighten up the language of the
section, but we need first scme direction as to the basic approach. It is
our feeling that any person should have the ability to make a third-party
claim--whether the property be real or personal and whether his interest be
that of a fee owner, pledgee, holder of a possessory lien (E;g;, garage~
keeper's lien), and so on. However, if the section is given such broad
coverage, the court must be given similar broad discretion to make appro-
priate orders dealing with the property. For example, where the third per-
son is in fact the cwner of the entire property (i;g;, the defendant has no

interest at all in the property and the levy was simply a mistake}, the levy
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and the property should be released to the third person. On the other hand,
where the third person's interest is more limited, his rights may be adeguate-
ly protected even though the property and the levy is not released, particu-
larly if we permit the third person to apply for an order protecting his
rights pending further proceedings.

We also think that any third person should be able to secure the release
of the levy and proﬁerty upon the posting of an adequate undertaking. Ssction
Ti0b now refers only to personal property. Should we change this?

We wonder whether proceedings under Section 683 are appropriate for try-
ing title to property or whether the court should only make a finding of
"probable validity" and take action accordingly, leaving title to be tried
in a quiet title action or similar proceeding.

We have not tried to redraft Section 689b because Professor Riesenfeld
raises a basic policy issue with respect to this section. Section 689b pre-
sently requires the levying party to pay off the security interest prior to
a sale of the chattel. {Section 689b is now phrased in terms of conditional
sales and chattel mortgages instead of notipossessory security interests; this
technical deficiency is one we yil]l take care of in any event.) Professor
Riesenfeld believes this is unreasonable; he suggests that, if the security
interest is perfected, the secured persen can be protected simply by making
any sale of the property subject to the perfected interest. What is the
Commission's desire on the point?

Pragently, chattels subject to a possessory security interest are
reached by garnishment. (We have, however, suggested that seizure may be
appropriate for sume types of property.) A sale is permitted only upon pay-
ment of the secured debt. Query: Should the plaintiff be permitted, or
required, to fulfill = pledge and becowe subrogated to the rights of the
pledgee?
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There still remain a number of technical changes (and probably a number
of substantive ones will arise) related to the method of levy and realization
on the levy; however, we believe we have raised a major portion of the issues

in the materisls above and, with the help of Professors Riesenfeld and Warren
at the May meeting,.-se hope we can make progress in working out satisfactory

levy procedures.

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretary



Second Supplement to Memorandum 72-35

EXHIBIT I

Article + Method of Levy; Dispositicn of Attached

Property Prior to Judgment; Lien of Attachment

§ 547.010. Definitions

547.010. As used in this article:

(a) "Account receivable" means any right to payment for goods sold
or leased or for services rendered which is not evidenced by a2 negotiable
instrument, security, or chattel paper.

(b) "Account debtor" means the person who is obligated on an account
receivable, chattel paper, or chose in action.

(e) "“Chattel paper" means & writing or writings which evidence both
a monetary obligetion and a security interest in or a lease of gpecific
goods. When a transaction is evidenced both by such & security sgreement
or a lease end by an instrument or a series of instruments, the group of
writings taken together constitutes chettel paper. As used in this sub-
division, "instrument” means & negotiable instrument, or a security, or
any other writing which evidences & right to the payment of money and is
not itself & security sgreement or lease and is of a type which is in the
ordinary course of bueiness trensferred by delivery with any necessary
indersement or assignment.

(d) "“"Chose in action" means any right to payment of a fixed or
reasonably ascerteinable ampount which is not an account receivable and is not
evidenced by a negotisble instrument, securlty, chattel paper, or judgment.

The term includes an intereat in or & claim under an insurance policy.
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§ sk7.010

(e) ™"Deposit account” means any of the following:

(1) An  account in any "bank" described in Section 102
of the Financlal Code.

(2) Ao  account in any state or federal savings and loan
association. As used in thie paragreph, "account” includes
investment certificate, share account, and withdrawable share.

(3) An account for funds received from a
menber of . a credit union, and all the accumulation on such
account .

(f} "Equipment" means goods used or bought for use primarily in
business {including farming or a profession) if they are not included
in the definiticns of invemtory or farm products.

(g) "Farm products” means ercps or livestock or supplies used or
produced in farming operations or products of crops or livestock in their
unmanufactured states (such as ginned cotton, wool c¢lip, maple syrup,
honey, milk, and eggs), while in the possession of a person engaged in
raising, fattening, grazing, or other ferming operations. If goods are
farm products, they are neither eguipment nor inventorf.

(h) "Inventory" means goods held by a person who holds them for
sale or lease or to be furnished under contracts of service [or if he
has leased or so furnished them,] or if they are raw materiels, work in
process or materials used or consumed in B business. Inventory of a person
is not to be classified as his equipment.

(i) A "motor vehicle" means a "motor vehicle" as defined by Section

415 of the Vehicle Code.



§ S4T7.010

(§) A "negotisble instrument" means a “negotiable instrument" as
defined by Section 3104 of the Commercial Code.

(k) A "security" means a "security" as defined by Section 8102 of

the Commercial Code.



§ 547.020. Writ of attachment; notice of attachment; levying officer shall
promptly comply with writ

5%7.020. (a) The "Writ of Attachment" shall identify the defendant

whose property is to be attached and the property or interest therein to
be levied upon. The description of such property may be set forth in the
writ or in a separate statement sttached to and incorporated by the writ.

(b) The "Notice of Attachment” shall inform the persen who is served
with the attachment of: {1} the capacity in which he has been served;

(2) the specific property in his possession which is sought to be
attached; (3) his rights under the attachment, including the right to
make 8 third-party cleim pursuant to Section 689; and (4) his duties
under the attachment.

(c) The writ may be directed to any sheriff or constable or marshel
of any county in which property of the defendant described in the writ
may be and shall require him to attach and safely keep such property.

(d) The levying officer to wham the writ is directed and delivered
shall execute the same without delay in the manner provided in this
article,

(e} Where service of a writ and a notice of attachment iz required
by this article, such service shall be made upon the e rson upon wham
Summons may be served. Provided, however, that service upon {1} a bank,
(2) a savings and loan asscciation, {3) a credit union, (L) & title in-
surance campany ar underwritten title company (as defined in Section 12402
of the Insurance Code), or (5) an industrial loan company {as defined in
Section 18003 of the Financial Code) shall be made at the office or branch
thereof which has actual possession of the property levied upon or at
which the deposit account levied upon is carried and shall be made upcn

the officer, amanager, or other person in charge of such office or branch.

e



§ 547.030. Reel property

547.030. (a) Any interest in real property shall be attached by
the levying officer recording with the recorder of the county in which
the property is located a copy of the writ and the notice of attachment.

(b) Where, on the date of recording, the property stands in the
name of a third person, either alone or together with the defendant, the
recorder shall index such attachment when recorded in the names of both
the defendant and such third person.

{c) Not more than sixty (60) days after the date of recording,
the levying officer shall serve the defendant and any third person in
vhose neme the property stands on such date with a copy of the writ
and the notice. [Where service is not made within the prescribed time,
the plaintiff shell be subject to liability for slander of title without

proof of melice or lack of privilege or justification.)



§ S47.040. Deliverable personal property in the possession of the defendant

547.0k0. Except as otherwise provided in this article, tangible
rersonal property capable of menual delivery, in the possession of the
defendant, shall be attached by the levying officer (1) taking such

property into custody and {2) serving the defendant with & copy of the

writ and the notice of attachment.



§ 547.050. Delivereble personal property in the possession of a third person;
demand to retain possession; liability of third person; demand
for removal

547.050. (a) Except as otherwise provided in this article, tangible
perscnal property capable of manusl delivery, belonging toc the defendant
but in the possession of another person, shall be attached by the levying
officer {1} taking such property intoc custody and (2) at the same time
serving the person in possession of such property with a copy of the writ
and the notice of attachment.

(b} At the time of levy, the levying officer shall also serve upon
the person iIn possesslon, a notice sdvising euch person that, if he has a
right to the possession of such property as pledgee or fby virtue of some
other interest in the property], he may retein possession by making demand
upen the levying officer. Such demand shall be made in writing upon a
form furnished by the levying officer and shell identify ihe property
attached and state the basis of the person's right to possessiom. Where
such demand is made, the levying officer shall not tske custody of the
property and the attachment shall be complete upon the service of the writ
and notice of attachment. The perscon in possession of the attached property
shall be liable to the plaintiff for the value of the defendant's interest
in such property until the attachment is réleased or discharged or the
rroperty is delivered to the custody of the levying officer [pursuant
to subdivision (c}].

‘ (¢) Where the person in possession has elected to retain possession,
he may, at any subsequent time, upon written demend, require the levying
officer to take such property into custody. In such case, the levying

officer shall make demand on the plaintiff for expenses in the manner

T



§ 547.050

provided in Section S5U47.190. 1In the event. that the money so demanded
in not paid, the levylng officer shall release the property to the person

from whom it was taken in the manner provided in [ 1.

-8-



§ 547.060. Personal property not capable of manual delivery

s5h7.060. Except as otherwise provided in this article, tangible
personal property not capable of menual delivery shall be aitached by
the levying officer (1) filing with the Office of the Secretary of State
a notice in the form prescribed by the Secretary of State and (2) serving
the person in possession of such property and the defendant, if he is
not the person in possession, with a copy of the writ and the notice of
attachment. Such service shall be made not more than five dsys after
the date of filing with the Office of the Secretary of State. The
notice filed with the Office of the Secretary of State shall {1) contain
the name and mailing address, if known, of both the plaintiff and the
defendsnt in the described action, (2) describe the specific property
attached, and (3} state that the plaintiff in the action has acquired

an attachment lien in the specified property of the defendant.



§ 547.070. Growing crops

547.070. {a&) OGrowing crops, or any interest therein, shall be
attached by the levying officer (1) recording with the recorder of the
county a copy of the writ and the notice of attachment and (2) either
serving an occupant of the real property upon which the ' crops are growing,
if there is one upon the property at the time service is attempted, with
a copy of the writ and the notice or, if there is no occupant then on
the property, posting the same in a conspicucus place on such property.
Such service or posting shall be made not more than five dsys after the
date the writ and the notice is recorded.

(b) Where the real property upon which the crops are growing stands
in the name of & third person, either alone or together with the defendant,
the recorder shall index such attachment when recorded in the names of
both the defendant and such third person.

{e) Service upon the occupant may be made by leaving the copy of
the writ and the notice with the occupant perscnally or, in his absence,
with any person of suitable age and discretion found upon the property at
the time service thereof is attempted wand who is either an employee or
agent of such cccupant or s member of his family or household.

{d) Where the real property described in the writ consists of more
than one distinet lot, percel, or governmental subdivision, and any of
such lots, parcels, or governmentel subdivisgions lie with relation to
any of the others so as to form one contiguous unbroken tract, only one
service or posting need be made as to such tract.

{e} Not more than sixty {60) days after the date of recording, the

levying officer shall serve upon the defendant and any third person in

=10=



§ sk7.070

whose name the real property upon vwhich the crops are growing stands

on such date with s copy of the writ and the notice. [Where the service
required by this subdivision is not made within the preseribed time, the
plaintiff shall be subject to liability for slander of title without proof

of mmalice or lack of privilege or justificatiocn.]



§ 547.080. Egquipment

547.080. Except as provided in Section 547.090, equipment of a
going business shall be attached by the levying officer (1) filing
with the Office of the Secretary of State a notice in the form pre-~
sceribed by the Secretary -of State and {2) serving the person in pos-
sesgion of such eguipment and the defendant, if he is not the perscn
in possession, with a copy of the writ and the notice of attachment.
Such service shall be made not more than five days after the date of -
filing with the Office of the Secretary of State. The notice filed with
the Office of the Secretary of State shall (1) contain the name and mailing
address, if known, of both the plaintiff and the defendant in the de-
scribed action, (2) describe the specific property attached, and (3)
state that the plaintiff in the action has acquired an attachment lien

in the specified property of the defendant.

=]12=



§ 547.090. Motor vehicles

547.090. {a) A motor vehicle for which a certificate of ownership
has been issued by the Department of Motor Vehicles shall be attached by
the levying officer (1) taking such certificate into custody and (2)
filing with the depariment a notice complying with the provisions of
subdivision (c).

(b) 1If, for any reason, the levying officer is unsble to take the
certificate of ownership into custody, he shall take the vehicle into
custody until such time as the certificate is delivered to him.

(c) The notice filed with the Department of Motor Vehicles shall
{1) contain the name and mailing address of both the plaintiff and the
defendant in the described action, {2) identify the vehicle sttached, and
(3) state that the plaintiff in the action hes scquired an attachment
lien in such vehicle.

(8) Not more than thirty (30) days after the date of filing, the
levying officer shall serve the defendant and the legal owner of the
vehicle 88 shown by the records of the department on such date with a

copy of the writ and the notice of attachment.

.=13-



§ 547.100. Farm products and inventory of a going business

547.100. (a) Except as provided in subdivision (b), [farm products
or] inventory of a going business [conducted in premises separate from
the defendant's principal place of residence?] shall be attached by the
levying officer (1) serving the defendant with a copy of the writ and
the notice of attachment and (2) placing a keeper in charge of such prop-
erty for a period not to exceed eight days. Doring such period, the de-
fendant may continue to operate his [farm or] business at his own expense
provided all sales are for cash and the [full?] proceeds are given to the
keeper for the purpcses of the levy unless otherwise authorized by the
plaintiff. After the end of such period, the levying officer shall take
such property into his exclusive custody unless cther disposition is made
by the court or the parties to the action.

(b} Upon the instructions of the plaintiff, farm products or in-
ventory of a going business may be attached by the levying officer
(1) filing with the Office of the Secretary of State a notice in the
form prescribed by the Secretary of State which indicates that the
plaipntiff has acquired an attachment lien in such preperty of the de-
fendant and (2) serving the defendant with a copy of the writ and the
notice of attachment.

(c) Where property is levied upon pursuant to subdivision (a),
either party is entitled to a hearing for the purpose of determining
whether an order should be issued pursuant to this subdivision. The
party meking the motion for hearing shall give not less than three (3)
days' notice to the other party. fThe hearing must ke held within five
{5) days after the filing of the motion unless for good cause the court

orders otherwise. At such hearing, upon good cause shown, the court

~1bo



§547.100

may make such order as it deems appropriate to protect the plaintiff
against frustration of the collection of his claim but which avoids
undue interference with the defendant's operations. Such order may
ineclude the removal of thea keeper or such modifications in his duties
as the court in its discretion mey provide and may require the plain-

tiff to continue his levy by filing and service pursuant to subdivision

(b).



§ 547.110. Accounts receivable; choses in action

547.110, (&) An account recelvable or a chose in action shall be
attached by thg levying officer serving the account debtor or the insurer,
in the case of an interest in or a claim under sn insurance policy, with
& copy of the writ and the notice of attachment.

(b) No more than thirty (30) days after the -date of service on the
account debtor, the levying officer shell serve the defendant {and any
other person identified by the account debtor as an obligee] with a copy

of the writ and the notice of attachment.

~16-



§ 547.120. Chattel paper

547.120. (a) Chattel paper shall be attached by the levying officer
(1) taking the chattel paper into custody and (2} serving the person in
possession of such chattel paper with a copy of the writ and the nctice
of attachment.

(b) Not more than thirty (30) days after the chattel paper is
attached, the levying officer shall serve the account debtor and the
defendant, if he was not the person in possession of the chattel paper,

with a copy of the writ and the notice of attachment.

-17-



§ 547.130. Negotiable instruments

547.130. (a) A negotiable instrument shell be attached by the levying
officer (1) taking such instrument into custody and (2) serving the person
in possession of such instrument with a copy of the writ and the notice
of attachment.

{b) Not more than thirty (30) days after the negotiable instrument
is attached, the levying officer shell serve the defendant, if he was not
the person in possession, and any person cbligated under the instrument

with a copy of the writ and the notice of attachment.



§ 547.140. Securities

547.140. (a) Except as provided in subdivision (b), a security
shall be attached by the levying officer (1) taking the security into
custody and (2) serving the issuer, the person in-possession of such
security, and the defendant, if he is not the person in possession,
with a copy of the wrilt and the notice of attachment.

(b) Where the sécurity is held in escrow pursuant t0 the pro-
visions of the Corporate Securities Law, or where the security has
been surrendered to the issuer, the levylng officer shall not take
such security into custody, but shell serve copies of the writ and

the notice as provided in subdivision {(a).

-ig-



§ 547.150. Judgments owing to the defendant as a_judgment creditor

547.150. Any Judgment owing to the defendant shall be attached
by the levying officer (1) filing in the action from which the judg-
ment arose a copy of the writ and the notice of attachment and (2)
serving a copy of the writ and the notice upon the judgment debtor

in such action and the defendant to whom the judgment is owed.



§ 547.160. Interest in estate of decedent

547.160. (a) The interest of a defendant in personal property
belonging to the estate of é decedent, whether by testate or intestete
succession, shall be attached by the levying officer (1) serving the
defendant and the personal representative of the decedent with & copy
of the writ and the notice of attachment and (2) filing a similar
copy of the writ and the notice in the office of the clerk of the
court in which the estate is being administered.

(b) The personal representative shall report such attachment to
the court when any petition for distribution is filed.

(¢} Such attachment shall not impair the powers of the repre-
sentative over the property for the purposes of administration.

(d) If a decree orders dietribution to the defendant, dellvery
of the property shall be ordered tc the officer meking the levy
subject to the clalm of the defendant or any person claiming under
him. The property shall not be delivered to the officer making the

levy until the decree distributing the interest has become finel.



§ 547.170. Deposit esccounts

547.170. {a) A deposit account shall be attached by the levying
cfficer serving the financial institution holding such account with a
copy of the writ and the notice of attachment.

(o) Not more than sixty (60) days after the date the deposit account
is attached; the levying officer shall serve the defendant and any other
perscn 1in whose name the account is held, with & copy of the writ and the

nctice of sttachment.
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§ 547.180. Levy on deposit account or property in safe deposit box not wholly
in name of defendant; nonlisebllity of bank, trust company,
savinge and loan association, or safe deposit corporation

547.180. (a) The provisions of this section shall apply where the
following personal property is sought to be attached:

{1) Any deposit account, or interest therein, not standing in the
name of the defendant alcone; or

{2) Property in a sﬁfe deposit vault or box meinteined by a bank,
trust company, savings and lcan association, or other corporaticn
authorized and empowered to conduct a safe deposit business and rented
by it to a person other than s defendant.

(i:) Prior to levy, the plaintiff shall provide an undertaking in
an amount not less than twice the amount of the pleintiff's claim.
Such undertaking shall indemnify any person, other than the defendant,
who is rightfully entitled to the property {which person need not be
pamed specifically in ssid undertaking but may be referred to generally
in the same manner as in this sentence)}, sgainst actual damsge by reason
of the taking or holding of the property and assuring to such person the
return of the property to him upon proof of his right thereto.

(c) While the attachment is in force, no bank, trust company,
savings and loan association, or safe deposit corporation shall be

liable to any person by reason of:



§ 547.180

{1) Its complimnce with the levy;

{2) The nonpayment of any check or other order for the payment
of money drawn or presented against the account;

(3) The refusal %o pay any withdrawel in respect of the
account;

(%) The removal, pursuant to the levy, of any of the contents of
the safe deposit vault or box;

{5) The refusal to permit access to the safe deposit vault or
box by the renter thereof.

(d) Before giving access to any safe deposit vault or box, the
bank, trust company, savings and loan asscclation, or safe deposit
corporation way demend payment to it of all costs and expenses of
opening the safe deposit wvault or box and all costs and expenses of
repeiring any damage to the safe depesit vault or box caused by the

opening thereof.
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§ 547.190. Prerequisites to the seizure of property under a levy of attachment

547.190. {(a) As a prerequisite to the taking of property by the
levying officer under this article, whether by keeper or otherwlse, the
rlaintiff shall be reguired to deposit with the levying officer a sum
of money sufficient to pay the expenses of taking and keeping safely
gaid property for a period not to exceed 15 days. In the event that
further detention of the property 1ls required, the levying officer shall,
from time to time, make written demend upon the plaintiff or his attorney
fsr further deposits to cover estimated expenses for periods not to
exceed 90 days each. Such demand shall be served as provided in Section
1011 or by depesiting such notice in the post offiice in a sealed
envelope, as first-class registered mall, postege prepald, addressed
to the person on whom it is served at his last known office or place
of residence. In the event that the money so demended is not paid,
the levying officer shall release the property to the defendant, in -
the manner provided in Section .

(b) There shall be no liability upon the part of the levying
officer to take or hold personal property unless the provisions of
this section shall heve been fully complied with.

(c¢) There shall be no liability upon the part of the levying
officer either to the plaintiff or the defendant for loss hy fire,
theft, injury, or damage of any kind to personsl proﬁerty while in
the possesslon of the levying officer elther in a warehouse or in the
custody of & keeper or en rocute to or from 2 warehouse unlese the

levylng officer is negligent in his care or handling of the property.
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§ 547.200. Execution of commercial paper by levying officer

547.200. (a) When a check, draft, money order, or other order for
the withdrawal of money from & banking corporation or assoclation, or
the United States, or any state or public entity within any state,
peyable to the defendant on demand, comes into the possession of a
levying officer under & writ of attachment, the officer shall promptly
endorse the same and present it for payment.

(b) The levying officer shall endorse the check, draft, money
order, or other order by writing the name of the defendant thereon
and the name and official title of the levying officer and giving the
title of the court and the cause in which the writ was issued. Such
endorsement shall constitute a valid endorsement. No banking corpora-
tion or association or public entity on which the check, draft, money
order, or other order is drawn shall incur any liability to any person,
firm, or corporation by repson of paying to the officer the check,
draft, money order, or other order by reason of such endorsement. No
levying officer shall incur any liability by reason of his endorsing,
presenting, and obtaining payment of the check, draft, money order, or
other order. The funds or credit resulting from the payment of the
check, draft, money order, or other order shall be held by the levying
officer subject to the levy of the writ of attachment.

(¢) If it appear from the face of the check, draft, money order,
or other order that the same has been tendered to the defendant in
satisfaction of a clainm or demand and endorsement thereof shall be
considered a release and satisfaction by defendeant of =such claim or

demand, the officer making the levy shall not endorse the check, draft,

-



§ 547.200

monzy order, or other order unless the defendant shall first endorse
the same to the officer making the levy. If the defendant shall noct
endorse the check, draft, money order, or other order to the officer
making the levy, the officer shall hold such check, draft, money order,
or other order subject to the levy mnd shall incur no liability to the
defendant or to any other person, firm, or corporation for delay in

presentment of the same for payment.



§ 547.210. Szle of or receiver for attached property; proceeds; receiver's
expenses

547.210. (a) Whenever property is or may be attached, upon applica-
tion of either party [or any third person whose interest has been deter-
mined pursuant to Section 689)], after reasonable notice to the other.party
[parties] and a showing that the interests of the parties will be best
served thereby, the court mey order that such property be sold or may
appoint a receiver to take charge of, cultivate, care for, preserve,
collect, or sell such property. k

(v) Any sale of such property shall be mede in [the‘same manner
that property is sold on execution][a commercially reasonable menner],
and the proceeds shall be deposited in the court to abide the judgment
in the action.

(¢) Where a receiver is appointed, the court shall fix the daily
fee of such receiver and may corder the plaintiff to psy such fee and
expenses of the-receiver in advance or may direct that the whole or any
part of such fee and expenses be paeid from the proceeds of any sale of
such property.

(d) Except as otherwise provided in this section, the provisions
of Chapter 5 (commencing with Section 564} and Chapter 5A (commencing
with Section 571) of this title shall govern the appointment, gualifica-
tions; povers, rights, and duties of a recelver appointed under this

section.



§ 547.220. Return of writ; inventory

547.220. {a) The levying officer shall return the writ to the
elerk of the court from whom the writ issued with a certificate of his
proceedings endorsed thereon or attached thereto. Such return shall
te made promptly after service and in no event later than €0 days after
the officer receives the writ.

(b) The levying officer shall meke & full inventory of any property

attached and return such inventory with the writ.



§ 547.230. Third party claims to attached property

5h?.230. In any case where a third person claims an interest in
any property attached, the rules and proceedings spplicable in cases

of third party claims under Section 683 shall apply.



§ 547.240., Lien of attachment; effective date; exception

s547.240. (a) The lien of attachment on an interest in real property
and on growing crops becomes effective upon the date of recording pursuasnt
to Sections 547.030 and 547.070.

(b) The lien of attachment on property levied on pursuant to Sec-
tions 547.040, 547.050, and S4T7.100(a) becomes effective on the date
the levying officer takes custody of such property provided, however,
if such property is not taken into custody pursuant to subdivision (b)
of Section S5k7.05C, the lien of attachment becomes effective on the
date of service of the writ and the notice on the person in possession.

(e) The lien of attachment on property levied on pursusnt toc Sec-
tions 547.060, 547.090, and 547.100(b) becomes effective on the date of
filing pursuant to those sections; {provided, however, if service is not
completed within the time required by those sections, the lien of attache
ment shall cease, and the couwrt, on the application of any perscon, shall
order the discharge of such writ].

(d) The lien of attachment on property levied on pursuant to Sec-
tion S5%7.110 becomes effective on the date of service on the account
debtor or insurer.

(e) The lien of attachment on chattel paper beccmes effective on
the date the chattel paper is taken into custody.

(f) The lien of attachment on a negotiable instrument becomes
effective on the date the instrument is taken into custody.

{g) The lien of attachment on securities becomes effective on
the date the security is taken into custody? or notice is given to

the issuer? or escrow holder?).
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§ 547.240

(n) The lien of attachment on a judgment levied on pursuant to
Section 547.150 becomes effective on [the date of notice to the Judgment
debtor?].

(i) The lien of attachment on property levied on pursuent to Sec-
tion 547.160 becomes effective on [the date of service on the persocnal
representative? of filing with the probate court?].

(J) The 1lien of attachment on a deposit aceount becomes effective
on the date of aervice on the financial instituticn.

[(k) Notwithstanding subdivisions (a) through (j) of this gection,
where a temporary restraining order hes been issued pursuant to Section

, any lien of attachment subsequently acquired on propexty

subject to such an order shall, as to any other levy of attachment or

execution, relate back to the date of service of such order. ]



Second Supplement to Memorandum 72-35 ;

EXHIBIT II

689. (a) As used in this section, "plaintii'f" means the person in

whose favor a writ runs and "defendant"” means the defendant or judgment
debtor whose property is sought to be levied upon.

(b) A third person who seeks tp claim an interest in any [persomal]
property levied upon under either & ¥rit of attachment or a writ of
execution shall serve upon the levying officer a verified written claim
vhich describes such interest, states the reasonable value thereof and
the facts upon which such claim is Dmsed, and states the address to vhich
any notices required by this section may be maidled.

{e) The levying officer shall pend to the plaintiff W first.class
msil, postage prepaid, & copy of the third-party claim snd a demand that
the plaintiff file an undertaking in the couxt in vhich the action is
pending. Such demand shall be made notwithstanding any defect, informlity,
or insuffiotency of such claim. The undertaking shall be executed in the

manner provided by { ] in & sum equal to double the

value of the interest of the third person, as stated in his claim or as
determined in the manner prescribed berein. Such undertaking shall be
made in favor of and shall indemnify the third person against any loss,
1iability, dammges, costs and attorsey's fees, by reason of the levy
[or any steps taken to enforce such levyl; provided, however, that,

where the property levied upon is required by law to be registered or

wlm.
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§ 689

#ecorded in the name of the owner ami it appears that at the time of the

levy the defendant was the registére& or record owner of such property

and the pleintiff caused the levy to
and in reliance upon such registered
no liability thereunder to the third

gureties. If the plaintiff fails to

be made and meintained in good falth,
or record ownership, there ahall be
perscn by the plaintiff or his

file the undertaking within 10 days

after the demand is sent, the levying officer shell relesse the levy

[in the manner provided in Section

1.

(d) If the plaintiff files an imdertaking, he shall slsc send to

the third perscn by firsteclass mail

of the undertaking. If no exception

, postage prepaid, notice of filing

is taken by the third person within

10 days after asuch notice is sent, the third person shell be deemed to

bave waived all cbjections to the sufficiency of the sureties. The

third person may except to the suffi

in the manner provided by [

riency of the swreties

~}. When excepted

t0, the plaintiff's sureties shall J

Sections 1057 and 105Ta. Such Justi

nstify in the manner provided by

fication shall be made within seven

days of the filing and sending of the notice of exception and upon not

less than two-days notice to the third person. Upon fallure to jJustify,

or if others in their place fail to

Jjustify, the levy shall be relessed.

(e} On motion of either the plaintiff or the third person, after

notice and hearing, the court may ox

der the amount of the undertaking

increased or decreased as it deems nmcessary for the protection of the
!
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third person; provided, however, tha?';, in no event, shall the amount

of the undertaking be less than the 4'ralue of the interest of the third

person. If it becomes necessary to

involved, such interest may be appra

|
ascertain the value of the interest

ised by one or more disinterested

persons, appoinmted for that purpose by the court from which the writ

issued, or the court may direct a hearing to make such determination.

If, upon such appraisal or hearing, the court finds that the undertaking

given is not sufficient, sn order shall be mede {ixing the amount of such

underteking, and within five days thereafter an undertaking in the amount

850 fixed may be given in the same form and manner and with the same

effect as the original.

{f) Whetber or not the plaintiff gives an undertaking as required

by this section, the third person may secure the release of the levy by

giving an undertaking under the prov

isicne of Section 710b.

(g) Whenever a third-party claim has been filed as provided herein,

either the plaintiff or the third person may request a hearing in the

court from which the writ issued for a hearing tc determine the proper

disposition of the property. The court shall set the matier for hearing

on a date not more than 20 deys after the date of filing of the written

request; provided, however, that the court may continue the matter for

good cause shown. Not less than 10

hearing, the court clerk shall send

days before the day set for the
a notice of the time and place of

the hearing to the plaintiff and the third person by first-claszs mail,

postage prepaid. [Whenever the request for a hearing is filed by a
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§ 689

third party, neither such request nor| proceedings pursusnt thereto may
be dismissed without the consent of lhe plaintiff.} The court may order
the sale of any perishable property held by the levying officer and
direct the disposition of the proce of such ssle. The court may; by
order; stay execution sale, or forbid a transfer or other disposition of
the property involved, until these ox other proceedings can be prosecuted
to termination, ahd may require, es sl condition of such order, such bond
as the court may deem necessary. Such crders may be modified or vacated

by the court at any time prior to the termifition of such proceedings,

"upon such terms as may be just. [Nothing herein contained shall be

construed to deprive anybody of the right to a Jury trial in any case
where, by the Constituticn, such right if given, dut a jury trial shall de
waived in any such case in like manner as in the trial of an action.] No
findings shall be required in any proceedings under this section. At the

conclusion of the hearing, the court shall order euch disposition of the

property as it deems proper.
(h) The levying officer shall +ot be liable for any damages to any
third person or plaintiff for any ac%ions' taken in accordance with the

provisions of this section. |

. '




§ 699 (repealed}

_Sec. . Section £89 of thée Code of Civil Procedure is repealed.

whether or not it be in the actnal possession of the levying
officer, is claimed by a third person &s his property by a
written claim wverified by his oath or that of his agent, setting
cut the reasonable value thereof, his title and right o the
possession thereof and delivered, together with a copy thereof,
to the officer making the levy, such officer must releass the
property and the levy unless the plaintiff, or the person in
whose favor the writ runs, within five days after written
demand by snch officer; made by registered or certified mail
within five days after being served with such wverified claim,
gives such officer an undertaking sxecuted by at least two
good and sufficient sureties, in a sum 2qnal to double the value
of the property levied upon. : -

Buch underiaking shall he made in favor of and shall indem-
nify sach third person against loes, lighility, damages, costs
and counsel fees, by reason of such levy or such seizing, taking,
collecting, withholding, or sale of such property by sach officer;

- 689. If tangible or intangible personal property levied on, \

provided, however, that where the property levied upon is l -
required by law to be registered or recorded in the name of the e / n
owner and it appears that at the time of |the levy the defendant P .’..
or judgment debtor was the registered of record owner f such S*f’lkﬁ Ol

property and the plaintiff, or the perspn in whose favor the
writ runs, eausad the Jevy to be made apd maintained in good
faith, and in reliance upon such registered or record owner-
ghip, there shall be no liability thereunder to the third persen
by the plaintiff, or the person in whose favor the writ runs, or
his pureties, or the levying officer.

Exceptions to the sufficiency of the sureties and their justi-
fication may be had and taken in the same manner as upon an
undertaking on attachment. If they, or |others in their place,
fail to justify st the time and place appointed, such officer
must release the property and the levy; provided, however, *
that if no exception is taken within five days after notice of
receipt of the undertaking, the third person shall be deemed to
have waived any and all objections to {the sufficiency of the
sureties. !

If objection be made to such undertuking, by such third per-
son, on the ground that the amount thereof is not snfficient, or
if for any reason it becomes necessary to|ascertain the value of
the property involved, the property involved may be appraised
by one or more disinterested persons, appointed for that pur-
pose by the court in which the action is gending or from which
the writ issued, or by a judge thereof, pr the court or judge
may direct & hearing to determine the vaine of such property.

If, upon such appraisal or hearing, the court or judge finds
that the undertaking piven is not sufficient an order shall be
made fixing the amount of anch undertaking, and within five
days thereafter an undertaking in the amount so fixed may be
given in the same form and manner and with the same effect as
the original. i




The officer making the levy may demand and exact the under-
taking herein provided for notwithstanding any defect, informality
or insufficiency of the verified claim delivered to him. Such officer
shall not be liable for damages to any such third person for the levy
upon, or the collection, taking, keeping or sale of such property if no
claim is delivered as herein provided, nor, in any event, shall such
officer be liable for the Jevy upon, or the holding, release or other dis-
position of such property in accordance ‘with the provisions of this
section. |

If such undertaking be given, the ldvy shall cantimie and such
officer shall retain any property in his passession for the purposes of
the levy under the writ; provided, howoever, that if an undertaking be
given under the provisions of Section 71Mb of this code, such propey-
ty and the levy shall be released. i

Whenever a verified third party clai
as herein provided, upon levy of executipn or attachment (whether
any undertaking hereinabove mentioned be given or not), the plain-
tiff, or the persen in whose faver the writ|runs, the third party daim-
ant, or any one or more joint third party claimants, shall be en-
titled to a hearing in the court in which the action is pending or fiaom
which the writ issued for the purpoese of determining title to the prop-
erty in question. Such hearing must be granted by the said cowrt
upon petition therefor, which must be filed within 15 days after the
delivery of the third party claim to the officer. Such hearing must
be had within 20 days from the filing of such petition, unless con-
tinved as herein provided Ten days’ ice of such hearing must

is delivered 10 the officer

i provided, that no such
g the petition. The court

cause must be shown for any such continpance. Whenever the peti-
tion for such hearing is filed by the third party claimant, or by any
one or more joint third party claimants, neither such petition nor
proceedings pursuant thereto may be d ssed without consent of
the plaintiff or the person in whose favor the writ runs, The court
may order the sale of any perishable property held by such officer
and direct the disposition of the proceeds of such sale. The court
may, by order, stay execution sale, or forbid & transfer or other dis-
position of the property involved, until the proceedings for the de-
termination of such title can be commenced and prosecuted to termi-
nation, and may require, as a condition of such order, such bond as
the court may deem necessary. Such orders may be modified or va-
cated by the judge granting the same, or by the court in which the
proceeding is pending, at any time prior to the termination of such
proceedings, upon such terms as may be just. At the hearing had
for the purpose of determining title, the third party claimant shall
have the burden of the proof. The third party claim delivered to
the officer shall be filed by him with the court and shall constitute
the pleading of such third party claimant, subject to the power of
the court to permit an amendment in the interest of justice, and it
shall be deemed controverted by the plaintiff or other person in whose
favor the writ runs. Nothing herein tained shall be construed
to deprive anybody of the right to a jury trial in any case where, by
the Constitution, such right is given, but g jury trial shall be waived

.

all in
strikeout
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in any such case in like manner as Ig the trial of an action. No
findings shall be required in any p ings under this section. At
the cgnelusion of the hearing the court shall give judgment deter-
mining the title to the property in question, which shall be conclusive
as to the right of the plaintiff, or other person in whose fovor the writ
rung, to have said property levied upon| taken, or held, by the officer
and to subject sald property to payment or other satisfaction of his
judgment. In such judgment the court may make afl proper orders
for the disposition of surh property or the proceeds thereof. If the
property or levy shall have been rele by the officer for want of
an undertaking, and final judgment 1 go for the plaintiff or other
person in whose favor the writ runs, the officer shall retake or levy
upon the property on such writ if the writ is still in his hands, oy if
the writ shall have been returned, angther writ may be issued on
which the officer may take or otherwise levy upon such property.
An appeal lies from any judgment defermining title under this section,
such appeal to be taken in the manner provided for appeals from
the court in which such proceeding is had. '

all 1n
shrikeout




§ 689a (repealed). _
Sec. . Section 689&1 of the Code of Civil
|

Procedure is repealed.

669a
‘Personalpropa'wm of the buyer under an executory a”fn
agreement of sale and property on which there is a chattel mortgage :
may be taken under attachment or execution issued at the suit of a 9‘{'.«.,«,}«1’
ereditor of the buyer or , notwithstanding any provision in
the agreement or mortgage for t or forfeiture in case of levy

or change of possession.

Comment. Section 689a is sujperseded by Seation 9311 of

the Commercial Code which providep as follows:

§ 9311. Alienability of Debior’s Rights: Judicial Process. The
debtor's rights in collateral may be| voluntarily or invohuntarily trans-
ferred (by way of sale, creation of a security interest, attachment,
levy, garnishment or other judi process) notwithstanding a pro-
vision in the security agreement
vision in the security agreement
default is valld,




§ 689b. Personal property under purchase coniract or ‘mortzage; motor
vehiclea; claim of seller or martgagee; tender and deposit;
determining validity of contract or mortgage

{1} Vehicle or vessel; notice to legal o

{1} Where the property levied upon ia & vehicle or a vessel reguired to be
registered with the Department of Motor Vehicles, the officer shall forth-
with determine from such department the and addreas of the legal
owner of the vehicle or vessel and shell notify any such legal owner who is
not also the registered owner of auch vehicle or veasel of the levy by reg-
istered mail or certified mail or persongl servi .

(2) Claim of seller or mortgages

{2) A sefler or morigagee may file with the officer levying on personal
property a verified written elaim, together with a copy thereof, contain-
ing a detailed statement of the sales contract or mortgage and the total
amount of sums due or to accrue- to him under the contract or mortgage,
above setoffs, with interest to date of fender, and also stating therein his
address within this atate for the purpose of itting service by mail upon
him of any notice in connection with asid ¢laim. The officer making the
levy may demand and exact the payment or u king herein provided for,
notwithastanding any defect, informality or| insufficiency of the verified
claim delivered to him. '

(3} Demand for claimed debt. .

(3) Within five days after being served| with such verified claim the
officer levying on such property must make| demand by registered mail or
certified mail on the plaintiff or his attorney for the amount of the claimed
debt and interest due to date of tender or delivery to the officer of an
undertaking and statement as heremnfter provided, which demand shall
include the capy of such claim. . |

{4) Deposit or updemkiug. release. - g

(4) Within five days after receipt by the plaintiff or hia attorney of such
officer’s demand the plaintiff shall deposit with the officer the amouni of
such debt and interest or deliver the undertaking and statement hereinafter
provided, or the levying officer must re the property.

{6) Payment or tender. '

() Within five days after receipt by him of such deposit the officer mnst
pay or tender same to the sefier or morigagee; provided, that ahould such de-
posit be made by check the officer shall be |allowed & reasonable time for
check to clear. i

{6) Tender aceepied.

(8) If the tender is accepted, all right, title, and interest of the seller
or mortgagee in the property levied upon sqmli paas to the party to the ac-
tion making the payment.

(7} Tender refused.
(7) If the tender is refused, the amountlthereof shall be depecaited with
the county tressurer, payable to the ord&r of the seller or morigagee,

9=
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(8} Sale, suspension, suthorization.

(8) Until such payment or deposit covering such claim is made, or the
undertaking and statement herein provided delivered to the officer, the
property cannot be sold under the levy:| but when made {and also ir case
the seller or mortgagee fails to render his claim within 30 daya after the
personal service upon him of a written d
be atiested by the certificate of the servi
the papers of the action wherein the a
then the officer must retain the property, and, in the case of an execution
sel] it in the manner provided by law, frae of all liens or claims of the sefler
or mortgagee. Such written demand of|the levying officer may be served

g officer, filed before the sale with
hment or execution. was issued),

by him, or for him by &ny sheriff, marshal, or constable whose office is -

closer to the place of service, and whose|fees and mileage shall be paid cut
of the prepaid Fees in the possession pf the levying oificer.

{9) Statement of invalldity, undertak)ing, retention or sale,

{9) When an aitachment or execytioh creditor presents to"the officer,
within the time allowed from the officer's demand, a verified statement that
the saleq contract or mortgage is void ar invalid for the reasons specified
therein, and delivers to the officer a and sufficient undertaking in
double the amount of the indebtedness clai by the seller or mortgagee
or double the value of the personal property as the officer may determine and
require, the officer shalt retain the pl rty and in case of an execution sefl
it in the manner provided by law, free of all liens or claims of the seller or
mortgagee. : ' |

Undertaking. .
The undertuking shall be made to seller or mortgagee and shall in-

demrify him for the taking of the property against loss, liability, damages, .

costs and counsel fees. Exegptions to sufficiency of the sureties and
their justification may be had and in the same manner As UDOR &N
undertaking on sttachment, ;

Linbility officer. ! .

If such undertaking be given, such officer shall not be liable for dam-
ages to any such claimant for the laking, keeping, or sale of such prop-
erty in aceordance with the provisions of Ehis code.

{10) Hearing, judgment, jurisdiction.

{10} Whenever a verified claim herein is delivered to the officer as here-
in provided, upon levy of execution or|attachment (whether any under-
taking hereinabove menticned be given jor not), the plaintiff, or the per-
scn in whose favor the writ runs, the claimant, or any one or maore such

joint clzimants, shall be entitled to a hearing in the court in which the
action is pending or from which the writ issued for the purpose of deter-
mining the validity of such salez contract or chattel mortgage. BSuch
hearing may be had and taken, and s of execution or other order made
in the same manner as or third party claims under Seciion 689 of this
code. At the conclusion of the hearing the court shall give judgment de-
termining the validity of the claim under the aales contract or chattel
mortgage which shall be conclusive een the claimant and the plain-
tiff, or other person in whose favor writ runs. The court in which
the action is pending, or which issued such writ, shall have original juris-
diction in all proceedings under this seétmn

|
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mand therefor, which service muat . .

-
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Retaking of released property.
If the property shall have been rel

undertaking or payment, and final jud
other person in whose favor the writ

property .opn such writ, if the writ

writ shall have been returned, another

officer may take such property.

wllw

by the officer for want of an
nt ghall go for the plaintiff or
ns, the officer shall retake the
still be in hiz hands, or if the
rit may be issued on which the
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Creditors' Remedies
Respecting Patents, Copyright snd Trade Marks

b 4
Patents

The United States Patent Code, 35 U.S5.C.A:, § 261 provides:

“Subject to the provisions of this title, patemts shall
bave the attributes of personal property.

Applioations for patenis patents, or any interest theredn
shall be assignable in lav by an instrment in writisg . . ..
An sssigrment, grent or conveysnce shall be void as against
eny subsequent purcheser or mortgagee for valusbls consider-
stion, without notice, unless it is recorded in the Patent
Office within three momths from its data or prior to the
date of wsuch subsequent purchase or mortgage.”

Provisious of this type also existed under prior patent statutes.

In Ager v, Wurrey, 105 U.5. 126, 2 L.B4. 942 (183) 1t ves held that
petents oceuld be reached by creditors bill, Nr. Justice Gomy, Vriting
the opikion expressly approved Gillstte v, Jate, 86 W.Y. 87 (1881 }
and Pacific Bank v. Robinsou, 57 Cal. 520 (2881) in vhich the Cowrt

«wamtwkmm Supreme Court of Californias held that .o
patont could be reached by ereditors bills or supplamentary proceedings.
Nr. Justice Ocmy, hovever, expressed doubis whetber patents are sudbject
t0 & levy of execution, Be cited Stevens v. Gladding, 17 Bov. MA7 (185H)
in which Mr. Justice Curtis questicned the pouib:liity of reaching
petent rights.by levy snd edded: “The difficulties of which the learsed

- Justics here spesks are of seizing and selling a patent or copyright

' upom am exscution at law, vhich $s ordinarily levied only upon property,




or the rents and profits of property, that has itself a visibls sad
tangible existence within the jurisdiction of the cowrt and the pre-
einot of the officer; ln& do ppt attend decrees of a reourt of equity,
vhich are in personam, and may be enforced in all cases whare the
person is within its jurisdiction.”

In Inventions Corp. v. Hobbs, 24k Fed. 430 (24 Cir. 1917) Julge
mmumﬁtanuinrmmmmm
validly sell patents of the juigeent debtor and that the dsbtor
could be compelled to execwte. the requisite aasigmment to the purchaser.
It is true that patents are not subject. to seizuré and sale on exec-

ution. Ager v. Wurray, 105 U.S. 126, 26 L.Bd. 9he)m there s
suthority to the offect that a receiver, such as cme in supplenestyry
m, does not by virtue of his appeintment, sequire title to
patent rights. It is, however, well settled that s court of equity
may order or decree that the pmper perlcn shall execute such assign-
mtorctherinstmtu-ybonunr;tonstm title of the
patant in the person entitled thereto. Ager v. Murray, supra;
Gillette v. Pates, 86 N.Y. 87.”

The question arises whether this is still the lav in jurisdictioms
in wvhich the writs of execution and sttschment have been extended to
. intangible persomsl property.
e} Im Mew York spparently a writ$ or‘mcutiwmthhﬂeﬁnm
, patents and copyrights and the Julgment creditor must resort to




b)

-3 .

proceedings under CPLR §§ 5225 snd 5228, but seemingly & writ of
ettachment oan be levied upon such rights. This incongruity results
from the difference in the vording of § 5232 (relating to the levy
of an mmim upon persomal property) and § 6214 (relating to the
levy of an :t;;uchlentj. The levy of a writ of execution on personal
property not capabls of mamal delivery can only be made by service
of the sxscution upon & garnishee. A pr_n;sh:u is defined us &
person other then the judgment debtor. crm § 105(k}. Conversely, s writ
of sttacheent can be levied by unngtuunt&gpmum (as
defined r&wm ucmiém}_ or on the defendant.

hinlﬁin, Xorn and Miller, in their coumentaries om Nev York Civil
Preactice, ¥ 6256.06,' have concluded that patenss, copyrights and
trademarks are subject to attachment but do nat deal vith the question

as to vhether or hov they are resched om execubion. Certaialy CPLR

§ 5201(b) and 5202 distinguish betveen exforcement by execution

and enforosment by ether proceedings.

In Pernsylvenis, levy and attachment were formerly distinguished and

fieri facias applied omly to chattels. The question of whether patents were
subject to a levy of a writ of execution vas the subject of a mumber
‘of judicisl decisions which were reviswed in McClaskey v. Harbison-

Walker Refractories, 138 ¥2 493 (34 Cir. 1543). In that cese, the
gourt dealt with the question of vhether the sherifl could make an

effective assigmeent of s patent \inder an aliss writ of execution
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issued mt to Penn. 12 Purd. Stet. § 1337 dealing with exee-
utions against corporstions. The court held that § 1337 amounted -
to a special writ of fieri facias which gave the sheriff the power
to levy on a ?ttent and sell the same and that the sheriﬁ aetgd _
ea "legal representative” suthorized to aseign a petent, s
provided in the U.S. Patent Iaw (then R.S. § 4898). In executions
sgainst nm-eorportﬁe debtors the debtor could invoke an act of
1889 {17 P.s'. § 204) which gave the courts special powers to redch
and spply rights of the judgsent debtor in copy-rights and letters
patent. i? P.8. § 25k is kept in force under the New Rules by |
Rule 3241 {77). Conversely, 12 Purd. Stat. § 1337 is suspended
by Rule 32h1 (67). Hence in Pennsylvania patents apd copyrights
can now be resched only by proceedings under 17 P.S. § 29k,

In Califosrnis, the rule that patents could be reached only by
supplementary proceedings wvas setiled in that sense in Petarloﬁ V.
Sheriff of S. Prancisco, 115 Cal. 211 (1898). Neacham v. Meacham,
262 CA 24 248, 68 Cal.Rptr. 746 1s no valid muthority to the contrery.

c;iitornh, héwever, holds that a receiver n.ppointed- in supplementary
proceedings needs an assigment by the judgment debtor, Finneganm v.
m, 64 CA 24 109 (1944)




Co te

Copyrights are subject té the same analysis as patente.
Copyrights are different from the praperty' in the copyr.‘.sh‘bed
material, 17 ¥.8.¢. § 27. They are subject to assigmments and
encusbrances, 17 U.5.C. § 28. Assigments must be recorded,
i7 v.8.c. § 0. Hemce they are not subjeet to & writ of fierl

facias at common lsw, Dart v. Woodhouse, 40 Mich 399 (1879).
They are, however, subject to the reach of creditors by means
of supplementary proceedings or creditors bills. The matter was
discussed in s lengthy discussion by Judge Ysakwich in Security-
ﬁrtt' Fat. Bank v. Republic Pictures Corp., 97 Ped. Supp 360
(8.D.Cal. 1951). He took ‘the view thﬁ. ordinarily copyrights
inp subject to bills in equity by creditors but not to levies

under & writ of execution. The ‘ca.u m reversed on jurisdic-

tional grounds in Republic Pirctures Corp. v. Security-First Nat.
m,ig? F.24 767 (9. Cir. 1952). The rule that copyrights can
normally be resched only by bills in equity or supplsmentary proc-
eedings was emunciated at an early date in Stevens v. Gladding,

17 How. bb7, 15 L.2X. 155 (1854). |




III

Trademarks

It seemsto be Gettled that registered trademarks cannot be
assigned in-groes and that therefore they are not subject tc the
reach of creditors except where the business itaelf 1s transferred,

as in bankruptey, Milliken v. Dart, 33 N.Y.Sup,Ct, 2k (1881);

ward-Chandler Bldg. Co. v. Caldwell, 8 Ca 24 375, h7 p.2d 58 (193).

tionelusions

‘.fhere seems to be no need to validate levies of incorporeal
rights by urﬂng a notice of levy on a Judgaent debtor. The only
currently recognized exception applies to tangible property not
capeable of marusl delivery. Ordinl.rﬁar this will be equipment,in
which case & lien notiee_aimuld be filed with the Secretary of State,
Pfeaent Californis lav also contains rules permitting levy on
frenchises. C.C.P. § T2ka. The method of the levy should be clari-
fied, lee 15 Op.Att.Gen. 35 (levy on liquor by garnisiment of State

Board of Equnliiatim); , v. lavley, 17 Cal.App. 331, 119 Pac.
1069 (;911), guostioning Gregory v. Blanchard, 98 Cal. 311, 33 Pac.

199 {1893). (i i poons fory by ntves n'ﬁ-«Mm
It is recommended that the rule of Mescham v. Meacham,. ;QMN

expressly abolished and that contract rights to repeated payments
are only reached by garmishment, supplementary proceedings, or
charging order. '

ey
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Meachum v. Meacham:
A critique.

One of the most disturbing recent cases on the enforcement of
money judgments in Californis is Meacham v. Meacham, 262 C.A.2d4 248,

68 Cal.Rptr. Th6 (1968). In that case the judgment debtor was ordered
to plr to his divorced uro’mua suns for alimony, child support and
counsel fees. rmntur'- counsel obtained a Uﬂt of eueut:l.on -.'nd
levied on the Judmt aebtor's :l.nterut mdsr an nsree-ent with another
pn‘tyunhrlﬂ:ichihis mrtymmthoriudtonmfucturemﬁmrhta
device (Muﬁuﬂw) meouueut:lonotthemuntofn
certain peroentags of the annual profits from the distribution. Subse-
qmtlythhﬂuﬁhﬂdmmnmmmmwumnhtothe
attomtorthtmtofhurulmml, toul.unsuéla’r
Aﬁu‘the uhthtattomytmst.rndthe ri;htlunderthc contract

,t«o the vife and the ehudnn who unnl years l.l.ter re-trnnsfermd
tham to the manufacturers of the dev:loa.

m;mtaemrnimummummm-mmmr-.
tedly-mmtingtotléom,mmhted Atthnt-pomtintiuethe.}udg-
mtumrmtouuiuasisnbhmrmhia -othcrsesute. 'B:e

vifc, a8 Judgment crod:'ltor, obtsinod & second writ of meution and had

the sheriff levy on her ox-hmbl.na'a lhm in the emt.a. Judgnment debtor
theuupm :I.'iled s motion to quuh the sécond executlion, to ut aside the
meul;im nle Mer the ﬁrlt mc'atiou, and to um an order directing
an antry of satisfaction.

In w.ppoﬁ o:l.' hta mtiun phintiﬁ' ch!nd that the mamufacturers liad
pidinuullorm,ommderthcmntmdthstthhmmouldbe




applied to the satisfaction of the judgment. }/ Juigeent creditor argued
thet the payments were not made under the agreement but becsuse of
femily relationship betveen the parties for the resscn that Wizard Wedge
was not marketable and that the manufacturers had marketed another |
device of their ow inltud.g/

The District Court of Appesl affirmed the order of the Superior Court
denying the moticn. It held that the decisive issue was the valldity of
the exepeution sale and beld that the sale was ot subject to sttack since
the imterest involved was subject to garnishment ana"ane aod mere insde-
Mﬂmpﬁuobmmdstmmmmmmmmson for utti.ns
the sale aside, | ' |

he decision is most. porplexing. It the first place, it never dis-
cussed. the method of tbe levy, i.e., vhether it vas done by serving the
potice of the lcvyontha sanufacturer (garnishment) or on the judgment
debtor. The briefs likewise are totally silemt on that guestion. Apper-
ently the parties assumed that the leyy vas by mesns of garnishment of
mmmwmr, followed by a sale of the interest so levied

Judge Lillie uddnsud herself solely to the qustim of whether an
mﬂltmchuinvnludintheeuemmhaecttopmut-mtmdnﬂer'
,meuutuqmcummrwwpmmmt uronmdbyaueor :
oy eommm.

mmnodnmuam;mmruu-, Early v. Town of Redwood
_'g 57 Calif, 193 (1881) and Brunskill v. Stutman, 186 Cal.App.2d 97

' (1960). The former case held that an uﬂm‘t of caapensation to be
pl.d upon emp.‘l.ation of the work, executed arter s garnishment, prevailed




over s prior garnishment since at the time of the garnishment nothing
was due as the work bad not been completed. . Brumnskill v, Stutmn,

supra, dealt ld.th the guestion of whether ecupenution that had been

earned but wvas sub:]ect toa controversy between the contncting partiss

| ves subject to su-nul:-ent The question of whether future payments

depending on future action by the debtor or garnishee, such as the suc-
cess of marketing by the garnishee, vas snbaeet" to garnishment was not
involved. nnmakﬂ.l ¥, Stutsan contained language 1nd1cating that Ear Early

| !mothdmdcitlshmldmbemntmcdtomuimautmdm

liquidated claim, but it did not ltn.tt that obl:l.gatim uncertain and
miueemimbh as to mt were subject to garnishment.

‘Even more perturbing is the holding of the emrt in the Nescham case
to tha effect that garnished claims are subject to execution sales.

True, in the Early case there had been such a sale of the garnished
smount. But since the garnishment was inoperative the court did not have
to desal with that question.

In later um, totally morad by Judge Lillle, this question wes
much debated and retmlted in conflicting lines of suthority. The leading
case 1n potnt is Turner v. Donovan,6h Cal.App.24375 (194k). Tn that case
o julgment creditor gamished s julgment debt oved to the Judgaent debtor

by garnishing the julgment debtor's judgment debtor. Thereafter the
garnished audmt vhich was for $3,544 vas s0ld for $250. The judgment
ﬁebtormdtomtemuhmdthpammteheld that the sale

' ahould be vacated for the reason that a garnished"debt-judgment” could

" mot be sold on execution. The court disapproved Lantin v. Biscailuz,




35 Cal.2d ¥22 (1939) which had reached the oppos:lté concInsion and issued
w to compel an execution ule The court refe..cd %o Dexe v, ‘
Deugherty, 72 Cal. 232, 13 Pac. 621 (1887) which had held that a judgment
vhich was levied apon by sarnishment m not subject to an execution sale,
but distinguished it on the ground thet it 4id not bar & sale of the debt
evidenced by the Judgment. HNone of these cases discussed either CCP. § 691
("collecting or seliing things 1n action") or §§ 717-720. The latter
sections vere construed in Boyle v. Havkins, 71 C:24 229, 455 P.2d 97 (1969).

The court distinguished sn action under CCP § 5kl from an action under
CCP § 720, pointing out that & juigment creditor may collect from the
Judguent debtor's debtor only after initiating proceedings under § 717,
Boyle v. Bawiins, 71 C.24 229 at 238 (1969). It could well be asked
wiether & juigsent creditor should be sble to short-circuit this procedure

by lelling.the garnished debt to himself on sn execution sale.

It would seem that & levy om a "debt" by notifying the attachment
dafendant or Judgment debtor of the va shmld be invalid.

In addition, a debt levied upon by garnishment should be collected
(under CCP 55; 542 or 720) rather then sold, except pursuant to specific
suthorization by the court.

 Moreover, contracts providing for conmtingent future payments should
not be reached by levy at I.ll:, but by ewpplementary proceedings, as wes

eorrectly held in Hustesd v. Superior Court, 2 CA 34 780, Cal. Rptr. 26

(2969). ’_
!‘hl'hirlhmﬂ.d'becilritiedinthaﬁ sonee.




Thia information is teken from appellmf.'a reply brief p. 14. Judge
Lillie's opinion, 262 CA 24 248 st 251 alludes to that fact end again
refers to it on p. 253 fin. 2. '

Respondent's brief p., 3, accepted 262 CA 24 248, at 251.




