43 7/9/ 74
Memorandum Th-37

Subject: Study 23 - Partition Procedure

The Commission has previously reviewed approximately one-half of the
partition statute. The decisions Previocusly made have bheen incorporated
in the attached draft of the whole statute, with conforming changes,
developed by the staff working with the Commission's consultant, Mr. Elmore.

Letters relating to the statute have been received by the Commission
from Mr. Cooper, an Oakland attorney, and Mr. Swift, counsel for Western
Title Insurance Coampany. These letters are attached as Exhibits I-111.

Some of the camments in the letters have already been incorporated in the
statute, some refer to page or section numbers of earlier drafts, and some
have already been passed upon by the Commission. Consequently, the staff
has notsd the comments, where relevant, following the sectiens of the statute
to which they relate.

We plan at the meeting to first review Chapters 5-8 of the statute,
containing material not previously considered by the Cammission. We hope
during the meeting to thereafter cover the whole of the draft statute and
the comments to repealed sections with the view to developing a recommenda-
tion that can be approved for printing at the September 1974 meeting.

Respectfully submitted,

Nathaniel Sterling
Staff Counsel
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Memorsndum 7h-37 EXHIRIT I

J. D Coomznm
ATTORNEY AT LAW
842 BANK OF AMER(CA BUILDING
1212 BROADWAY
CAKLAND, CALIFORNIA 94812
TELEPHONE B83-0080

March 1, 1974

California Law Revision Commission

Schcol of Law

Stanford, California, 94305 ‘
Attn: Nathaniel Sterling Partition Revision

Dear Mr. Sterling:

Thank you for your letter of February 27, 1974. T will be
happy to assist your committe in any manner in connection with
the up dating of the partition procedure.

I recently was involved in a very nasty partition action
between two attorney parties and I received a liberal education
in connection with defects in the present procedure.

It would be my present suggestion that, since partition is
also an action in rem to quiet title, that the provisions of
749 et. seq. of the Code of Civil Procedure be seriously considered
for adoption in lieu of the present partition provisions relating
to service of process, naming of parties, proof, etc.

It has always been my feeling that the sale feature would be
improved by applying the probate sale procedure in both public and
private sales. :

It also seems to me that only a single referee should be
provided for since the judge makes the final orders in all matters.
The powers of the referee should be spelled out in the statute and
not left to reliance on petitions for court orders. Where the litigants
will not agree on anything because of perscnal animosity,, both the
referee and the judge are put on the spot.

The referee should not be required to invest moneys of unknown
claimants. Such funds should be deposited with the county treasurer
as in the case of unknown heirs or distributees.

The referee should be the sole perscn to notice hearings of
his reports and his fees should be set out to avoid uncertainty.
Some judges allow the referee a statutory fee on the value of the
Property based on the probate fee sections.

I ran into a very serious problem where very extensive title
work had to be done and where a perimeter survey was absolutely
necessary. The litigants would not advance the fees so the titie
company would not work on the report and no survey could be obtained.
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The judge could not compel the litigants to advance these cosats
and neither the title company nor the surveyor would do their work
on the basis that the court would impress a lien on the property
for the cost thereof. Your committee should work on this problem
since it may often arise.

If the probate sale mode is adopted, a special provision should
be made as to the notice of sale.Once a bid is returned under a notice
in a probate sale, the notice becomes null thereafter and if the
sale is rejected, a new notice must be given. Since the referee
has to please the judge and the litigants with a return of sale, there
is more likelihood that it may not be accepted. Therefore, the
notice of sale should remain in force so that another sale could
be made pursuant to it.

The referee should also be assisted in procuring vaiuations
of property under partition. I would suggest that he be authorized
to employ State Inheritance Tax Referees for this purpose and that
a provieion be made for their compensation.

The foregoing are only suggestions which may be worthy of your
conaideration. I feel that the entire procedure should be simplified
as much as possible and that reference can be made to existing
procedures which have been time tested and are generally understood
by most attorneys.




Memorandum 7h-37 - EXHIBIT IT

J. D, COOPER
BTTORNEY AT LAW
Ra42 (AR OF ARE FGCA BOUTDVNG
1212 BROADWA Y
GOKLAND, CAaLIFAMN|A 94617
TELEMHONE BYS GOSG

April 30, 1974

California Law Revision Commission
School of Law

Stanford University,

Stanford, California, 94305

Attn: Nathaniel Sterling

Dear Mr, Sterling:

I make the following camments on the proposed new partition
legislation and I trust this will be in your hands prior to
the meeting early in May.

875.020 co-owner should include personal representatives,
receivers, trustees, etc.

875.110 Money or currency should be exempted from partition.
I was in the DCA on this very péint involving proceeds from a
condemnation. The law is very sketchy and money is partitionable
by its very nature.

875.220 should enable the referee to apply for orders where
the parties will not cooperate and are hostile to the action.

875.240 should set up a fee schedule as in probate subiject to
extra compensation for extraordinary services. The court should
also be authorized to fix a bond of the referee if required.

The court should be given jurisdiction to hear and determine
all preliminary motions, reports, accounts, and to set the same
for hearing on its own motion.

875.250 should allow the court to direct payment of the various
employees - otherwise they will not perform their taaks without
assurance of present payment. Liens for this purpose are useless.

875.260 the court SHALL {not may) prescribe conditicns of
sale or partition and it should require additiecnal “special
notice" in some cases where clasa interests may be involved.

This section should require the referee to render to the
court a statement of his intentions as to proceeding in the form
of a report to be noticed to the parties and set by the court.
Unless this is done the court will not have any basis for directing
the trustee as to procedure. Such an order would later be super-
seded by an interlocutory decree.

875.270 "Compensatory adjustments® is meaningless. Are the
adjustments to be made out of property or out of cash of the
party compelled to make it? Some parties have no cash for this

purpose.



B875.510 shoudd provide for joinder of all persons having
any right, title or interest in the property of record as shown
by a current titlie report or certificate or actually otherwise
known by the plaintiff, cross complainant or anewering defendant,

875.520. Joinder ahould be permissible of all persons claiming
interest in both the real! and personal property involved. It could
be considerable hardship on a person claiming an interest in
personal property only to slt through a long procedure whare the
main issue ia the real property.

875.530. Is lis pendens jurisdictional as in quiet title or
is it merely a convenience for binding subsequent vestess, I
think that lis pendena should be mandatory and be filed within 10
davs after fining the complaint,

875,540 should ke deleted insofar as it stays the action
until lis pendens is filed. This would allow many deliberate
delays. The court should demand that lis pendens be filed within
10 days after filing the complaint.

B75.610. The summons should be as prescribed in sectiona
749 et. seq of the Civil Code. Partition is alsoc a guiet title
action and quiet title action provisions, rather than emminent
domain forms, should be foliowed.

875.620 should provided for publishing the summons without
any frills. Also the property should be posted within 10 days
after filing the complaint.

875.630 should be eliminated.

875.810 (a) needs clarification. The word "conveyance" is
inappropriate.

875840 is bad. There is no assurance that the holder of a
master lease will inform the sub-lesseces, royalty claimants, etc.
of a pending action. These persona should raeceive some kind of
notice of the proceeding.

878.530 is bad. The court should compel joinder.  of all
necessary parties and make an in rem judgment, The title companies
could not insure under the present proposed section.

878.540 5ame Comment as in connection with 878,530,

878.560 should be restated. The transferred interest vests
in the transferse subject to the effect of the pending action.

879.040 is incomplete. I+ ia possible that joint holders of
of a condominium might disagree as to its use or sale. Such a
unit should also be subject tosale in partition



Beydnd the foregoing comments I believe the staff has done
a good job,

I have represented title companies and tried property cases
for many y=ars, includihg partition actions. Accordingly, my
comments are based primarily onpractical oxperience which may
be of some value to those who have not heen on the actual
firing line.

Sincer




Memorandum 74-37 BXHIBIT III

WESTERN TITLE INSURANCE COMPANY

MAIN OFFICHK: (213] 981-8787 ¢ 380 NUSH STREET + EAN FRANCIECO, CALIFGRNIA PAI04

June 19, 1974

California Law Revision Commission
{Partition)

Schocl of Law

Stanford, California 94305

Attn: Nathaniel Sterling, Staff Counsel

RE: Draft of Proposed Partition Act Title IT

Gentlemen:

Please find enclosed a Memorandum hastily prepared
from an unfortunately cursory reading of what appears to me
to be a thoughtful, very carefully prepared Draft. Naturally
my approach has been from the title company viewpoint, es~
pecially since at this late date I could contribute little if
anything from a purely legal standpoint.

Very truly yours,

/ .
m%
Dean A, Swift

Vice President and Counsel

DAS/vm
Encl,

cc: Title Insurance & Trust Company

Transamerica Title Insurance Company

r
i



" MEMORANDUM

{(RE: Draft of Partition Act Code of Civil Procedure Part 2,-Title I1)

The following points with page references to the Draft
are matters which arose as I hurriedly read the draft, There are
of varying importance, many I am sure arising from my incomplete
knowledge of the subject or eliminated by a more careful, detailed
review of the draft,

Page 2:  (f) This definition should be redrafted to include
terminology in use in the industry, such as, pre-
liminary reports, guarantees, binders and policies
of title insurance, which would cover the field.

10. Note: I agree with Mr. Cooper and feel the content is
adequately and more precisely covered in other gectionsg,

12, 872.220: The matter of “copying" raises the question of
responsibility of the title company to any
copier. I would assume such regponsibility
would be resisted,

17, 872,320 {c): “"actual notice” is a conclusion or a goal;
I would suggest language comparable to that
used in CC2924f, (See Note.)

18. 872.410 {a): Change “all” to any
{b): Change to "Any facts tending to" etc.

19, B72.420 (b): Where the defendant's lien arises from a
recorded abstract of judgment, he would have
to obtain a title report to determine what
other property it might be a lien on,

28, Typo, second word, last line,

29. 872.730 (a): Should there be a comma after "original,®
fourth line?

30, 873.040: Must the court appoint a person which it other-
wise would not approve of?

39. B73.180: what about parcel map lawa and ordinances, due
on sale clauses in deeds of trust? '

40. 873.190: Would a local governmental entity be inclined
to accept or abandon a right of way prior to
court approval, order or other finality?



43, B873,230: Perhaps this should be more specific gince it
seems contrary to general law concerned with
improvements by co-tenants possible legal severance
of title to improvements might be a problem.

44,873,260 (a): Line one, suggest "equally" for egual,
45, B73.320: I agree with the Note, -

46, Article 3: How do parties get notice of the filing and
‘ the hearing of the report?

49, B73,520: Comment. Change to “no preference for either", etc.

52, 873.630: If the sale is for credit, how would the bene-

: ficial interest compensate minors, unknowns,
contingents, etec.? If named, there would be
asgignment and reconveyance prablems.

54, 873.660 {c}: Line 2 "passes" for "pass".

56. 873,690: I find this section awkward and vague; is (D)
necessary? If “veoid", what would be rights of
ultimate bona fide purchasers? _

61, 873.740: Line 2 “or" should be “of" the probate sale, etc,

8l. 874.220: I am inclined to agree with Mr, Cooper's Note.

82. 874,230: The same

83, 874.240: Line 3, "heirs" is too vague (how many, how de-
termined),

B4, 874,250: Should be simplified; suggestion: after "thereof",
' - line 3, add "said interest” as transferred or
conveyed is subject to the pending action".



CODE OF CIVIL PROCEDURE

PART 2. CIVIL ACTIONS

TITLE 10.5. PARTITION OF REAL AND PERSONAL PROPERTY

CHAPTER 1, GENERAL PROVISIONS
Article 1., Preliminary Provisions
§ 872.010. Scope of title
§ 872.020. Definitions
§ 872.030. Rules of practice in partition actions
Article 2., Powers of Court
§ 872.110. Superior court
§ 872.120. General authority to hear motions and make orders
and decrees
§ 872.130. Temporary restraining orders and injunctions
§ 872.140. Compensatory adjustment

CHAPTER 2. COMMENCEMENT OF ACTION
Article 1. Complaint and Lis Pendens
§ 572.210. Persons authorized to commence partition action
372,220, Title report
872.230. Contents of complaint
872.240. Joinder of property
872,250. Lis pendens
§ 872.260, Stay where 1lis pendens not filed
Article 2, Summons
§ 872.310. Summons
§ 372.320. Requirements where service is by publication
§ 872.330. Publication as to certain defendants
Article 3. Answer
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§ 872.410. Contents of answer
§ 872.420. Requirements where defendant 1s lienholder
§ 872.430. Pleading hardship and oppression
Article 4, Parties
§ 372.510. Mandatory joinder of defendants
§ 872.520. Where defendant 1s unknown or interest uncertain
§ 872.530. Where defendant is deceased



§ 872.540, 011 and gas interests
§ 872,550. Permissive joinder of "all persons unknown"

CHAPTER 3. TRIAL
Article 1. Determination of Interests of Parties
§ 872.610. Court may determine interests
$ 572.620. Where determination of interests necessary
§ 872.630. Determination of interests of lienholders
§ 872.640. 1Interests of unknown parties
Article 2. Determination of Right to Partition
§ 872.710. Court determination of right
$ 872,720, Interlocutory judgment of partition
§ 872,730. Partial partition
Article 3. Determination of Manner of Partition
§ 872.810, Division of the property
872.820. Sale of the property
372.830. Partial division and sale
472,840, Disposition of property subject to express trust
872.850. Conditions of division or sale

L I~ - B

CHAPTER 4, REFEREES
Article 1. General Provisions
§ 873.010. Court authority
§ 873.020. Referees for division and sale
§ 873.030. Three referees in place of one
§ 873.040. Appointment of person selected by parties
§ 873.050. Persons disqualified as referee
§ 873.060. Authority of referee
§ 873.070. Petition for instructions
§ 3873.080. Disposition in accordance with law
§ 873.090. Designation of public aud private ways
Article 2. Contracts of Referee
§ 873,110, Serwvices of third persons
873.120. Employment of attorney

i wn

873.130. Employment of surveyor
873.140. Employment of auctioneer
373.150, Contract for third-person services may include interest

@ wn

373.160. Referee not liable on contracts

—1i-



CHAPTER 5, DIVISION OF THE PRUPERTY

purported conveyance

Sale of property separately, in loes, or as unit

and other personal property

to purchase at sale

Article 1. !lanner of Division
§ §73.210. Division by referee
§ 873.220. Designation of portions
§ 873.230. Division involving lmprovements
§ 873.240. UDivision luvolving
§ 873.250. Division by known lot or parcel
§ 873.260. Owelty
Article 2. Effect of Division on Particular Interests
§ $73.310. Liens
§ 873.320. Short-term tenancy
§ 873.330. Unknown owners
Article 3. Confirmation of the Division
§ 873.410. Referee's report of division
§ G73.420. ilotion to confirm report
§ B873.430. Court confirmation
§ 873.440. Judgment
CHAFTER 6. SALE OF THE PROPERTY
Article 1. Manner of Sale
§ 873.510. Sale by referece
§ 873.520, Court order of public or private sale
§ 873.530. Public or private sale of part of property
Article 2. Sales Procedures
§ 373.610. Procedures agreed to by parties
§ 873.615. Court authority in sale
§ 873.620.
§ 873.630. Credit sales
§ 873.640. Tlanner of notice of sale
§ 873.650. Contents of notice of sale
§ 873.660. Sale of perishable
§ 873.670. Conduct of sale at public auction
§ 873.680. Conduct of sale at private sale
§ 873.690. Persons ineligible
Article 3. Consummation of Sale
§ 873.710. Referee's report of sale

§ 573.720.

-iii~

ilotion to confirm report



§ 873.730. Confirmation hearing
§ 873.740. Determination of amount of in-court offer without
regard to agents' commissions
§ 673.750. Court order for collection of proceeds and transfer
of property
873.760. Refusal of purchaser to deliver proceeds

573.770,. Taking setoff from party purchaser

N

$73.780. Court authority at closing
§ 873.790. Conveyance of the property
Article 4. Disposition of Proceeds of Sale
§ 873.810. Court order of disbursement
873.820. Application of proceeds of sale
873.830. Exhaustion of other security of lienholder

©wn e wn

873.840, Set-off in lieu of payment of estate for life or
years

873.850. Treatment of successive estates

<«

CHAPTER 7. PARTITION BY APPRAISAL

373.910. Agreement of co-owners to partition by appraisal
§73.920. Contents of agreement

873.930. Court approval of agreement

873.940,. Referee

873.950. Court confirmation of referee's report

873.960. Effect of agreement

whOWwn R Wy o um

873.970. Relation of agreement to other remedies

CHAPTER 8. COSTS OF PARTITION
Article 1. Allowance and Apportiomment of Costs of Partition
§ 874.010, Costs incurred for common benefit
§ 874.020. Interest on disbursements
§ 874.,030. Court apportionment of costs
§ 874.040. Apportionment involving future interests
Article 2. Payment of Costs of Partition
$ 874.110. Payment by partiles
§ 874.120. Honpayment lien
§ £74.130. Enforcement of lien
§ 874.140. Execution to enforce judgment

—fivy=



CHAPTER 9. JUDGUMENT e

LA )

d74.210. Persons bound by judgment

674,220, Persons not bound by judgment

874.230. Holder of lien known to plaintiff

674,240, Effect of death or incompetency of party before

Lo B T B 7]

Judgment
474.250. Effect of conveyance before Judgment

wn

OPERATIVE DATE
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CODE OF CIVIL PROCEDURE

PART 2. CIVIL ACTIONS

TITLE 10,5, PARTITION OF REAL AND PERSONAL PROPERTY
e e L e o e e i Fepaarartires.

Comment. The Code of Civil Procedure provisions relating to
paztition were formerly found in Chapter 4 (commencing with Secticn 752)
of Title 10. The partition provisions have been moved to a new Title
10.5 (coumencing with Section 872,010).

405-782

CHAPTER 1, GENERAL PROVISIONS

Article 1, Preliminary Provisions

§_872.010. Scope of eitle
872,010, This title gnve:ﬁi actions involving resl ptnpeﬁty and,

to the extent ﬁpplicable. setions involving ﬁeriohil property.

Compent. Section 872.010 is derived from the second seatence of
forner Section 752a. Ovners of both real and personal property may
maintain a partition action. See Section 872.210. This title does not
apply to property divisions under the Family Law Act or in other cases
specifically governed by other statutes.



403-783 § 872,020

§ 872.020. Definitions

872.020. As used in this title:

{a) “Action' means an action for partition under this title.

(b} "Guardian'' includes conservator.

{c) "Lien" means a mortgage; deed of trust, or other security
interest in property whether arieing from contract, statute, common law,
or equity,

(d) "Property” includes real and persecnal property and any righe,
title, estate, lien, or interest therein.

(e) "Remainder” includes reversion,

{f) "Ticle report" means a preliminary report, guarantee, binder,

or policy of title insurance.

Comment, Section 872.020 provides definitions for terms used
throughout the Partition Act.

The term "lien" is defined broadly in subdivision {(c) to apply to
any encumbrance on property, including security interests in persomal
property.

405-785

§ 872.030. Rulas of practice in partition actions

872,030, The statutes and rules governing practice in civil
actions generally apply to actions under this title except where they

are inconsistent with the provisions or purposes of this title.
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§ 872.030

Comment. Section 872,030 makes cleat that, although partition is
nominally a civil action, this title contains some special procedural
provisions that apply te partition despite general rules to the contrary.

405-793

Article 2. Powers of Court
§ 8?2;110; Superior eoﬁrt
872,110, The superlor court has jurisdictiun of actions under this

title.

Comment. Section 872.110 continues a portion of former Section
755,

405-461

§ 872.120, Geﬁeral authority to hear motions and make okderu and decrees

872.120. In the conduct of the proceeding, the court may hear and
determine all motions, reports, and accounts and may make any decrees
and orders necessary or incidental to carrying out the purposes of this

title and to effectuating its decrees and orders.

Comment. Section 872.120 is new. Generally, its purpose is to
give the broadest'possible statutory authorization to powers that the
court, to a large extent, probably already had. The succeeding sections
of this article elaborate on, but do not exhaust, the court's power in
partition actions.



§ 872.120

While partition actions in California are a creature of statute
(Capuccio v. Caire, 207 Cal. 200, 277 P. 475 (1932)), they are nonethe~
less equitable in nature (Elbert Ltd. v. Federated Income Properties,
120 Cal. App.2d 194, 261 P.2d 783 (1953)), and the statutory provisions
are to be liberally construed in aid of the court's jurisdictfon. See
Sections 4 and 187.

Note, Mr. Cooper states that this section "should enable the
referee to apply for orders where the parties will not cooperate and are
hostile to the action.” We note that the referee is authorized to
petition for instructions by Section 873 .00, which should satisfy Hr.
Cooper's concern.

Mr. Cooper also suggests that the court be able to set motions and
the like for hearing on its own motion. This, we think, is unnecessary,

405-794

§ 872.130, Temporary restraining orders and injunctions

872.130. The court may make temporary restraining orders and
1njuncﬁions; with or without bond, for the purpose of:

(a) Preventing waste,

(b) Protecting the property and title thereto.

(c) Restraining unlawful interference with a division or sale of

the property ordered by the court.

Comment. Section 872.130 is new. It gives the court authority to
take the protective steps described without having to rely either upon
its contempt powers or the general provisions as to temporary restraining

orders and injunctions.



405-799 § 872.140

§ 872.140, Compensatory adjustment

872.140. The court may, in all cases, make compensatory adjustment

anong the parties according to the ordinary principles of equity.

Comment. Section 872.140 continues the last sentence of former
Section 792. It includes such matters as accountings and other incidental
relief, For a provision for payment of owelty in cases of unequal divi-
slon, see Section 873.260.

Hote. MNr, Cooper states that "'compensatory adjustments' 1s mean-
ingless. Are the adjustments to be made out of property or out of cash
of the party compelled to make it? Some parties have no cash for this
purpose. "

ir. Swift agrees with this comment and feels that the content of
the section is "more adequately and more precisely covered in other
sections."”
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405-842 § 872.210

CHAPTER 2. COMMEJCEMENT OF ACTIGN

Article 1. Complaint and Lis Pendens

§ 872.210. Persons authorized to commence partition action

872.210. A partition actlon may be commenced and maintained by any
of the following persons:

(a) A co-owner of personal property.

(b) An owner of any of the following interests in real property:

(1) An estate of inheritance.

(2) An estate for 1life.

(3) An estate for years.

Comment. Subdivision (a) of Section 872.210 continues the first
portion of former Sectlon 752a relating to personal property,

Subdivision (b) supersedes the firat portion of former Sectiom 752
relating to real property. Under subdivision {(b), an owner may seek
partition whether or not he is a joint tenant or tenant in common. He
may, for example, be a sole 1life tenant seeklng partition as against the
remaindermen or vice versa. It should be noted, however, that neither a
cotenant nor a person seeking partition as between successive estates is
entitled to partition as a matter of right. See Section 872.710.

The provision formerly found in Section 752 for partition by a
lienholder “on a parity with that on which the owner's title is based"
1s not continued. The provision was of extremely limited application
and was an exception to the rule stated in this section that only a
substantial property interest is entitled to demand partition. THE LAW
REVISION COMMISSION PARTICULARLY SOLICITS COMMENTS CONCERNING THE DE-
LETION OF THE LIEN PROVISION FROM FORMER SECTION 752.



405-843 § 872,220

§ 572,220, Title report

£72.220. If it 1s necessary to have a title report:

(a) The plaintiff may, prior to comeencing the action, procure a
title report and shall in the complaint indicate he has done so and
designate a place where it will be kept for inspection, use, and copying
by the parties.

(b) The court may, upon application of a party, authorize him to
procure a title report and shall designate a place where it shall be

kept for inspection, use, and copying by the parties.

Comment. Section 872.220 is derived from former Sectiom 799. For
a definition of "title report," see Section 872.020. Provisions relat-
ing to the title report formerly found in Section 800 are omitted. For
allowance of cost of procuring the title report, see Section 874.010.

Note. Mr. Swift notes that the matter of "copying" ralses the
question of the responsibility of the title company to any copier. The
staff assumes that there 13 no responsibility since there is no privity

of contract between the title company and the copier. Perhaps a sentence
should be added to clarify this point.

405-800

§ 872,230, Contents of complaint

872.230. The complaint shall contain all of the following infor-
mation:

{a) A description of the property that is the subject of the action.
The description shall include:

(1) In the case of tangible persconal property, its usual location.
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§ 872,230

(2) In the case of real property, both its legal description and
street address or common designation.

{b) All right, title, or intevest the plaintiff has or claims in
the property.

(c) Any right, title, or interest of record or actually known to
the plaintiff that persons other than the plaintiff have or claim in the
property and that the plaintiff reasonably believes will be materially
affected by the action, whether the names of such persons are known or
unknown to the plaintiff.

(d) The interests asrto which partition is sought and a prayer for
partition of the interests.

{e) Where the plaintiff at the time of filing the complaint seeks

sale of the property, he shall allege the facts Justifying such relief.

Comment. Section 872.230 is new. In addition to the information
required by this section, other information may be necessary. See,
£.8., Section 872.220 (information relating to title report).

Subdivision (a) requires a description of the property that is the
subject of the action. It should be noted that several properties may
be joined in one complaint even though located in different counties.
See, e.g., Murphy v. Superior Court, 138 Cal. 69, 70 P. 1070 (1902).

And, real and personal property may be joined in one action. Section

872,240, As to joinder of property under varylng ownership, see Middlecoff
¥v. Cronige, 155 Cal. 185, 100 P. 232 (190%).

Subdivision (b) requires an allegation of all the plaintiff's in-
terest in the property, including such interests as liens. For interests
sufficlent to maintain the action, see Section 872.210.

Subdivision {c) supersedes the first portion of former Section 753.
Unlike the former provision that required all interests to be set out

regardless whether the interests would be affected, subdivision (c)



§ 872.230

limits the duty to only those interests the plaintiff reasonably believes
will be materially affected. Incorporation of a title report should be
sufficlent to satisfy tnis duty as to recorded interests but not as to
unrecorded interests known to the plaintiff.

Partition of some or all of the interests in the property may be
obtained. Subdivision (4d) requires the plaintiff to make an election
and to indicate which interests are intended to be affected by the
actlon. For provisions relating to parties defendant, see Article 4
(commencing with Section 872.510).

Subdivision (e) requires an allegation of facts justifving a sale
of the property only where the plaintiff seeks sale in the complaint.
There is no requirement that the plaintiff elect division or sale at the
time of filing the complaint,

405-802

§ 872.240. Joinder of property

872,240. Real and personal property may be joined in one action.

Comment. Section 872.240 continues the last sentence of former
Section 752a.

Note. Mr. Cooper writes: 'Joinder should be permissible of ail
persons clalming interest in both the real and personal property in-
volved. It could be conslderable hardship on a person claiming an in-
terest in personal property only to sit through a long procedure where
the main issue is the real property.’



405-803 § 872.250

§ 872.250., Lis pendens

872.250. (a) Immediately upon filing the complaint, the plaintiff
shall record a notice of the pendency of the action in the office of the
county recorder of any county in which real property described in the
complaint is located.

(b) If other Yeal property is thereafter joined in the action, the
plaintiff or other person joining the property shall promptly record a
supplemental notice.

(c) From the time of filing such notice for record, all persons
shall be deemed to have notice of the pendency of the action as to the

property described in the notice.

Comment. Subdivisions (a) and (c) of Section 872,250 continue pro-
visions formerly found in Section 755. The detailed listing of the
contents of the lis pendens formerly found in Section 755 is omitted
since Section 409 covers this matter.

Subdivision (b) is new. The duty under subdivision (b) is upon the
person jJoilning the property to record the 1lis pendens; this might be
either the plaintiff or a cross-complainant.

Note. Mr. Cooper comments: ''Is lis pendens jurisdictional as in
quiet title or 18 it merely a convenlence for binding subsequent vestees?

I think that 1is pendens should be mandatory and be filed within 10 days
after filing the complaint."”
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405-304 § 872.260

§ 872.260. Stay where lis pendens not filed

872.260. 1If the notice required by Section 872.250 1s not re-
corded, the court, upon its own motion or upon the motion of any party
at any time, shall do the following:

(a) Stay the action until the notice is recorded.

(b) Order the plaintiff or person joining the property, or another
party on behalf of the plaintiff or other person, to record the notice.
The recordation shall be at the expense of the plaintiff or other persen

joining the property.

Comment. Section 872,260 is new. The recording of the lis pendens
is an essential step in the partition action. Prompt recording enables
the court to deal with the title with certainty. The person required to
record might be either the plaintiff or a cross-complainant.

Note, Mr., Cooper believes this section should be deleted 1lnscfar
as it stays the actlon untll 1lis pendens is filed. '"This would allow

many deliberate delays. The court should demand that 1is pendens be
filed within 10 days after filing the complaint."

405~805

Article 2. Summons

§ 872.310. Summons

872.310. (a) The form, contents, and manner of service of summons
shall be as in civil actions generally.
(b) Service on persons named as parties pursuant to Sections 872.530

and 872,550 shall be by publication pursuant to Section 415.50.
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§ 872,310

Comment. Section §72.310 supersedes former Section 756.

The provision of former Section 756 that the summons must contaln a
description of the property is not continued since the property will
already be described in zhe complaint that accompanies the summons.

The provision of former Section 756 that the summons be directed to
all persons 'named" as defendants is continued in subdivision (a) which
incorporates the general provisions governing the contents of summons in
civil actions. See Section 412,20(2) (requiring the svmmons to contain
the names of the partles to the action).

Subdivision (b) makes clear that, where unknown partles or heirs
are involved, service must be by publication. For additional provisions
relating to service by publication, see Sections 872.320 and 872.330.

405-806

§ 872.320. Requirements where service is by publication

372,320, Vhere the court orders service by publication, it shall
further order that:

(a) The plaintiff post, not later than 10 days after the date the
order 1s made, a copy of the summons and complaint on the property that
is the subject of the action.

(b) The plaintiff record, if not already recorded, a notice of the
pendency of the zction.

(c) The publication describe the property that 1s the subject of
the proceading in a manner reasonably calculated to give persons having

an interest in the property actual notice of the action.

Comment. Section 872.320 supersedes former Section 757. While
publication will be pursuvant to Section 415.50, subdivisions (a) and (b)

.12



% 872.320

are new requirements that supplement the publication provisions of

Sectlon 415.50 in order t¢ increase the likelihood that persons interested
in the property will receive rotice of the proceeding. Subdivision (c)
continues a comparable provision in the last sentence of former Section
757.

Hote. The requirement in subdivision {c) of publication "“in a
manner reasonably calculated . . ." is included to satisfy due process
requirements. An open-ended provision such as this, however, may create
title problems. Perhaps subdivision (¢} should make express provision
for publication of street address or other common designation,

“Ir. Swift suggests insertion of language from Civil Code Section
2324f (relating to notice of sale under the power of sale contained in a
deed of trust or mortgage): "In addition to any other description of
the property, the notice shall describe the property by giving its
street address, 1f any, or other common designation, if any." The Civil
Code provision also excuses error or noncompliance if a legal description
of the property is given.

405-807

§ 872.330. Publication as to certain defendants

672.330. (a) Where the court orders service by publication, the
publication may:

(1) Name only the defendants to be served thereby.

(2) Describe only the property in which the defendants to be served
thereby have or claim iaterests.

{b) Judgment based on failure to appear and answer following service
under thils section shall be conclusive against the defendants named in

respect only to property described in the publication.

Comment. Section 872.330 is new. It 1s derived from Section
1245,2 (eminent domain).

Note. WMr. Cooper states simply that this section “‘should be elimi-
nated."

-13-



405-808 § 872.410

Article 3. Answer

$ 872.410. Contents of answer

872.410. The answer shall contain all of the folliowing infor-
wation:

(a) Any right, title, or interest the defendant has or claims in
the property.

(b) Any facts tending to controvert such material allegations of

the complaint as the defendant does not wish to be taken as true.

Comment. Section 872.410 continues portions of former Section 758,
The provision of former Section 758 that the defendant's failure to
answer within the time allowed by law would result in the allegations of
the complaint being taken as true is continued in Section 431.20. It
should be noted that the requirement in subdivision (a) that the defend-
ant list his interest in the property includes liemns as well as other

interests clalmed by the defendant.

405-809

§ 872.420. Requirements where defendant is lienholder

872.420. (a) Where the defendant has or claims a lien on the prop-
erty, his answer shall indicate:

{1) The date and character of the lien.

{2) The amount remaining due thereon.

(3) If there 1s any additional security therefor, its nature and

extent.
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§ 872.420

(b) If the defendant fails to disclose any additional security, he

shall be deemed to have waived his lien on the property.

Comnent. Sectlon 872.420 continues a portion of former Section
758,

Note, Mr. Swift indicates one situation where the lien waiver pro-
vision may be unduly harsh: "Where the defendant's lien arises from a

recorded abstract of judgment, he would have to obtain a title report to
determine what other property it might be a lien on."

405-810

§ 872.430, Pleading hardship and oppression

872,430, 1If the defendant opposes the partition on the ground it
would be inequitable under the circumstances of the case, he shall so
state in his answer and shall set forth the facts upon which he relies

concerning the inequity.

Comment. Section 872.430 is new. It implements the general excep-
tion to the right to partition in cases of inequity. The defendant has
the burden of proof on this issue. See Section 872.710.

405~811

Article 4. Parcies

§ 872.510. Mandatory joinder of defendants

872,510. The plaintiff shall join as defendants in the action:
(a) All persons, of record or actually known tc the plaintiff,

having or claiming a lien upon the property or part thereof.
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§ B72.510

(b) All persoms having or claiming interests as to which partition

1s sought.

Comment. Subdivision (a) of Section 872.510 supersedes former Sec-
tion 754. Subdivision (a) converts the rule of Section 754 {no person
having a lien or “conveyance” need be made a party unless of record) to
an affirmative joinder requirement while limiting it to liens and extend~
ing 1t to persons not of record but known to the plaintiff, For the
effect of failure to join a recorded lien, see Section 874.220; for the
effect of failure to join liens actually known to the plaintiff, see
Section 874.230. For the definition of "lien," see Section 872.020.

Subdivision (b) is new., This provision is elaborated in the suc-
ceeding sections of this article.

It should be noted that joinder of other parties may be necessary
under Section 389 (mandatory joinder).

Note. The required joinder of all liens in subdivision (a) is
derived from existing law. It should be noted, however, that the policy
of mandatory jolnder of such interests is rather inflexible and appears
to oppose the policy of the Commission expressed in subdivision (b)
permitting the plaintiff to choose the interests he wishes to affect and

to determine whether he wants the property sold free of or subject to a
lien.

405-812

§ 872.520. Where defendant 1s unknown or interest uncertaln

B72.520. (a) If the name of a person described in Section 872.510
is not known to the plaintiff, or if the ownership or the share or
quantity of the person's interest is unknown, uncertain, or contingent,
the plaintiff shall so state in the complaint and shall name as parties

all persons unknown in the manner provided in Section 872.560.
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§ £72.520

(b) If the lack of knowledge, uncertainty, or contingency is caused
by a transfer to a member of a designated class who is not ascertained
or 1s unborn, or by a transfer in the form of a contingeut remainder,
vested remainder subject to defeasance, executory devise, or similar
disposition, the plaintiff shall also state in the complaint, so far as
1s known to him, the name, age, and legal disabllity (if any)} of the
person in being who would be entitled to ownership of the interest had
the contingency upon which his right depends occurred prior to the
commencement of the action.

(c) The court shall upon its own motion or upon motion of any party
make such orders for joinder of additional parties and for appointment
of guardians ad litem pursuant to Sections 372, 373, and 373.5 as is

necessary or proper.

Comment, Section 872,520 is derived from the last portion of
former Section 753. Subdivision (a) incorporates the requirement, for-
merly found in Section 756, that “all persons unknown' be joined.
Subdivisilon (b) adds the requirement of an indication of possible additional
parties, and subdivision (¢) provides for joinder of such parties and

protectlon of their interests.

Hote, Mr. Elmore belleves that the portion of subdivision (a) per-
mitting the plaintiff to state that the name of a party is not known to
him should be deleted. If it is kept, he feels it should be expanded co
prevent abuse:

The problem is the thorny one of what efforts a plaintiff must make
to ascertain names of owners. The fact that the plaintiff does not
know the pame of B, a remainderman with an absolute estate, should
not be sufficient to use the publication method. At the ninimum,
such allegation should be permitted only after affidavit of due
diligence, and the Doe procedure should be used. On the other
hand, if the name is not known because the interest is contingent,
new (b) is intended to take care of this situation.
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405-813 § 872.530

§ 872.530, Where defendant is deceased

872,530, (a) If a person described in Section 872.510 is dead and
the plaintiff knows of a duly qualified and acting personal representative,
the plaintiff shall join such personal representative as a defendant.

{(b) If a person described in Section 8§72.510 is dead, or is be~-
lieved by the plaintiff to be dead, and the plaintiff knows of no duly
qualified and acting personal representative:

(1) The plaintiff shall state these facts in an affidavit filed
with the complaint,

(2) The plaintiff way join as defendants “the heirs and devisees of

(naming such deceased person), deceased, and all

persons claiming by, through, or under said decedent,” naming them in
that wanner. In the case of personal property, reference shall be made
to the legatees of the decedent. Where it is stated 1n the affidavit
that such person is believed to be dead, such person may also be named

as a defendant.

Comment, Sectlon 872,530 is new. It is derived from Section
1245.3 {eminent domain).

405-815

§ 872.540. 04il and gas interests

872.540., Where property is subject to a lease, community lease,
unit agreement, or other pooling arrangement with respect to oil or gas

or both, the plaintiff need not join as defendants persons whose only
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§ 872.540

interest in the property 1s that of a lessee, royalty-owner, lessor-
owner of other real property in the community, unit, or pooled area, or

working interest owner, or persons claiming under them.

Comment. Section 872.540 continues the substance of the first por-
tion of former Section 753.1. The interests of persons not joined in
the action are not affected by the judgment of partition as to the
parties, See Section 875.530.

Note. INr. Cooper states that this section “is bad. There is no
assurance that the holder of a master lease will inform the sub-lessees,

royalty claimants, etc. of a pending action. These persons should re~
celve some kind of notice of the proceeding."

405~817

§ 872.550. Permissive joinder of “all persons unknown"

872.550. The plaintiff may, in cases where partition is sought as
to all Interests in the property, join as defendants "all persons unknown
claiming any right, title, or interest in the property,” naming them in

that manner.

Comment. Section 872,550 is new. It is derived from Section
1245.3 (ewinent domain) and provides a means whereby the plaintiff may
give the partition action an in rem effect. For provisions relating te
service by publication, see Section 872.320. For the effect of the
Judgment, see Section 874.210.
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405-818 § 672,610

CHAPTER 3. TRIAL

Article 1. Determination of Interests of Parties

§ 872.610. Court may determine Interests

372.610. The right, title, and interests of the parties, plaintiff
as well as defendant, may be put in issue, tried, and determined in the

actilon.

Comment, Section 872.610 contlnues the substance of the first
portion of former Section 759. The section makes clear that the court
may resolve any title disputes in the course of the proceeding where
placed in issue by answer of a defendant or cross-defendant. Cf, Section
872.410 (answer).

405-819

§ 872.620, Where determination of interests necessary

872.620. To the extent necessary to grant the relief sought or
other appropriate relief, the court shall upon adequate proof ascertain

the state of the title to the property.

Comment. Section 872,620 supersedes the portion of former Section
739 that required that "the title must be ascertained by proof to the
satisfaction of the court” where a sale of the premises was necessary.
Section 872.620 expands this requirement to any case, sale or division,
where ascertainment of title appears to be necessary. In contrasc with

Section 872.610, 1in cases where it is necessary to know the state of the
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§ B72.620
title, Section 872.620 applies regardless whether a defendant raises the
issue in his pleadings.

For special provisions relating to ascertainment of the status of
liens, see Section 872.630.

405~-820

5 872.630. Determination of interests of lienholders

872.630. (a) To the extent necessary to grant the relief sought or
other appropriate rellef, the court shall determine the status and
priority of a1l liens upon the property and for each lien the extent to
which the amount remaining due thereon has been secured in any cother
manner,

(b) The court may appoint a referee to ascertain the information
required by this section. Upon application of the referee or a lien-
holder, the court shall direct the issuance of process to compel attend-
ance of witnesses, the production of books, documents, or things, and
the filing of verified claims. The report of the referee thereon shell
be made in writing to the court and shall be confirmed, modified, or set

aslde and a new reference ordered, as the justice of the case may require.

Comment. Section 872.630 supersedes the provisions of former Sec-
tions 761 and 762, which applied only to determination of the status of
liens of record held by persons not made parties to the action. Section
872.630 extends this requirement to all liens and simplifies the pro-

visions relating to ascertainment of the status of liens by a referee.
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5 372.630

Note. Exlsting law provides that, where the matter is referred to
a referee, the plaintiff is required to serve notice to appear on the
lienholders in the same manner as service of process., The notice contains
the time and place of the hearing and instructs the lienholder to appear
and make proof by his own affidavit or otherwise. Subdivision (b) in
effect gives greater discretion to the referee as to how proof is to be
made and the like,

405=-821

§ 872.640. Interests of unknown parties

872.640. Where two or more partles are unkmown, the court may
consider their rights together in the action and not as between each

other.

Comment. Section 872.640 continues the last portion of former
Section 759,

405-823

Article 2. Determination of Right to Partition

§ 872.710. Court deterumination of right

872.710. (a) At the trial, the court shall determine whether the
plaintiff has the right to partitioen.

(b) Partition as to concurrent interests in the property shall be
as of right, unless the partition would be inequitable under the clrcum-
stances of the case, taking into consideration the interests of all per-
song in the property. The defendant has the burden of proof as to any

such inequity.
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§ 672,710

(c) FPartitlon as to successive interests in the property shall be
allowed if it is in the best interests of all the parties. The court
shall consider whether the possessory interest has become unduly burden-
some by reason of taxes or other annual charges, expense of ordinary or
extraordinary repairs, change in the charécter of the property since
creatlon of the interests, the circumstances under which the interests
were created, and all other factors that would be considered by & court

of equity in the case of trust property.

Comment. Subdivision (a) of Section 872.710 continues in substance
the portion of former Section 763 for partition ‘upon the requisite
proofs being made.” It applies to both contested and uncontested trilals.
In order to make the determination that the plaintiff has the right to
partition, the court must find that the plaintiff has an interest in the
property sufficient to maintain the proceeding. (See Section 872.210.)
In addition, the court must find the existence of any special conditions
prerequisite to partition of interests in particular types of property.
See, e.g., Civil Code Section 1354 (limitations on partition of interests
in condominium property).

Subdivision (b} is new. Instances where partition might be "in-~
equitable"” include cases where there has been a valid waiver of the
Tight to partition, where the market for property is temporarily depressed,
and the like. The court, in an appropriate case, may deny the partition,
postpone the partition, or grant the partition on such terms and con-
ditions as will be equitable.

Subdivision (c) 1s new. It is designed to give the court fairly

broad discretion over partition as to successive Interests.
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405-824 § 872.720

§ 872.720. Interlocutory judegment of partition

872.720. 1f the court finds that the plaintiff is entitled to
partition, it shall make an interlocutory judgment that determines the
rights and interests of the parties and orders the partition of the
property.

Comment. Section 872.720 continues the portion of former Section
763 that required a court order of 'partition according to the respective

rights of the partles as ascertained by the court.” An interlocutory

Judgment of partition is appealable. See Section 904.1(i).

405-825

§ 872.730. Partial partition

£72.730. {a) If the court determines that it is impractical or
highly inconvenient in the first instance to make a single interlocutory
judgment of partitiom, the court may first ascertain the rights and
interests of the original concurrent or successive owners and thereupon
make an interlocutory judgment of partition as if such persons were the
gsole parties in interest and the only parties to the action.

(b) Thereafter the court way proceed in like manner as between the
original concurrent or successive owners and the parties claiming under
them or may allow the ilnterests to remain without further partition if

the parties so desire.

Comment, Sectlon 872,730 continues the substance of former Section
760. The interlocutory judgment of partition is appealable. See Sec~
tion 904.1(i}); contrast Emeric v. Alvarado, 64 Cal. 529 (1884).
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405-827 5 872.810

Article 3. Jetermination of ‘lanner of Partition

§ 672.810. Division of the property

872.810. The court shall order that the property be divided among
tine parties in accordance with their rights and interests as determined

in the interlocutory judgment.

Comment., Section 872.810 contlonues the preference of prior law for
partition by division in kind. Cf. former Sections 763, 752 (real
property}, 752a (personal property)}.

It should be noted that the provision formerly found in Section 763
for division where the site of an incorporated town or city is included
within the exterilor boundaries of property has not been continued be-

cause 1t 1is obsolete.

405-828

§ 872.820. Sale of the property

872,820. Notwithstanding Section 872.810, the court shall order
that the property be sold and the proceeds be divided among the parties
in accordance with their rights and Interests as determined in the
interlocutory judgment 1n the followlng situations:

(8) The parties agree to such relief, by their pleadings or other-
wise,

(b) The court determines that, under the clrcumstances, sale and
division of the proceeds would be more equitable than division of the
property. For the purpose of making the determination, the court may

appoint a referee and may take into account his report.
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a 672,820

Comment. Section 872.820 represents an exception to the rule of
partition by division stated in Section 872.510. The court may order a
sale under the terms of this section whether or not requested by the
pleadings.

Subdivision (b} changes the standard for allowing a sale of the
property from "great prejudice' to “more equitable,’ thereby enabling
sale in cases in which it previously was precluded. Cf. former Sections
763, 752 (real property), 752a (personal property). The portion of
former Section 763 requiring sale in the case of a life estate with con-
tingent remwalnder is not continued,

It should be noted that the provision formerly found in Section 763
for sale where the site of an incorporated town or city is included
within the exterior boundaries of the property has not been continued

because it is obsolete.

405-829

§ 872.830, Partial division and sale

872.830. If, in making a determinatioﬁ whether sale would be more
equitable than division of the property, the court finds that sale and
division of proceeds for part of the property would be more equitable
than division of the whole property, the court may order that such part

be sold and the remainder divided.

Comment. Section 872,830 makes explicit the authority of the court
to order a partial division of the property and a sale and division of
proceeds as to the remainder. Provisions of prior law in which such

authority was 1lmplicit include Sections 763 and 770.
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404-378 § 372.840

§ 872.840. Disposition of property subject to express trust

872.840. (a) Where the property or an interest therein is subject
to an express trust, the court may but is not required to order that the
property be sold.

(b) Upon division or sale of such property, the property or proceeds
of sale allotted to the trustee of the express trust shall be held by
him upon the trust therein stated, and no further action by the court
pursuant to Section 873.850 is required.

Comment. Section 872.540 continues the substance of the second
paragraph of former Section 763. It is an exception to the rule of

former Section 763, requiring sale of property subject to a life estate

wich contingent remainder, which is not continued.

405-462

§ 872.850. Conditions of division or sale

872.850. The court shall prescribe conditions of division or sale.

Comment. Section 872.850 is new.
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404-379 § 873.010

CHAPTER 4. REFEREES

Article 1. General Provisions

§ 873.010, Court authority

873.010. {(a) The court shall appoint a referee to divide or sell
the property as ordered by the court.

(b} The court may:

{1} Determine whether a referee's bond is necessary and fix the
amount of the bond.

(2) Instruct the referee.

(3) Bemove the referee.

(4) Fix the reasonable compensation for the services of the referee
and his reasonable expenses.

(5) Provide for the date of commencement of the lien of the referee
allowed by law.

(6) Require the filing of interim or final accounts of the referee,

settle the accounts of the referee, and discharge the referee.

Comment, Section 873.010 sets out some, but not all, of the court's
powers with respect to the referee.

Subdivision (a), providing for court appointment of a single referee,
supersedes provisions of formexr Section 763 that required the consent of
the parties for the appointment of a single referee. On interpretation

of present statutory provisions, see Hughes v, Devlin, 23 Cal. 501

(1863) (upholding power of court to appoint one sale referee)- Ahr v.

Ahr, 153 Cal. App.2d 1, 314 P, 95 (1957) (refusing on appeal to consider
question because no objection to one referee was made at the trial);

compare Parmelee v. Bralnard, 62 Cal. App.2d 182, 144 P.2d 381 (1944)(aiter-

native ground of reversal, on appeal, that one referee was appointed for

sale, without citation of Hughes decision).
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§ 873.010

Subdivision (b)(l) is new. Whether a bond 1s required depends on
the circumstances of the case.

Subdivision (b){2) 1is new; it gives express recognition to the in-
structions procedure. It is a valuable tool for resolving amblguities
and mattexrs not otherwise covered and, if properly used, serves to ex-
pedite the actiom.

Subdivision (b)(3) 1s intended to state the substance of the intro-
ductory portion of former Section 766. It broadens this provision to
apply to the referee for sale as well as for division.

Subdivision (b){(4) states the substance of former Section 768 in
providing for court allowance of fees and expenses of referees. Ct.
Section 874.010 and Comment thereto.

Subdivision (b)(5), providing for the court to fix the date of com-
mencement of the lien, is new. It avoids the possibility of later
settlement and dismissal of the action.

Subdivision (b)(6) is new. It recognizes the need for and practice
of recelving and passing upon the account and final report of the referee,
particularly inm, but not limited to, sales transactlons, and of dis-
charging the referee when he has made a final report and accounting,

Hote, Mr. Cooper advocates for referees "a fee schedule as in pro-
bate subject to extra compensation for extraordinary services."

404~380

§ 873.020, Referees for divislon and sale

873.020. The court in its discretion may appoint a referee for
sale and a referee for division, or may appoint a single referee for

both.

Comment. Section 873.020 1is new. It makes clear the court's dis-
cretion to appoint referees with different functions where property in
an actlon is to be both divided and soid.
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404-656 § 373.030

§ 873.030. Three referees in place of one

873.030. (a) The court may, with the consent of the parties,
appoint three referees to divide or sell the property as ordered by the
court,

(b) The three referees so appointed shall have all the powers and

may perform all the duties required of ome referee.

Comment. Section 873.030, providing for court appointment of three
referees only with the consent of the partles, replaces provisions of

former Section 763 that provided for appointment of three referees.

404-657

§ 873.040. Appointment of person selected by parties

873.040. (a) The court shall appolnt as referee under this title
any person or persons to whose appointment the parties have consented.
(b) In the case of an Incompetent or minor party, the duly appoint-

ed guardian of the party may so consent.

Comment. Section 873.040 continues without substantive change a
portion of former Section 763. It should be noted that the parties may
nominate persons to serve as referee but, absent agreement among the
parties, the choice of a referee is in the discretion of the court,

Note. Mr. Swift queries whether the court must appolnt a person it
would not otherwise approve. The Statutory language, and the policy it

embodies, the staff believes require appointment of the person selected
by the parties.
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404-658 § 873.050

§ 873.050. Persons disqualified as referee

873.050. Hone of the following persons shall be appointed a
referee under this title:

(2) A clerk or deputy clerk of the court.

(b} A partner or employee of the judge.

(c) A relative of the judge or his spouse within the third degree
or a spouse of a relative of the judge within the third degree.

(d) An owner of any interest or estate in the property that is the

subject of the action.

Comment. Section 873,050 continues provisions forwerly found in
Section 763.

404659

§ 873,060, Authority of referee

§73.060. The referee may perform any and all acts necessary to
exercise the authority conferred upon him by the title or by order of

the court.

Comment. Section 873.060 is new. It makes explicit the referee's
general authority to effectuate the partition.
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405-844 § 873.070

§ 873.070. Petition for instructions

873.070. The referee may petition the court for instructions

concerning any of his dutles under this title.

Comment. Section 873.070 is new: it is intended to enable the
referee expeditiously to resolve any administrative problems that may

arise in the execution of his duties.

404-~665

§ 873.080, Disposition in accordance with law

873.080. The division or sale of the property by the referee shall
comply with all laws, regulations, and ordinances governing such trans-
actions including where applicable, but not limited to, the following:

(a) Zoning requirements.

(b) Environmental impact reports.

(c) Subdivision map provisioms.

(d) Land dedication requirements.

(e} Street opening and closing provisions.

Comment. Section 873.080 is new. It makes clear that the actions
of the referee in disposing of the property and of the court in confirming
the referee's actions must conform to any applicable laws.

Note. The listing in subdivisions (a)-(e} is subject to further
staff research into the applicability of the items listed, particularly
items (b)-{(d). HMr. Swift suggests for inclusion among the items to be

researched: "parcel map laws and ordinances, due on sale clauses in
deeds of trust,”
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404-666 § 873.090

§ 873.090. Designation of public and private ways

873.090. (a) In selling or dividing the property, the referee nay,
1f it will be for the advantage of those interested, designate a portion
of the property as a public or private way, road, or street. In conmection
therewith, the referee may also recommend the closure of any or all
other roads on the property and allocation of the portion of the property
occupled by such roads to the parties.

(b) Upon making such a designation and recommendation that is
adequate to accommodate public and private wants, the referee shall
report that fact to the court.

(¢} The court shall not confirm the referee's report for the open-
ing or closing of a public way, road, or street unless ail necegsary ac-
tion has been taken by the appropriate public entities.

(d) Upon confirmation of the referee's report by the court, the
portion of the property designated as a public or private way, road, or
street shall not be allocated to any of the parties or sold but shall be
a private way for the use of the parties interested or an open and
public way, road, or stfeet, and the roads recommended to be clesed
shall be deemed abandoned upon the terms stated in the order of confir-

mation.

Comment. Section 873.090 continues the substance of a portion of
the second sentence of former Section 764. Under Section 873,090,
property set apart as a public way need not be accepted by a local
public entity in order to be open to the public. The provision in
former Section 764 for abandonment of public highways upon confirmation
of the referee'’s report is not continued since such abandonment can be

accomplished only by the public entlty concerned.
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§ 573.090

It should be noted that the provision formerly found in Section 763
for sale where the site of an incorporated town or city is included
within the exterior boundaries of the property has not been continued
because 1t 1s obsolete.

Note., iir. Swift questions whether a local governmental entity

would be 1nclined to accept or abandon a right of way prior to court
approval, order, or other fimality.

405=-796

Article 2. Contracts of Referee

§ 873.110. Services of third persons

873.110. The court may, subject to the limitations of this article:

(a) Authorize or approve contracts of the referee for the sexvices
and expenses of surveyors, engineers, appraisers, attorneys, real estate
brokers, auctloneers, and others.

(b) Allow and direct payment of or reject claims under such con-
tracts.

(c) Provide for the date of commencement of any lien provided by

law or contract for such claims.

Comment. Sectlon 873.110 1s new, It recognizes that the court is
the supervising entity in carrying out the partition. It removes from
the referee, acting alone, the authority to engage the services of third
persons for his assistance. It contemplates that the court will authorize
or approve contracts of the referees for third-party services and expenses,
allow or reject claims thereunder, and in proper cases specify the

priority of any lien therefor.
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§ 873.110

Former Sections 766 and 768 provided only for employment by the
referee of surveyors and necessary assistants and allowance of their
fees and expenses. For particular provisions relating to employment of
third persons, see Sections 873.120-873.140.

Section 373.110 is intended to vest the court with broad discretion
and with corresponding duties. Surveying services may involve substan-
tial sums. Ability to obtain such services may depend upon assurance
of, or security for, payment despite any lacer settlement by the parties
and dismissal of the action.

Sc also, in a particular case, employment of a real estate broker
by the referee may be desirable. Under Section 873.110, such employment
may be authorized or approved and the terms of the contract prescribed

or approved by the court.

404660

§ 873.120. Employment of attorney

873.120. ({(a) The referee may employ an attorney only with the
approval of the court pursuant to Section 873.110.

(b) The application for approval shall be in writing and shall
contain the following informatiom:

(1) The necessity for the employment.

(2) The name of the attorney whom the referee wishes to emwploy.

(3) A statement that the attorney is not attorney for, or associated
with or employed by an attorney for, any party to the proceeding.

{c) Any claim for compensation for the attorney shall detail the

services performed by the attorney.

Comment. Sectlon 573.1320 is new. It is derived from Rule 528 of

the California Rules of Court (employment of an attorney by a recelver).
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404661 § 873.130

§ 873.130. Employment of surveyor

873.130. The referee may, with the approval of the court pursuant
to Section 873.110, employ a surveyor with the necessary assistants to
ald him in making a sale or division of property.

Comment. Section 873.130 continues a portion of former Section 764
with the added requirement for court approval. Court approval 1s required

Since the amounts involved may be substantial and means of payment may

present a problem.,

404-662

§ 873.140. Employment of auctioneer

873.140. The referee may, with the approval of the court pursuant
to Section 873.110, employ an auctioneer, authorized to act as such in
the locality, to conduct a public auction and to secure purchasers by

such method for any tangible property to be sold at public auction.

Comment. Sectlon 873,140 is new. It is derlved from Probate Code
Section 760.5 (sale of tangible personal property of estate).

Note. The Commission had previously suggested that a section such
as this be added. In this connection, it should be noted that the sec~
tlon on court powers authorizes employment of appraisers to assist the
referee 1n procuring valuations of property under partition. Mr. Cooper
states: "I would suggest that he be authorized to employ State Inheri-
tance Tax Referees for this purpose.” Should the choice of appraisers
be limited to inheritance tax referees?
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404-663 § 873.150

§ 873.150. Contract for third-person services may include interest

873.150. A contract for the services of an attorney, surveyor,
auctioneer, or other third person in the action may provide for the
accrual of interest at a rate not in excess of the legal rate for
amounts due under the contract that are not paid within three months

after the time they become due and payable.

Comment. Section 873.150 is new. It is designed to better enable
the referee to obtain competent services where the person rendering the

gservice will not be paid until the conclusion of the actien.

Note. This provision for payment of interest is only a mild attempt
to alleviate the problem of obtailning adequate services. Mr. Cooper
3tates:

I ran into a very serious problem where very extensive title
work had to be done and where a perimeter survey was absolutely
necessary. The litigants would not advance the fees so the title
company would not work on the report and no survey could be obtained.
The judge could not compel the litigants to advance these costs and
nelther the title company nor the surveyor would do their work on
the basis that the court would impress a lien on the property for
the cost thereof. Your committee should work on this problem since
it may often arise.

One solution that comes readily to the staff’s mind is to require that
the plaintiff advance costs as necessary as a condition to malntalning
the action and receiving a credit for them in the final disposition.

This could work a substantial hardship on the plaintiff, however, partic-
ularly in a case where the plaintiff is bringing the action because he

is in desparate need of money.

Mr, Elmore believes that it would be unfalr to require a party to

advance expenses as a conditlon to maintain the action where substantial
amounts are involved. He favors a “lien” solutlon--see Section 874.1720.
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404-664 § 873.160

§ 2873.160. Referee not liable on contracts

273.160. The referee shall not be personally liable on contracts
made, or for expemses incurred, by him except as he shall expressly

assume such liability in writing.

Comment. Section 873.160 is new. The contract itself may provide
a means of payment, e.g., the commission of an auctioneer or a real
estate broker from the proceeds of sale. In other cases, particularly
where the property is divided, the third person will have lien rights.
See Sectlon 874.120.
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404-674 § 673.210

CHAPTER 5. DIVISION OF THE PROPERTY

Article 1. Manner of Division .

§ 873.210. Division by referee

873.210. The referee shall divide the property and allot the
several portions to the parties, quality and quantity relatively con~
sidered, according to their rights and interests as detarmined in the

interlocutory judgment of partition.

Comment. Section 873.210 continues a portion of former Section
764,

404-765

§ 8713.220. Designation of portions

873.220. The referee shall designate the several portions of the

divided property by proper landmarks.

Comment. Section 873,220 continues a portion of former Section

764, For the authority of the referee to employ a surveyor, see Section

873.130,
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404-667 § 373.230

6 873.230. Division inveolving improvements

873.230. So far as is practicable, and to the extent it can be
done without material injury to the rights and interests of the other
partles, the referee shall so divide the property as to allot to a co-
owner any portion that embraces Improvements he has made for his own
benefit. In making such division and allotment, the referee shall

exclude the value of such improvements.

Comment. Section 873.230 continues the substance of the last
sentence of former Section 764, making clear that the provision applies

only to improvements made by a co-owner for his own benefit,

Note, Mr. Swift comments:

Perhaps this should be made more specific; since it seems
contrary to general law concerned with ioprovements by co-tenants,
possible legal severance of title to improvements might be a prob-
lem.

404-668

§ 873.240, Division involving purported conveyance

873.240. Where a co-owner has executed a deed purporting to convey
to a purchaser in fee and in Qeveralty the whole title in a specific
tract by metes and bounds out of the property to be divided, the referee
shall, to the extent it can be done without material injury to the
rights and interests of the other parties, so divide the property as to

allot the specific tract in fee and in severalty to the purchaser, his
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§ 873.240

helrs, or assipgns, or to take such other action as shall make the deed

effeccual as a conveyance of the whole title to the specific tract.

Comment. Section 873.240 continues the substance of the fourth

sentence of former Section 764.

404-669

§ 873.250, Division by known lot or parcel

%473.250. VWhere real property consists of more than one known lot
or parcel, the referee shall, to the extent that it can be done without
material injury to the rights and interests of the parties, divide the
property by known lot or parcel without other internal division.

Comment. Section 873.250 is new. The standard of “known lot or
parcel” is derived from Section 694 (execution). In order to facilitate

division by lots, the partles may join additional property whether by
complaint or by cross-complaint.

404-670

§ 873.260. Owelty

873.260, ({(a) Where division caunnot be made equally among the
parties according to their rights without prejudice to the rights and
interests of some, compensation way be required te be made by one party

to ancther on account of the inequality, and the refieree may sc recommend.
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§ 873.260

{(b) No cowpensation shall be required to be made to others by
elther of the following:

(1} Unknown owners.

{2} Minors, unless it appears that a minor has personal property

sufficient for that purpose and his interest will be promoted thereby.

Comment. Section 873,260 continues the substance of the first
sentence of former Section 792, adding a provision for the referee to

make recommendations as to payment of owelty.

404-671

Article 2. Effect of Division on Particular Interests

§ 873.310. Liens

873,310, Where a lien is on an undivided interest or estate of a
party, the lien shall, upon division of the property, become a charge

only on the share alloted to that party.

Conment. Section 873.310 continues the substance of the first
portion of former Section 769. As under the former section, the lien
that is continued will be subordinate to charges on the property for its
just proportion of the costs of partition. See Section 874.120.

It should be noted that, in case of a sale of the property, liens
of partles are paid in preference to the shares of the former uwners.
See Section 873.820,
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404-672 § 373.320

§ 873.320. Short~term tenancy

873.320. Where a tenancy for years less than 10 is on the whole of

the property, the division of the property shall not affect such tenancy.

Comment. Sectlon 873.320 continues the substance of former Section
167,

Note. The staff and Mr. Elmore believe that a section of this
nature can create serious problems. It seems to imply that the co-
owners may break a lease for longer than 10 years. We believe that
there is a possibility of waiver of partition by execution of a lease.
We plan to give this matter further study.

Mr. Swift agrees with this note.

405-760

§ 873.330. Unknown owners

873.330. Where the court has considered the rights of two or more
unknown parties together, the referee shall zllocate the portion for

such parties to remain undivided.

Comment. Sectlion 273.330 supersedes the portion of former Section
763 that required the court to designate an undivided portion for owners
whose interests remain "unknown, or are not ascertained."” Cf. Section

872.640 (court authority to consider rights of unknown owners together).
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405-761 ¥ 873.410

Article 3. Confirmation of the Division

§ 873.410. Referee's report of division

873.410. The referee shall make a report of his proceedings, which
shall include all of the following:

{(a) A specification of the manner in which he has executed his
trust.

(b} A description of the property divided and the share alloted to
each party with a particular description of each share.

(c) Any compensatory adjustment recommended pursuant to Section
873,260.

{d) Any recommendation as to ways, roads, streets, and easements.

Comment. Sectlon 873.410 continues the substance of the first
sentence of former Section 765 with the added requirement of any rec~-

ommendations as to owelty (Section 873.260) and public and private ways
(Section 873.190).

405-762

§ 873.420. Hotion to confirm report

£73.420. Any party, upon 10 days' written notice to the other
parties who have appeared, may move the court to confirm, change,

modlfy, or set aside the report.

Comment. Section 873.420 continues the substance of the last

sentence of former Section 765,
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§ 873.420

Note. MNr. Cooper recommends that the “referee should be the sole
person to notlce hearings of his reports.” He does not elaborate reasons.
The Commission has previously determined that the referee should not be
able to move the court to confirm his own report of division.

Mr. Swift also asks, "How do parties get notlce of the filing and
the hearing of the report?”

405-763

§ 873.430. Court confirmation

873.430. The court may confirm, change, modify, or set aside the

report and, if necessary, appoint a new referee.

Comment. Section 873.430 contlnues the substance of the first

sentence of former Section 766.

405-845

§ 873.440. Judpment

473,440, Upon confirmation of the referee's report of division of
the property, the court shall enter judgment that such division be ef-

fectual forever.
Comment. Sectlon 8§73.440 continues the substance of the introduc-

tory portion of former Section 766. For the eifect of the judgment, see
Chapter 9 {commencing with Section 874.210).

-45m



405-764 § 573.510

CHAFTER G. SALE OF THE PROPERTY

Article 1. Manner of Sale

& 873.510. Sale by referee

373.510. The referee appointed by the court to make a sale of the
property shall sell the property in the manner and following the proce-

dures provided in this title,

Comment. Section §73.510 is new.
Hote. Mr. Cooper (Exhibit I) recommends that the probate sale
procedures be adopted for both public and private sales. The Commission

has previously rejected this approach of making partition and probate
sale procedures uniform.

405-765

§ 373.520. Court order of public or private sale

$73.520. The éourt shall order that the property be sold at public
auction or private sale, as it determines will be more beneficilazl to the
parties, or the court may order that the property be sold at public
auction or private sale, as the referee determines will be more beneficial

to the parties,
Comment. Section 873.520 continues the substance of a portiom of

the first sentence of former Sectlon 775, wmaking clear that there 1s no

preference for either public or private sale.
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405-766 ¥ 373.530

§ 873.530. Public or private sale of part of property

©73.530. Part of the property may be sold at public auction and
part at private sale if it appears that to do so will be more benefiecial

to the parties.

Comment. Sectlon 873.530 continues the substance of a portion of

the first sentence of former Section 775.

405~767

Article 2. Sales Procedures

§ 873.610, Procedures agreed te by parties

873.610. Notwithstanding any other provision of this title, the
court shall order sale by such methods and upon such terms as are ex-

pressly agreed to in writing by all the parties to the actioen.

Comment. Section 873.610 is new. It permits the parties to agree
to sales procedures that may vary with the procedures preseribed in this
chapter. It should be noted that the court alsoc has authority to prescribe
additional sales procedures. See Section 872.170.

Hote. Mr. Elmore feels that this section (which the Commission

directed be added) is overly broad and lacking in necessary detall,
2.8., parties in default, parties represented by guardians.

47



405=-797 § 873.615

§ 373.615. Court authority in sale

273.615. The court may:

(a) Prescribe any terms and conditions of sale not inconsistent
with the provisions of this article which it deems proper for the
particular property or sale, including adoption of the procedure of
Section 873.740.

(b} Fix a winimum bid, to be effective a reasonable time, not
exceeding six moaths from the date of fixing the bdid.

(c) Permit rejection of all bids upon a first sale.

Comment, Section 873.615 is intended merely to supply some detail
with respect to the powers of the court in a partition sale.

Subdivision (a) ilmplements Section 873.740, which permits the court
to make applicable to the sale the so-called "gross overbidding’ proce-
dure {as modified) and to fix, divide, and limit agents' commissions in
the sale. Thus, in advance of sale, and as part of its terms and con-
ditlons, the court may adopt Section 873.740 and state the mapmner of
handling agents' commissions.

Subdivisions (b) and (c) permit the court to prescribe such terms
as minimum bid and the right of the referee to reject all bids. For
example, if the property is a manufacturing plant which has been shut
down and there are few potential buyers, it may be desirable to impose
one or more of the conditions authorized by these subdivisions. Hinimum
bids, right to reject zll bids, display or natilonal advertising are
tools that are often used in noncourt sales. The use of conditions,
such as minimum bids in partition sales, does not appear to have heen
declded by appellate courts in California. Divided views have been
expressed in other jurisdictions. See Kemp v, Waters, 165 Md. 521, 170
A, 178 (1934); Schmitt v. Weber, 60 Misc. 361, 113 N.Y.S. 449 (1908);
compare Il1l, Stats., Ch. 106, § 60 (Smith-Hurd 1952) which requires a
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§ 873,615

sale at two-thirds of the valuation of the property, with provision for
a new valuation if the property cannot be sold at the original "upset”
figure. To meet the objection that a minimum bid requirement may deprive
& co-owner of his right to have the property disposed of, a six months'
limit is stated in the use of this condition. Likewise, the right to
reject all bids, if that condition 1s used, is available on only the

first 'sale," for similar reason.
Hote. Mr. Cooper states:

This section should require the referee to render to the court
a statement of his intentions as to proceeding in the form of a
report to be noticed to the parties and set by the court. Unless
this is done, the court will not have any basis for directing the
[referee] as to procedure. Such an order would later be superseded
by an interlocutory decree.

405-763

§ 873.620, Sale of property separately, in lots, or as unit

873.620. (a) Unless the interests and rights of the parties will
be materially prejudiced thereby, the court shall order that known lots
or parcels of real property be sold separately.

(b) The court shall order that items of personal property be sold
Separately or in a lot or lots, as it determines will be most beneficial
to the parties, or the court may order that such property be sold sepa-
rately or ip a lot or lots, as the referee determines will be most
beneficial to the parties.

(c) The court may order that any real and personal property be sold

as a unit.
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§ 873.620

Comment. Subdivision (a) of Section 873.620 supersedes the last
portion of former Section 782. The standard of "known lot or parcel" is
derived from Section 694 (execution).

Subdivisions (b) and (c) are new. Under subdivision (c) where
property is sold as a unit, it will be subject to a comblned offer or
‘one bid.” Cf. Prob. Code § 734.5.

405-~769

§ B23.630. Credit sales

873.630. The court may:

(a) Direct a sale on credit for the property or any part thereof.

{b) Prescribe such terms of credit as may be appropriate.

{c) Approve or prescribe the terms of security to be taken upon the
sale, including the manner 1n which title to the security is to be
taken, whether in a single instrument or several instruments, according

to the ilnterests of the parties.

Comment., Section 873.630 states the court's authority over pur-
chase money security in general terms. The subject was covered in
former Sectlons 773 and 776, which appearaed to divide the authority
between the court and referee. The portion of former Section 776 that
referred to “unknown owners, infants, or parties out of the state" is
deleted as obsolete. See Comment to Article 4 (commencing with Section
873.810).

Under Section 873.630, if the court falls to prescribe the terms of
credit, the referee may accept offers with varying terms proposed.

dote, Mr. Swift is concerned about the deletion of the stricture
against credit sales for the Interests of minors and the like, "If the
sale is for credit, how would the beneficial interest compensate minors,

unknowns, contingents, etc.? If named, there would be assignment and
reconveyance problems."

-50-



405-770 § 873.640

§ 873.640. ilanner of notice of sale

873.640. (a) Notice of the sale of real or personal property shall
be given in the manner required for notice of sale of like property upon
execution except that notice need not be glven to the parties.

(b) Where real and personal property are to be sold as a unic,
notice of the sale may be in the manner required for notice of sale of
real property alene.

(c) The court may order such additional notice as it deems proper.

Comment. Subdivision (a) of Section 873.640 continues the require-
ment of former Section 775 that real property be sold at public auction
“upon notice given in the manner required for the sale of real property
on executlon.” Subdivision (a) extends this provision to personal prop-
erty and to both public and private sales. Subdivision (a) deletes the
requirement found in the execution provisions (Section 692) that notice
be given to partles; they have adequate means of keeping informed.

Subdivision (b} is new.

Subdivision {c)} gives the court discretion to require additional
notice. 1In some types of sales, the court may deem it desirable to
order such other types of notice as display or classified advertisement,

Note. Mr. Cooper believes that the court “should require additional

'special notice' in some cases where class interests may be involved.”
He does not indicate what sort of notice he is referring to.
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405-771 § 873.650

§ 873.650. Contents of notice of sale

873.650. (a) The notice of sale shall contain a description of the
property, the time and place of sale, and a statement of the principal
terms of sale including where applicable, but not limited to, the fol-
lowing:

(1) Minimom bid.

{2) Right to reject all bids,

(3) Terms of credit.

(4) Any prior estate, charge, or lien to which the property will be
subject.

(5) Escrow and title insurance expenses.

(6) Agents' commissions,

(7) Procedure as to increased offers at court confirmation.

(b) A notice of private sale shall state a place where bids or
offers will be received and a day on or after which the sale will be
made.

(c) In place of the principal terms of sale, the notice may refer
to an order of the court or to a written statement containing such
information which may be inspected at the place of business of the

referee or his attorney.

Comment. Section 873.650 continues and expands the requirements of
former Sections 775 and 782 that the notice of sale contain the principal
terms of sale.

Subdivision (a) requires a reference to the "time and place of

sale.” In the case of a private sale (subdivision (b)), the place of
sale will normally be the place of business of the referee. Cf. Prob.
Code § 782.

Subdivision (c) 1s new.
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405-772 § 873.660

§ £€73.660. Sale of perishable and other personal property

373.660. {(a) This section applies to the following types of prop-
erty:

(1) Perscnal property that is perishable, that will depreciate in
value 1f not promptly disposed of, or that will incur loss or expense by
being kept.

(2) A stock, bond, voting trust certificate, stock warrant or sub-
scription right, land trust certificate, certificate of beneficial
interest in trust, investment trust certificate, mortgage participation
certificate, or any other security, or a certificate of deposit for any
of the foregoing.

(b) The court may order property described in this section sold
upon such notice and conditions, if any, as the court may prescribe.

(c) Unless otherwise ordered by the court, title to property sold
pursuant to this section passes without court confirmation. The referee
shall be responsible for the actual value of the property until, after

return and proper showing, the court approves the sale.
Comment. Section §73.660 is new; it 1s derived from Probate Code

Sections 770 and 771. The provisions of Section 873.660 apply notwith-
standing the other provislons of this chapter governing sales.
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405-773 § 8§73.679

§ ¥73.670. Conduct of sale at public auction

873.670. (a) A sale at public auction to the highest bidder shall
be held in the county in which the action is pending or such other place
as may be specified by the court.

(b) Unless otherwise ordered by the court, perscnal property shall
be present at the sale.

(c) The sale may be postponed by the referee by public declaration

as provided for sales upon execution.

Comment. Section 873.670, providing procedural detail for sales at
public auction, is new. It generally follows execution procedure. Cf.
Section 694.

405-774

§ 873.680. Conduct of sale at private sale

873.680. (a) A sale at private sale shall not be made before the
day specified in the notice of sale but shall be made within one year
thereafter.

(b} The bids or offers shall be in writing and left at the place
designated in the notice at any time after the first publication or, if
none, the posting of the notice.

{c)} If, at the time appointed for sale, the referee deems it in the
interest of all persons concerned that the sale be postponed, he may

postpone the sale from time to time not exceeding in all three months.
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 373.684

Notice of a postponement shall be given by a public declaration at the

time and place first appointed for the sale.

Comment. Sectlion 873.680 contlnues the substance of the last sen-
tence of former Section 775, which provided for sales at private sale in
the manner required in private sales of real property of estates of
decedents. Section 873.680 incorporates the comparable provisions from
Probate Code Sections 782 and 783.

Jote. The staff intends to give further study to the problem of
the application of subdivision (¢) to private sales.

405=-775

§ 673.690, Persons ineligible to purchase at sale

873.690. (a) The following persons shall not be interested in the
purchase of property sold in the action except in a sale to enforce a
lien imposed 1in his favor under this title:

(1) The referee.

(2) The guardian of a party, unless for the benefit of his ward.

(b) All sales contrary to the provislons of this section are void.

Comment. Section 873.690 supersedes former Sectlon 783. Because
the parties listed in this sectlion may not be 'interested" in a sale,
nelther they nor persons for their behalf may purchase the property.

Subdivision (a)(2) expands the coverage of former Section 783,
which barred the guardian of an infant in the sale of real property, to
bar any guardian in the sale of any property.

It should be noted that Sectlon 873.690 precludes the listed par-~
ties only in partition sales. Sales made to enforce the lien of a
referee or guardian ad litem imposed under this title are sales in which
those personts may be interested.

Note. Mr. Swift comments: "I find this section awkward and vague;

is (b) necessary? If ‘'vold,' what would be rights of ultimate bona fide
purchasers?"”

R~ -



405-776 § §73.710

Article 3. Consummation of Sale

§ 873.710. Referee's report of sale

873.710. (a) Upon making a sale of property, the referee shall
report the sale to the court.

(b} The referee's report shall contain all of the following infor-
mation:

(1) A description of the property sold teo each purchaser.

(2) The name of the purchaser.

(3) The sale price.

(4) The terms and conditions of the sale and the security, 1f any,
taken.

(5) Any amounts payable to lienholders.

(6) A statement as to contractual or other arrangements or condi-
tions as to agents' commissions.

(7) Any determination and recommendation as to ways, roads, streets,
and easements,

(8) Other material facts relevant to the sale and the confirmation

proceeding.
Comment. Section 873.710 continues the substance of the first

sentence of former Section 784 with the added requirements of paragraphs
(5)}=(3) of subdivision (b).
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405-777 § 873.720

§ 873,720, Motion to confirm report

373.720. (a) A purchaser, the referee, or any party may move the
court to confirm or set aside the =sale.

{(b) The moving party shall give 10 days' notice of motion to the
other parties who have appeared and to the purchaser 1f he is not the

moving party.

Comment. Sectlon §73.720 continues the substance of the third

sentence of former Sectlon 784.

Note, The Commission has previously determined that the referee
should not be permitted to move for court confirmation of his own report
of division., Should the referee be permitted to seek confirmation of
his own report of sale? Mr. Elmore advises that the referee'’s standing
is the result of a S5tate Bar bill of some years ago.

In this connection, Mr. Cooper recommends that the “referee should
be the sole person to notice hearings of his reports.”’ He does not
elaborate reasons,

405~778

§ 873.730. Confirmation hearing

873.730. (a) At the hearing, the court shall examine the report
and witnesses in relation to the report.

(b) The court may vacate the sale and direct a new sale to be made
if it determines any of the following:

(1) The proceedings were unfair.

{2} The sale price is disproportionate to the value of the property.

{3) It appears that a new sale will yield a sum that exceeds the

sale price by at least 10 percent on the first ten thousand dollars
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($10,000) and five percent on the amount in excess of ten thousand
dollars ($10,000), determined after a reasonable allowance for the
expenses of a new sale.

(c) If, at the hearing, a written offer is made to the court by a
responsible bidder that exceeds the sale price named in the report by at
least 10 percent on the first ten thousand dollars {$10,000) and five
percent on the awount in excess of ten thousand dollars {$10,000), the
court in its discretion may do elther of the following:

(1) Vacate the sale and direct a new sale to be made.

(2) Vacate the sale, accept the offer, and confirm the sale to the
offeror.

(d) Where the court orders a new sale, notice of sale shall be

glven as provided in this chapter.

Comment, Section 873.730 supersedes the fourth and fifth sentences
of former Section 784,

Unlike the former section, subdivision (b) makes the grounds for
vacating a sale independently sufficient. The increased offer criterion
of subdivision (b)(3) and subdivision (c) 1is changed from a straight 10-
percent increase to a 10-5 formula derived from Probate Code Section
785,

Note, ir. Cooper indicates that, if probate sales precedures are
adopted, there may be a need to provide that the original notice of sale
remaln in force in case of a resale so that the second sale could be
made pursuant to the original notice, The staff does not see this point
since the date and perhaps other terms of the sale will have changed and
since republication will be necessary 1f an adequate sale is to be made.
In any case, this problem apparently will arise only if the Commission
incorporates probate procedures.
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405-780 § 873.740

§ 873.740. Determination of amount of in~court offer without regard
to agents' commissions

8§73.740. {(a) This section applies when, in advance of sale, the
court shall have so ordered, or the parties shall have Bo agreed.

{b) In a sale governed by this section, the amount of an increased
offer in court shall be determined without regard to agents' commissions,
1f any, and the commissions payable on account of the sale shall be
fixed by the court, and shall be divided or limited, as provided in any
such instance, for private sales of real property in decedents' estates,
except that, 1f an original offer or an increased offer is made to the
court by a co-owner or lienholder not represented by an agent, the
amount of an increased offer in court made by one whe is not such co-
owner or lienholder shall be determined with regard to agents' commissions,

if any, payable on account of the sale.

Comment. Section 873.740 1s new. It provides a flexible procedure
whereby the court may order, or the parties in advance of the sale may
agree, that the procedure in private sales of real property in decedents'’
estates shall apply to the sale, with one modification. That modifica-
tion, stated in the last clause of subdivision (b), makes inapplicable
the ''gross overbidding” rule when the original or an increased offer to
the court is a "direct" offer of a co-owner or lienholder.

The rule takes cognizance of two important factors: first, the
legitimate interests of co-owners and lienholders in preserving their
property or contract rights by bidding in the property at what essentially
is a forced sale and in not being forced to take proceeds or a share of
proceeds lesser in amount than they are willing to pay; second, certain
types of property to be sold at partition sale and certain indicated
situations lend themselves to adoption of the probate sale method,

modified as above.
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This approach better serves the ends of justice than a fixed adop-
tlon of the probate sale procedure. The latter, even with limitations
on commissions, can result in less "net" than a direct offer or increased
offer.

Though there is no reported Califormia case, it is belleved that
presently the court, sitting as a court of equity, has authority to
accept increased offers on a '"net overbld" basis (see, generally, Estate
of Cole, 124 Cal. App.2d 615, 269 P.2d 739 (1954)) and to fix and, where
necessary, limit and divide agents' commissions.

Statutory provisions, however, are deslrable sc that, when the
procedure is avalled of under subdivision (a), there will be established
rules as to agents' commissions ordered in advance of sale. For various
statutory provisions as to agents' commissions in private sales of real
property in probate, see Sections 760, 761, 761.5, and 785 of the Probate
Code.

404-115

§ 873.750. Court order for collection of proceeds and transfer of

property

873.750. (a) Upon confirmation of a sale, the court shall order
the referee to execute a conveyance or other instrument of transfer, to
collect the proceeds, take securlty, and perform other acts required to
consunmmate the sale.

{b} The order may direct the referee concerning the distribution,

deposit, or securing of sale deposits and sale proceeds.

Comment. Section 873.750 continues the substance of the first two
sentences of former Sectlons 785 and 773. Sectlon 873.750 states the
court's authority in broader terms than the former sectlons, which re~

ferred only to ‘'proceeds of sale." These are to be distributed to the
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person entitled when the court directs or are to be pald into court or
deposited therein. However, substantial sums may be held by the referee
or others pending a sale. These funds, as well as technical "proceeds

]

of sale,"” should be subject to the court's order. For provisions con-

cerning the disposition of the proceeds of sale, see Article 4 (com-
mencing with Section 873.510}).

404-116

§ 873.760. Refusal of purchaser to deliver proceeds

873.760. If the purchaser, after the confirmation of the sale,
refuses to pay the amount of his bid, the referee way do either of the
following:

(a) The referee may agaln sell the property at any time to the
highest bidder. If amny loss is occasioned thereby, the referee may
recover the amount ¢f such loss and costs and expenses incurred, in-
cluding a reasonable attorney's fee, from the bidder so refusing.

{b) The referee may, without making a resale, maintain an action
against the purchaser for the amount of his bid and, if he recovers

judgment, shall be awarded a reasonable attorney's fee,
Comment. Section 873.760 continues the substance of the last

sentence of former Section 785 with the addition of express provisions

for recovery of a reasonable attorney's fee.

-61-



404-117 § 873.770

§ 873.770. Taking setoff from party purchaser

$73.770. Where the purchaser is a party entitled to a share of the
property or a lienholder entitled to have his lien pald out of the
proceeds of sale, the referee may:

{a) Take his receipt for so much of the proceeds of sale as belongs
to him,

(b) Take his security, or other arrangement satisfactory to the
referee, for payment of amounts which are or may become due from him on
account of the expenses of sale, general costs of the action, and costs
of the reference.

Comment. Section 873.770 continues the substance of former Section
786 with the additlon of subdivision (b}, which provides for assurances

of payment of a share of the costs which may not be determined at the

time of sale.

405-464

§ 873.780. Court authority at closing

873.780. The court may make orders relating to the closing of a
sale after confirmation, including escrow and closing provisions and ad-

justments based on objections to title or after-discovered defects.
Comment. Section 873.780 is new. It recognizes that modern trans-

actions often involve, at closing, minor deviations or adjustments. The

court is expressly authorized to pass upon them.
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404-120 § 873.790

§ 873.790. Conveyance of the propetty

3473.790. (a) Upon fulfillment of the terms of sale, the referee
shall execute a conveyance or other instrument of transfer to the pur-
chaser.

{b) The conveyance or transfer of real property and the order au-
thorizing such conveyance or transfer shall be recorded in each county

in which the property is located.

Comment. Subdivision (a) of Section 873,790 is new. Subdlvision
(b) continues the substance of the first portion of former Sectlon 787.

404-121

Article 4. Disposition of Proceeds of Sale

Comment. This article, and to a limited extent the preceding ar-
ticle, relating to collection and distribution of the proceeds of sale,
omit many of the detailed provisions formerly found in the partition
statute. These provisions were enacted over 100 years ago. Hany of
them are obsolete, cutmoded, or simply inappropriate under modern con-
ditions. Others are unnecessary or thelr function is served by other
statutes of more general application in the Code of Clvil Procedure.

Listed below are the omitted provieions.

§ 771(3) (amount due on lien verified by affidavit)

§ 773 (proceeds paid into court if no direction given)

§ 774 (continuance for determination of claims to proceeds)
§ 777 (security taken in name of county clerk)

§ 788 {proceeds invested in Unlted States or state bonds)

§ 789 {security taken in name of county clerk)}

§ 790 (agreement of parties to portions, and receipt)

& 791 {duties of county clerk making investments)

§ 793 (share of infant pald to guardian)

§ 794 {share of insane person pald tc guardian)
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404-122 § 873.810

§ 573,810. Court order of disbursement

873.810, The court shall order the proceeds of sale and any secur-
ity therefor to be patd, tramsferred, deposited 1n court, placed in
trust, or invested in United States government cbligations or interest-
bearing accounts Insured by an agency of the federal government, to or
for the benefit of the persons in interest entitled thereto, as may be

appropriate or as specifically provided in this article.

Comment. Section 873.810 supersedes former Section 773. The por-
tion of former Section 773 providing for deposit of proceeds in court
if no other direction is given is not continued. Under Section 873,810,
the court must affirmatively specify the disposition of the proceeds,

including proceeds for the shares of unknown owners. Cf. former Section
780.

404-123

§ 873.820. Application of proceeds of sale

873.820. The proceeds of sale for any property sold shall be
applied in the following order:

{(a) To pay the expenses of sale.

(b) To pay the other costs of partition in whole or in part or to
gecure any cost of partition later allowed.

{c) To pay any liens on the property in their order of pricrity
except liens which under the terms of sale are to remain on the prop-

erty.
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(d) The residue among the parties in proportion to their shares as

determined by the court,

Comment. Section 873.820 continues the substance of former Section
771 and extends it tc the sale of unencumbered as well as encumbered
property. The preference for payment of the expenses of sale in sub-
division {a) is new. For the costs of partition (subdivision (b)), see
Chapter 8 {(commencing with Section 874.010).

Hote, Subdivision (c) does not refer to liens of "parties.”

Whether it should be so limited may depend upon the Commission action
with respect to mandatory joinder of lienhclders.

404~396

§ 573.830, Exhaustion of other security of lienholder

873.830. Notwithstanding Section 873.820, when a lienholder has
other security for the payment of the amount of his lfen, the court may,
in its discretion, order such security to be exhausted before a distribu~
tion of the proceeds of sale to the lienholder, or may order a just
deduction to be made from the amount of the lien on the property, on

account of the security.

Comment. Section 873.830 continues the substance of former Section
772,
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404~-338 § 373.840

§ 573.840. Set-off in lieu of payment of estate for life or years

973.846. UWhere a part only of the property is sold, a tenant for
life or years in an undivided share of the whole property may have his
estate set off in any part of the property not sold by way of complete

or partial satisfaction of his share of the proceeds.

Comment. Section 873.840 continues the substance of former Section
770,

404-339

§ 873.850. Treatment of successive estates

873.850. (a) The court shall ascertain the proportion of the pro-
ceeds of sale that will be a just and reasconable sum for the satisfac-
tion of the estate of a tenant for life or years and shall order such
amount distributed to him or held for his benefit.

(b) The court shall ascertain the proportional value of any vested
or contingent future right or estate in the property and shall direct
such proportion of the proceeds of sale to be distributed, secured, or
held in such & manner as to protect the rights and interests of the
partiles.

(c) Notwithstanding any other provision of thils section, in the
case of an estate for life with remainder over, the court may direct
that the entire proceeds of sale of such interests be placed In trust as

provided in this sectlon upon a showing that the establishment of such a
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trust is economically feasible and will serve the best interests of the
parties. The court shall appoint a trustee, upon security satisfactory
to the court, who shall invest and reinvest the proceeds, pay the income
of the investments to the life tenant, and upon termination of the life
estate, deliver or pay to the remainderman as determined by the court
the corpus of the trust estate. The court shall retain jurisdiction
over the settlement of the accounts of the trustee and in all matters
necessary for the proper administration of the trust and the final

distribution of the trust fund.

Comment. Subdivision (a) of Section 873.850 supersedes former
Sections 778-780. Particular aspects of the former sectlons are pre-
served in other provisions. See Sections 872.520 (protection of inter-
ests of unknown owners), 872.640 (interests of unknown owners considered
together), 873.820 (proportionate allocation after costs and expenses).
The provision in former Section 778 for presale estimate of the value of
a tenancy for life or years is not continued.

Subdivision (b) continues the substance of the first portion of
former Section 781 and the last portion of former Section 766(2).

Subdivision (c)} supersedes the last portion of former Section 781.
It makes clear that imposition of a trust under its terms is not mandatory
in all cases but is discretionary with the court, and then ounly 1f the
establishment of a trust 1s both practical and desirable. Contrast
Eastate of Glacomelos, 192 Cal. App.2d 244, 13 Cal. Hptr. 245 (1961) (im~

position of trust mandatory).

Note. With respect to subdivision (a), Mr. Elmore states:

Certain out of state cases hold that a statute permitting the
court to make a proportional valuation and order direct payment to
the life tenant of the proportional value of his estate cannot
constitutionally be applied to property held only in successive
estates acquired before the effective date of the statute. See,
e.g., Whilhite v. Rathburn, 332 Mo. 1208, 61 S5.W.2d 702 {1933).
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The staff will conduct further research on this point.

With respect to subdivision {¢), the Commission developed a scheme
for disposition of the proceeds tinat belong to life tenant and remainder-
man that is comparable to this subdivision. For eminent domain, the
proceeds may be distributed to the partles outright or placed in trust,
as in partition. In addition, the proceeds may be 1invested in comparable
property to be held subject to the life tenancy or other equitable
arrangements may be made. Unllke eminent domain, however, there may be
tax problems with reinvestment after partition sale.
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405-983 § 873.910

CHAPTER 7. PARTITION BY AFPRAISAL

§ 873.910. Agreement of co-owners to partition by appraisal

373.910. When the undivided interests of all co-owners are undis-
puted or have been adjudicated, and all such interests are owned in
absolute ownership, the co-owners may agree upon a partition by appralsal

pursuant to this chapter.

Comment. Section 873,910 and other sections in thils chapter are
new., The purpose of this chapter is to provide an alternative method of
partition for co-owners who are willing to agree to the method and whose
interests permit them to avail themselves of this method. A statutory
procedure based upon appraisal by a referee, with court supervision,
will serve the Interests of co-owners who find themselves in disagreement,
in some situatlons. An acquisition method does not appear to involve
the same tax consequences as a partitlon sale., See 3 J. Rabkin & M.
Johnson, Federal Income, Gift and Estate Taxatiom, § 43.01.

Though the same result can be accomplished by an agreement to
arbitrate, the authoricy of the court under this chapter is much broader
than in case of arbitration. WMoresover, arbitratlon does not establish

or clear title.

405-984

§ 873.920. Contents of agreement

873.920. The agreement shall be in writing filed with the clerk
and shall include:

(a) A description of the property;

(b) The names of the parties who have requested the partition and
thelir respective interests;
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{c) The names of the parties who have not requested the partition
but who are willing to acquire the interests described in subdivision
(b) above, and the undivided interests of the acquiring parties;

{d) Whether one or three referees shall be appointed, and the name
or names of a person or persouns to whose appolntment the Interested
parties consent;

{e) The date or dates as of which the interests to be acquired
shall be appraised;

{f) Other terms mutually agreed upon which may include, but not by
limitation, provisions as to abandonment cf the acticn if the appraised
value of the interests to be acquired exceeds a stated amount; required
deposits on account of purchase price; terms of any credit; title and
objections to title:; and payment of the expenses of the proceedure

authorized by this chapter and of costs of the actlon.

Comment. Section 873.920 is new. It establishes the framework for
the agreement of the parties without, however, providing a fixed form of

agreement.

405-985

§ 873,930, Court approval of agreement

373.330, 1If the court determines that the agreement complies with
Section 873.920, that the terms and conditions are equitable, and that
there are no objections to the proposed procedure, it shall approve the

agreement and stay any pending division or sale of the property.
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Comment. Section 873.930 is new. The court, as a court of equicy,
may exerclse a sound diescretion in approving or refusing to approve a

particular agreement.

405-986

§ 873.940. Referee

873.940. The court shall appoint one referee or, upon request of
the partles, three referees to appralse the property and the interests
involved. The referee ghall report his findings and valuations to the
court by report in writing filed with the clerk. Any party to the
agreement or the referee, upon 10 days' notice to the other parties to
the agreement and to the referee, if he 1s not the moving party, may

move the court to confilrm, modify, or set aside the report,

Comment. Section 873.940 1s new. It follows other partition
procedures in respect of the referee's report and the authority of the

court to act upon the report.

405-9487

§ 873.950. Court confirmation of referee's report

873.950. The court shall examine the report and witnesses in
regard to the same, If the court finds that the proceedings have been

regularly conducted, that transfer of title to the interests of the
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parties requesting partition may regularly be made, and that no facts
appear which would make such transfer inequitable, it shall confirm the
report and order the interests being acquired transferred to the acquiring
parties in proportion to thelir respective ilnterests, or in such other
proportion as is set out in the agreement, upon payment of the amounts
fixed as the purchase price and any other amounts required by the agree~
ment, the giving of any required security, and payment by the interested
parties of the expenses of the procedure authorized by this chapter and

of the general costs of the actlon or an appropriate share thereof.

Comment. Section 873.950 is new. It may be argued that the words
"that no facts appear which would make such transfer inequitable" vest
toc great discretion in the court. On balance, it seems preferable to
vest the court with equitable powers to refuse to permit consummation of
the transaction where it would be inequitable. The parties contract in
the light of such power of the court. Presumably, the power would

seldom be exercised.

405-988

§ 873.960, Effect of agreement

873.960. The agreement shall bind the respective helrs, executors,
administrators, successors, and assigns of the parties and, in tie event
of default, may be specifically enforced by further proceedings in the
action, or the aggrieved parties may pursue any other remedy, at law or

in equity, which they may have.
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Comment. Sectlon 873.960 is new. The agreement, subject to the
provisions of this chapter, is a binding agreement. Ewven though the

subject 1s personal property, the agreement should be specifically

enforceable if the ilnnocent party chooses thils remedy.

405-989

§ 873.970. Relation of apreement to other remedies

873.970. The provisions of this chapter are cumulative and 1f, for
default or other cause, Interests are not transferred and acquired
pursuant to this chapter, the parties may pursue their other rights of

partition, subject to Section 873.960.

Comment. Section 873.970 is new. If the proceeding aborts or is
not carrled out, the parties should not be prejudiced as to their normal
rights of partition except as an innocent party may elect to proceed

under the agreement pursuant to Seection 873.960.
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404-348 5 674.010

CHAPTER 3. COSTS OF PARTITION

Article 1. Allowance and Apportionment of

Costs of Partition

§ 5374.010. Costs incurred for common benefit

874,010, The costs of partition shall include all disbursements or
expenses found by the court to have been incurred or pald for the common
benefit, including but not limited to the following:

{a) Reasonable attorney's fees.

(b) The fee and expenses of the referee.

(¢) The compensation provided by contract for services of a sur-
veyor and other third persons employed by the referee in the action.

(d) The reasonable costs of a title report procured pursuant to
Section 872.220 with interest thereon from the time of payment or, 1if
payed before commencement of the action, from the time of commencement
of the action.

(e) Reasonable expenses, exclusive of counsel fees, necessarily
incurred by a party for the common benefit in prosecuting or defending
other actions or proceedings for the protection, confirmation, or per-
fection of title, setting the boundaries, or making a survey of the
property, with interest thereon from the time of making the expendi-

tures.

Comment. Section 874.010 is a statement of the 'common benefit"
rule applicable iIn partition actions. The listing in this section is

iliustrative only, and the costs of partition include other expenses or

i 7



§ 874.010

disbursements, of a like or different kind, found by the court to have
been incurred or paid for the common benefit.

Subdivision (a} continues the substance of a portion of former Sec-
tion 796.

Subdivision {(b) continues a portion of former Section 768. The
reference in the former section to the fee allowed by the court "in its
discretion" 1s not continued since the fee must be a ‘reasonable sum"
pursuant to Section 1023,

Subdivision {c) continues a portion of former Section 763.

Subdivision (d) continves the substance of a portion of former Sec-
tion 799.

Subdivision (e) continues the substance of a portion of former Sec~
tlon 798. The requirement of the former section that the expenses be
pleaded is elimlnated; the expenses are presented and allowed just as
other costs in the action.

Hote. lr. Cooper believes that the fees of the referee should be

gset out "to avoid uncertainty. Some judges allow the referee a statutory
fee on the value of the property based on the probate fee sections.”

404-361

§ 874.020. Interest on disbursements

874,020, Where disbursements have been made by a party under the
direction of the court, lnterest shall he allowed thereon from the time

of making such disbursements.

Comment. Section 874.020 continues the substance of former Section
801,



404-362 5 374.030

5 874.030. Court apportlonment of costs

374.030, Except as otherwise provided in this article, the court
shall apportion the costs of partition among the parties in proportion

to their interests or make such other apportionment as may be equitable.

Comment., Section 874,030 supersedes the first portion of former
Section 796. It applies the principle stated in the former section to
cases where the property is sold as well as to those where it is divided.
The general rule stated in Section 874,030 1s qualified by Section
874,040,

Although normally the costs of partition are apportioned in pro-
portion to the interests of the parties, there may be cases in which
some other arrangement will be equitable. Where litigation for the
commor beneflt arises among only some of the parties, or where the in~
terests of the parties in all items, lots, or parcels of property are
not identical, the court may segregate the costs of partition to the
extent practicable and apportion a part among particular parties only.

Cf. former Section 796 (last sentence).

404~364

§ 874.040, Apportionment involving future interests

874.040, (a) The court may order that the share of the costs
apportioned to a future interest in divided ownership be paid by other
parties to the proceeding or by the persons who are then the presumptive
owners of the future interest.

(b) Where the court orders payment pursuant to this section, such
payment is subject to a right of reimbursement, with interest, secured

by a charge upon the future interest,

Comment. Section 374.040 is new.
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404-365 § 874.110

Article 2. Pavment of Costs of Partition

§ 874.110, Payment by parties

874.110, (a) The costs of partition as apportioned by the court
may be ordered paid in whole or part prior to judgment.
(b} Any costs that remain unpald shall be included and specified in

the judgment,

Comment. Section 874.110 supersedes portions of former Section
796. While subdivision (a) requires payment by the parties, it should
be noted that, ir the case of sale of the property, the proceeds are to
be applied first to discharge the costs of partition before dishursement
to the parties. Section 873.820.

Subdivision (b) requires the judgment to list only amounts remain-
ing unpaid rather than all amounts apportioned to the parties under the

fermer provision. See alsc former Section 798.

404-366

§ 874.120. HNonpayvwent lien

874.120. {a) The costs shall be a lien on the share of the party
specified.
(b) The lien provided by this section shall be prior to any other

lien on the share.

Comment. Subdivision (a) of Section 874.120 continues a portion of
former Sections 796 and 798. Subdivision (b) is derived from former
Section 769.



404-367 § 874.130

§ 874.130. Enforcement of lien

874.130. Upon application of a person entitled to a lien imposed
under this article and upon a showing of good cause, the court may order
a sale of the property before or after judgment for the bemefit of all

lien claimants without priority among themselves.

Comment., Section 874.130 is new, The remedies provided im this

section and in Section 874.140 are cumulative.

404=-368

§ 874,140, Execution to enforce judgment

874.140. A judgment for unpaid costs of partition may be enforced
by the person entitled to the costs by execution against the share of
the party specified in the judgment or against other property of the

party.
Comment. Section 874.140 continues the substance of a portion of

former Section 796. The remedies provided in this section and in Sec-
tion 874.130 are cumulative.
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404-370 § 874.210

CHAPTER 2. JUDGMENT

§ 874.210. Persons bound by judgment

474.210. The judgment is binding and conclusive on all of the
following:

(a) All persons known and unknown who were joined as parties in the
action and who have or claim any interest in the property, whether
present or future, vested or contingent, legal or beneficial, several or
undivided.

(b) All persons not in being at the time judgment is entered who
have any interest In the property, or any part thereof, as entitled to
the reversion, remainder, or the inheritance of such property, or any
part thereof, after the determination of a particular estate therein and
who by any contingency may be entitled to a beneficial interest in the
property provided the judge shall make appropriate provision for the
protection of such interests.

(c) All persons who were not joined as parties in the action and
who have or claim any unrecorded interest in the property at the time
the 1is pendens was filed.

{d) All persons claiming under any of the foregoing personms.

Comment. Section 874.210 supersedes portions of former Sections
766 and 787.

Subdivision (a) makes clear that all parties to the action are
bound by the judgment, including the heirs of a decedent jolned pursuant
to Section 872.530 and unknown persons joined putrsuant to Section 572.550,
Subdivision (a) supersedes former Section 766(1), (3) and the first

portion of forwer Section 787.
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§ 074.210
Subdivision (b) continues the substance of former Section 766(2).
Subdivision (c) supersedes the last portion of former Section 787.

Subdivision {d) supersedes foruwer Section 766(4) and the middle portion
of former Section 787.

404~371

§ 874.220. Persons not bound by judgment

874.220. The judgment does not affect the interest of any person
who is not Jolned as a party in the action and who had a recorded
interest in the property or part thereof at the time the lis pendens was

filed,

Comment. Section 874.220 supersedes the last portion of former
Section 753.1, relating to the effect of the judgment on persons 'not
made parties defendant." Section 874.220 expands this portion to state
the rule applicable to all interests of record not made parties to the
action.

Hote. Mr., Cooper states this section "is bad. The court should
compel joinder of all necessary parties and make an in rem judgment.

The title companies could not insure under the present proposed sec-
tion."”

Mr. Swift concurs.
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404=-372 § 874.230

§ 874.230. iolder of lien known to plaintiff

874.230. DNotwithstanding Section 874.220, where a person having or
claiming an unrecorded lien upon the property or part thereof 1s not
Joined as a party in the action but is actually known to the plaintiff
at any time befeore entry of the interlocutory judgment of parcition, the
judgment shall not affect the interest of such person in the portion of

the property or proceeds of sale thereof allocated to the plaintiff.

Comment. Section 874.230 is new. It is intended to lmplement the
requirement of Section 872.510, making mandatory on the plaintiff the
joinder of all persons "actually known” to the plaintiff having or
claiming a conveyance of or lien upon the property or part thereof.

Section 874.230 is an exceptlon to the rule stated In Section
§74.210(c} that the judgment binds all persons having unrecorded in-
terests 1n the property. It should be noted that Section 874.230 makes
the judgment not conclusive only with respect to the share of the
plaintiff, The portions of the property allocated to other parties in
case of a division, or the entire property in case of a sale toc a bona
fide purchaser, are free of the unrecorded interests,

Hote. Mr. Cooper makes the same comment with respect to this sec-
tion as he did to the previous section,

Mr. Swift concurs.

404-373

§ 874.240. Lffect of death or iuncompetency of party before judgment

874.240, (a) If during the pendency of the action any party dies
or becomes incoﬁpetent, the actlon shall not for that cause be delayed
or suspended, but the attorney who has appeared for the party may con-

tinue to represent hils interest, or the court may appoint an attorney to

-



§ 874.240

represent his interest, until hils heirs, legal representatives, or
successors 1n interest have appeared in the action.

(b) Wo judgment is invalidated by reason of the death or incom-
petency of any party before entry of judgwent. The judgment is as
conclusive against the heirs, legal representatives, or asslgns of a
decedent as if it had been entered before his death.

(c) An attorney appointed pursuant to this section shall be allowed
by the court a reasonable compensation for his services. Such compensa—
tion may be taxed ag costs against the share or interest represented by
such attorney and may be adjudged a lien thereon in the discretion of

the court.

Comment. Section 874.240 continues the last paragraph of former
Section 763 and the fifth paragraph of former Section 766, extending
some of its provisions to incompetents as well as decedents.

Note. The staif believes this section may be unnecessary in view

of general provisions relating to this subject. This is a matter to
which the staff is giving further study.

ilr. Swift notes that the reference to “heirs' in subdivision {(a) is
too vauge; there is no indication of how many or how determined.

404-374

§ 874,250, Effect of conveyance before judgment

874.250, 1If, during the pendency of the action and before entry of
judgment, any co-owner conveys or transfers to another person his in-
terest or any part thereof, the transfer or conveyance shall be deemed

to have passed to the grantee the property or proceeds of sale of the
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§ 874.250

property allocated to the grantor or such proportion thereof as the
interest in the property so conveyed or transferred bears to the whole

interest of the co-owner.

Comment., Sectlon 874.250 supersedes the last paragraph of former
Section 766. The principle stated in the former section is expanded to
apply to the interest of any co-owner, not simply cotenants; to any
property rather than simply to land; and to sale as well as division of
the property.

Note. Mr. Cooper belleves this section should be restated. “The

transferred interest vests in the transferee subject to the effect of
the pending action."

Mr. Swift agrees, suggesting: "said interest as transferred or con-
veyed is subject to the pending action.”

405-950

OPERATIVE DATE

Except as otherwlse provided by rules adopted by the Judicial
Council effective on or after the operative date of this act, this act
shall not apply to any partition proceeding commenced prior to its
operative date, and such proceedings shall continue to be poverned in
all respects by the provisions of Chapter 4 (commencing with Section
752) of Title 10 of Part 2 of the Code of Civil Procedure in effect
immediately prior to the operative date of this act.

Note. Mr. Elmore feels that certain sections should be made

applicable to pending proceedings and others not. He plans to review
this matter and submit a recommendation.
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Civil Code § 1354 (amended)

1354. (a) Except as provided in Seetion-752b-of-the-Code-of-Civii

Proecedure this section , the common areas shall remain undivided, and there

shall be no judicial partition thersof. Nothing herein shall be deemed to
prevent partition of & cotenancy in a condominium.

(b) The owner of a condominium in a condominium project may maintain

8 partition action as to the entire project as if the owners of all of the

condominiums in the project were tenants in common in the entire project

in the same proportion as their interests in the common areas. The court

shall order partition under this subdivision only by sale of the entire

condominium project and only upon 2 showing of one of the following:

(1) More than three years before the filing of the action, the project

wae damaged or destroyed so that a material part was rendered unfit for its

prior use, and the project has not been rebuilt or repaired substantially

to its state prior to the damage or destruction.

(2) Three-fourths or more of the project is destroyed or substantially

damaged and condominium owners holding in aggregate more than a 50-percent

interest in the common areas oppose repair or restoration of the project.

(3) The project has been in existence more than 50 years, is obsolete

and uneconomic, and condominium owners holding in aggregate more than a

50-percent interest in the common areas oppose repsir or restoration of the

project.
(4) The conditions for such a sale, set forth in restrictions entered

intc with respect to the project pursuant to Section 1355, have been met.

Comment. Section 1354 1s amended to incorporate the substance of former

Code of Civil Procedure Section 752b, which is repealed.



Civil Code § 1355 (technical amendment)

1355. The owner of a project shall, prior to the conveyance of any
condominium therein, record a declaration of restrictions relating to such
project, which restrictions shall be enforéeable equitable servitudes
where reasonable, and shall imure to and bind all owners of condominiums in
the project. Such servitudes, unless otherwise provided, may be enforced
by any owner of a condominium in the project, and may provide, among other
things:

{a) For the management of the project by one or more of the following

management bodies: the condominium owners, a board of governors elected by
the owners, or & mapnagement agent elected by the owners or the board

or named in the declarations; for voting majorities, quorums,
noticee, meeting dates, and other rules governing such body or bodies; and

for recordation from time to time, as provided for in the declaration,of
certificates of identity of the persons then composing such management body
or bodies, which certificates shall be conclusive evidence thereof in favor
of any person relying thereon in good faith.

(b} As to any such management body:

(1) For the povers thereof, including power to enforce the provisions
of the declaration of restrictions;

(2) For maintemance by it of fire, casualty, liability, workmen's
compensation and other insurance insuring condominium owners, and for bonding
of the members of any mansgement body;

(3} For provielon by it of and payment by it for meintemance, utility,
gardening and other services benefiting the common areas; for employment of
rerscnnel necessary for operation of the building, and legal and accounting

services;
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{4) For purchase by it of materials, supplies and the like and for
maintenance and repair of ﬁhe common areas;

(5) For payment by it of taxes and special assessments which would
be a lien upon the entire project or common areas, and for discharge by it
of any lien or encumbrance levied against the entire project or common areas;

(6) For payment by it for reconstruction of any portion or portions of
the project damaged or destroyed;

(7) For delegation by it of its powers;

(8) For entry by it or its agents into any unit when necessary in
connection with maintenance or construction for which such body is respon-
slble;

(9) For an irrevocable power of attorney to the management body to
gell the entire project for the benefit of all of the owners thereof when
partition of the project may be had under Section F52b-ef-the-Cede-of-Civid
Preesdure 1354 , which said power shall: (1) be binding upon all of the
owners, vhether they assume the obligations of the restrictions or not; {ii)
if so provided in the declaration, be exercisable by less than all (but not
less than a majority) of the management body; (iii) be exercisable only after
recordation of a certificate by those who have power to exerciee it that said
power is properly exercisable hereunder, which certificate shall be conclu-
sive evidence thereof in favor of any person relying thereon in good faith.

(c) For amendments of such restrictions which amendments, if reascnable
and made upon vote or consent of not less than a majority in interest of the
owners in the project given after reasonable notice, shall be binding upon
every owner and every condominium subject thereto whether the burdens thereon
are increased or decreased thereby, and whether the owner of each and every
condominium consents thereto or not.

-3-



(d} For independent audit of the accounts of any management body.

(e){(1) For reasonable assessments to meet authorized expenditures of
any management body, and for a reasonable method for notice and levy therecf,
each condominium to be assessed separately for its share of such expenses
in proportion (unless otherwise provided) to 1ts owner's fractional interest
in any common areas;

{2) For the subordination of the llens securing such assessments to
other liens either generally or specifically described.

(f) For the conditions upon which partition mey be had of the project
pursuant to Section 753b-ef-the-Cede-af-Civil-Procedure &;2& » Buch right
to partition may be conditioned upon failure of the condominium owners to
elect to rebulld within & certain period, specified inadequacy of insursnce
proceeds, specified demage to the building, a decision of an arbitrator, or
upon any other reascnable condition.

{g) For restrictions upon the severability of the component interests
in real property which comprise a condominium as defined in Section 783 of
the Civil Code. Such restrictions shall not be deemed tonditions repugnant
to the interest created within the meaning of Section 71l of the Civil Code;
provided, however, that no such restrictions shall extend beyond the period
in vhich the right to partition a project 1s suspended under Section F52%

of-the-Code-of-Civil-Precedure 1354 .

Code of Civil Procedure §§ 752-801 (repesled)

Chapter 4 (commencing with Section 752) of Title 10 of Part 2 of the

Code of Civil Procedure is repealed.

Comment. Sectlons 752-801 are replaced by Title 10.5 {commencing with.
Section 872.010) of Part 2.  The text of the repealed sections and their

present disposition is set out in the Appendix.

wlpe



Code of Civil Procedure § 801.13 (amended)

801.13. If the court orders a sale of the property or a partition
thereof, the same shall be made in accordance with the provieions of

€hapter-4y Title 16y 10.5 {commencing with Section 872.010) of Part 2 ef-ihke

€ede-of-Civil-Preeedure , except that :-{a}--The-eouri-may-appeint-ene
referee-instead-of-ithreey-and-{by proceeds of sale belonging to unknown
defendants or defendants whose identities or whereabouts are unascertained
shall be paid to the public officer who is the custodian of the funds
collected on such public improvement assessments, bonds or certificates of

sale, to be held by him as in iike instances of collection.

Comment. Former subdivision (a) of Section 801.13 1s deleted since
the genefal partition law provides for appointment of a single referee. See

Section 873.010.

Revenue & Taxation Code § 3965 {amended)

3965. 1If the court orders & sale of the property or a partition there-
of, the same shall be made in accordance with the provisions of Chapter-ls

Title 28y 10.5 (ccmmencing with Section 872.010) of Part 2 of the Code of

Civil Procedure, except that =

{a)--The-eouri-may-appeini-ene-referee-ingtend-of - shreey-and



£b)-Preceeds proceeds of sale belonging to unknown speclal assessment
owners, or persons claiming an interest in said special assessments, shall
be paid to the treassurer, to be held by him as in like instances of collec-

tions by said treasurer of special assessments.

Comment. Former subdivision {a) of Section 3965 is deleted since the general
partition law provides for appointment of a single referee. See Code Civ.
Proc. § 873.010.



JAEBENDIX

Code of Civil Procedure § 752 (repealed)

Fodr o - . : When-soversl ) ALL

- them have &n estale of inheritance, or for life or Jives, or for years, or when real property is | IN

subject to a life estate with remainder over, an action may be brought by one or more of such
* persons, or, where property is subject to a life estate with remninder over, by the life tenant, § STRIKBOUT
; ‘or wherc real property is subject to a lien on a parity with that on which the owner’s title is

&

Comment. The portion of !‘omr Section 752 that specified the
interests in real property entitled to maintain a partition action is
continued in Section 872.210. However, the provision emabling parti
tion. by the ovner of a lien on & parity with that on which the owner's
'I:.ttle.:lu based ie not contimued. 7Tt had extremely limited application
and repressnted a dcpnrtm from the general rule that only substantial
interests in property my ea’apol parcvition.

The )ort:tm of former B'ect:l.on 752 that provided a standard for mle
or division of property in a partition action is supsrseded by Bections
872.310-872_, 830.



Code of Civil Procedure § 752a (repealed)

' J ALL
w :
ARIKECT

' ‘ . .
more s_uch co-ownors for a portilion thereoft or 0 ease pasiition cannot be had williou! prem
.prqmllpc lo the owners, for lhg sale thereof, and partition of the proceads accorting to e
respective interests of e partics. In all such actions the proyisions of this chapter shuhl

Comment. The portion of former Ssction 752a that spacifiad that tha
co~ownar of personal propsrty is entitled to maintain a partition action
is continued in Section 872.210, The portion that prmr:l.dad & standard
for sale or division of the property is superseded by Sections £72.810-
872.830. ' _ ' .

‘ The second sentence of former Section 752a is continued in Section
872.010. '

The third sentence of former Section 752a is continusd in Section

872.240,

Code of Civil Procedure § 7520 (repealed)

defincd in Su;l'ion 1350 of the Civil Code, an action may be brought by one or more of such
persons for partition thercof by sale of the entire project, as if the owners of all of the
condominiums in such project were tenants-in-common in the entire project in the same ﬂLL

proportion as their interests in the common areas, provided, however, that a partition shall be
made only upon the showing that (1} three years after daraage or destruction to the project l IIJ

which renders a material part thercof unfit for its use prior thereto, the project has not been .
rebuilt or repaired substantially to its state prior to its damage or destruction, or (2) that
three-fourths of more of the project has been destroyed or subsiantially damaged, and that MR'M
condominium owners holding in aggregate more than a 50 percent interest in the common

. areas are opposed to repair of restoration of the project, or (3) that the project has been in
existence in excess of 50 ycars, that it is obsolcle and uncconomic, and that condominium
owners holding in aggrepate more than a 50 percent interest .in the common areas are
opposed to repair or restoration of the project, or {4} that conditions for such a partition by

sale set forth in restrictions entered into with respect to such project, pursuaat to the
. - il L
, , )

gmnt. Former Section 752b is continued in Civil Code Section 1354.



Code of Civil Procedure '§_ 753 (rejealedl

Ci-

'* whether such persons are known or unknown, must be set forth in the complaint, as far a; :
© known to the plaintiff; and if one or more of the parties, or the share or quantity-of interest of
* any of the parties, is unknown to the plaintifl, or is uncertain or contingent, or the ownership'
of the inheritance depmdsl upon an executory devise, or the Femainder is a eonting;m
Commant, The first portion of former s'act':lon 753, requiring that
the interests of all parsons in the property be set forth in the complaint,
|is superseded by subdivision (c) of Section 872.230. The last portion of
formar Section 753, raquiring that the complaint set forth additional
information as to parties who are unknown or vhose intarests are uncertain,
is continued and brosdened in Section B872.520.

Code of Civil Procedure g 753.1 !ml;dl

. \-..._-— - = Wit pery—o-tubiesi=io-t-iencer ALt W

both, it shall not be necessary to pame as tcs defendant persons whose only interest in the g-nu KEDHT
property s that of a lessee, royalty-owner, lessor-owner of other real property in the
community, vhit or pooled area, or working interest owner, or persons claiming undertany of

Comment. The first portion of former Section 753.1, making it
unnecassary to name as defendants certain persons owning oil and gas
interssts, is continued in Section' 872.540. The lest portion of Zormer

Ssction 753.1, relating to the effect of the judgment upon auch persons,
iz continued in Section 874.220. '



" Code of Civil Procedure § 754 {repealed)

oy Foe-oluims .

Comment. Former Section 754 is superseded by Section 572.510.

Code of Civil Procedure § 755 {repealed)

P —ee T

- ALL 1P
several counties in which e property is situated, a ) -
cs of the partics so far as known, the gmmgou'r
affected thereby. From the time of

. the recorder ol the counly, oF ql‘ the sever:
notice of the pendency of the action, contaimag 1he nam

" abject of the action, and a description of the property to be

Comment , .The portion of former Section 755, placing jurisdiction
over partition actions in the ._Lsuperior court, is continued in Section
872,110, The portion of former Section 755 relating to the lis pendens

is continued in Section 872,250,

Code of Civil Procedure § 756 (repesled)

) S DALY =g T H : o ALLN
' dcl'c'ndnnls in the compiaim, )
or lien upon the property wh

and wien _it shows that some peeson has or claims an intesest
ose name i3 unknown to the plaintifl, the summons must also be :

Comment. Former Section 756 15 superseded by Section 872.310.

e



Code of Civil Procedure §'757 (repesled)

;aﬁiil, the smns may be served on such unknown party by publication. wt_tmn
) publicziion is made pursuant to ihis section or as 10 a Ecn(.)wn party, pursuant to St?ctlon

ALL W
el G e

Comment, The first sentence of former Section 157 is superseded by
Section 872.310. The second sentence of former Section 757 is superseded

by Section 872,320,

Code of Civil Procedure § 758 Qggpealed}

SLILI) 1

58
e - - - e — vy . s u v 7 L) ] I ] K .
the complaint. Otherwise, he must conlrovert such of the allepations of the complaint as he
does not wish to be taken as admitted, and must set forth his es
property, and if he claims a lien thereon must state the date and character of the lien and the

drovo-svuived-Uis-lion-on-the-propeety—te-he-portitiomest-

. amount remaining due. and whether he has any additional security therefor, and if so, its

s 10

tate or interest in the ’m] KECIT

Comment. The first sentence of former Section 758 is not continued;

the consequence of tha failure of a defendant to answer is covered
genarally in Section 431.20.

The portion of the second sentence of former Section 758, requiring

the defendant to controvert material allegstions of the complaint and

to allege his interest in the property, is continued in Section 872.410,

The portion of the second sentenca, requiring the defendant to state
information relating to any lien he may have, is continued in Sectiom

872 L] 1"20 -



Code of Civil Procedure § 753 {repealed)

759:

et

may be put in issue, tried, and determined in such action; and when H'u\

& sale of the premises 13 necessary, the title must be ascertained by /A

proof to the satisfaction of the court before the sale can be ordered:

except that where ’ %TR' Kko wYy

there are several unk

T

nown persons having an inter.

Comment., The portion of former Section 759 that provided for the
determination of the rights of the parties is continued in Bection 872.610.
The portion that required ascertaimment of tltle in case of a sale of the
property is superseded by Section 872,620, requiring escertaimment of
title generally to the esxtent necessary to grant appropriate relief. The
portion that permitted consideration of the rights of unknown peraons

together is continued in Section 572.6L0,

Code of Civil Procedure § 760 {repealed}

. F60x, . ~

fon of the Court, impracticable or highly inconvenient to make a com-
plete partition, in the first instance, among all the parties in interest,{
the Court may first ascertain and determine the shares or interest ﬂLL
respectively held by the original co-tenants, and thereupon adjudge \r in
and cause a partition to be made, as if such original co-tenants were

the parties, and sole partles, in interest, and the only parties to the QTRI KeouT
action, and thereafter may proceed in like manner to adjudge and
make partition separately of each share or portion so ascertained
and allotted as between those claiming under the original tenant to

Comment., The substance of former éection 760 18 continued in Section

8720730‘



Code of Civil Procedure § 761 (repealed)
F61-

cumbrances of record upon such real property, or any part thereof,

which existed and were of record at the time of the commencement ﬁ /*L

of the action, and the persons holding such liens are not made parties n

to the action, the court must either order such persons to be made

parties to the action, by an amended or supplemental complaint, or Sm’ Km‘{—
appoint a referee to ascertain whether or not such liens or incum-

brances have been paid, and if not paid, what amount remains due

thervon, and their order among the liens or incumbrances severally

held by

/

Comment. Former Section 761 is auperseded by Section 872.630, providing
for the determination of the status of outstanding liens to the extent

necessary to grant appropriate relief.

Code of Civil Procedure § 762 (repealed)

o ; -
reaspuable time previous fo the day for sppearance before the
referee appointed as provided in Section 761, on each person
baving outstanding liens of record, who is not & party to the | HLL U
action, to appear before the referee at a specified time and
place, to énake proof, by his own affidavit or otherwise, of the
amount due, or to become due, contingently or absolutely EOC
thereon. The notice shall be served in the manner provided by S TRIK T
law for the service of a summons in a eivil action, but, if serv-
ive cannot otherwise be made with the exervise of reasonable
diligence, service may be made by publieativn or notiee to his
apents, under the direction of the court, in sueh manner as
may be proper. The report of the referee thercon must be
made to the court, and must be confirmed, modified, or set

L L

Comment. Former Section 762 is superseded by Section 872.630, pro-
viding generrlly for the referee's procedure and authorizing issuance of

process in support thereof.



Code of Civil Procedure § 763 ( repealed)

ceqdaint or pob, that the property or any part of it is so
situaled that partition cannot be made without great preju-
dice to the owners, or where property is subject Lo a lile estate
and the remainder is a cuntingent remainder, the eourt ragy
and in the latter -case must order (he saie thereof; otherwise,
upon the requisite proofs heing made it must order & partition
aceording to the respeetive rights of the parties as ascertained
by the court, aml appoint three referees therefor, and must
designate the portion to remain undivided for the owners
whose interests remain unknown, or are not asceriained ; or the
court may with the consent of the parties appuint one referee
instead of three, and he, when appointed, has all the powers
and may perform all the duties required of three referees; and
the court must mppeint as referec any person or persons to
whose appointment all the parties have consented, provided
that in the case of an incompetent or minor party the duly
appointed guardian or conservator or guardian ad litem of
said defendant may so consent, and provided further that no
person shall be appointed as referee who is a clerk of the court
or deputy clerk, or partner or employce of the judge, or person
related to the judge or to his wife within the third degree, or
who is married to a relative of the judge within the third
degree, or who owna mny interest or estate in the property.

Where the property or an interest therein ia subject to an

. express trust the court, notwithstanding the foregoing provi-
sions of this section respecting property subject to a life estate
and contingent remainder, may but shall not be reqaired to
order a sale thereof; and in the event of either a partition or
sale, the property or proceeds of sale alloited to the trusiee -
of such express trust shali:be held by him upon the trust g TR] K i:OqT'
therein steted, and no furtber action by the court pursuant to
Section 781 of this code shall be required.

When the site of an incorporated city or town is included
within the exterior boundaries of the property to be parti-
tioned, the court must direci the referees to survey and ap-
praise the entire property to be partitioned by actual lots and
subdivisions then existing in the actual possession of the several
tenants in common, exclusive of the value of improvements
thereon, first setting apart necessary portions of the property
for ways, roads and streets, as in Section 764 provided, and to
report such survey and separate appraisement on each lot and
subdivisien to the court.

The court may confirm, change, modify, ot set aside the re-
port in whote or in part, and, if necessary, appoint new
referees.

When, after the final confirmation of the report of such
survey and appraisement, it appears by evidence to the satis-
faction of the court that an eguitable partition of the whele
property is impracticable, and & sale of the site of such eity
or town, or any partion thereof, will be for the best interests
of the owners of the whole property, it must order a sale
thereof; provided, that within 60 days thereafter any tenant
in common or tenants in common, having improvements erected
on any town or ity lot or subdivision included in such order
of sale, shall have the prior right to purchase the same st such
appraisedd valuation, and nay pay into court the amount so
appraised as e value thercof, and upon such payment the

e



or stitlivisien in fre and in severalty to such purchaser or par-
chasers; such further procceding shall then be had as to the
remainder of the property, and the money 8o paid to the conrt,
as by this chapter provided.

Hf, during the pendency of the actior, any of the parties ﬁ'A.L
die, or become insane, or otherwise incompetent, the proceed-
ings shall not for thut eause be delayed or suspended, but the / ﬂ)

attorney who. has appeared for such party may eontinue to
represent such interest; and in case any such party has net :
appeared by an attorney, the court must appoint an attorney
. to represent the interest which was held by such party, until gTP' K 806{7—
his heirs or legal representatives, or successors in interest, shall
have appeared in the setion; and an attorney so appoeinted
must be allowed by the court a reasonable compensation for his
serviees, which may be taxed as costs against the share or inter.

)

Comment. The portion of former Section 763 providing for division of

property in partition as a general rule is continued in Section 872.810.
The portion that provided for sale of the property if division could not be
made without great prejudice is superseded by Section 872,820, providing
for sale where sale would be more equitable than division. The vortion of
former Section 763 thﬁt required sale of the property in case of a life
estate with contingent remainder is not continued.

The portion of former Section 763 providing for appointment of three
refereee as a matter of_courae is superseded by Section 873,010, providing
for aﬁpointment of one referee a5 a matter of course. The portion that
provided for appointment of one referee with the consent of the parties is
superseded by Section 873.030, providing for eppointment of three referees
with the consent of the parties. The portion requiring appointment of any
person all parties have agreed to and authorieing the guardian of an
incompetent or minor to 80 agree is continued in Section 873.0L0. The
portion of former Section 763 disqualifying certain persongs from acting as

referee ig continued in Section 873.050.
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The second paragraph of former Section 763 is continued in Section
872,840,

The substance of the third, fourth, and fifth paragraphs of former
Section 763, relating to partition of property which includes the site of
an incorporated city or town, is not continued because it is obsolete.

The sixth paragraph of former Section 763 is continued in Section
87}'}-2&0-

Code of Civil Procedure § 764 (repealed)
F64;

allot the several portions thereof to the respective parties, quality
and quantity relatively considered, according to the respective rights
of the parties as determined by the court, pursuant to the provisions
of this chapter, designating the several portions by proper landmarks,
and may employ a surveyor with the necessary assistants to aid them.
Before making partition or sale, the referees may, whenever it will
be for the advantage of those interested, set apart a portion of the
property for a way, road, or street, and the portion so sct apart must,

not be assigned to any of the parties or sold, but must remain an open ﬁ A L
and public way, road, or street, unless the referees shall set the same
apart as a private way for the use of the parties interested, or some / /l)

of them, their heirs and assigns, in which case it shall remain such
private way., Whenever the referees have lzid out on any tract of gm -

land roads sufficient in the judgment of said referees to accommodate ] Kka( r
the public and private wants, they must report that fact to the court,
and upon the confirmation of their report all other roads on said tract
cease to be public highways. Whenever it appears, in an action for
partition of lands, that one or more of the tenants in common, being
the owner of an undivided interest in the tract of land sought to
be partitioned, hag sold to another person a specific tract by metes
and bounds out of the common land, and executed to the purchaser
a deed of conveyance, purporting to convey the whole title to such
specific tract to the purchaser In fee and in.severaity, the land de-
scribed in such deed shall be allotted and set apart in partition to
sich purchaser, his heirs or assigns, or in such other manner as shall
make such deed effectual as a conveyance of the whoie title to such
segregated parcel, if such tract or tracts of Jand can be so allotted or
set apart without material injury of the rights and interests of the
other co-tenants who may not have joined in such conveyance, In all
cases 1t is the duty of the referees, in making partition of land, to

[ - oy
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the share of each co-tenant so0 as to embrace as far as pract:cable
the improvements made by such co-tenant upon the property, and }"UJ— / /U
the value of the improvements made by the tenants in common must
be excluded from the valuation in making the allotments, and the QTRIKE‘OL{T'
land must be valued without regard to such improvements, in case

Comment. 'The portion of former Section 764 that provided for division
of the property by the referee in accordance with the rights of the parties
15 continued in Section 873.210. The portion relating to employment of a
surveyor is continued in Section 573.130. The portion relating to designa-
tion of the divided portions by landmarks is continued in Section 873.220.
The portion of former Section 76l that provided for designation of public
and private ways is superseded by Section 873.090, making cosparsble pro-
vision.

The portion of former Section 764 that provided for division in such a
manner as to effectuate prior purported conveyances la continued in Section
873.2Lo,

The portion of former Section 764 that provided for division in such a
manner as to allocate improvements to thf; parties making the improvements

i8 continued in Section 873.230.

Code of Civil Procedure § 765 (repealed)
66~

ing therein the manner in which they executed their trust, and de- F[ N (U
seribing the property divided, and the shares allotted to each party,

with a particular description of each share. Any party to the action, STRIKEQQ r
after gwmg at leqr:t ten days notlce in writzng to the other pa.rties

Comment. The first sentence of former Section 765 is continued in

Section 873.410. The second sentence is continued 1n Section 873.420.
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Code of Civil Procedure § 766 (repealed}

366

sppoint new referees. Upon the report being confirmed, judsment must be rendered that such
partition be efficctual forever, which judgment is binding and coaclusive:

1. On all persons named as parties to the aclion, and their legal rcpresentatives, who have
at the time any interest in the property divided, or any part thereof, as owners in fce or as
tenants for life or for years, or as entitled 1o the reversion, remainder, or the inheritance of

" such property, or any part thereof, after {he determination of a particular estate therein, and
who by any contingency may be entitled to a bencficial intercst in the property, or who have
an interest in any vndivided share thereof, as tenants, for years or for life; .

2.-On all persons not in being at the lime said judgment is entered, who have any interest

in the property divided, or any part thereof, as entitled to the reversion, remainder or the .

* inheritance of such property, or any part thereof, aftes the determination of a particular estate
thetein, and who by any contingency may be cntitled to a beneficial interest in the property;
* provided, that in casc sale hus been made under the provisions of this chapter the judgment
shall provide for keeping intact the share.of the proceeds of said sale, to which said party or
parties not in being at the lime are or may be entitled until such time as such parly or partie$
- may take possession thereof; . '
3, On all persons interested in the properly, who mey be unknown, to whom notice has
beeh given of the action for partition by publication; .
4. On all other persons claiming from such parties or persons, or either of them.
And no judgment is invalidated by reason of the death of any party before final judgment
or decres; but such judgment or decree i8 as conclusive against the heirs, legal represcotatives,
or assigns of such decedent, us if it had been entered hefore his death.

If during the pendency of the action, and before final judgment therein, any of the

cotenants has conveyed to another person his interest, or any part of his interest, such
. conveyance, whatcver its form, shall be deemcd to have passed to the grantee any lands
which, after its cxecution, may have been set aside to the granlor in severalty, or such

Comment, The first n.entenca of former Section 766 is continued in
Section 873,430, Subdivieions (1)~(4) are continued in Section 874,210

with the exception of the last portion of subdivision {(2) ralating to

pressrvation of the share of parties not in being, which is superseded by

Section 873.850(®).
The paragraph of former Section 766, relating to the effect of a

Judgment on persons who die or become incompetent, is continued in Sec-

tion B74,240. The last paragraph, relating to the effect of the Judgment

in case of a conveyance, is continued in Sectiom 87L4.250.

-]12-



Code of Civil Procedure § 767 (repealed)

Camment, The substance of former Section 767 is continued in Section

873. 320,

Code of Civil Procedure § 768 {repealed)
' F68-

Can

his é&istants when employed, m!;st be ascertained ami W
, s allowed b
the Co, and the amount. thereof, together with the foes alloweg STR,KW r

Comment. Former Section 768 is continued in substance by Sections
874.010 (costs incurrad for the common benefit) and 874,030 (court apportion-
ment of costs), providing for equitable apportionment of the fee and expsnses

of the referese and surveyor.

Code of Civil Procedure § 7§2 greg_-_lled!
68+

c I

T partor e \SrRikEpu -

ade, 1 henceforth bea charge only on the share

Cament, Former Section 769 is continued in substance by Sections
873.310 {1iens) and B74.120 {nonpayment Lien), providing for continuation
of a lien on the share of a party but making the lien subordinate to other

liens for costs of partition,

-13-



Code of Civil Procedure §-770 {repealed)

Comment. The substence of former Ssction 770 {s continued in Section

873.840,

Code of Civil Procedure § 771 (repealed}
,

/ plied under the direction of the court, as follows:
1. To pay its just proportion of the general costs of the action:
2. To pay the costs of the reference;

3. To satisfy and cance! of record the several liens in their order
of priority, if entitled to priority over the lien under which the own-
er's title was obtained, by payment of the sums due and to become
due; the amount due to be verified by affidavit at the time of pay-

ment;

AL N
STRIKED T

Cament., The substance of former Section 77l is continued in Bection
873.820 with the exception of the portion of subdivision (3) which provided
for determination of the amount due by verified affidavit, which 1s not

continued.

Code of Civil Procedure § 772 (repealed)

rre-preperty—or-ai e - '..' ne-oiher-4 e ror-e1om ﬁM /A)
ment of the amount of such lien, the Court may, in its discretion, -
order such securities to be exhausted before a distribution of the pro- QTR"K"-‘O H\P

Comment, The substance of former Section 772 18 continued in Section

B873.830.
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Code of Civil Procedure § 773 (repealed)

securities taken by the referees, or any part thereof, must be dis- HLL IN
tributed by them to the persons entitled thereto, whenever the Court

50 di;egis. But in case no direction be given, all of such proceeds and STR[ KEOUT™

Comment. The first sentence of former Section 773 is superseded by
Section 873.810. The second sentence, providing for deposit of proceeds
in court if no directlon is given, le not continued; a direction will be

given in every case under Section 573.810.

Code of Civil Procedure § 774 (repealed)
R

to persons who are parties to the action, whether known or unknown,
are paid into courts, the action may be continued as between such f AAL NV
parties, for the determination of their respective claims thereto, which

must be ascertained and adjudged by the court. Further testimony QTRH(EGHT
may be taken in court, or by a referee, at the discretion of the court,

and the court may, if necessary, require such parties to present the

Comment, Former Section 774, providing for e continuance for determina-

tion of claime to proceeds, is not continued because it is unnecessary.

Code of Civil Procedure § 775 {repealed)
must be ma;.in at i}ubiic' auction to the highest bidder, upon notice
given in the manner required for the sale of real property on execu-

tion unless in the opinion of the court it would be more beneficial
tg the parties interested to sell the whole or some part thereof at

ALL

private sale; the court may order or direct such real property, or any N _
part thereof, to be sold at either public auction or private sale as the .
referce shall judge to be most beneficial to all parties interested. If QTRIKECUT

soid at public auction the notice must state the terms of sale and it
the property or any part thereof is to be sold subject to a prior es-
tate, charge or lien, that must be stated in the notice. If the sale is
ordered made at either public auction or private sale, the sale at

sAaririintarl in Thoa T nnig I



Comment, The portion of former Section 775 providing for sale at
public or private sale asrwill be more beneficial to the parties is con-
tinued in Section 873.520. The portion of former Section 775 that pro-
vided for partial public and pertial private sale is continued in Seection
873.530.

The portion of former Section 775 provi&ing for notice of public sale
in the menner required for sale on execution is continued in Section 873.640,
The portion prescribing the contents of the notice is superseded by Section
873.650.

The portion of former Section 775 requiring the conduct of shles at
private sale to be in the manner of private sales of estates of decedents
is continued in substance in Section 873.680, which adopts relevant portions

of the Probate Code.

Code of Civil Procedure § 776 (repealed)

76
- N — —~ Fhe-
~Court ’ututl Hr-the-order-for m*’r direct-the-terms—of eredit which
may be allowed for the purchase money of any portion of the premises ﬁu '”U
of which It may direct a sale on credit, and for that portion of which STR IKESUT
the purchase money is required, by the provisions hereinafter con-

~

Comment. The portioﬁ of former Section 776 authorizing the court to
direct the terms of credit for a sale 1s continued in Section 873.630. The
portion providing for investment for the benefit of unknown owners, infants,

and the like is superseded by Section 573.810, granting the court full

authority over the disposition of the proceeds of sale.
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Code of Civil Procedure § 777 {repealed)

i~ '

gl The
-peleRepi-aRe Rie-—-SERREa F—-FHOR A ARa-0tR geatiditice—fe e ﬁ‘ z

whole, or convenient portions of the purchase money, of such parts //U

of the property as are directed by the Court to be sold on credit, for STQ { Kfmr

the shares of any known owner of full age, in the name of such owner;
and for the shares of an infant, in the name of the guardian of such

v : SOuURE

Comment, The portion of former Section TI7 providing for collection
of the security by the referee is continued in Section 873.750. The portion
that specified in whose name the security is to be taken, and particularly
the portion providing for taking security in the name of the county clerk,

13 not continued because it 137 unnecessary.

Code of Civil Procedure § 778 (repealed)
8-,

&

tate has been sold, is entitled to receive such sum as may be deemed ALL /n

a reasonable satisfaction for such estate, and which the person so STE

entitled may consent to accept instead thereof, by an instrument in | HEM }_
writing, filed with the Clerk of the Court. Upon the filing of such

— R

- ¥

Coamment., Former Section 775 is not continued. The provision for a
presale estimate of the value of a tenancy is inappropriate under modern

conditions.,

*
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Code of Civil Procedure § 779 (repealed)
+95

Ji-such-conpeni-le-pat

given, liicd, and cotered as provided in the last section, at or before

a judgment of sale is rendered, the Court must ascertain and deter- IqLL N
mine what proportion of the proceeds of the sale, after deducting

“expenscs, will be a just and reascnable sum to be allowed on account STF] Keour

Comment. The substance of former gection 779 is continued in Section

873.850(n).

Code of Civil Procedure § 780 (repealed)

T80
— ~  i-the-pessens

Comment. The substance of former Section 780 18 continued in Section
873.810, providing for court order for the disposition of proceeds for the

benefit of the persons entitled to them.

Code of Civil Procedure § 781 greEaledl
381

or contingent future right or cstate in any of the property sold, the
court must ascertain and settle the proportional value of such con-
tingent or vested right or estate, and must direct such proportion of
the proceeds of the sale to be invosted, secured, or paid ever, in such ﬁLL /[D
manner as to protect the rights and interests of the partics; or

where property is subject 1o a life estate with remainder over, the

court may direct the entire procecds of the sale of such intercsts QTR,KE out
to be paid to a trustee to be appointed by the court, upon security

satistactory to the caurt, to be invested and reinvested, the income

thereof to be paid to the life tenant and the corpus of the trust estate,

upon the termination of the life estate, to be delivered or paid to the

remaindermen as in the decree determined; and the court shall retain

jurisdiction for the settlement of the accounts of such trustee and in

o siration—e




Comment, The first portion of Pormer Section 751, relating to protec-
tion of the rights of persons having vested or contingent future interests,
is continued in Section 873.850(b}. The last portion of former Section 781,

relating-to treatment of & 1ife estate, is superseded by Section 873.850{c).

Code of Civil Procedure § 782 (repemled)

Comment. The first poriion of former Section 792, requiring that the

terms of sale be known at the time of sale, iz continued in substance in
Section 873.650, providing that the notice of sale contein the principal
terms of sale. The last portion,requiring that separate farms or lots be
sold separately, is superseded by Sectlion 873.620, which provides for
separate sale of known lots or parcels unless the interests or rights of the

parties will be materially prejudiced thereby.

Code of Civil Procedure § 783 (repealsd)

person for the benefit of cither of them, can be interested in any pur- ﬁﬂ /N
chase; nor can a guardian of an infant party be interested in the g

purchase of any real property, being the subject of the action, ex-  *TRIKEOUT™

. - F]. A ’ -i

Comment. Former Section 783 is superseded by Section 873.690.

-19-



Code of Civil Procedure § 784 (repealed)

b

referecs must report the same to the courl, with o deseription of the different
parcels of land sold to each purcheser; the mame of the purcluser; the priee pal!
or sccured ; the terms nnd conditions of the sale, and the sevuritios, if any, taken

The report must be filed in the office of the clerk of the county in which the action
fg brought, Thercafter any purchaser, the referce, or any party to the action, may,
upon 10 days' notice to the olher parties who have appeared {herein, and alse to
the purchaser If be be not the moving perty, move the court to confirm or set aside
aoy eale or seles so reporied, Upon the hearing, the court must cxamine the re-
turn and report and witnesses in relation to the sesbe, and if the proceedings were
unfalr, or the sum bid disproportionate to the value, and if it appears Lhat n gum
pxceeding soch bid at least 10 percent, exclusive of the expenses of & new sale, may
be obtrined, the court may vacaic the sale and direct auciher to be had, of which no-
tice must be given, and the sale rondueted In all respects es tf Do previous sale had
taken place. If an offer of 10 percent more in swount than that named in the re-
ture be made to the court, in writing, by a rerponsible person, it Is in the discre-

ALL D)
YTRIKEOUT

Coamment., The portion of former Section 784 mﬁting to the refereets
report of sale and its contents is continued in Section 873.710. The
portion relating to the motion to confirm the report is continued in Sec-
tion 873.720. The ‘pnrtion relating to the confirmation hearing is super-

seded by Section 873.730.

Code of Civil Procedure § 785 (repealed)
86

(]

directing the referees to execute conveyances and take securities
pursuant to such sale, which they are hereby authorized to do. Such ﬁLL M)
order may also give directions to them respecting the disposition of

the proceeds of the sale. If the purchaser, after the confirmation of | 3TR/KED( T~
the sale, refuses to pay the amount of his bid, the referees may again \

sell the property at any time to the highest bidder, and if any loss is
occasioned thercby the referees may recover the amount of such loss
and the cost from the bidder so refusing, or the referees, without

“the-ameunt-of-his-bit

Comment. The portion of former Section 785 providing for the court-
ordergd consurmation of sale is continued in Section 873.750(a). The
portion authorizing the order to give directions concerning the disposition
of proceeds is continued in Section 873.750(v). The portion of former
Section 785 relating to refusal of the purchaser to deliver the proceeds is

continued in Section '873.760.. ‘ 20



Code of Civil Procedure § 786 (repealed)

Coament. The substance of_former Section 786 ie continued in Section

873.770.

Code of Civil Procedure § 767 ( repealed)

S ‘ : _ -

LW
STRIKEOUT

property iri any way who shall have been named as parties in the action, and against all such
» parties and persons as were unknown, il the summons was served by publication, and against

+

decdsorliensnithe-commencement-of-the-tetiom—

Comment, The portion of former Sectiom 787 that provided for
racordation of conveyances is continued in Sectiom 873.790. The portion
of formar Section 787 that specified the effect of the recorded con-
vayances is continued in Section 874,210, which is phrased in terms of
the effect of the judgment.

Code of Civil Procedure § 788 (repealed)
788 '

ALL 1V

ISTRIK DT

Comment. Former Section 788 1s superseded by Sectien 873.810.
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Code of Civil Procedure § 789 (repealed)
F89-

an investment of any such proceeds is made, it must be done except HLL ! fl)
as herein otherwise provided, in the name of the Clerk of the county
where the papers are filed, and his successors in office, who must hold STRJ KE ouT

Comment. Former Section 789, providing for security in the name of the
county clerk, is not continued because 1t is outmoded and inappropriate

under modern conditions.

Code of Civil Procedure § 790 (repealed)

d
: When-sceurity-io-takenby-the
- : = -' “ - RAA
instrument in writing, under their hands, delivered to the referees, N

agree upon the shares and proportions to which they are rgspectively _
entitled, or when shares and proportions have beerf previously ad- Sum Hﬂ: ouT
sudged by the Court; such securities must .be taken in the names of
and payable to.the parties respecti'-:ely ent:.ltled thereto, and must be

Comment. Former Section 790, providing for agreement of parties as

to their shares, is not continued because it i unnecessary.

Code of Civil Procedure § 791 {rapealed)

19
C - Fhe-Sleri-inrwitone-
his successors in office, must receive the interest and principal as it /‘} A N

becomes due, and apply and invest the same assthe Court may direct;
and must deposit with the County Treasurer all sceurities taken, and TR EouT

keop an account in a book provided and kept for that purpose, in the

.22- -



Comment. Former Section T9l, relating to the duties of the county

clerk in making investments, ls not continued because it is outmoded and

inappropriate under modern condlitions.

Code of Civil Procedure § 792 {repealed)

AL
SrRiIkEOLT

without prejudice to the rights and interests of some of them, and a
partition be ordered, the Court may adjudge compensilion to be
made by one party to another, on account of the inequality; but such
compensation shall niot be required to be made to others by owners
unknown, nor by an infant, unless it appears that such infant has
personal property sufficient for that purpose, and that his interest
will be promoted thereby. And in all cases the Court has power to

Cemment. The substance of the first sentence of former Section 792,
relating to owelty, is continued in Section 873.260. The substance of the
second sentence, relating to other compensatory adjustment, is contlnued in

Section 872,140,

Code of Civil Procedure § 793 (repealed)

F93-
... .' '..' ;-.~:-: ":; - . . '1 ﬁ“ /m
e referee making the v} generat guardian, or the i
i atooiied-for taim in-tie-aotion HpoR-givit P N Smeiwcour

-:‘ ] -

Coamment. Former Section 793, relating to the proceeds of sale for the

share of an infant, is not continued because it ig covered by other more

general provisions.
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Code of Civil Procedure § 794 {repealed)

ment of the estate of an iz{sane person, or other pﬁrson adjudged-

capable of conducting his own affairs, whose interest in real property ﬁ/\ L //l)
has Lecn sold, may receive in behalf of such person his share of the

proceeds of such real property from the referees, on executing with

sufficient sureties an undertaking approved by a Judge of the Court, S RIKEOUT
that he will faithfuily discharge the trust reposed in him, and will

Comment, Former Section 794, relating to the proceeds of sale for

the share of an incompetent, is not continued because it is covered by

other more general provisions.

Code of Civil Procedure § 796 (repealed)

pended by the plaintiff or either of the defendants, for the common
benefit, fees or |of| referees, and other disbursements, must be paid
by the parties respectively entitled to share in the lands divided, in
proportion to their respective interests therein, and may be included
and specified in the judgment. In that case they shall be a lien on the
several shares, and the judgment may be enforced by execution
against such shares, and against other property held by the respec-
tive parties. When, however, litigation arises between some of the

ALl )
SrRikcouT-

Comment., The portion of former Section 796 relating to the costs of
partition expended for the common benefit is continued in Section 874.010.
The portion requiring payment by the parties in proportion to their
interests is continued in Section 874,030. The porticn requiring inclusion
of costs in the judgment 1s supsrseded by Section 874,110, requiring
inclusion only of unpeid costs.

The portion of former Section 796 providing for a iien for costs is
continued in Séctim 874.120. The portion providing for execution to

enforce the costs is continued in Section 87h.1%0.

-2 h‘



The porticn of former gection 796 that provided for appropriate alloca-
tion of expenses of litiga;tidn between only same of the parties is continued

in the general provision for squitable apportionment of Section 874.030.

Code of Civil Procedure § 798 (repealed)

=
svm—tcrl or defended by any one of the tenants in common,

zarily pro

{or tho pmtwjtion, conflirmation, or perfecting of the title, or setiing
the boundaries, or making a swvey or surveys of the estate parti-
tioned, the Court shall allow to the parties to the action, who have
paid the cxpense of such Yitigatioh or other proceedings, all the ex-
incurred thercin, except counsel fees, which shall

fit of the other tenants in common,

with interest thereon from the date of making the said expenditures,
and in the same kind of money expended or paid, and the same rmust
be pleaded and allowed by the Court, and included in the final judg-
ment, and shall be a lien upon the share of each tenant respectively,

AALL
STRIKEOUT

penses neeessarily
have acerued to the common benc

Commwent., The first portion of former Section 798 relating to the
expenses for the common venefit of prosecuting or defending other gctions
ijs continued in Section 874,010{e). The provision relating to reimburse-
ment "in the same kind of money" is not continued because it 1s obsolete,

The provision relating to pleading the expenses 15 not continued because

the general procedure for allowance of costs is adeguate.

The last portion of former Section 798 relating to enforcement of the
costs allowed is continued in Sections 874.110 {unpaid costs inciuded in
Judgment), 874.120 (nonpayment lien), 874.130 (enforcement of 1ien), and

A74.140 (execution to enforce judgment), .

af5e



Code of Civil Procedure § 799 (repealed)
99~

ance or certificate of title of the property to be partitioned, or a liti-
gation report or guarantee as to the necessary parties to the action,
the plaintiff may procure one before commencing the action, and

may, in his complaint, state that he has done so, and that the abstract,

policy, certificate, report or guarantee is subject to the inspection and

use of all the parties to the action, designating a place where it will /? AL

be kept for such inspection. Otherwise the court may, upon applica- / N

tion of any one of the parties, authorize him to procure an abstract, o
policy, certificate, report or guarantee, which, when made, shall be | 7RI KEOAWT
kept at some place designated by the court for the inspection and use

of all parties, any of whom is entitled to make a copy thereof. The

expense reasonably incurred in procuring such abstract, policy, certifi-
cate, report or guaraniee must be allowed to the party incurring it,
with interest thereon from the commencement of the action, if it had

Comment. The portlon of former Section 799 permitting the parties
to cbtain a title report is superseded by Section 872.220. The portion

allowing the expense of the title report as part of the coste of partition
1e continued in Section 874.010(a).

Code of Civil Procedure § 800 (repealsd)

c::f’_.'

bo ninde by lam' competent searcher of records, and need not be
. ¥ AU , cor-
tificd by the Recorder or other officer, but instead thereof it must he ﬁLL e

vex:iﬁcd l}}f the aflidavit of the person making it, to the effect that he 9 TRIK. EOC(7_

Comment, Former Section 800, relating to the searcher of records and

correction of a title report, is not continued becauge it is outmoded and

irappropriate under modern conditions.
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Code of Civil Procedure § 501 (repealed)

301

& Whenever-~during—the—progress
£ the-action-forpartitionanv—dishursements-shall-heve-beanwde: BAL I
under the direction of the Court or the Judge thereof, by a party arey KEOUY

thereto—interest-must—be-allowed-thercon—irom—the-time-of—maltinge
stich-disbursements:-

Camnment. The substance of former Section B0l 4s continued in Section .

87h4.020.
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