#36. 300 5/5/T5
First Supplement to Memorandum 75-39

Subject: Study 36.300 - Eminent Domain (AB 11 and Related Bills)

Attached as Exhibit I {green) is a copy of & letter from the County of
Ios Angeles indicating opposition to AB 11 unless it 1s amended to make the
changes set out at pages 7=9 of the exhibit. Most of the concerns of the
county have been previously made known to and considered by the Commission.
New matters are limited to the following:

(1} Section 1240.410. Excess condemnatlion. The county would prefer to

keep the excess condemnatlion authority of the ILos Angeles County Flood Control
Act, which permits condemnation of the remainder where the teking will "inter-
fere with recasonable access to the remainder, or will otherwise cause substan-
tial damage to the remainder." ILos Angeles County Flood Control Act (Cal.
Stats. 1915, Ch. 755), Section 16-5/8. (added Cal. Stats. 1953, Ch. 856, § 3).
See discussion at page 2.

(2) Section 1263.260. Removal of improvements pertaining to the realty.

The county opposes this section which permits a property owner to remove
improvements pertaining to the realty if the owner gives the condemnor notice
of his intent to remove and the condemnor does not oppose 1ts removal. In
such a case, the condemnor pays only the removal and relocation cost of the

improvement, not to exceed its fair market value. OSee discussion at page 6.

(3} Sectlon 1263,320. Fair market value. The county would define fair

market value to refer to the price of the property "in terms of money." See
discussion at page-Z.

Respectfully submitted

Nethaniel Sterling
Asslstant Executive Secretery



First Supplement to Memorandum 75-39
EXHIBIT I

COUNTY OF LOS ANGELES

OFFICE OF THE COUNTY COUNSEL
S48 HALL OF ADMINIBTRATION
LOS ANOELES, CALIFORNIA 90012
Suite 321, 11th § L Building
. Sacramento, California 95814

JOHHN H. LARSON, COUNTY COUNSEL
DONALD K. BYRNE, CHIEF DESUTY May i . 1975

Honorable Alister McAlister
Assemblyman, 25th District
State Capitol, Room 3112
Sacramento, California

Re: Assembly Bill 11, relating
to acquisition of property
"~ for public use.

Dear Assemblyman McAlister:

The Board of Supervisors of the County
of Los Angeles, on April 22, 1975, adopted
a position to oppose, unless amended, your
Assembly Bill 11.

Attached hereto is the recommendation
of the Los Angeles County affected depart-
ments upon which the Board acted,

Mr. Ambrose of the County Counsel's
office has previously furnished you infor-
mation indicating in substance our problems
with the bill.

If you have any further questions re-
garding our position on Assembly Bill 11,
please let us know.

Very truly yours,

ald E. Wheat
egislative Representatlve

cc: Assemblyman John Millér, Chairman
Assembly Judiciary Committee

JEW:jk

Enclosure
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A BOARD OF SUPERVISORS AGENDA 4/15/75
) BI'LL (AUTHGR): AB 11 (McAlister) '
'ZSUBJECT={;-' EMINENT DOMAIN S
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@At?eétad—né artménts: Road, Flood Control, Facllities, °°“ﬁt§'é5;hiei¢ﬂ¢,f“‘

¢

I ,
Effect on County: Major Operational; Major Fiscal
' Reconmended Position: OPPOSE UNLESS AMENDED )

Analysisi similar to AB 278 (HeAlister); AB 131 (McAlister) . ..

AB 11 is a comprehensive revision of existing statutory provisions -

relating to eminent domain. It is the major bill in a serles of ...
' pyoposals recommended by the Californialaw Revision Commission. Two - -
" “gatellite" bills, AB 278; AB 131 would delete and revise eminent -
. dgmain:provisions in various codes to conform with AB 11. SRR
. Fgllowing is an analysis of the major provisions of the serieg of - .
. bflls.  Code sections refer to those sections of the Code of -Civil '
- Procedure either added to or amended by AB 11. : S

| The Right to Take.(Sections 1240.010-1240,160)

yrrent law sets out a host of "public uses" the government camn .~ .
comdemn property for. AB 11 deletes these sections but provides that
" the only limitation on the power to condemm is that the property be
taken for a public use. AB 278 provides a very general and broad
aythority to condemn for counties, cities, and school districts.
" AR 131 revises the L.A. County Flood Control District Charter. The
Dgstrict retains its eminent domain powers; however, its powers of
comdemning excess property and of condemning an entire house rather ' -
than a portion of a& house are repealed, and the District will be able
. tg condemn excess property only on the same basis as all other public
jurisdictions as set owtin AB 11,
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Future Condemnation (Article 3, Sections 1240.210-1240. 230)

These aectinns permit the County to condemm or acquire property for
future use if there is a reasonable probability that its ''date of use".
-+ ofithe property will be within seven years from the date the complaint
18’ 'filed "or within such longer period as is reason&ble."_ This
section would be beneficial to the Coumty. - R

Subst:ltute Condemnat:lon (Sections 1240.310-1240,350) - 0

Unﬁer Section 1240.340 one puhlic agency can, in lieu of paying mnnay- o
' _to: ‘the second public agency for its property,.condemn for the second | iy
pﬁhlic agency substitute property (held by a third person) where the
‘j. court feels justice requires such action. The court can, in determining
. whather,it will permit the condemmation of the substitute property,
. consider the hardship imposed on the owner. This Section can only be -
used when the other sections for substitute condemnation cannot be g;;,,;
cumplied with, It should be noted that in condemning property, the ' .
‘ substitute property does not necessarily have to be used for a pdblic ‘
L ue@. This section merely provides a vehicle to compensate the - . &
_ puhlic ‘entity who 1is losing 'necessary property' by paying to him .-
' “substitute property. This section could invite substantial litisation.

'i:Seetiﬁﬁ'1240 350 provides for the condemnation of additional propertyrf ;
“in. order to mitigate severance damages. This section would permit ' o
County access to landlocked property. -

Exgeas Condemnation (Section 1240.410-1240, 430)

T_ These sectiona pertain to the condemmation of "remmants". Seetion '

1240.410 provides that a "remnant" ( remaining property of little -
- matket value) may be condemned; however, the owner may defeat the :
" taking if he can prove that his property need not be condemmed _
 because '"'the public entity has a reasonable means to prevent the -
property from becoming a remnant. This would permit an owner to .
"1itigate other means to build a project without making his property

& vemnant.The State Department of Transportation and the L.A, City

, Atturney oppose this section. Passage would mean increased .

- severance damages to the County in many situations,

Litigatian Expenses (Section 1235.140)

Thia section defines litigation expenses as those which are “reasondhle"
‘attorneys fees, appraisal fees, and fees for the services of ' other L
experts...whether such fees were incurred for services rendered before -
_or after the filing ofthe complaint.' This definition permits the
award of fees paid by an ownmer to prevent the acquisition of his -

< property in an eminent domain action. The definition of litigation o
expenses is too broad, and the cost to the County if these fees

_must be paid will greatly increase the cost of condemmation.
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Condemetion for Compatible Use (Sections 1240.510-1240. 530)

- LN}
.

These sections permit the exercise of the power of eminent domein ¢
‘to acquire use of property already appropriated to a public use if
 the new.proposed use will not unreasonably interfere with or 1mpa1r )
"' the ‘continuance of the existing public use or use that "may reeaonebly ,
be expected to exist in the future." {Joint compatible pﬁblic uaes) '

It 13 of a vital necessity that this section be adopted 1f the Coopty

é and the Flood Control District are to have a way to condemm righta-_\; 8

* of way.across property belonging to the State of California and Tt
appropriated to a public usa. . Co e

Condenmetion of More Necessary Public Use (Sections 1240 610 1240 700)
These sections pertain to condemnation of property for & mote . '*"54-.?
‘necessary public use. Section 1240,640 provides that State property

- Mappropriated to public use" is a more necessary public use over all .

- othersg,;, Current law on this is uncertain, although - County Counsel v
believes ‘that the Flood Control District has a right under current law -
: to condemn necessary rights-of-way through State property. . 1f 1240. 610
1s adopted 'the County and Flood Control District can only condemn

- State:property if our use is “compatible" with theirs. If a Road .

. project goes through State property and is incompatible with. the State _

' ‘uge of the property, the County camnot acquire the State property. -

. The State, however, has complete power to condemm any County property
despite our use of the property and the State's proposed use of the

property.

Section*1240 610 permits "any person authorized to acquire property

for a particular use by eminent domain" to acquire any property

(except the State's) appropriated to a public use if it is eought N

. for a "more necessary public use"., Thus, a city can -condemm county

- property and vice versa if the uae for which the property is to be .
taken "is a more necessary public use than the use to which the property

" is appropriated." This is a departure from existing law. The current -

law is that certain public entities. cannot comdemm property from -
- each other. The City Attorney of L.A. is concerned that this oould
stert a "war" between various jurisdictions. . .
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o aB 1 (Cont*q)

Dste or Vsluation.‘ {Sections 263 110-1263,150) - B :-'ﬁﬁi

ThesESections pertain to the date of valuvation in the trisl. -The newJ“
‘basic concept is that the date of valuation in all cases will be the .dat
“on which the plaintiff makez & deposit of Just compensation whether or n
plsintifr has taken or Beeks to oLtzin an order for possession. This 1&
s concept that the County should support. ,

Heasure of ﬁompenlation for Property Taken. (Section 1263 320} S

L e "tl L
Section 1263 320 defines fair msrket value but does not contsin ths word
highest price in terme of money. . SR

The deftnition of felr market value should continue the words'"in terms

'Lv of monex. The County pays in money for the property it acquires in an .

nent domaln case, and the Jury should be legally instructed that rsir

ymarket vslue is value "in terms of money".

Possession Prior to Judgment. (Sections 1255. 010-1255 RBD) 'ﬁh?;ffz

‘A8 mentioned earlier, immediate possession will now be available 1n a11

eondemnation projects no matter what public use is planned for the prope
" being condemned. Possession cannot be taken for 90 daye when the proper
is a residence, farm or commercial property. The time limit is 30 days -

" 'all other properties. Current law provides for & 20-day waiting period.

. To obtain possession, the agency must deposit the amount of Just compensa
“tlon- 1t has established for the particular parcel. S

A minor difffculty with the:provision for immediate possession 18 the

requirement the owner be served with a written statement or summary of
Just .compensation. This duplicates the process in that the owner alread:

. » recelved.a summary of just compensation before the action is filed pursut

- Government Code Section 7267.2.

An sspect that could cause the County and other publie gurisdictions prol
- lems in obtaining immediate possession is Section 1255.420, which provide
“ the court may stay the order of possession if possession will csuse' the
‘owner & _substantlal hardship. The court in ruling will consider the neet

R of the public agency and the substantial hardship if the order is atayed.

This section makes obtaining possession at a specific time somewhat un-
. predictable. We could heve difficulty establishing our "need" for posses
~for an individual parcel. Since the property owner has 90 days before he

" must move after being served with an order of immediste possession, this

.." ghould he sufficient time for the owner to relocate.

" Burden of Proof--Procedures for Determining Right to Take and Coggenssti

ectlons . - 240}

Seotion 1260.210 changes existing law in that 1t provides thst neither ps
hag the burden of proof. However, the new law retains existing law by

:; giving the defendant the right to present his evidence on the issue of
compensation first and allowe him to commence and conclude the srgument.

i B e Te
e 4 .
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current law places the burden of proof upon the property owner andi,thera

@fore, Section 1260.210¢ pleces the condemnor in a more disadvatageous
_ position than under existing law (property owner will not have burden of

proof and he gets io open and cloge}.

__.The last sentence of Paragraoh 6 in Section 1260.22) permits a defendant ,
" to present evidence during the first stage of the proceeding "of the -
" value of, or infury to, his interest in the property". This permits the.
- Mgtacking" or "pyramiding” cf separate interests in the total fee and mak
" the public entity's election to have the property valued "as between plail

. tiff and all defendants” a nullity . '

LR

; Compensation for Improvements.

 gaetion 1263.205 provides for compensation for improvements pertaining to
..~ the realty {commonly called "eyxtures" under current law). The problem
""with 1263.205 18 that the sectlon defines "ymprovements pertaining to the
1.realty“:to include any “"facility, machlnery or equipment installed for us
" on property taken... or on the remainder if such property is part of a
* larger parcel, that cannot be removed without a substantial economic loss
- 'leaves uncertain what kind of loss is to be considered; e.g., loss to the
B Rroperty,and equipment or economic losa to the owner-operator. The term-
Mraci1ity" 18 extremely broad and is e term that has not been defined by

. the courts in eminent domain cases. 5
« Assembly Bill 11 further provides in 1263.260 that the owner of improveme
- pertalning to the realty may elect to remove such improvements by Berving
" on the plaintiff & notice. If the plaintiff fails to respond within a
.. certain time, the owner may remove such improvements and shall be  compen«
" sated . for thelr reasonable removel and relocation costs, not to exceed
" the market value of the improvements. This section, when viewed in light
" of the section described above which defines improvements pertaining to ¢
 realty, will greatly increase the cost of acquisition snd will greatly -
~ 4nerease the litigation expense inveolved, and we would oppose these new .

' provisions of Assembly Bill 11.

"

LY

.. Compensation for Loss of Goodwill.' (Section 1263.510) R

" "This is probably the most ccntroversial of all the provisions of Asgembly
~ B111 11. Our experience and contact with all other public agencies is .
~ that they are unanimously opposed to this section. 1263.510 provides tha
. the owner of a business on the property taken or on the remainder may be.
" eompensated for loss of goodwill. This means Lthat even in a partial taki
> case; e.g., widening of a street resulting in the taking of a portion of
land but none of the bullding, & alaim for loss of geoodwill can be made.:
An owner can claim loss of goodwill in almost any type of taking with thi

" gection. | | |
If this section is a&opted, the increase in aéquiaition-price for ﬁfopert

needed by the County of Los Angeles will skyrocket. We are at & serious
disadvantage in disproving loss of goodwill against the owner-entrepreneu

‘"“C;""
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Section 1265.310 provides that unexercised options are terminated on

the riling of an eminent domaln action, but the option helder will be . =
“entitled to the value of his cption. This is a significant changee over -
- axisting law, ard there 18 & question with this new proposal as to whether .

‘the cption price may be testified to during the valuation trial, The .. -
. option holder will be able to appear and defend his option, and the deters
" mination.of the value of the optlion appears to be & problem. This section .
' will increase the acquisition costs of the Cuunty, and we believe it 13 ‘
Loan unnaceasary section. - ‘ y

! . .
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i Futura Intereat.j (Secbion 12u5 410} | o ﬁ~;ﬂ'

_Future interest holdere ars compensable under a. complicated section._ Thil

- gection appears to open up another avenue of litigation and another addi-_n

.tional cost to the public agency in acquiring property. Our experience has
» yesulted ‘in no serious problem with future interest holders under .current.
. law, and the addition of thls section expressly providing for the compen-.;~
~sation, for future interest holders can again only increase the coat to the

“Countv for the acquisition of property. ' » e e

Because or the prablems discussed above, it is recommended that - the Countr
- adopt the following positions with regard to the three bills. If the . ..
'~recommended amandments are not included in these bills, they should ba

1 .oppoaed. _ .
" The Right to Take

(1) Delete those provisions of AB 131 which 1limit the powera of o
sthe Flood Control District to condemn excess propertv,. SN

Future Condemnation

(2) Support Article 3, Sections 1240,210-1240.%30 of AB 11 which
permits the County to condemn for future use; ‘ .

fsﬁbatitute Condemnation .. - L S ',f;.5,-;<37'~f3ir:

*

=*(3) ‘Delete Section 1240, 3&0 of AB 11 which permits & local agency
. ! t0 condemn property for a secocnd agency in lieu of payment
of funds; L L s

‘: (h) Support Seetion 1240 350 or AB 11 permitting condemnation tor
" . . utllity of access; _ DR

'Excess Condemnation

‘j(5) Delets Section 1240.10 of AB 11 which permits a property owner 'w;;

- to litigate other means to build a proJect without making hia.;
property a remnant _ o N _

A | vyt '
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. Aﬁ*li'fbontfdl"*
Liﬁigétion Expensey s
'(6) Delete the definition of litigation fees in Section 1235. ho qﬁiqh

permita the award of fees pald by an owner to prevent the aqguip}p
tion of his prnperty in an eminent domain action;

‘VCOndemnation for Compatible Use

‘.‘..'- - l'-.t;.

f{?) Support Article 6 pertaining to joint compatibla public usea' L

COndemnation of More Necessary Public Use ..

'(8) Delete Section 1240, 5#0 which states that State property "appro-..
el priated to public use" 18 a more necessary public use ovar 311 D
“.'a,;,':othera; , , . R
v, . {9) . Delete Section 1240.610 which would provide that the County and f‘-f.
$ .. ., Flood Control District could only condemn State property if our . . W

7 use is "compatible™ with theirs, and would allow local Juria-dﬂ L

. ~r}rd1ctions to condemn each others' property;

Date of Valuation

[10) Support Sections 1253 110 et al.

*kvﬁ- Meaaure of Compensation for Propertv Taken'-- o ‘,:ﬂ  -':‘_ “-_?;f

{11y Amend Section 1263.230 to include the works "{n terma uf monev"
. in the definition of fair market value; _

IR Pnasession Prior to Judgment

(12} Eliminate the requirement in AB 11 that the owner be Berved with .
: a written statement of Just compenssation;

(13) Eliminate Section 1255.420 which prowides that the court may st x
- the order ‘of possession; 7

Burden of Prcor - | R ,'."

(1&) Amend Section 1260.210 to provide that neither side w111 have the
-burden of proof; however, the condemning agency. should be . given It
the right to commence and conclude the argument;

(15) ‘Delete the last sentence of Paragraph 6, Section 1260. 220, which
-+ permits a defendant to present evidence during the first stage
. &f the proceeding of the "value of/indury to" his interest in
,the property; - R



-

4B 11 (Cont'4)

COmpenaation for Improvements

(15 ) Amend Section 1263.205 to add the following phrase to limit tna,'
R 1temn fcr which compensation would have to be paid: . = .= . '

."But ‘not including any items placed upon the property
.. for the purpose cof sale; or 1nducing the aale or
' { similar items, to the public";

J'"fl?) Delete Section 1263.260 which provides phat the owner of
1mprovements may e¢lect to remove them;

oo compensation for Loms of Goodwill

"_(18) Delete Section 1263 510 pertaining tc loss of goodwill'l

Qgtibn -

- (19, Delete Saction 1265 310 permitting the option holder tol  ﬁ ’
. -7 appéar and defend his optilon; , -

N

. Future Intarest

':~(20) Delete Section 1265 4io making future interest holders ; f
' - compensable. i



