#39.160 5/29/75
Memorandum 75-67

Subject: Study 35.160 - Revision of Attachment law

This memora.dum considers comments we have received to date on the Tentae

tive Recommendation Relating to Revision of the Attaepment Iaw. Coples of the
letters we have received are attached as exhibits to fhis memorandum; also
attached is a copy of the tentative recomme.dation as 1t was sent out for
comment.

Most of the comments received were favorable. The most serlous criticism
came from the Credit Managers Associations {see Exhibit VII). The comments are
consldered in the order in which the sectlons referred to appear in the tenta-
tive recommendatiomn.

We hope to be able to approve this recommendatlion to be printed sublect
to editorial revisions and introduced in the legislature for the 1976 session
s0 that it can be acted on before the Attachment Iaw becomes gperative on
January 1, 1977. Please mark your suggested editorlal revisions on your copy
and glve it to the staff at the October meeting.

Expeditious Procedure for Claiming Exemption of Necessities--§§ 482.100, 484.5 igl
185.530.

An expeditious procedure for cleiming an exemptlion for necessitles 1s
provided by subdivision (c) of Section 482.100. However, in its present form,
it applies only where the right to the exemption is a result of changed circum-
stances. When the defendant desires to claim an exemption for property levied
upon u.der an ex parte writ (issued pursuant to Section 484.520, 485,220, or
485,540}, he is required to follow the more cumbersome procedure set forth in
Section 690.950. See Sections 484.530 and 48+.230. The staff recommerds that
the expeditlous procedure for claiming exemption of necessities upoun & showing

of changed circumstances provided by subdivision (c)} of Section 482,100 be made
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avalilable where the defendant is making his first cleim of exemption after levy
of an ex parte writ-«of course, without the necessity of showi.g changed circum=-
stances. This would regquire the further amendment of Sections 4%54.530 and
L85,230 as follows:

SEC. 10. Section 484,530 of the Code of Civil Procedure is ameaded
10 read:

484 .530. (a) ZIf-a-wrii-ef-atiachmeni-is-icsued-under-this-arsieley
ke The defendant may claim an exemptlon as to ke property levied upon
pursuant to 8 writ issued under this article by following the procedure
set forth in Section £90.5 except that the defendant shall claim the
exemptlion not later than 30 days after the levyiang oificer serves the
defendant with the notice of attachment describlng such property . For
this purpose, references in Section ©30.50 to "the debtor" shall be
deemed references to the defendant, and references in Section 690.50
to "the creditor” shall be deemed references to the plaintiff.

[(b} The defendent.may claim thé exemption provided by subdivisien (b}
of Section B87.02Q within the %ime provided by subdivision (&) of tBig
section either (1) by following the procedure set forth in Section 690,50 .
or {2) by following the procedure set forth in subdivision (c¢) of Section
452,100 except that the requirement of showing changed circumstances under

aubdivislon (a) of Section 482.100 does .ot apply.

{83 (c) Notwithstanding subdivisies subdivisions (a) and (b) , =
claim of exemption shall be denied if such claim has been denied earlier
in the action and there is no change in circumstances affecting such claim.

Comment. Subdivision {a) of Section L484.530 is amended to provide
that the defendant may claim an exemption for property that has been
levied upon not leter than 30 days after the levying officer serves the
defendant with a notice of attachment describing the property. See
Section 488.020 (notice of attachmeit). The 10-day aud 20-day periods
running from the time of levy as provlided in Section 690.50 are not appli-
cable to attachment. The manner of service is provided by Section 482.070.
{subdivision (b) permits the defendant to claim an exemption of neces-
sities by the expeditiolS procedure provided by subdivision {¢) of Section
%82.100 as an alternative to the procedure provided by Section 690.50 and
incorporated by subdivision (&) of this section. However, as subdivision
(b) provides, the defendant is not required to show that his right to claim
the exemption is the result of e chaige of clrcumstances as 1s required
wheu a claim is made under Section 482.100 after the time for claiming
exemptions has passed.] Subdivision (¢) applies where the defendant has
made a claim of exmption pursuant to Section 484.070 for property not des=
eribed in the plaintiff's application but failed to prove his right to the
exemptior.. See also Section L82.100 (postlevy claims of exemption on
grounds of changzed circumstances). Exemptions not claimed as provided by
this section are waived for purpcses of both attachment and of execution
except as provided by Section 482.100.
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SEC. 11. BSection 48%5.230 of the Code of Civil Procedure is amended
to read:

485.230. (a) #F-a-writ-ef-attachmesrt-is-issued-under-shis-ehapter-the
The defendant may claim the-exempiions-provided-by-Beetion-487+020 an exemp-
tion as to property levied upon pursuant to a writ issued under this article
by following the procedure set forth in Section 690.50 except that the defend-
ant shall claim the exemptios not later than 30 days after the levyling OFficer
serves the defendant with the notice of attachment describing such property .
For this purpose, references in Section 690.50 to "the debtor” shall be deemed
references to the defendant, and references in Section 6390.50 to "the creditor”
shall be deemed references to the plaintiff.

[(b) The defendant may claim the exemption provided by subdivision (b)
of Section 407.020 srithin the time provided by subdivision (&) of this section
elther (1) by following the procedure set forth in Bection ©690.50 or {2} by
following the procedure set forth in subdivision {c) of Section L482.100 ex-
cept that the requirement of showing changed circumstances under subdivision
(a) of Section §82.100 does not apply.)

Comment. Section 485.230 is amended In the same manner as subdivision {a)
of Section ¥84.530. See Comment to Section 484.530. In addition, this section
is amended to limit the property for which an exemption may be claimed to the
property that has been levied upon. The defendant mey not claim ea additional
exemption for property that has not been levied upon under the procedure pro-
vided by thls section. Exemptions not claimed as provided by this section are
walved for purposes of both attachment and execution excpet as provided by
Section)hBZ.lGO (postlevy claims of exemption on grounds of changed circusi-
atances).

[Subdivision (b) is identical to subdivision (b) of Section 4BL4.530. See
Section 484,530 and Comment thereto. ]

At‘_carr;hment for Amount of Attorney's Fees--~§ 482.110

Mr. Wolford suggests in Exhibit IT that a subdivision be added to Section
482.110 to make clear that the Attachment Iaw does not authorize the award of
attorney's fees in any action in which such fees would not otherwise be recoversble.
The staff thinks Section 482.110 is clear as it is, but would suggest adding a
sentence to the Comment reading ag follows: This section does not provide any
authority for the award of costs or attorney's fees not otherwise made recoverable

by contract or statute.



Discretion to Deny Attachment

Judge Fainer suggests in Exhibit I that the court should have discretion to
deuy the writ of attachment even though the plaintiff has shown the probable
validity of his claim on the grounds that the plaintiff coes not need a writ of
attechment to secure eventual recovery. (The Beaudreau case referred to by Judge
Fainer is attached as Exhibit I to Memorandum 75~T4.) The staff has some sympathy
with this proposal, but is not sure how it would work. It would be difficult for
every plaintiff who "needs" a writ of attachment to show why he ueeds it. Nor is
it appareut vhat standard the court would apply in determining on its owa motion
whether the plaiutiff needs the writ. When the attachmert recommendation was
first being discussed and drafted, and also later when the bill was in the Legis-
lature, the Commission considered similar proposals. Does the Commission now wish

to recommend that the issuance of the writ be made discretionary?

Cases in Which Attachment Authorized--§ 483.010

Mr. Harold Marsh, speaking for the legislative Committee of the Credit Managers
Associatlons of California (see Exhibit VII)}, objects to the proposed subdivision
(c) of Section 483.010 which would require the plaintiff to show that the claim
arises out of the conduct by the defendant of a trade, business, or profession.
where the defendant is an individual. Mr. Marsh states that, "while this require-
ment should not present any substantial problem in connection with the sale of
goods to the individual proprietorship, in the case of & loan it would be difficult
or impossible in many cases to demo.strate that the loan transaction 'arose out of'
the conduct of his business or that in fact the rovey loaned wag.all used in his
business.” TFirst, subdivision (c) does not provide that the plaintiff must demon-
strate that "all" of the money loaned was used in the defendant™s business.

Second, if the plaintiff cannot demonstrate that at least $500 of the money

logned was used in the defendant'e business, then he should not be able to get
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an attachme:t sinc assuming that the defendant is engaged iu a business, the
plaintiff has not shown any relation betweesn the defendant's business and the

loan by the plaiutiff. The stated objective both of the interim law and the
Attachment Lav is to restrict attachme:t to commercial situations; this can only

be done where the plaintiff is required to show that the particular cause of actien
iz commercial. Third, the criticiem apparently fails to take account of the

opinion in Advance Transformer Co. v. Superior Court, 44 Cel. App.3d 127, 118

Cal. Rptr. 350 {1974), where the court construed the interim statute "as limiting

the attachment to situations in which the claim arises out of the defendant's

conduct of his business." (Emphasis supplied.) Section 537.2(c), interpreted

in Advance Transformer, requires only that the individual defendant be engaged in

8 trade or business. The staff recommends that no change be made in the proposed
amendments of Section 483.010. Iy should also be noted that, when the Credit
Managers objected to this aspect of Sectlon 483.010 in the original recommendation,

it applied to all defendants, not Just individuals.

Description of Property in Temporary Protective Order--§ 486.050

Mr. Harold Marsh suggests {see Exhibit VII, p. 2) that the proposed requirement
that the temporary protective order issued under Section 486.010 et seq. describe
the property "in a menner adequate to permit the defendant to identify the property
subject to the temporary protective order” would be burdensome for the plaintiff
since it would require him to "investigate the detailed facts regarding the
property owaership of the defendant" and would not achleve the purpose of helping
the defendant identify his property subject to the temporary protective order
slnce the defendant knows what property he has 1u the state anyway. The staff
helieves the criticism is exaggerated and fails to take account of the differe. ces

betweer the temporary restraining order issued under present law and che temporary



protective order issuable under the Attachmeuat Iaw. First, the requireme.t
objected to does io more than state the eguitable priiciple appliceble to
lajunctio.ns that the paper served on the defeudant must tell him what he may
or may wot do since he 1s subject to punishment for contempt if he fails to
obey; in the case of a temporary protective order it must sufficiently descrite
the property which the defendant 1s forbidden to transfer. BSurely a statute
permitting the defe:dant to be held in contempt for transferring property that
was not described sufficlently would be objectio.able. Second, the staff
believes that 1f the language objected to were left out it would work no

change in the law. The courts would still regquire the temporary protective
order to describe the property restrained thereby in a manner sufficiently
specific to permit accurate identification. Third, contrary to Mr. Marsh's
claim, Section 486.050 does rot reguire "detailed facts"--except, of course,
where that is the only way the defendant will know what he may and may not
transfer. This may happe., for example, where a temporary protective order 1is
granted ouly as to part of the property of the defendant which is susceptible
to levy. BSuppose the claim against the defendant is small but the defendant's
Invewtory 1s great in value=-in such a case the temporary protectilve order
should be fashioned to restrain the transfer out of the ordinary course of
business of only a portiow of the inventory sufficient to protect the plaintiff’'s
interests. This would necessitate a more detailed description than a case
where all the inventory is restrained. Fourth, it 1s not correct to say thet
under the Attachmeat Iaw the defendant "certainly knows" the property subject
to the temporary protective order since, ublike the temporary restraining
order issued uader Sections -38.1-538.3 of the interim statute, the temporary
protective order does uct autcmatically restrain the transfer of all the defeid-

ant's property (subjecit to certain exceptions) in the state. See Sections

L36.040-L86.060.
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The staff believes the proposed smendmect to Section WLH6.050 is emineutly
reascrable. It should be remembered that the Attachment ILaw permits the
issuance of a temporary protective order only where the plaintiff shows a need
for 1t, wherees in the interim statue the court is required o issue a temporary
restraining order aloung with the notice of the hearing on issuance of the writ.
The staff recommends no chanze in the proposed ameadment of Section 486,050.

Effect of General Assigament or Bankruptcy on Lien of Temporary Protective
Order--% 456,050, ' ' '

Mr. Marsh notes that the Attachment Iaw does not continue the provision
of Section 542b of the interim statute to the effect that the lier of the
temporary protective order is terminated by the institution of bankruptcy
proceedings or a general assigament for the benefit of creditors. The staff
does not recall the reason why this provision was not continued. As it now
stauds, Section 4586.110 seems to permit the plaiatiff to levy on the defendant's
property after the defendant has instituted bankruptcy proceedings or made a
general assigiment and have the attachment lien relate back to a previous time,
thereby displacing other creditors. Cousequently, the staff recommends that
Section 486.0%0 concerning expiration of the temporary protective order be
amended as follows:

SEC. 15. Section 486.090 of the Code of Civil Procedure is amended
to read:
4B86.090. Except as otherwise provided in-Seetions-L8U-0804-486+110,

asd-480,220 in this title, the temporary protective order shall expire
at the earliest of the following times:

(a) Forty days after the issuance of the order or, if an earlier
date is prescribed by the court in the order, on such earlier date.

(b} As to specific property described in the order, when a levy of
attachment upon that property is made by the plaintiff.

[{c) When the defendant files a proceeding under the National Bank-
ruptey Act or makes a general asslgiment for the benefit of creditors.)
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Comment. The amendment of the introductory clause of Section 466.090
is technical and makes no substantive change. The effective date of the
temporary protective order may be extended pursuant to Section 484.080 in
the case of a continuance. The court may modify or vacate a temporary
protective order pursuant to Section 486.100 {on application of defendant)
or terminate the order pursuant to Section 489.320 (undertaking to secure
termination). It should also be noted that, where the defendant claims
an exemption for all the property described in the plaintiff's application
for a2 writ and the plaintiff does not oppose the claim of exemption, the
temporary protective order expires without a hearing or further court
action. Section 484.070(f)}. In cases where the court determines at a
hearing that property is exempt, or that a writ of attachment may not
issue for aany other reason, the defendant may move the court to vacate or
modify the protective order pursuant to Section 486.100.

Subdivision (c)} 1s added to restore a provision of former Section 542b.
Where the defendant files a bankruptcy proceeding or makes a general assign-
ment the lien of the temporary protective order expires unless it has first
been perféected. by a levy of a writ of attachment. Sectilon 486.110.

Levying Officer's Discretion to Levy on less Property--§ 488.030

Mr. Marsh objects to the ameudment to Section 488.030 which would make
clear that the levyiug officer has a duty to levy on no more property that is
"clearly sufficiert to satisfy the amount to be secured by the attachment ™
(See Exhibit VII, p.2.) Mr. Marsh states that it would be impossible for the
levying officer to do this in most cases without hiring an appraiser. The
staff belleves that this proposed amendment continues the substance of existiug
law which provides in Section 540 as follows:

The writ must be directed to the sheriff, or a constable, or
marshkall . . . and must regquire him to attach and safely keep all

the property of such defeudant within his county not exempt from

attachment, or so much of the property of such defendant as may be

sufficient to satisfy the plaintiff's demand against such defeudant,

the amount of which must be stated i.. conformity with the amount

stated in plaintiff's affidavit filed pursuant to Section 538, not

exceeding the amount of the complaist.

To require the levylng officer to levy oi the defendant's property in an
amouit gZreatly in excess of the plairtiff's claim vhere the levying officer

kiows thata levy on a smaller amount of property would secure the plaintiff's

claim would be to condone an excessive levy. Permitting an officer of the
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state to levy krnowledgably on an excessive amount of rroperty also raises
constitutional questions. However, the staff also reco.gnizes that this pro-
vision will rarely have a: effect since the levying officer will generally ot
know that the levy on only a part of the property described in the writ of
attachment will be "clearly sufficieut” to secure the plaintiff's claim. To
anticipate the constitutional problem which might arise in the rare case where
the levying officer had the requisite knowledge as well as to continue the
provision in Section 540, the staff recommends that this proposed amendment be

retained.

Notice to Defendant of Attachment--§ 4B88.310 et seq.

Mr. Flanagan suggests (see Exhibit III) that the procedure for postlevy
claims of exemption would be further improved if the Attachmeut Law provided
for immedieate rotice of the attachment to the debtor. The existing levy pro-
vislors provide that, where the defendant 1s not given notice at the time of
levy, notice is to be given the defeirdant "promptly after levy and in no event
more than 45 days after levy" with the exception of a levy on real vroperty
where notice is to be given promptly after recording and in no event more than
15 deys after recordiug. The staff doubts that changin: the word "promptly"
to "immediately" would cause the levying officers to give notice any sooner
after levy. C(Consequently, the staff does not believe the levy sections should

be further amended.

Undertaking in Justice Court--§ 489,220

Judge Fainer notes in his letter (see Exhibit I) that Section 489.220
providing for the plaintiff's undertaking to obtain a writ of attachment or

protective order does not provide the amount of the undertaking required in



Justice court. The staff recommends that Section 485.220 te amended to correct
this omission as follows:

§ 489.220. Amount of undertaking

4B85.220. (=) Except as provided in subdivision (b}, the amount
of an undertaking Filed pursuant to this article shall be five hundred
dollars ($50C} in an action in justice court, two thousand five hundred.,
doliars ($2,500) in an action in the runicipai court , and seven thousand
five hundred dollars ($7,500) in an action in the superior court.

(b) If upon objection to the undertaking, the court determines thst
the probable recovery for wrongful attachment exceeds the amount of the
undertaking, it shall order the amount of the undertaking increased to
the amount it determines to be the probable recovery for wrongful attach-
ment if it is ultimately determined that the attachment was wrongful.

Comment. Sectio. 489.220 is amended to provide for the amount of
the undertaking in justice court.

The staff has selected the $500 figure because it is cue~half the maximum

Jurisdictioral amount in justice court (Code Civ. Proc. § 112) just as $2,500
1s one-half the maximum jurisdictional amount in municipal court. OF course,
we could make the amount of the undertakiig the same in municipal ard justice

courts.

Operative Date

Exhibit V explains a technical problem concerning the operative date of
three sections that are amended by the Attachment Iaw. Ve propose to remedy
this problem by whatever steps are necessary. The problem may not require any
further action or may be handled by the Lezislative Counsel independent of the

Recommeudation Rglapijg to Revision of the Attachment Iawi,

Respectfully submitted,

Stan G. Ulrich
Legal Counsel
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Memorandum 7507
EXHIRFT I

(N CHAMBERS
MUNICIPAL COURT

LOS ANGELES JUDICIAL DISTRICT
ROSERT FAINER, JUDGE

July 30, 1975

Stan G. Ulrich, Legal Counsel
Callifornia Law Revision Commission
Stanford Law School

Stanford, California 94306

Dear Mr. Ulrich:

Enclosed 1s & filnal draft copy of an srticle that
I submitted to the editors of the Los Angeles County Bar
Journal &t thelr request. Unhappily, the article is
much too long and will probably undergo some substantiszl
editing in order to shorten it.

I am only sending you the article for your general
Informetion as I know that you probably understand the
subject and the problems with the remedy better than any
one in the state.

In writing this letter, I wish to express to you nmy
complete agreement with the tentative recommendations being
propcsed by the Law Revision Commission for the permenent
ettachment law, T believe that the permsnent attachment
law with the tentative recommendations is a far superior
remedy with more definite and clear guidelines, particularly
in its levy and lien procedures, than the interim law., I
would strongly recommend that the Legislature adopt these
recommendations.

I have a number of polnts that I would like to raise
with reference to additional suggested changes. PFirst, I
believe that there should be some discretion in the court
in refusing to issue a writ of attachment even though the
plaintiff has estsblished by a preponderance of evidence
the probable validity of hls claim. The suggested discretion
vested In the court should be to make & determination that
the plaintiff does not need a writ of aftachment to secure
hils position of probable judgment in the future, or if he
1s to receive a judgment, he doesn't need an attachment
equal to the full amount of the plaintiff's claim. In this
regard, I refer you to a recent case in the California Supreme
Court of or Court, 14 Cal. 3d 448,
and particularly at page 460 in which the Supreme Court



Stan G. Ulrich, legal Counsal -2 July 30, 1975

suggests that there ought tc be circumstanc :5 in which
the court would have the discretion to limit the amount
of the undertaking for costs or dispense with it entirely.

Second, I believe that it s an aversight on the part
of the Law Revision Comrission that 1t has not fixed a
minimum undertaking ir a justice court action, and I respect-
fully suggest that this matter be corrected. See CCP 489,220.

Again, I wish to thank you for your kind help in sending
me the tentative recommendations so promptly. They were most
heipful.

Kindest personal regards.

Very truly yours,
-7 =
: /::I-'MM g'ZLMU’—'L,

Robert Painer
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Mr, John . Desouliy

Exac"*ivL SecrunaTy

California Law Rewisior Cowoirsiar
Stantord Law Sof ]
Stanford, Californ e 94305

Daar John:

Pardon my delay in responding to the tentative recom-
mendations of Admissibility of Duplicates and Ividence, and
Revision of Attachment Law. My tardiness is explained by
being preoccupied by not only my work and cther activities,
including being local chapter president of the California
Trial Lawyers Asscciation, tut also dus to an impending
move of both my home and my practice. Come approx§mately
November, I will be in private practice in Clovis, which
iz a growing area just to the northeast of Fresno.

The Commissicn 1s to be highly commended for its efforts
in the recommendation relating tc Admissibility of Duplicates
and Evidence, for its expediency and practicality. 2bout
the only times that I have ba p;oblﬂms with the Best Evidence
Rule is where some 5.C.8. on the other side would want to
take advantage of its techniecality, not for the substantive
merits for which the rule wez cnacted.

Q-a 'J tﬁe

ﬁ'

As to the specification of prepeviy attached in the
Attachment Law. that is mest imsortant., The other merit on
attachment that deserves wenbion is the Fost Levy Claims
of Exemption; I'm glad to see a proposed delay there because
of the delay in notice to the debtor. hut T think even a
better long-range soclution is yoing t¢ be to provide for
immediate notice upon the debtor of the attachment.

Very truly vours,

L]

MMW
(jam%§7*~nglgnaqan; Jx.

JHF :dll



Memorandum 75«07 EAHIRIT IV

Zu CIPAL C UR
WALNUT 1Y

E K-DANVI LE JUDIGIAL | "DISTR!CT

GAC YONACID ROAD WAR MUY CREE CHRHIA 24536

"1
SRR SRR, RGY L. CHIESA
BETSY FITZGERALD RAHMN, JubGe S ) ELERK AMD ADMINIETRATOR OF THE

JOSEPH H. LOMGACRE, JR,, JUDGE MUNITIPAL COURT
JOHM C. MINNEY, JUDGE TELEPHONE (4[3)} #30.6372

September 17, 1975

Mr. George H. DeMoully

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, California 94305

Subject: Tentative Recommendation
Relating to Revlsion of the
Attachment Law

Dear Mr. DeMoully:

This 1s to iInform you that our ztaff has reviewed the
draft you forwarded to us relatlive to the Commission's
recommendations on revisions of the attachment law. It 1is
our consensus that the draft le satlisfactory in 1ts present
form.

We convey to you our ungualified approval of the
draft.

e Sincerely,

f"‘% C——
—Re¥1 T FEIESA

Clerk and Administrator
of the Munleipal Court

RLC/zsd



Memorandum 75«67
EXRIRIT W

August I3, 197

2RTge Hulphy, Esg.
Leginlative Counsel

state Cupitol, roow 3021
Sgerasente, Califorata 35414

JERY Ueorze:

Your opinion with respect to three operative date problams caused
by the snactment of Chepter 200 of the Statutes of 1975 (AB #19) Ls
Tequasted.,

I.

!

cal, Stats. 1973, Ch, 200 (A.B. 919), extended the operatlon af tha
taterin attactwent statuts (Cal. Stats. 1972, Ch, 550) frow Uecenber 31,
. 1975, to December 31, 1974, At the sdwe tims, Chaptetr 200 postpounac the
operative date of the Attachment Lew (Cal., Stats. l974, Ch, 13i6} as
follows:

“SEC. 2. Section 49 of Chapter 1516 of the Statutes of 1974 is
amsnded to resd:

Sec. 49. (a) This sct becomes operstive on January I, +9de
1977 .

{b) Except as otberwiss provided by rules adopted by the
Judicial Coumcil affestive ou or safter Jaousry !, #9546 1977 , this
act shall oot epply te amy writ of attachment issured prior to
January i, 1976 1917 , and such writs of sttachment shall continue

- to be governed in all respscts by tha provisions of Chapter 4
(cosmencing with Sestion 537) of Titls 7 of Part 2 of tha lode of
Civil Procedure iu effect on Uscemsber 31, 4936 1976 .

Howavar, Seation 33 of Chapter 1516 {the Attachment Law) was not &~
manied; it resds es follows:

SEC. 53. Section 1174 of the Coda of Civil Procedure as a-
mended by Chepzer 331 of the Statutes of 1974 shall remaia oper-
ative uatil Jagusry i, 1976, and oo such date shall cease to be

’ B'P.u‘t\"-

This provision was not amended to change the late to 197/.



T Georze Surphy, Bsq.
MAucust 25, I9F5
tare J

- The ataff nf the Law anisinn Lommia&iun hasrennqludtd tnat uectioa_
53 (purporting to make Section 1174 of the Code of wivil Pronc:iure. a8’
- amendad by Chapter 331, inoperative on Janoary 1, 1378} Joes not ftaelf
‘bacone opsrative until Janu.lry 1, 1977, by virtue of Chaptasr 200 (AlB.
419} which postpones the oparatin Jate of "this act” (Chapter 1516),
dence, Section 1174 as amended by Chapter 33i remains oparar,iva ameil
January 1, 1977, Do you agres with this conclusicen? ‘Whet should be Sl
. done at the 1976 session to correct the spparent defsect in Sectiom 33 of .~
Chapter 1516 so that ths correct version of Code of Civil Procedure = - ot
Section 1174 will oot be in doubt? (We plan to introduce a bill at thw . . -
‘1976 session ¢o make various technical corractions in the Attachment Law
and could include any prevision nesded to chufy the. nntul nf Su::ien

: -\11?41&%&:&1111

' n.

- A slatlar ptobln exists with mnd te \hlfarn ad Innututuu L
- Code Smum 1749!. Sutin 54 of chpm 1526 provtdn° : e L

. .BEC. 54, Notwithstanding Section A% of thu ut. Saer.!.u 47 a! 1
: zh{- sqt shall not becoms operative 1f Assembly Bill No, 3A22 is - :
cheptared snd rapsals Secticn 17609 of tha Welfare and Tnecitut “e o
. Codse, If Sectisn 47 of this act becomds operative: Ssction mu!
.of the Waifare sad Isstitutions Coda as smendad by Chapter 41 of Sl
" the Statutes of 1974 shall remsin operative umgil Jmmry 1. lﬂb. S
Mumuu-hnmmhmqtn.

T A.l. w22 m ‘not_chaptered; hence, on its face, ‘Seqtion 54 muid wake
Section 17409 of the Weifave and Institutioas Code o3 svendsd hr mpm
47 of the sumu wt 1974 tmcnnn as of Jumn-y 1, 1976, S TLE

uiu- Sestion 53, Section 54 will wor bm operatl: atil -
1, 1977, by virtus of Chapter 200 {A.M. 919}, Beu«.tln lu
' I-cw Ravision Commtssion has costluded that Sestien 17409 as
Chapter 47, remsins eparative umtil January 1, 1977, Dn yu
this emlmt - ‘

1L,

Chapter 53 of m Scatutes of 1975 (!ﬂtd Huy 3. 1975) M Fnﬂ ,
Cods Seaction 1208, and comtains sn urgency provision, Chapter 1516 alsg
saends Pensl Code Sestion 1208, Consequently, defore Chapter 200 poet~-
ponad the oparative date of Chapter 1316, chnpur 53 became mmtiu.
Ssction J of Chapter 53 provides:




2N

LT ge Juvehy
Al usk 2x, LeTs
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LT 9rid § I3

=
k.

SE. 3. bection 1246 of the tanal Code as amended by secticu
of tnie acht shall remaiv operative only until Januvary 1, 1476, an
v such date Sectlon 1205 of the Pesal Code, as aneunded by uhapts
1316 of the Statuzes of 1974, shall be Furcher aneaded In the for
8t forth in Section % af this act. luerefore, Section 2 of chis
4¢t shall bacome oparative om Januvary 1, 1976, .

b 18 not secious if Penal Code Section 1206 az amendad by Clapter 151
becunas oparativa a3 year warly aince 1r mevely deletes the reference t
attachment of esrnings of a prisopar, a practice taat Ly preciudod by
other statutwa, The staff of the Law Revision Commission belleves tha
(by virtue of Section 3 of Chapter 33) Penal lode Seetion 1204 as a-
aended by Section 2 of Chapter 53 (which picks up the amenduent ‘aade b
Chapter 1516} becomses operative ocn January i, 1976, Is any action
aeaded to make this claart

1 plan to raquset that your opinlon be published in the Asscubly
Journal snd will provide Bancroft-Whitaey, Matthew Bender, and the Wag
Publishiog Company with a copy of your opinion. [ think they will giw
it considaration when thay decide what version of the various sections
to print in the codas. Accordimgly, 1 would appreciate having your
opinion in time so it can be published in the journal of the current
seasion of che legislature.

Yours truly,

Alistsr McAlistar
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Memorandum 7567
EAHIBIT ¥X
COSKEY, COSKEY & BOXER

AYTORMEYS AT LAW
1180 GLENDON AVENUE
LOS ANGELES, CALIFORNIA 80024
TELEPHONE (213 477-5008, §79-0588

TOBIAS COBKEY {1808.1974) : :
HAL L. COSKEY
SANDOR T. BOXER September 24, 1975

SAMUBL W. GORDON

CALIFORNIA LAW REVISION COMMISSION
Stanforéd Law School
Stanford, California 94305

Attention: John H. DeMoully,
: Executive Secretary

Re: Tentative Recommendation Relating To Revision
Of The Attachment Law | '

Dear Hr.'nenoullyz

I have now had the opportunity to review the Tentative
Recormmendation as it pertains to the proposed amendment
to Section 490.010. As you may recall, I attended cne
- meeting of the Commission in Los Angeles and addressed
my remarks to this Secticn.

In my opinion, adoption by the Commiszion of the proposed
amendment to the foregoing section would be a very con-
. structive step,. -

STB/b




Memorandum 75«57

EXRIBIT V11
WAL 3
mx.nc:s;.t.um L0 I }L:m i ﬁé@m LAW GFFICES
BOWET B bR HOWARD 0. TREMAN )
acowssle  NouaDh R NOSSAMAN, WATERS, KRUEGER, MARSH & RIORDAN
m:_cm wiHOARLD f Wilktin — . )
. Mml.w‘ = nmnm!...mgz. THIRTIETE FLOCER ¢ UNION 8ANE SQUARR
, BALR AVID N, : z i
N‘m 445 SOUTH FIGUERDASTRERT *+ LOS ANGELES, CALIFORINIA 3047

R AND T G T TELEPHONE {21°! 618-5321
O 3 LEMON 1.
WILLIAM D. MATXUNGON FELLIY |, AN, P
CAL W, MATNEL. BANICIG | .
pisam  mmanec | '
JAARS A& MAMETON THOMALY. WELE . - September 2"4, 19?5
ANTHUR . CHRNER RAYHOME ], IFATON C

RERE TO Hik NUHERL

Professor John H. DeMoully
Executive Secretary

California Law Revision Commission
School of Law

Stanford “California 94305

" Re: ‘Tentative Recommendation Relating to
Revision of the Attachment Law {(July 1975)

Dear John:

I have been reguested hy the Legislative Commit-
-tee of the Credlt Managers Associlations of California to
transmit to the Law Revision Commission thelr comments re-
lating toc the above mentioned Tentative Reco.nmendation
ecirculated by the Commission. The Credit Managers Assocla-
tions believe that three of the amendments which have been
proposed in this Tentative Recommendatlon should not be
adopted and would oppose thelr adoption. ‘Thege three- amend-
ments are as follows' '

(l} The proposed amendment to Section 483 010(e)
would restrict the availabllity of an attachment in an ac-
tion ageinst an individual to a case where the "claim arises
out of the conduct by the individual of a trade, business,
or profession." While this reguirement should not present
any substantial problem in connection with a sale of goods
to the individual proprietorship, in the case of a loan it
would be difficult or impossible in many cases to demon-
strate that the loan transactlon "arose out of" the conduct
of his business or that in fact the money loaned was all
used in his business. The regulrement in the efisting



NOSSAMAN, WATERS, KRUEGER, MARSH & RIOADAN

Professor John H. DeMoully
“Page Two , _ :
September 24, 1975

version of the new Attachment Law protecis the individual
proprietor against the use of an sttachment to collect a
debt resulting from the sale of consumer goods to him, as
opposed to the sale of Inventory or egquipment for use in
his business. 'There is ne reason in our judgment to go
beyond that requirement and impose an unreallstic require-
ment to satisfy theoretical objectives. It is my recollec~
tion thet the same requirement was contailned at one stage
in the original Bill introduced by the Commission or in a
version of the proposed statute before its Introduction
and was eliminated because of the objections of the Credit
" Managers Assoclations. They will oppose 1ts reintroduction
Into the statute.. _ : :

. (2) The proposed amendment to Section 486,050
would require that the temporary protective order describe
"the property in a minner adeguate to permlt the defendant
to identify the property subject to the temporary protec-
tive order." The explanation given for this proposed change,
that the deseripiion in the temporary protective order
"should be sufficlently specific to permit accurate identi-
fication,". is completely beside the mark since the defendant
is restrained from transferring any of his property in this
State out of the ordinsry course of busliness with speclfied
exceptions. The defendant certainly knows what hls property
in this State 1s and needs no further description. To re- .
quire the plaintiff to investlgate the detalled facts regard-
ing the property ownership of the defendant in the manner
that would be necessary in order to issue Instructions to
the Sheriff or Marshal forthe levying of his writ of attach-
ment before he can obtain the temporary protective order will
largely destroy the value of the temporary protective order.
Presumably the proposal is intended to do exactly that and °
arises out of the hostility previously manifested by the staff
of the Commission to having any protective order. '

(3) The proposed amendment to Section 488.030
would require the levying officer to determine how much of
the property described in a writ of attachment 1is "clearly
sufficient to satisfy" the debt of the plaintiff and to levy
only on that portion. It would, of course, be impossible in



NOSSAMAN, WATERS, KRUEGER, MARSH & RIORDAN

- Professor John H. BeMouliy
Page Three
September 24, 1975

most cases for the levying offlcer to make any such deterw
mination without hiring an appraiser. This proposal seems
- to arise out of & highiy theoretical apprcach to practical
problems. Such an approach can result in making eny remedy
as a practical matter ineffeclive. : -

- In addition to the foregoing comments, the Credlt
Managers Assocciations have noted that the provislon in Sec~
tion 486,110(b) omits the provisicn in Sectlon 542b of the
present law that the lien created by the issuance of the
temporary protective order is termlnated by the instltution
of a bankruptey proceeding or the making of & general assign-
-ment for the benefit of cregitors by the defendant, unless
there has been a previous levy on specific property. This
omission was frankly not observed by the Credlt Managers
‘Associations at. the time of the enactment of the new Attach-
ment Law in 1974, It is strongly urged that thils provision
be restored.. So far as I can recall, although 1 have not
reviewed agein the various reports issued by the Commisslon
in 1973 and 1974, no explanation was offered by the Commis-
sion as to why 1t was deleting this provision. It would
seem to ve falrly obvious that where there 1s a general
assignment cor a bankruptey flling, it 1is not falr to the
other creditors of the debtor to preserve a general lien
such as that represented by the temporary protective order.

T would appreciate it very much if you would ad-
vise me as to the action taken by the Commission wilth res-
pect t6 these comments so that the Credit Managers Assocla-
tions may consider what further steps they desire to take
in connection with thils matter. ‘ :

' : : a¥old Marsh, Jr.
ces: Mr. W. J. Kumli - of NOSSAMAN, WATERS,
All Members of the KRUEGER, MARSH & RIORDAN
Legislatlive Commlttee :

13 yours,



STATE OF CALIFORNIA

CALIFORNIA LAW
REVISION COMMISSION

TENTATIVE RECOMMENDATION

relating to

Revision of the Attachment Law

© July 1975

Catmrornta Law RevistoNn CoMMISSION
Sehkool of Law

Stanford University
Stanford, California 94305

© Important Rote: This tentative recommendation is being distributed so that
interested persons will be advised of the Comnlasion's tentative conclusions and

can make their views known to the Commission. Any comments sent to the Commis-
sion will te considered when the Conmission determines what recommendation, if
any, it will make to the {alifornia Legislature. It is just as important to
advisd® the Commission that you approve the tentative recommendation as it is to
advise the Compission that you object to the tentative recommendation or that .
you belleve that it needs to be revised. COMMENTS ON THIS TENTATIVE RECOMMENDA -
TIOK SHOULD HE SENT 10 THE COMMISSION BOT LATER THAN SEPTEMBER 25, 1975.

The Commission often substantially revises tentative recommendations as &
result of the comments it recelves. Hence this tentsative recommendation is not
necessarily the recozmendation the Commission will submit to the Legislature.
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TENTATIVE 7475
RECOLMESDATION
relating to

REVISION OF THE ATTACHMENT LAW

Introduction

In 1971, the California Supreme Court in Randone v. Appellate

Degartmentl declared unconstitutional California's prejudgment attach-
ment statute on the grounds that the procedure violated the due process
requirements of both the California and the United States constitu-
tiOns.2 An interim attachment statute--which was orlginally scheduled
to expire on December 31, 1975--was enacted in 1972 to remedy the con-
stitutional defects in the scheme invalidated by Randone.3 At the same
time, the 1972 Legislature directed the Law Revision Commission to
continue its study of attachment law;4 and, upon recommendation of the
Commission,5 Code of Civil Procedure Sections 481.010 to 492.090 (herein-
after referred to as the "Attachment Law") were enacted in 19?4.6

The Commission has received comments from various persons and
organizations concerning the Attachment Law and has concluded that a
Lumber of revisions are needed, Legislation has been enacted to defer
the operative date of the Attachment Law until January 1, 19??,? 80
that the Legislature will have an opportunity to enact the needed revi-
sions before the Attachment Law becomes operative. This legislation
would also extend the expiration date of the 1972 interim attachment

statute until December 31, 1976,

L. 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971).

2, For further discussion, see Recommendation Relating to Prejudgment
Attachment, 1} Cal. L. Revision Comm'n Reports 701, 721 (1973),

3. Cal. Stats. 1972, Ch. 550.
4. Cal. Stats. 1972, Res. Ch. 27.

5. Recommendation Relating to Prejudgment Attachment, supra, note 2.
See also Report of Senate Committee on Judiciary on Assembly Bill
2948, Senate J. 13010 (August 21, 1974).

6. Cal. Stats, 1974, Ch. 1516 (Assembly Bill 2948).

Cal. Stats. 1975, Ch. 200 (A.B, 919). The Attachment Law orig-
inally would have become operative on January 1, 1976. Cal. Stats.
1974, Ch. 1516, § 49,

~1-



Cases in Which an Attachment :lay Be Issued

The Attachment Law permits the issuance of an attachment in an
action against a ‘'defendant engaged in a trade, business, or profession"
on an express or implied contract where the amount claimed is not less
than $500, exclusive of costs, interest, and attorney's fees, provided
that the subject of the contract upon which the claim is based was not
used "primarily for personal, family, or household purposes."d The
Commission recommends that this provision be revised as follows:

{1} Wnere the defendant is a corporation or a partnership or other
unincorporated assoclation, the writ of attachment should be issuable
without requiring the plaintiff to show that the defendant 1s engaged in
a trade, business, or profession or that the subject of the contract
upon which the claim 1s based was not used primarily for personal,
family, or household purposes. The interim statute permits attachment
agalnst all business corporations and partnerships without such addi-
tional showing.g The recommended change would permit the issuance of an
attachment against a corporation or a partnership or other unincor-
porated asscciation regardless of whether it 1s organilzed for profit or
is enpaged in an activity for profit.

(2) Where the defendant is an individual, a writ of attachment
should be issuable only where the plaintiff shows that the contract
claim arises out of the conduct by the individual of a trade, business,
or profession and that the subject of the contract was not used primar-
ily for persomal, family, or househocld purposes. Under the Attachment
Law, it is possible for an attachment to be issued against an individual
who 1is engaged in a business on a contract claim unrelated to the busi-

ness.lo The proposed change would correct this anomaly.11

8. Code Civ. Proc. § 483.010.
g, Code Civ., Proc. 5 537.2.

10, Code Civ. Proc. % 483.010. But see Advance Transformer Co. v.
Superior Court, infira note 11,

11. The interim statute permits attachment against “'[i]ndividuals
engaged in a trade or business." Code iv, Proc. § 537.2(c). It
1s interesting to note that, in Advance Transformer Co. v. Superior
Court, 44 Cal. App.3d 127, 142, 118 Cal. Rptr. 350, 360 (1974), the
court construed the interim statute "as limiting the attachment to
situations in which the claim arises cut of the defendant's conduct
of his business."

—7-



Property Subject to Attachment Where Defendant is an Individual
Where the defendant is an individual sued for his individual 1lia-

bility as a partner, the Attachment Law limits his personal property
subject to attachment12 to that property "‘used or held for use in the
partnership’s trade, business, or professiun."l3 However, where the
defendant is an individual who is liable other than as a partner, the
Attachment Law does not limit the individual's personal property subject
to attachment to that which is used in the defendant’s trade, business,
or profession.l4 The Commission recommends that the provision limiting
an individual partner's personal property subject to attachment to that
"used or lield for use in the partnership’s trade, business, or profes-
sion™ be eliminated because it results in a different standard for
determining which property of an individual is subject to attachment
depending on whether the trade, business, or profession conducted by
that individual is a partnership. If an individual defendant is person~
ally liable in an action against a partnership, his property should not
be afforded any greater protection than that of an individual who con-
ducts his business, for example, as an independent contractor or sole

proprietor,

Money Located Other Than on the Business Premises

The Attachment Law provides that, where the defendant is an indi-

vidual, all money on the premises where he conducts & trade, business,

12. The following types of personal property are subject to attachment
where the defendant is an individual: (1) accounts receivable,
chattel paper, and choses in action of at least $150, (2) deposit
accounts over $1,000, (3) equipmeat, (4) farm products, {5} inven-
tory, (6) judgments arising out of the individual's conduct of a
trade, business, or profession, (7) money on the premises where the
individual conducts a trade, business, or profession, (8) nego-
tiable documents, (9) negotiable instruments, (10) securities.

Code Civ. Proc. § 487.010{c), {(d).

13, Code Civ. Proc. § 487.010(d).

14. See Code Civ. Proc. % 487.010(c). In the Commission's original
recommendation, subdivision (c) of Section 487.010 limited property
of an individual subject to attachment to that "used or held for
use in the defendant's trade, business, or profession.” See Recom-
mendation Relating to Prejudgment Attachment, 11 Cal. L. Revision
Comm’n Reports, 701, 793 (1973), This language was amended out
before final passage of the Attachment Law; however, the parallel
language in subdivision (d) remained. See Agsembly Bill 2948 (1974
Reg. Sess.), as amended in the Senate, August 22, 1574.

-3-




or profession and his deposit accounts (except the first 5$1,000) are
subject to attachment.15 Under these provisions, a defendant could
shleld his money in deposit accounts from attachment by withdrawing it
and keeping it somewhere other than on his business premises. To pre-
vent this evasion, the Attachment Law should be amended to provide that,
in addition to money located on the business premlises, all but $1,000 of
the individual's deposit accounts and money located other than on the

business premises is subject to attachment.

Leasehold Estates With Unexpired Term of Less Than One Year

The Attachment Law provides that, where the defendant is an indi-
vidual, all of the individual’s real property is subject to attach-
ment.l6 The Commission recommends that this provision be amended to
make clear that in the case of an individual the property subject to
attachment includes any interest in real property other than a leasehold
estate with an unexpired term of less than one year. Exclusion of
leasehold estates with an unexpired term of less than one year will
prevent the attachment of most residential leases. The interim statute

contains a similar provision.l?

Postlevy Claims of Exemption

The Artachment Law incorporates the exemption procedure applicable
after levy of a writ of execution18 for claiming exemptions after levy
of an ex parte writ of attachment.19 The execution exemption procedure
requires that claime of exemption be filed within 10 days after levy of
the writ, except for homestead claims20 which must be filed within 20
days after levy. Under the Attachment Law, however, in many Iinstances
the defendant will not be aware of the levy of the writ of attachment on
his property until after the 10-day or 20-day period has expired.21 In

addition, except for hardship exemption claims (discussed infra}, there

15. Code Civ., Proc. i 487.010(c)(2) and (7).
iﬁ. Code Civ. Proc. & 487.010(c).

17. Code Civ. Proc. § 537.3(b)(6).

18. Code Civ. Proc. i 690.50,

19. Code Civ, Proc. §§ 484.530 and 485,230,
20. See Code Civ. Proc. § 690.235,

21, For provisions concerning the notice of attachment, see Chapter 8
(commencing with Section 488.010) of the Attachment Law.

-



is no urgent need for such an expeditious determlnation of exemption
claims before judgument because the attached property may not be sold or
collected to satisfy the plaintiff's claim until after judgment. Ac~-
cordingly, the Commission recommends that the Attachment Law be amended
to provide that the defendant may claim exemptions not later than 30
days after the levying officer malls or personally delivers the notice
of attachment to the defendant.

The Attachment Law also provides that, if the defendant does not
claim an exemption for property described in the plaintiff's application
for the writ at the hearing on issuance of the writ or if the defendant
claims an exemption for such property or any property not described in
the writ but fails to prove the exemption, the defendant may not later
claim the exemption umless he shows that the right to the exemption is a
result of changed circumstances occurring after that time.22 However,
the Attachment Law did not specify the procedure for showing changed
circumstances. The Commission recommends that the procedure applicable
after levy of a writ of execution be lncorporated for the purpose of
claiming exemptions based upon a showing of changed clrcunstances.

/here the plaintiff has chosen to levy on farm products or inven-
tory of a going business by placing a kecper 1n charge of the property,
the Attachment Law permits the defendant to apply for an order removing
the keeper on the grounds that the property 1s essentlal for the support
of the defendant and the defendant's family.23 The application for the
order is made by a notice of motion. The hearing is held not later than
five days after the motion is filed, and the plaintiff is to be given
not less than three days® notice, The Commission recommends that such a
procedure be provided for all claims of exemption based upon a showing
that the property is necessary for the support of the defendant and the
defendant's family. In such situations, an expeditious procedure for
claiming an exemption is needed. The execution exemption procedure--
which contemplates filing a claim of exemption with the levying officer
and walting for the plaintiff to file a counteraffidavit before a hear-
ing may be held--1s not designed for the speedy determination of hard-

ship exemption claims,

22, Code Civ. Proc. 5§ 434,050, 484.070, 484.340, and 484.350.
23, Code Civ. Proc. 3 488.360(b).



Turnover Order for Documentary kvidence of Title to Property Levied Upon

The Attachment Law provides that the court may 1lssue an order
directing the defendant to cooperate in transferring possession of the
property sougiit to be attached to the levying officer.24 A similar
turnover order directing the defendant to transfer to the levying offi-
cer possession of any documentary evidence of title to the attached
property should be avallable regardless of whether the property is
attached by service on a2 third person or by seizure of the property in
the defendant's possession. Such an order, eanforceable when the prop-
erty 1s levied upon or thereafter, would be useful, for example, where a
motor vehicle is attached25 and the defendant holds the certificate of
ovnership or where the right to payment on 3 nonnegotiable instrument is
attached26 and the defendant holds the nounegotlable instrument. Pos-
session by the levying officer of the documentary evidence of title to
attached property facilitates the eventual collection of the debt or

sale of the attached property and prevents any transfer by the defendant.

Insufficient Undertaking and Wrongful Attachment

Under the Aétachment Law, it may be argued that the failure of the
attaching creditor to increase an undertaking when ordered to do 3027 is
a wrongful attachment.28 The Commission recommends that it be made
clear that such failure is not in itself a wrongful attachment. The
defendant is protected by the original undertaking for the period be-

tween the date of the levy and the date on which the increase 1s ordered29

24, Code Civ, Proc. . 48§2.080,

25. A motor vehicle for which a certificate of ownership has been
issued by the Department of Motor Vehicles and which 1s equipment
of a going business is attached by service on the Department of
Motor Vehicles, See Code Civ. Proc. & 488,350,

26. A "nomnegotiable instrument” is an instrument which is otherwise
negotiable within Division 3 of the Commercial Code but which is
not payable to order or to bearer. See Civil Code § 955; Commer-
ctal Code § 3805. The right to payment on a nonnegotlable instru-~
ment is a chose in action and is attached by service on the account
debtor. See Code Civ, Proc., §§ 481.02C, 481.050, 488.370.

27. The plaintiff may be ordered to increase an undertaking pursuant to
Section 489.220 (undertaking to obtain a writ of attachment or pro-
tective order) or Section 489.410 (undertaking on appeal).

28, See Code Civ., Proc. 3 490.010,

29. The original undertaking remains in effect notwithstanding the
order for an increase. Code Civ. Proc. § 489.090(d)}. The amount
of the original undertaking is $2,500 in municipal court and $7,500
in superior court. Code Civ, Proc. % 489.220(a).
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and the rights obtained by filing the insufficient undertaking cease
upon the plaintiff's failure to comply with the order,30 thereby mini-

mizing any injury to the defendant's interests.

Description of Property Subject to Temporary Frotective Order

The Attachment Law does not prescribe the manner of degscription of
property whose transfer is restrained by a temporary protective order.31
A defendant against whom such an order is issued is subject to being
held in contempt if he violates the order. Consequently, the Attachment
Law should be amended to require the order to describe the property in a
manner adequate to permit the defendant to identify the property subject
to it.

Effect of Temporary Protective Order on Deposit Accounts

The provision 1n the Attachment Law which permits the defendant who
is subject to a temporary protective order to write checks for certain
purposes despite the order is unclear.32 The Commission recommends that
this provision be amended to make clear that the defendant may write
checks against any of his bank accounts for any purpose so long as there
remain on deposit sufficient funds to secure the plaintiff’s claim and

to meet payroll, legal, and other expenses specified in the section.

Wrongful Attachment Liability for Levy on Property of Third Ferson

The Attachment Law makes the plaintiff liable for damages, costs,
and attorney's fees to a third person whose property is attached except
where the plaintiff has relied in good faith on registered or recorded
ownership.33 This exception to the plaintiff's wrongful attachment
liabiliey is too narrowly drawn. A plaintiff, who has acted reasonably
and in good faith where there is no recorded or registered ownership but
has nevertheless attached property of a third person; should not be
liable for a wrongful attachment. Accordingly, the Commission recom-
mends that the limited exception to the statutory liability for attach~
ment of a third person's property be expanded to protect any plaintiff

who acts reasopably and in good faith in cauging the levy to be made.

3. Code Civ., Proc. §§ 489.090(c) and 489.410(a).
31. See Code Civ. Proc. 5§ 486.010-486.110.

32. Cede Civ. Proc. § 486,060,

33. Code Civ. Proc. ;§ 490.010 and 490.020,
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“inor Amendments

The Commission also recommends a number of minor amendments and
amendments of a technical nature which are explained in the Comments

following the affected sections of the bill, infra.

Revislon of QOfficial Comments

Before its final passage, the Attachment lLaw was amended several
times by the Legislature. The Senate Judiciary Committee adopted a
report reviging the official Comments to the amended sections.34 ilow-
ever, the Comments to two sections of the Attachment Law were not re-
vised at that time. These Comments, revised to reflect the Senate
Judiciary Committee amendments, are set out as an appendix to this

recommendation.

34. Report of Senate Committee on Judiciary on Assembly Bill 2948,
Senate J. 13010 (August 21, 1974).



PROFOSED LEGISLATION

The Commisslon’s recommendation would be effectuated by enactment

of the following measure:

An act to amend Sections 481.050, 482.080, 483,010, 484,050, 484,070,
484,340, 484,350, 484,530, 485,230, 486.050, 486.060, 486.070, 486.090,
487,010, 487.020, 483.010, 488.030, 488,080, 488.310, 438.350, 488,360,
488,430, 488.500, 488.530, 488,560, 489.230, 489.3i0, 489,320, 490,010,
491,010, and 690.50 of, and to add Sections 482.100, 482.110, and 439,130

te, the Code of Civil Procedure, relating to attachment.

The people of the State of California do enact as follows:

§ 481,950 {amended)., Chose in action

SECTION 1, Section 481.050 of the Code of Civil Procedure is
amended to read:

481.050. '"Chose in action" means any right to payment which arises
out of the conduct of any trade, business, or profession and which (a)
is not conditioned upon further performance by the defendant or upon any
event other than the passage of time, {b) 18 not an account receivable,
{c) is not a deposit account, and (d) 1s not evidenced by a negotiable
instrument, security, chattel paper, or judgment. The term includes an

interest in or a claim under an insurance policy and a right to payment

on & nonnegotiable instrument which is otherwise negotiable within

Division 3 {commencing with Section 3101) of the Commercial Code but

which is not payable to order or to bearer .

Comment. The amendment of the last sentence of Section 481.050
makes clear that a right to payment on a "nonnegotiable instrument” is a

chose in action. See Com. Code % 3805 (relating to any instrument whose



terms do not preclude transfer and which 1s otherwise negotiable within
the commerclal paper divisien of the Commercial Code but which is not

payable to order or to bearer).

§ 482.080 (amended). Issuance of order directing transfer

SEC. 2., Sectlon 482,080 of the Code of Civil Procedure is amended
to read:

482.080. (a) If a writ of attachment is issued, the court may aleo
lssue an order directing the defendant to transfer pessessien ef
the preperty ssught to be attaehed to the levying officer = :

(1) Possession of the property to be attached where such property

1s sought to be attached by taking it into custody.

(2) Possession of any documentary evidence of title to any property

of or any debt owed to the defendent which is sought to be attached. An

order for the transfer of possession of documentary evidence of title

issued pursuant to this paragraph may be enforced by the levying officer

when the property or debt is levied upon or at any time thereafter,

(b) Seeh The order shall contain a notice to the defendant that

failure to &wrm ever pessessien eof guech praperdy o the levying sfficer

comply with the order may subject the defendant to being held in contempt

of court ex serest .

Comment. Section 482.080 is amended to make clear that an order
may be igsued under subdivigion (a){1l) only where the property is sought
to be attached by taking it into custody. See, e.g., Sections 488,320
(tangible personal property in possession of defendant), 488.380(a)(2)
(chattel paper in possession of defendant). The enforcement of such an
order is not appropriate where the property scught to be attached is in
the possession of a third person or is levied upon by notice. See,
e.g., Sectlons 488.330 (tangible personal property in possession of
third person}, 488.380(a){1}{(chattel paper in possession of third person).
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Subdivision (a)(2) i3 added to Section 482.080 to provide for
issuance of a "turnover' order directing the defendant to transfer to
the levying officer the muniments of title to property or a debt which
ie attached. The order may be enforced only where the writ of attachment
has been levied. Issuance of an order under subdivision (a)(2) is
appropriate, for example, where a motor vehicle has been or is to be
attached and the certificate of ownership 1s sought or where the right
to payment on a nonnegotiable Ilnstrument has been or is to be attached
{by service on the account debtor as provided by Section 488,370) and
the nonnegotiable instrument ftself is sought., Possession of such
muniments of title is useful to facilitate eventual collectlon {(such as
in the case of a nonnegotliable instrument) or sale {such as in the case
of the certificate of ownership of a motor vehicle) and to prevent a
transfer,

An order may be issued pursuant to this sectlon when the writ of
attachment is issued or thereafter.

Subdivision (b) of Section 482,080 is amended to delete the words
"or arrest” from the last sentence. This amendment makes clear that the
defendant is not subject to arrest independent of contempt proceedings.
See Code Civ. Proc. § 501 (civil arrest abolished). A person may still
be arrested in the course of contempt proceedings. See Code Civ. Proc. §§ 1212,
1214,

§ 482.100 (added). Postlevy exemption claims based on change in circumstances

SEC. 3. Section 482.100 is added to the Code of Civil Procedure,
to read:

482.100. (a) The defendant may claim an exemption provided in
Section 487.020 for property levied upon pursuant to a writ issued under
this title if the right to the exemption is the result of a change in
circumstances occurring after (1) the denial of a claim of exemption for
the property earlier in the action or (2) the expiration of the time for

claiming the exemption earlier in the action.
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(b) A claim of exemption under this section shall follow the procedure
provided in Section 690,50 except that, subject to subdivision (a), the
defendant may claim the exemption at any time. References in Section
690.50 to "the debtor” shall be deemed references to the defendant, and
references in Section 690.50 to "the creditor” shall be deemed references
to the plaintiff.

{¢) The exemption provided by subdivision (b) of Section 487.020
may be claimed at the defendant's option either pursuant to subdivision
(b} cof this section or by following the procedure provided in this
subdivision. The claim shall be made by filing with the court and
serving on the plaintiff a notice of motion. Service on the plaintiff
shall be made not less than three days prior to the date set for the
hearing. The hearing shall be held not more than five days after the
filing of the notice of motion unless, for good cause showm, the court
orders otherwige. The notice of motion shall state the relief requested
and shall be accompanied by an affidavit supporting any factual issues
ralsed and points and authorities supporting any legal issues raised.

At the hearing on the motion, the defendant has the burden of proving
that the property is exempt pursuant to subdivision (b) of Section
487.020. Upon such showing and the showing required by subdivision (a),

the court shall order the release of such property.

Comment. Section 482.100 provides the procedure for making postlevy
claims of exemption under this title where the right to the exemption is
based upon a change in circumstances occurring after the exemption was
previously denied or the defendant falled previously to make & timely
clalm., Compare Sections 484.070 and 484,350 (claiming exemptions at a
noticed hearing on issuance of a writ), Sectlons 484,530 and 485.230

(claiming exemptions immediately after levy of an ex parte writ).
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The requirement that the defendant show a change in circumstances
giving rise to the exemption in any case where the exemption has pre-
viously been claimed but denied or where the exemption was required to
be claimed within a specified time but the defendant failed to do so is
applicable, for example, where the defendant failed to claim an exemp-
tion for property described in the plaintiff's application for a writ
issuable at a noticed hearing (Section 484.070(a)), where the defendant
made a claim of exemption as to property not described in the plain-
tiff's application for a writ issuable after a noticed hearing but
failed to prove the exemption (Section 484.070(b}), or where the defend-
ant failed to claim the exemption within the time for making a claim of
exemption after levy of an ex parte writ of attachment or additional
writ (Section 484.530 or 485.230). If the defendant fails to make a
timely claim of exemption, the exemption is waived for purposes of both
attachment and execution unless the defendant or judgment debtor shows a
change of circumstances affecting his right to the exemption., See,
e.g., Section 484,070,

Subdivision (b) incorporates the procedure provided by Section
690.50 for claiming exemptions after levy of any writ issued under
Chapter 4 or 5. See Sections 484.090 (writ issued at noticed hearing),
484,370 (additional writ lssued at noticed hearing)}, 484.520 (ex parte
additional writ), 485.220 (ex parte writ), and 485.540 (ex parte addi-
tional writ}.

The provisions for claiming exemptions after levy apply as well in
the case of a nonresident defendant whose property has been levied upon
pursuant to a writ issued under Chapter 12, except that the nonresident
defendant must first have filed a general appearance. See Sections
492.040 and 492,050, Under Chapter 12, the initial determination of
exemptions is made when the defendant makes a general appearance. See
Sections 492.040 and 492,050. The procedures of Section 482.100 are
applicable where the right to the exemption is the result of a change in
circumstances occurring after that time.

A claim of exemption made pursuant to subdivision (b) may be made
at any time after levy so long as the defendant can show, pursuant to

subdivision {a), that the right to claim the exemption 1s the result of
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a change in circumstances occurring after the claim was previously
denied or the time for previously making the claim had expired.

A more expeditious procedure is provided by subdivision {(¢) for
claiming a hardship exemption. See Section 487.020(b) (exemption of
property necessary for the support of an individual defendant or the
defendant's family supported in whole or in part by the defendant).
This procedure 1s substantially the same as the exemption procedure
formerly provided for removing a keeper in charge of farm products or
inventory of a going business. See Section 488.360(b). Subdivision (b)
of former Section 537,3 permitted the defendant to eclaim a hardship
exemption at any time after levy upon five days' notice to the plain-
tiff. It should be noted that an exemption for necessities may also be
claimed, at the defendant's option, pursuvant to the procedures provided
by subdivision (b}. The defendant may elect to use the subdivision (b)
procedure, for example, where there iz no need for the more expeditious
procedure provided by subdivision (c}.

After levy, the defendant may claim an exemptlon only for property
which has been levied upon. Contrast Section 484.070 which permits the
defendant to claim an exemption for property which 1s not described in
the plaintiff's application.

§ 482,110 (added). Attachment may include amount for costs and
attorney's fees

SEC. 4, Section 482.110 is added to the Code of Civil Procedure,
to read:

482.110. (a) The plaintiff's application for a writ of attachment
pursuant to this title may include an estimate of the costs and, where
reasonable, attorney's fees, that will be recoverable in the action.

{b) In the discretion of the court issuilng the writ of attachment,
the amount to be secured by the writ may include an amount for estimated

costs and attorney's fees that will be recoverable in the actionm.
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Comment. Section 482,110 makes clear that, upon the plaintiff's
application therefor, the "amount to be secured by the attachment" may
include costs and attorney's fees, in the court's discretion. See Sec-
tions 484.020, 484.090, 484,320, 484,370, 484.520, 485,220, 485,520,
485,540, 492,030, 492,070.

§ 483.010 {amended). Actions In which attachment authorized

SEC. 5. Section 483.010 of the Code of (Civil Procedure is amended
to read:

483.010. (a) Except as otherwise provided by statute, an attach-
ment may be issued only in an action against a defendarnt emgapged
in a tradey busimessy er professienm on a claim or claims for money #im

whieh , each of which is based upon & contract, express or implied,

where the total sum etaimed amount of such clalm or claims is a fixed or

readlly ascertainable amount not less than five hundred dollars ($500)
exclusive of costs, interest, and attorney's fees., Zseh elaim shall
be based upen a ecomtracEy express of implieds

(b) An attachment may not be issued £f the on a claim which is
secured by any interest in real or personal property arising from agree-
ment, statute, or other rule of law {including any mortgage or deed of
trust of realty, any security interest subject to Division 9 (commencing
with Section 9101} of the Commercial Code, and any statutory, common

law, or equitable lien). However, an attachment may be issued (1) where the
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cleim was originally so secured but, without any act of the plaintiff or
the person to whom the security was given, such security has become
valueless or (2) where the claim was secured by a nonconsensual possessory
lien but such lien has been relinquished by the surrender of the possession
of the property.

(c) If the action is against an individual, an attachment may be

1ssued only on a claim which arises out of the conduct by the individual

f a trade, business, or profession. An attachment may not be issued

where the on z claim against an individual which 1s based on the sale or

lease or a license to use property, the furnishing of services, or the
loan of money ard where the property sold or leased, or licensed for

use, the services furnished, or the money loaned was used by the individual

primarily for personal, family, or household purposes.
(d)} An attachment may be issued pursuant to subdivisien £{a)

this section whether or not other forms of rellef are demanded.

Comment. Section 483.010 is amended to permit attachment in an
action against a defendant that is not an individual without a showing
that the defendant was engaged in a trade, business, or profession or
that the goods, services, or money furnished were used primarily for the
defendant's personal, family, or household purposes. Consequently, an
attachment may be ilssued against a business corporation or a partnership,
or other unincorporated assoclation on a contract claim or claims where
the total amount claimed is $500 or more, exclusive of costs, interest,
and attorney's fees, In addition, unlike former Section 537.2, Section
483,010, as amended, permits attachment on such claims against corpor-

ations and partnerships and other unincorporated associations which are
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not organized for profit or enpgaged in an activity for profit. Under
Section 483.010 as amended the court is not faced with the potentially
difficult and complex problem of determining whether a corporation,
partnership, or association is engaged in a trade, business, or profession.
However, subdivision (c) provides that, if the deferdant is an individual,
an attachment may be issued only if the contract claim "arises out of
the conduct by the individual of a trade, business, or profession' and
only if the goods, services, ¢r money furnished were not used primarily
for the defendant's personal, family, or household purposes.

See Western Board of Adjusters, Inc. v. Covina Publishing, Inc., 9
Cal. App.3d 659, 88 Cal. Rptr. 293 (1970), and 2 B. Witkin, California
Procedure, Provisional Remedies § 138 at 1561-1562 (2d ed. 1970), con~-

cerning when security has without any act of the plaintiff become value-

less.

§ 484,050 (amended). Contents of notice of application and hearing

SEC. 6. Section 484.050 of the Code of Civil Procedure is amended
to read:

484.050. The notice of application and hearing shall inform the
defendant of all of the following:

{a) A hearing will be held at a place and at a time, to be specified
in the notice, on plaintiff's application for a ripht to attach order
and a writ of attachment.

(b) The order will be issued if the court finds that the plaintiff's
claim is probably valid and the other requirements for issuing the order
are established. The hearing is not for the purpose of determining
whether the claim is actually valid. The determination of the actual
valldicy of the claim will be made in subsequent proceedings in the
action and will not be affected by the decisions at the hearing on the

application for the order.
(c) If the right to attach order is issued, a writ of attachment

will be igssued to attach the property described in the plaintiff’s
-17-



application unless the court determines that such property is exempt
from attachment. However, the order will not be limited to the property
described ’n the application but mey later be extended to any nonexempt
property of the defendant.

(d} If the defendant desires to oppose the issuance of the order,

he shall file with the court and serve on the plaintiff a notice of

opposition and supporting affidavit as required by Section 484.060 not
later than five days prior to the date set for hearing.

(e} If the defendant claims that the property described in the
appiication, or a portion thereof, 1s exempt from attachment, he shall
include such claim in the notice of opposition filed and served pursuant
to Section 484,060 or file and serve a separate claim of exemption with
respect to the property as provided in Section 4B4,070. If he does not
do so, the claim of exemption will be barred in the absence of a showing
of a change in circumstances occurring after the hearing expiration of

the time for claiming exemptions .

(f) The defendant may obtain a determinstion at the hearing whether
property not described in the application is exempt from attachment, but
the failure to claim that property not so described is exempt from
attachment will not preclude him from making a claim of exemption with
respect to such preperty at a later time.

(g) Either the defendant or his attorney or both of them may be
preeent at the hearing.

(b} The notice shall contain the following statement: “You wmay
seek the advice of an attorney as to any matter connected with the
plaintiff's application. Such attorney should be consulted promptly so

that he may assist you before the time set for hearing.”
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Comment. Subdivisions (d) and (e) of Section 484.050 are amended
to conform to the provisions of Sections 484.060 and 484.070. See
Section 482.100 {procedure for claiming exemptions based upon a showing
of changed circumstances). Exempticns not clalmed as provided by Sec~-
tion 484.070 are waived for purposes of both attachment and execution

except as provided by Section 482,100,

3_484.070 (amended). Claim of exemption and supporting affidavit;
notice of opposition

SEC., 7. Section 484.070 of the Code of Civil Procedure is asmended
to read:

484.070. (a) If the defendant claims that the property described
in the plaintiff's application, or a portion of such property, 1ls exempt
from attachment, the defendant shall claim such exemption as provided in

this section. If he fatls te de se the defendant fails to make such

claim or makes such claim but fails to prove that the property is

exempt , he may not later claim such exemption unless he shews that

he did net have a right to the exemptier at the time the plainsiff
filed his application end thet the righe to the exemptier is the

Tesuit of a change in eireumstences oeeuwrring after that time except as

provided in Section 482.100 .

(b) If the defendant desires to claim at the hearing that property
not described in the plaintiff's application is exempt from attachment,
in whole or in part, the defendant ghall claim such exemption as pro-
vided in this section. Failure to make such claim does not preclude the
defendant from later claiming the exemption. If the claim is made as
provided in this section but the defendant fails to prove that the
property is exempt from attachment, he may not later claim that the
property, or a portion thereof, is exempt untess he shews that the
Fight to the esemptien is the resuit of = ehange im eireumstances
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eeeurring sfter the hearimg except as provided in Section 482.100 .

(c) The claim of exemption shall:

(1) Describe the property claimed to be exempt.,

(2) Specify the statute section supporting the claim.

{d) The claim of exemption shall be accompanied by an affidavit
supporting any factual issues raised by the clain and points and author-
ities supporting any lepal issues raised.

(e) The claim of exemption, together with any supporting affidavit
and points and authorities, shall be filed and served on the plaintiff
not less than five days before the date set for the hearing.

(£} If the plaintiff desires to oppose the claim of exemption, he
shall file and serve on the defendant, not less than two days before the
date set for the hearing, a notice of opposition to the claim of exemp~
tion, accompanied by an affidavit supporting any factual issues raised
and points and authorities supporting any legal issues raised. If the
plaintiff does not file and serve a notice of opposition as provided in
this subdivision, no writ of attachment shall be issued as to the prop-
erty claimed to be exempt. If all of the property described in the
pPlaintiff's application is claimed to be exempt and the plaintiff does
not file and serve a notice of opposition as provided in this subdivi-
sion, no hearing shall be held and no right to attach order or writ of

attachment shall be issued and any temporary protective order issued

pursuant to Chapter 6 (commencing with Section 486.010) immediately

explres .

{g) If the plaintiff files and serves a notice of opposition to the
claim as provided in this section, the defendant has the burden of

proving that the property is exempt from attachment.
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Comment. Subdivisions (a) and (b) of Section 484.070 are amended
to reflect the enactment of Section 482.100 (procedure for claiming ex-
emptions based upon a showing of changed clrcumstances), Lxenptions not
clajimed as provided by this section are waived for purposes of both at-
tachment and execution except as provided by Section 482.100. Subdivi-
sion (f) is amended to provide for automatic expiration of a tempoYary
protective order upon the plaintiff's failure to oppose a claim of
exemption as to all the defendant’s property described in the plain-
tiff's application. This amendwent eliminates any necessity in such
cases for proceeding under Section 486.100 for early vacatrion of the

order, See Section 486,090 and Comment thereto.

y_484.340 (amended). Contents of notice of application and hearing

SEC. 8. Section 484.340 of the Code of Civil Procedure is amended
to read:

484.340. The notice of application and hearing shall inform the
defendant of all of the following:

(a) The plaintiff has applied for a writ of attachment to attach
the property described in the application,

(b) A hearing will be held at a place and at a time, to be speci-
fied in the notice, to determine whether the plaintiff is entitled to
the writ.

{c) A writ of attachment will be issued to attach the property de-
scribed in the plaintiff's application unless the court determines that
such property is exempt from atcachment.

(d) If the defendant claims that the property described in the
application, or a portion thereof, is exempt from attachment, he shall

file with the court and serve on the plaintiff a claim of exemption with

regpect to the property as provided in Section 484,350 not later than
five days prior to the date set for hearing. If he does not do so, the

claim of exemption will be barred in the absence of a showing of a
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change in circumstances occurring after the hearing expiration of the

time for claiwming exemptions .

(e) Either the defendant or his attorney or both of them may be
present at the hearing.

(f) The notice shall contain the following statement: "You may
seek the advice of an attorney as to any matter connected with the
plaintiff's application. Such attorney should be consulted promptly so
that he may assist you before the time set for hearing."

Comment. Section 484,340 is amended to conform to the provisions
of Section 484.350, See Section 482.100 {procedure for claiming exemp-
tions based upon a showing of changed circumstances). Exemptions not

claimed as provided by Section 484.350 are waived for purpeses of both

attachment and execution except as provided by Section 482,100,

§ 484,350 (amended). Claim of exemption and supporting affidavit

SEC, 9. Section 484.350 of the Code of Civil Procedure is amended
to read:

484,350, (a) If the defendant claims that the property described
in the plaintiff's application, or a portion of such property, is exempt
from attachment, the defendant shall claim such exemption as provided 1in

this section. If he fails te de se the defendant fails to make such

claim or makes such claim but fails Lo prove that the property is exempt ,

he may not later claim such exemption urless he shews that he did
net have a right to the exemption at the time the plainsiff f£iled
his appiicatier and thet the right to she exempeian is the resuls

ef a eharge im cireumstances oceurring after that time except as pro-

vided in Section 482.100 .

{(b) The claim of exemption shall:
(1) Describe the property claimed to be exempt.

.



(2) Specify the statute section supporting the claim.

(c) The claim of exemption shall be accompanied by an affidavit
supporting any factual issues ralsed by the claim and points and author-
itles supporting any legal issues raised.

{d) The claim of exemption, together with any supporting affidavit
and points and authorities, shall be filed and served on the plaintiff
not less than five days before the date set for the hearing.

Comment, Subdivision {a) of Section 484,350 is amended to reflect
the enactment of Section 482.100 (procedure for claiming exemptions
based upon a showing of changed clrcumstances). Exemptions not claimed

as provided by thils section are waived for purposes of both attachment

and executlon except as provided by Sectlonr 482.100.

§ 484,530 (amended). Defendant's right to claim exemption

SEC., 10, Section 484,530 of the Code of Civil Procedure 1s amended
to read:

484.530. (a) ¥£ a wreits ef attachment 15 isswed under this ered-
ete; the The defendant may claim an exemption as to ¢he property levied

upon pursuant to a writ issued under this article by following the

procedure set forth in Sectiom 6£90.50 except that the defendant shall

claim the exemption not later than 30 days after the levying officer

serves the defendant with the notice of attachment describing such

property . For this purpose, references in Section 690.50 to "the
debtor" shall be deemed references to the defendant, and references in
Section 690.50 to “the creditor” shall be deemed references to the
plaintiff,

{(b) Notwithstanding subdivision (a), a claim of exemption shall be
denled 1f such clalm has been denled earlier in the actlon and there 1s
no change in circumstances affecting such claim,
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Comment. Subdivision (a) of Section 484.530 is amended to provide
that the defendant way claim an exemption for property that has been
levied upon not later than 30 days after the levying officer serves the
defendant with a notice of attachment describing the property. See
Section 488.020 (notice of attachment). The 10-day and 20-day periods
running from the time of levy as provided in Section 690,50 are not
applicable to attachment, The manner of service is provided by Section
482.070, Subdivision (b) applies where the defendant has made a claim
of exemption pursuant to Sectiom 484.770 for property not described in
the plaintiff's application but failed to prove his right to the exemnp-
tion. See also Sectfon 482,100 (postlevy claims of exemption on grounds
of changed circumstances). FExemptions not claimed as provided by this
section are walved for purposes of both attachment and of execution

except as provided by Section 482.100.

¥ 485,230 {amended). Defendant's right to claim exemption

SEC. 11, Section 485.230 of the Code of Civil Procedure 1s amended
to read:

485.230. If a writ of attachment is issued under this ehapters
the The defendant may claim the exemptiens provided by Seetion 437:020

a writ 1issued under

an exemption as to property levied upon pursuant t

this article by following the procedure set forth in Section 690,50

except that the defendant shall claim the exemption not later than 30

days after the levying officer serves the defendant with the notice of

attachment describing such property . For this purpose, references in

Section 690.50 to "the debtor" shall be deemed references to the defend-
ant, and references in Section 690.50 to "the creditor" shall be deemed

references to the plaintiff,

Comment. Section 485.230 is amended in the same manner as subdivi-
sion (a) of Section 484.530. See Comment to Section 484.530. In addi-
tion, this section 1s amended to limit the property for which an exemp-
tion may be claimed to the property that has been levied upon. The

defendant may not claim an additional exemption for property that has

e



not been levied upon under the procedure provided by thils section.
Exemptions not claimed as provided by thils section are waived for pur-
poses of both attachment and execution except as provided by Section
482,100 (postlevy claims of exemption on grounds of changed circum-

stances).

9 486.050 {amended). Effect on transfers in the ordinary course
of business

SEC. 12, Section 486.050 of the Code of Civil Procedure is amended
to read:

486,050, (a) Except as otherwise provided in subdivisten {b)
and in Beetiens Sectlon 436.040 amd 486068 , the temporary protective
order may prohibit any transfer by the defendant of any of hie the
defendant's property in this state subject to the levy of the writ of

attachment. The temporary protective order shall describe the property

in a manner adequate to permit the defendant to identify the property

subject to the temporary protective order.

(b) ¥£ Hotwithstanding subdivision (a), if the property is farm

products held for sale or is inventory, the temporary protective order

may not prohibit the defendant from transferring the property in the

ordinary course of business, but the temporary protective order may

impose appropriate restrictions on the disposition of the proceeds from

such transfer.

Comment. Subdivision {a) of Section 486,050 is amended to provide
for the manner of description of property that is subject to the tempo-
rary protective order. The description in a temporary protective order
restraining the transfer of property of an individual defendant or a
portion of the property of a corporation or a partnership should be
gufficiently specific to permit zccurate identification,

The temporary protective order should restrain the transfer only of
an amount of the defendant's property that is reasonably necessary to

Frotact the plaintiff's interest untill a writ of attachment can be

issued. Where an excessive amount of property is subject to the tempo-
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rary protective order, the plaintiff :ay be liable for abuse of process.
Cf. White Lighting Co. v. Wolfsom, A8 Cal.2d 336, 438 P.2d 345, 66 Cal.
Rptr. 697 (1968).

The amendments to the introductory portion of subdivision {(a) and

to subdivision (b} are technical and make no substantive change.

5 466,060 (amended). Effect on checking accounts

SEC., 13. Section 486,060 of the Code of Civil Procedure is amended
to read:

486.060. (a) dotwithstanding Seetiem 486-95057 any terms of the
temporary protective order , issued under this ehapter shall permis

the defendant te may issue any number of checks against any of his bank

accounts in this state to the extent permitted by this section + .

{8} ¥n an epgrepate ameunt of net mere thar ene theusand deliers
£8+70003 against ary of his depesit aeceunts in this state for any purpese-
(b} In any ameunt se leng &5 the aggregate ameunt remaining
on depeostt im this stete 19 mere than the ameurt of the plaintiffls

etatmr The defendant may issue any number of checks in any amount for

the following purposes:

¢e) In any ameunt in payment (1) Payment of any payroll expense

{including fringe benefits and taxes and premiums for werkmemls worker's

compensation and unewployment insurance) falling due in the ordinary
course of business prior to the levy of a writ of attachment.
{d) Ir any ameunt #w payment (2) Payment for goods thereafter de-
livered to the defendant €.0.D. for use in his trade, business, or profession.
€e} In any ameent in peyment (3) Payment of taxes if payment is

necessary to avoid penalties which will accrue £er if there is any

further delay in payment.
£} In any ameunt in payment (4) Payment of reasonable legal fees
and reasonable costs and expenses required for the representation of the

defendant in the actiom.
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{c) In addition to the checks permitted to be issued by subdivigion

{b), the defendant may issue any number of checks for any purpose so

long as the total amount of such checks does not exceed whichever of the

following is the greater amount:

(1) The smount by which the total amount on deposit exceeds the

sum of the amount of the plaintiff's claim and the amounts permitted to

be paid pursuant to subdivision (b).

(2) One thousand dollars ($1,000).

Comment. Section 486.060, as enacted, and its predecessor, former
Section 538.3, failed to state clearly the rules permitting a defendant
who 1s subject to a temporary protective order to write checks, Section
486.060, as amended, makes clear that, if funds are available, the
defendant may write checks regardless of the plaintiff's claim, for a
total of $1,000 for any purpose and for any amount for the purposes
listed in subdivieion {b). Section 486.060 does not require the defend-
ant to write checks for the purposes described in subdivision (b) ner
does it establish a preference of one of these purposes over any other.
Subdivision (c)(l) provides that the defendant may write checks for
purposes other than those described in subdivision (b}, In excess of
$1,000 only 1f the defendant reserves sufficient funds to cover checks
permitted to be written by subdivision (a) and to pay the plaintiff's
claim, Subdivision (c){1) is intended to prevent a temporary protective
order issued on a small claim from tyiang up large accounts., The defend-
ant may always write checks in the total amount of $1,000 as provided in
subdivision (c)(2) even though the amount remaining on deposit is insuf-
ficient to secure the plaintiff's claim,

In the following examples illustrating the application of Section
486.060, assume that the defendant has deposit accounts totaling $10,000
in this state and the plaintiff has a $5,000 claim:

(1) If expenses undexr subdivision (b) total $2,000, the defendant
may write checks to pay them and then write additional checks totaling
$3,000 under subdivision (c), reserving 55,000 to cover the plaintiff's claim,

(2) If, in the first example, the defendant had decided for some
reason to defer paywent of the $2,000 payable under subdivision (b), he
could still write an additional check for $3,000 since subdivision (c)
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allows checks to be written in amounts in addition to the total of
amounts permitted to be paid under subdivision (b) and the amount of the
plaintiff's claim.

(3) If expenses under subdivision (b) total $8,000, the defendant
may write checks for any purpose in an aggregate amount of not more than
$1,000 under subdivision {(c). Mo checks could be written under subdivi-
sion (¢} 1in excess of $1,000 since only $1,000 remains in the account
and the plaintiff's claim is $5,000.

(4) If the defendant has no expenses under subdivision (b), he may
write checks totaling $5,000 for any purpose under subdivision {(c}.

(5) In the fourth example, if the defendant writes checks for
$5,000 under subdivision (c) and later discovers that he has expenses of
a type described in subdivision (b) and so writes checks for such pur-
poses, the defendant has violated the temporary protective order.

The introductery clause of Section 486,060 is amended to make clear
that the defendant may issue checks for the purposes and in the amount
provided regardless of the temporary protective order. The form of the
temporary protective order is prescribed by the Judicial Council. See
Section 482.030(b)}.

§ 486.070 (amended). Persons bound by temporary protective order

SEC. 1. Section 486,070 of the Code of Civil Procedure is amended
to read:

486.070. Except as otherwise provided by Section 486.110, a tem-
porary protective order issued under this chapter binds only the defend-

ant , whether or not any other person knows of or is served with a copy

gg_the temporary protective order .

Comment, The amendment of Section 486,070 makes clear that a
person other than the defendant is not bound by the temporary protective
order even where such person konows of the order or 1s served with a copy
of the order. This provision is based on a similar provisleon in the
last sentence of former Section 538.1, Section 486.070 does not affect
any other provisions of law such as the law relating to fraudulent
conveyances. See Civil Code 3§ 3439-3440.1,
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§ 486,090 (asended). Expiration of order

SEC. 1>. Section 486.090 of the Code of Civil Procedure is amended
to read:

486.090. Except as otherwise provided im Seetiens 484:0805
486-1105 ard 485:320 In this title, the temporary protective order shall
expire at the earliest of the following times:

(a) Forty days after the issuance of the order or, 1f an earlier
date is prescribed by the court in the order, on such earlier date.

(b) As to specific property described in the order, when a levy of

attachment upon that property is made by the plaintiff.

Comment. The amendment to Section 486.090 is techmical and makes
no substantive change. The effective date of the temporary protective
order may be extended pursuant to Section 484,080 in the case of a
continuance. The court may modify or wvacate a temporary protective
order pursuant to Section 486.100 (on application of defendant) or
terminate the order pursuant to Section 489.320 (undertaking to secure
termination). It should also be noted that, where the defendant claims
an exemption for all the property described in the plaintiff's applica-
tion for a writ and the plaintiff does not oppose the claim of exemp~
tion, the temporary protective order expires without a hearing or
further court action. Section 484.070(f). In cases where the court
determines at a hearing that property is exempt, or that a writ of
attachmwent may not issue for any other reason, the defendant may move
the court to vacate or modify the protective order pursuant to Section
486,100,

§ 487.010 (amended). Property subject to attachment

SEC. 16. Section 487.010 of the Code of Civil Procedure is amended

to read:

487.010. The following property of the defendant 1s subject to

attachment:
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(a) Where the defendant is a corporation, all corporate property
for which a method of levy is provided by Article 2 (commencing with
Section 488.310) of Chapter 8.

(b} Where the defendant is a partnership or other unincorporated

association , all partnership or association property for which a method
of levy 1g provided by Article 2 (commencing with Section 488.310) of
Chapter 8.

(c) Where the defendant is an individual empaged im = erades
busiressy or prefessiensy all of his real proaperey and all of the fol-
lowing property:

(1) Interests in real property except leasehold estates with

unexpired terms of less than one year.

€43 (2) Accounts receivable, chattel paper, and choses in action
except any such individual claim with a principal balance of less than
one hundred fifty dollars {$150).

{2} Depostt aeeourts execept the £firat eme theusand deilses £53;0605
depesited im any single £imspeinl ipstitutier or bramch thereefs
buts; 4f the defendarnt mhes mere thar ere deposit seeount; the coursy
uper application of the platntiff; mey direct thet the weit of attachment
be ievied er balarees of }ess thar eme thowsand deollars £6250003 ££f mn
aggrepate of ore thousand dotlars (6170003 ir ell suck seceunts repains
free of levys

(3) Equipment.

(4) Farm products.

{5) Inventory.

(6) Judgments arising out of the conduct by the defendant of +¢he

a trade, business, or profession.
{(7) MYoney on the premises where the a trade, business, or profes-

sion is conducted by the defendant and, except for the first one
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thousand dollars ($1,000), money located other than on such premises and

deposit accounts; but, if the defendant has more than one deposit ac-

count or has at least ome cdeposit account and money located other than

on the premises where a trade, business, or profession is conducted by

the defendant, the court, upon application of the plalatiff, may order

that the writ of attachment be levied so that an aggregate amount of one

thousand dollars ($1,000) in the form of such noney and in such accounts

remains free of levy.

(8) Negotiable documents.

(9) Negotiable instruments.

{10) Securities.

{4) Where the defendant is am individual whe %3 & partmer and
i swed for his individuail liabiliey es a paretner of @ parenerahip
whieh is engaged im 2 trade; business; or prefessiemn; all ef she
defendantls resl preoperty and all of his property whieh is ef a type
deseribed im subdivisien {e} and whieh %5 used or heild for use in

the partnershipls tvade; busiress; or prefessien-

Comment. The amendment of the introductory clause of Section
487,010 makes clear that only the defendant's property is subject to
attachment. All other property is exempt from attachment in the action
as provided by subdivision {(d) of Section 487.020,

Subdivision (b) 1s amended to make clear that, where the defendant
1s an unincorporated association, all the property of the association
for which a method of levy is provided is subject to attachment.

Subdivision (c) is amended to make clear that leasehold estates
with an unexpired term of less than one year are not subject to attach-
ment where the defendant is an individual. This amendment continues
former law, See former Section 537.3(b){%}.

The provision concerning deposit accounts--formerly appearing in

paragraph (2) of subdivision (c)--has been combined with the provision
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concerning money in paragraph (7). The effect of this amendment is that
all of an individual defendant's money on the premises where he conducts
a trade, business, or profession is subject to attachment. In additionm,
all but $1,000 of the individual's deposit accounts and money not
located on the premises where he conducts a trade, business, or profes-
gion is subject to attachment, However, where the individual defendant
either has more than one deposit account or has one or more deposit
accounts and money not on the premises, the plaintiff must apply to the
court in order to levy on such money or on the deposit accounts so that
the total remaining free from attachment is $1,000. The plaintiff way
apply for such order at the time of the hearing on 1ssuance of the writ
or thereafter.

Subdivision (d} 1s deleted. Where an individual is sued for his
individual liability as a partner or 2 member of an association, sub-
division (c) provides the property of the individual which may be
reached by the attachment. Consequently, as a result of the deletion of
subdivision {(d), all individvals against whom attachment may properly be
issued pursuant to Section 483.010 are treated the same regardless of
whether thelr personal llability arises out of their conduct of a trade,
business, or profession as a sole proprietor, an independent centractor,

a partner, or a member of an assoclation.

§ 487.020 (amended). Property exempt from attachment

SEC. 17. Section 487.020 of the Code of Civil Procedure is amended
to read:

487.020. Netwithstanding Seetien 4#87:010; the The following prop-
erty is exempt from attachment:

(2) All property exempt from execution.

(b} Property which is necessary for the support of an individual

defendant ané members of his heuseheid or the defendant’'s family sup~

ported in whole or in part by the defendant .

{c¢) All compensation paid or payable by an employer to an employee

for personal services performed by such employee whether denominated as
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wages, salary, commission, bonus, or otherwise,

{d) All property not subject to attachment pursuant to Section 487,010,

Comment. The introductory phrase of Section 487.020, reading "Not-
withstanding Section 487.010," is deleted since it was confusing when
read with subdivislon (d); thils amendment makes no substantive change.
The language of subdivision (b) 1s amended to make clear that an indi~
vidual defendant is entitled to the exemption as well as a defendant
with a family and that the exemption applies where members of his family
supported by him are not living in the defendant's household.

3 488.010 (amended). Writ of attachment: plaintiff's instructions

SEC. 18. Section 488,010 of the Code of Civil Procedure 1is amended
to read:

488.010. (a) The writ of attachment shall identify the defendant
whose property 1s to be attached. If the writ of attachment does not
describe the property or interest therein in a manner adequate to pernmit
the levying officer to execute the writ, the plaintilff shall give to the
levying officer instructions in writing, signed by the plaintiff or his
attorney of record, which contain a description of such property ade-

quate to permit the levying offjcer to execute the writ and the name and

address of any person who is to be served with a copy of the writ and

notice of attachment . The court may direct the order of levy of the

writ of attachment upon the property described therein if the court

finds at the hearing on issuance of the writ that the aggregate value of

such property clearly exceeds the amount to be secured by the attachment,

(b) Where the preperty seught te be sttached is real prepesty
standing in the neme of a third persez; vhether akene or tegether

with the defemdamt; lhere the defendant’'s interest in real property is

Sought to be attached, the writ of attachment shall identify sueh
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thisrd any person , other than the defendant, in whose name the real

property or interest therein stands upon the records of the county and

shall describe the real property in which the defendant has an interest .

(c) Where the defendant’s crops or timber to be cut are sought to

be attached, the writ of attachment shall identify any person, other

than the defendant, in whose name the real property on which the crops

are growing or on which the timber is standing stands upon the records

of the county.

Comment. The second sentence of subdivision (a) of Section 488.01C
is amended to provide that the plaintiff must give the levying officer
the name and address of any person who {8 to be served with a writ and
notice. Tor example, under subdivision {c) of Section 488.310 the
plaintiff is responsible for determining the address of the third person
as shown by the records of the tax assessor. The last sentence 1s added
to subdivision {a) to restore a provision of former law. See the last
sentence of former Section 538.4.

Subdivision (b) is amended to state wore clearly the requirement
that the writ identify a third person in whose name the real property in
which the defendant has an interest stands upon the records of the
county. This amendment makes clear that the requirement of subdivision
{b) 18 applicable where a leasehold Interest is sought to be attached.
See Comment to the amendment of subdivision (c} of Section 487.010.
Subdivision (b) is also amended to require the writ to describe the real
property in which the defendant has an interest. The addition of the
phrase "upon the records of the county" restores language of former
Section 542, Subdivision (b) is applicable, for example, where there
has been a fraudulent transfer, where the defendant's interest in the
real property is unrecorded, or where there is a resulting trust in
favor of the defendant. Subdivision {b) 1s applicable only in the sit-
uatfon where the defendant's interest in real property is recorded in
the name of another person and 1s not applicable in the normal situation
where title is held jointly. The requirement of subdivision (b) applies

where, for example, the defendant has an unrecorded leasehold interest
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in real property that is recorded in the name of a third person.

Subdivision {(c) is added to make clear that, where the defendant's
Crops are growing or timber is standing on real property which stands
upon the records of the county in the name of a third person, the writ
shall identify the third person. See Section 488.360(c).

§ 488.030 (amended). Levying officer to execute writ

SEC. 19. Section 488.030 of the Code of Civil Procedure 1s amended
to read:

488.030. (a) A writ of attachment shall be directed to a levying
officer in the county in which property of the defendant described in
the writ may be located.

(b) Upon the receipt of written instructions from the plaintiff, or
his attorney of record, the levying officer to whom the writ 1is directed
and delivered shall execute the zame without delay in the manner pro-

vided in this chapter on the property described in the writ or so much

thereof as 13 clearly sufficient to satisfy the amount to be secured by

the attachment . The levying officer is not 1liable for 2 determination

made in good faith under this subdivision.

{c} Where a copy of the summons and complaint hag not previously
been served on the defendant, the plaintiff or his attorney of record
shall instruct the levying officer to make such service at the same time

he serves the defendant with a copy of the writ of attachment.
Comment. Subdivision (b) of Section 488.030 is amended to provide

explicitly for the duty of the levying officer to levy upon no more
property than is clearly sufficient to secure the plaintiff's claim.
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See Section 484.090 (writ of attachment states amount to be secured
thereby). This amendment is based on part of the first sentence of

former Section 540,

§ 488,080 (amended). Inventory of property

SEC. 2¢. Section 488.0B0 of the Code of Civil Procedure is amended
to read:

488.080. {a) The levying officer shall make a full inventory of
property attached and return such inventory with the writ as provided in
Section 488,070,

(b) The levying officer, at the time of service, shall request any
person whe retains preperey im his pessessien er amy ameeeunt debter

¥ judgmEent debtor levied upen te give him other than the defendant to

give the levying officer a memorandum, describing the any property of

the defendant in the person's possession or any debt owed to the de-

fendant which is levied upon and stating its value or the amount owing ¢ .

Upon the request of the levying officer, the person shall give such

memorandum within 10 days after such service. If the person denies that

he possesses such property or owes such debt, he shall so state in the

memorandum. If the person falls to give sweh the wewmorandum within the
time specified, the levying officer shall state such fact at the time

he mekes his returs the writ is returned pursuant teo Section 488.070. A

person failing to give sweh the memorandum within the time specified may
be required to pay the costs of any proceedings taken for the purpose of

obtaining the information required by sweh the memorandum.

Comment. Subdivision (b) of Section 488,080 is amended to state
more directly the duty to give a memorandum on request of the levying

officer. In addition, the amendment makes clear that the person served
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has a duty to give the officer a memorandum even where he denies that he
has the defendant's property or owes a debt to the defendant. See
Section 488,550(c).

§ 488,310 (amended). Interest in real property

SEC., 21. Sectlon 488,310 of the Code of Civil Procedure is amended
to read:

488.310. (a) To attach an interest in real property, the levying
officer shall record with the office of the county recorder of the
county where the real property is located a copy of the writ and the
notice of attachment.

{(b) Where ; en the date of reecordimg; the property stamds in
the name ef & third perseny either altene or together with the defendanty

the writ identifies a person, other than the defendant, in whose name

the real property in which the defendant has an interest stands upon the

records of the county, the recorder shall index such attachment when

recorded in the names of both the defendant and such €hird other persen.
(c) Promptly after recording and in no event more than 15 days

after the date of recording, the levying officer shall mail a copy of

the writ and the notice of attachment to the defendant and to any third

other person identified in the writ in whose name the real property in

which the defendant has an interest stands er the date of reecordingr

Sueh eepies shail be matted £o upon the records of the county at the

address of the deferdant and any third such other person as shown by the
records of the office of the tax assessor of the county where the real
property 1s located.

{d) Prouwptly after recording and in no event more than 15 days

after the date of recording, the levying officer shall serve an occupant
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of the property with a copy of the writ and the notice of attachment or,
if there is no occupant on the property at the time service is attempted,
the levying officer shall post a copy of the writ and notice in a con-
spicucus place on the property attached. Service upon the occupant may
be made by leaving the copy of the writ and notice with the occupant
personally, or, in his absence, with any person, of suitable age and
discretion, found upon the property at the time service is attempted and
who is either an employee or agent of such occupant or a member of his
family or household. Where the property described in the writ consists
of more than one distinct lot, parcel, or governmentzl subdivision and
any of such lots, parcels, or governmental subdivisions lie with rela-
tion to any of the other so as to form one or more continuous, unbroken
tracts, only one service or posting need be made under this subdivision
as to each such continuous, unbroken tract.

{e) A failure to send the notices required by subdivision (¢) or to
post or serve notice pursuant to subdivision (d) shall not affect the

lien created pursuant tc subdivision (a).

Comment, The amendments of subdivisions (a), (b), and (¢) of Sec-
tion 488.310 are largely technlcal. See the Comment to Section 488.010
as amended. The last sentence of subdivision (c) is amended to elimi-
nate the provision for malling the defendant's copy of the writ and
notice at his address as it appears on the tax assessor's records; the
coples are mailed to the defendant at his address for service in the
action. The phrase "interest in real property' used in this section
includes leasehold estates. See Sectlon 487.010{(c)(1) (leasehold estates
with an unexpired term of less than one year not subject to attachment
in action agalnst an individual defendant). It should also be noted
that the excess value of a homestead may be attached under this section.
See Civil Code §§ 1237-1304; Code Civ. Proc. § 690.235 (homestead exemp-
tion). Cf. Southern Pac, Milling Co, v. Milligan, 15 Cal.2d 729, 104
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P.2d 654 (1940); rlarelli v. Keating, 208 Cal., 528, 282 P. 793 (1929).

§ 488.350 {amended). ‘iotor wvehicles and vessels

SEC. 22, Section 488.350 of the Code of Civil Procedure is amended
to read:

488.350, (a) To attach a motor vehicle or vessel for which a cer-
tificate of ownership has been issued by the Department of Ilotor Vehi-
cles and which 1s equipment of a2 goilng business, the levying officer
shall file with the Department of !lotor Vehicles a notice in the form

prescribed by the Department of .iotor Vehicles which shall contain all

of the following:

(1) The name and malling address, if known, of both the plaintiff
and the defendant in the described action.

{2) A description of the vehicle or vessel attached.

(3) A statement that the plaintiff in the action has acquired an
attachment lien in such vehicle or vessel.

(b) Promptly after filing and in no event wore than 45 days after
the date of filing pursuant to this section, the levying officer shall
seyxva the defendant with a copy of the writ and the notice of attachment.

(c) Promptly after filing and in no event more than 30 days after
the date of filing pursuant to this section, the levying officer shall
determine from the department the name and address of the legal owner,
if any, of the vehicle or vessel as shown by the records of the depart-
ment on the date of filing and shall serwve such legal owner with a copy

of the writ and the notice of attachment by registered or certified

mall, return receipt requested .,
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(d) The lien of gttachment acquired pursuant to levy under this
sectlon does not affect the rights of a person who is a bona fide pur-
chaser of the vehicle or vessel and cbtains possessgion of both the
vehicle or vessel and its certificate of ownership.

(e) A failure to serve the defendant pursuant to subdivision (b) or
the legal owner pursuant to subdivision (c¢) shall not affect the lien
created pursuant to subdivision (a).

(f} The fee for filing and indexing each notice of attachment,
notice of extension, or notice of release with the Department of lotor
Vehicles is three dollars ($3). Upon the request of any persom, the
Department of Motor Vehicles shall issue its certificate showing whether
there is on file, on the date and hour stated therein, any notice of
attachment, naming a particular person, and if a notice is on file,
giving the date and hour of filing of each notice and the name of the
plaintiff. The fee for the certificate issued by the department is two
dollars ($2). Upon request, the department shall furnish a copy of any
notice of attachment or notice affecting a notice of attachment for a

fee of one dollar ($1) per page.

Comment. Subdivision (a) of Section 488,350 is amended to provide
the Department of ilotor Vehicles with authority to issue the form of
notice to be filed. Subdivision (¢) is amended to provide the mannexr of

service of the writ and notice.

§ 488.360 (amended). Farm products and inventory of a going business

SEC. 23. Section 488,360 of the Code of Civil Procedure is amended
to read:

488.360. (a) To attach farm products or inventory of a going busi-
ness, 1f the defendant comnsents, the levying officer shall place a

T



keeper in charge of such property for a period not to exceed 10 daysg.
During such pericd, the defendant may continue to operate his farm or
business at his own expense provided all sales are final and are for
cash or the equivalent of cash. For the purposes of this subdivision,
payment by check er by & eredit eard isgued by z persen pther than
the defendant shall be deemed the equivalent of 2 cash payment. The
levying officer shall incur no liability for accepting payment in the
form of a cash equivalent. The proceeds from all sales shall be given
to the keeper for the purposes of the levy unless otherwise authorized
by the plaintiff. If the defendant does not comsent or, in any event,
after the end of such 10-day period, the levying officer shall take such
property into his exclusive custody unless other dispesition is made by
the parties to the action. At the time of levy or promptly thereafter,
the levying officer shall serve the defendant with a copy of the writ
and the notice of attachment.

(b) Where property 1is levied upon pursuant to subdivision (a), the
defendant may apply for an order pursuant to this subdivision for the
release of property essemtial fer the suppert of the defemdant anéd

his £amily exempt pursuant to subdivision (b) of Section 487.020 in the

manner provided in subdivision {(c) of Section 482.100 . Suek appiice-

tior shall be made by filing with the ceurt and serving en the plaintiff
& netiee of metienr Service or the plaineiff sheil be made mot less
than three daye prier to the date set for hearingr The hearing shali
be keid met more than five days sfeéer the filing ef the motien; unless
£for goed causes the eour:t erders esherwiser The notiece of metier

shall state the relief requested srd shall be asecempanied by en affi-
davit supperting any foetual iogues raised and peints amd authorities
supperting any tepal iasues rateed: A: the heavrisg en the motdons
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the defendanc acw :he burden of shewing that the preperty; of a poreion
therenft; attsehed pursuant te subdivisien {2} amd the preceeds therefrem
aee essentisl fer the suppert ef himgelf and his £familyr Upen sueh

shewingy If the court determines that the property is exempt pursuant to

subdivision {(b) of Section 487,020, the court shall order the removal of

the keeper and return the defendant to possession of such exempt prop-
erty as is essenttal for the suppe¥t of himself and hio family and may
make such further order as the court deems appropriate to protect the
plaintiff against frustration of the collection of his claim. Such

order may permit the plaintiff to levy on farm products or inventory of

3 poing business and on proceeds or after-acquired property, or both, by

filing pursuant to subdivision (c) and may provide reasonable restric-
tions on the disposition of the property previoualy levied upon.

(c) Notwithstanding the provisions of subdivision (a), upon the
election and the instructions of the plaintiff, the levying officer
shall attach farm products or inventory of a going business by filing a
notice in the form prescribed by the Secretary of State which Indicates
that the plaintiff has acquired an attachment lien on the farm producta

or inventory of the defendant and, where permitted by the writ of attachment

or court order, on proceeds or after-acquired property, or both . The

notice ghall state the name and mailing address, if known, of both the

plaintiff and the defendant and shall describe the property attached and

state whether proceeds or after-acquired property, or both, are at-

tached. When the property is crops or timber to be cut, the notice
shall be recorded in the office of the county recorder in the county

where the iamd real property on which the crops are growing or oan which

the timber is standing is located. VWhere, on the date of recording, the

#and real property on which the crops are growing or on which the timber
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is standing s.arus upon the records of the county in the name of a

third person ;7 either alene er tegether with other than the defendant,
the recorder shall index such attachment when recorded in the names of

both the defendant and such third other person identified in the

writ . In all other cases, the notice shall be filed in the office of
the Secretary of State. The fee for filing and indexing each notice of
attachment, notice of extension, or notice of release in the office of
the Secretary of State is three dollars ($3). Upon the request of any
person, the Secretary of State shall issue his 3 certificate showing
whether there is on file, on the date and hour stated therein, any
notice of attachment, naming a particular person, and if a notfice is on
file, giving the date and hour of filing of each notice and the name of
the plaintiff. The fee for the certificate issued by the Secretary of
State is two dollars ($2). A combined certificate may be issued pur-
Suant to Section 7203 of the Government Code. Upon request, the Secre-
tary of State shall furnish a copy of any notice of attachment or notice
affecting a notice of attachment for a fee of one dollar ($1) per page.

A lien acquired by filing or recording a notice pursuant to this subdi-

vigion shalt previde provides the plaintiff with the same rights and
priorities in the attached property amd proseeds of the mttrehed
property as these of a neeured party with a perfected seeurity intereot
#n eeilateral where the £ited finsmeing statement eovering the eriginal

estlateret alse eevers preeeeds as would be obtained by a secured party

who perfects a security interest (other tham a purchase money security

interest) in such property by filing a financing statement at such time

and place . Promptly after filing or recording and in no event more
than 15 days after the date of filing or recording pursuant to this
subdivision, the levying officer shall serve the defendant wieh a
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eepy of the writ and the netiee of attachment gsend by registered or

certified mail, return receipt requested, a copy of the writ and the

notice of attachment to the defendant and, in the case of crops growing

or timber standing on real property, to any other person identified in

the writ in whose name the real property stands upon the records of the

county at the address of such other person as shown by the records of

the office of the tax assessor of the county where the property is

located .,

(d) A failure to serve the defendant or any other person pursuant
to subdivision (2) or (c) shall not affect the lien created pursuant to

either subdivision.

Comment., The provision in subdivision {a) of Section 488.360 per-
mitting payment by credit card where a farm or business is allowed to
continue operation under the authority of a keeper is deleted because of
the lack of general provisions enabling the levying officer to collect
charged amounts from the issuer of the credit card.

Subdivision (b) is amended to reflect the enactment of Section
482.100 and to conform to the general exemption provisions. See Sec~
tions 482.100, 487,020, and the Comments to those sections.

Subdivision {(c) is amended to provide specifically that the lien
obtained by filing the notice pursuant to this subdivision may apply to after-
acquired property and proceeds from the sale or exchange of attached
inventory or farm products. The second sentence, providing for the
contents of the notice, 1s added to make clear that the plaintiff who
desires to attach proceeds or after-acquired property, or both, must so
state in the notice filed with the Secretary of State or county recorder,
Compare Com. Code 4§ 9203(3), 9204. The next-to-last sentence of sub-
division {c) is amended to make clear that a plaintiff who attaches
property by filing a notice pursuant to subdivision (c) describing farm
products or inventory, including proceeds or after-acquired property, or
both, has the same rights and priorities as he would have if he
had perfected a security interest {other than a purchase money

security interest) in such property by filing a financing statement at
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the time and ..ui = he filed the notice under subdivision (c). See Com.
Code § 9312(53), (6)(priority where special rules applicable to purchase
moaney security icterests do not apply).

Subdivision {(c) is alsc amended to conform to changes made in Sec-
tions 488.0G10 and 488.310, 1In addition, subdivision (¢} is amended to
require that a copy of the writ and notice of attachment be sent both to
the defendant and to any other person in whose name the real property
(on which the defendant’s crops are growing or the defendant's timber is
standing) stands upon the records of the county. This provision waa
omitted from the Attachment Law as enacted. Compare subdivision 2a of
former Section 542. Subdivision {(d) is amended to conform to subdivi-

sion (c).

§ 488.430 (awended). Interest in personal property of estate of
decedent

SEC. 2k, Section 488.430 of the Code of Civil Procedure is amended
to read:

488.430. (a) To attach the interest of a defendant in personal
property belonging to the estate of a decedent, whether by testate or
intestate succession, the levying officer shall (1) file a copy of the
writ and the notice of attachment in the office of the clerk of the
court in which the estate is beilng administered and (2) serve the per~
sonal representative of the decedent with a copy of the writ and the
notice.

(b) Promptly after levy and in no event more than 45 days after
levy, the levying officer shall serve the defendant with a copy of the
writ and the notice of attachment. A failure to serve the defendant
pursuant to this subdivision shall not affect the lien created pursuant
to subdivision (a}.

{c) The personal representative shall repcrt such attachment to the

court in which the estate is being administered when any petition for

distribution is filed.
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(d} Such attachment shall not impair the powers of the representa-
tive over the property for the purposes of administration.

(e) If a decree orders distribution to the defendant, delivery of
the property shall be ordered to the officer making the levy subject to
the claim of the defendant or any person claiming under him, The prop-
erty shall not be delivered to the officer making the levy until the
decree distributing the interest has become final.

Comment, Subdivision {c) of Section 488.430 is amended to make
clear that the personal representative is required to report the attach-
ment to the probate court. This amendment makes no substantive change.
It ahould be noted that Section 488.430 provides a manner of levy appli-
cable only to estates that are subject to court adninistration. lience,
levy may not be made under Section 488.430 where, for example, a small
estate is being collected on authority of an affidavit pursuant to
Probate Code Section 630,

§ 488.500 (amended). Lien of attachment; effective date

SEC. 25, Section 488,500 of the Code of Civil Procedure is amended
to read;

488.500, (a) Fhe Except as provided in subdivision (c) of Section

488.360I levy of a writ of attachment creates a lien on the property levied
upon which 1s valid against all subsequent transferees of the property.

(b) The lien of attachment on real property levied upon pursuant to
Sectlon 488,310 becomes effective on the date of recording pursuant to
that section.

(c) The lien of attachment on property levied upon pursuant to Sec-
tion 488,320 (tangible personalty in possession of defendant), 488.360(a)
{inventory and farm products, alternate method), 48B.380(a)(2)(chattel
paper in possession of defendant)}, &BB.#OO(&)(z}(negotiable instruments,
documents, or money in possession of defendant), or 488,410(a) (securi-
ties In possession of defendant} becomes effective on the date the

e



levylin: offi-sr takes custody of the property pursuant to this provision.

(d) The lien of attachment on property levied upon pursuant to Sec-
tion 488.340 (equipment, other than motor vehicles, of a going busi-
ness), 488.350 (motor vehicles and vessels which are equipment of a
golng business), or 488.360(c){(farm products and inventory, alternate
wethod) becomes effective on the date of filing pursuant to such provision.

(e) The lien of attachment on property levied upon pursuant to Sec-
tion 488,330 (tangible personalty in possession of third person),
488.,380(a) (1) (chattel paper in possession of third person), 488,390
{deposit accounts), 488.400{a}(1)(negotlable instruments, documents, or
money in possession of third person), or 488.410(b)(securities in pos-
session of certain third persons) becomes effective on the date of ser-
vice on the person in possession of such property.

(f) The lien of attachment on property levied upon pursuant to Sec-
tion 488.370 (accounts receivable, choses in action)} becomes effective
on the date of service on the account debtor or insurer.

(g) The lien of attachment on a judgment levied upon pursuant to
Section 488.420 becomes effective on the date of service on the judgment
debtor,

(h) The lien of attachment on property levied upon pursuant to Sec-
tion 488,430 becomes effective on the date of filing pursuant to that
section.

(1) Notwithstanding subdivisions (b) through (h), inclusive, and
eéxcept as otherwise provided by Section 486.110, where a temporary
protective order has been issued pursuant to Chapter 6 (commencing with
Sectfon 486.010), the lien of attachment on property described in such
order and subsequently attached is effective from the date of service of

such order.
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Commen. . 3.bdivision (a) of Section 488.500 is amended to provide
an exception to the validity of the attachment lien against subsequent
transferees where inventory or farm products are levied upon by filing
the notice provided by subdivision (c) of Section 488.360 with the Sec-
retary of State or county recorder. In this situation, the attaching
rlaintiff is afforded the rights and priorities of a secured party with
a perfected security interest and, under Commercial Code Section 9307, a
buyer in the ordinary course of business takes free of a securlty inter-

est even though he knows of it,

§ 488.530 (amended). Sale of or receiver for attached property

SEC. 260. Section 488.530 of the Code of Civil Procedure 1s amended
to read:
488.530. (a) Whenever property is or may be attached, upon

applieation of either party the plaintiff, the defendant, or any third

person whose interest has been determined pursuant to Section 689,
after reasemable metice te the other paréies and uper may apply by

noticed motion for the order provided in this subdivision. Upon a

showing that the property is perishable or will greatly deteriorate or
greatly depreciate in value or that for some other reason that the
interests of the parties will be best served thereby, the court may
order that such property be sold or may appoint a recelver or direct the
levying officer to take charge of, cultivate, care for, preserve, col-
lect, harvest, pack, or sell such property.

(b} Notwithstanding subdivision (a}, 1f the levying officer deter-

mines that property is extremely perishable or will preatly deteriorate

or greatly depreciate in value before a court order for the sale of the

property couid be obtained, the levying officer may take any action nec~-

2ssary to preserve the value of the property or sell the property. The

levying officer is not liable for a determination made in pood faith

under this subdivision. L&




ib3 (c) Any sale of such property shall be made in the same manner
that property is sold on execution and the proceeds shall be deposited
in the court to abide the judgment in the action.

€e3 (d) Where a receiver is appointed, the court shall fix the
daily fee of such receiver and may order the plaintiff to pay such fee
and expenses of the receiver in advance or may direct that the whole or
any part of such fee and expenses be paid from the proceeds of any sale
of such property.

44} (e) Except as otherwise provided in this sectlieon, the provi-
gsions of Chapter 5 (commencing with Section 564) and Chapter 5A (com-
mencing with Section 571) of Title 7 govern the appointment, qualifica-
tions, powers, rights, and duties of a receiver appointed under this section.

Comment. Subdivision (a) of Section 488.530 is amended to provide
a procedure for application for the order provided by this section. New
subdivision (b) provides for the situation where the property 1s so
perishable that there is not sufficient time to obtain the court order

normally required by subdivision {(a).

§ 488,560 (amended). Release of attachment

SEC. 27. Section 488,560 of the Code of Civil Procedure 1s amended
to read:

488.560. {(a) The levying officer shall release an attachment when-
ever he recelves a written direction to that effect from the plaintiff,
or a certified copy of an order of the court in which the action is
pending, discharging or dissolving the attachment or releasing the property.

(b) Where the property to be released has been taken into custody,
it shall be deitvered released to the person from whom it was taken
unless otherwise ordered by the court. If such person cannot be found
within the county where the property was levied upon, the levying offi-
cer shall retain the property but give ®essemabie notice to such person
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bty registered or certified mail, return receipt requested, sent to such

person's last known address, as to where he may secure its possession.

If, after 30 days from the giving of such notice, such person has not
claimed the property, the levying officer shall sell such property in
the same manner that property 1s sold on execution and deposit the
proceeds, after first deducting hils costs and expenses, in the court to
abide the judgment in the action.

(c) Where the property to be released has not been taken into
custody, the levying officer shall release the attachment by 1ssuing a
written release addressed to the person served with the copy of the writ
and notice and, where the writ and notice were recorded or filed, by
recording or filing such written release in the same office. Where
the asttached preperty is wveal propertys the plaintiff or his atterney;
tnotead of the levyiang officer; may reecord the releases

(d) There skaill be me tiabiliey fer persens acting in cenformity
with the zelease of the levying offieer or feor such offieers releasing

sueh attsehments in seesrdance with this seetionr The levying officer

1s not liable for releasing an attachment in accordance with this sec~

tion nor is any other person liable for acting in conformity with the release.

Comment, Subdivision (b) of Section 488.560 is amended to provide
the manner of service of the notice. The last known address of a person
from whom property was taken but who can no longer be found within the
county will often be the address of the place where the property was
taken into custody. The provision in subdivision (c) permitting the
plaintiff or his attorney to record or file the release has been deleted.

Subdivision (d) has been reworded to make its meanlng clear.

-50=



¢ 489.130 (uddeas. Failure to increase undertaking

SEC. 28. Section 489.130 1s added to the Code of Civil Procedure,
to read:

439,130, Uhere the court orders the amount of the undertaking in-
creased pursuant to Section 489,220 or 439.410, the plaintiff's failure
to increase the amount of the undertaking 1s not a wrongful attachment

within the meaning of Section 490.010,

Comment. Section 489.13C makes clear that the mere fallure of the
plaintiff to increase the amount of an undertaking when ordered to do so
pursuant to Section 489.220 (undertaking to obtain a writ of attachment
or protective order) or Section 489.410 (undertaking on appeal) is neot a
wrongful attachment under Section 490.010. The insufficient undertaking
remaing in effect pursuant to subdivision (d) of Section 489.090, and
the plaintiff's liability for wrongful attachment pursuant to Section
490,010 1s limited to the amount of the insufficient undertaking by sub-
division (b) of Section 490.020, However, where an order to increase
the amount of the undertaking 1s not complied with, the rights which the
plaintiff obtained by filing the insufficient undertaking cease as
provided in subdivision (c) of Section 489.090 and subdivision {(a) of
Section 489.410.

§ 489,230 (amended). DMNotice to defendant

SEC. 29, Section 489.230 of the Code of Civil Procedure is amended
to read:

489,230, (a) The notice of lewy of the writ of attachment shall
include a statement, in a form adopted by the Judicial Council, advising
the defendant that the undertaking has been filed and informing him of
his right to object to the undertaking on the grounds provided in Sec-

tion 439.070.
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{(b) A ue .orm for the temporary protective order shall include a

statement comparable to the one required by subdivision (a) 5 &he
eentent ef whieh shall be preseribed by rule adepted by the dudieisl

Ceunefl ,

Comment. Section 489.230 is amended to wmake clear that the state-
ment required by subdivision (a) is to be included in the notice of at-
tachment provided by Section 488.020. The amendment of subdivision {(b)
is technical.

3 489,310 (amended). Undertaking for release of attachment

SEC. 30. Section 489.310 of the Code of Civil Procedure is amended
to read:

489.310. (a) Upem reasenable netiee to the pratnedff; a defendant
whoge preperty has beer o¥ is gubject te beips attached and whe has
appeared in the asetieon may apply te the court in whieh the aetisn
is pendingsy o¥; if & writ of sttechment ie levied in another eounéyy
€e a court in such eeunty having jurisdietien in eases invelving
the ameunt speeified 4m the writ; for am erdes permditedng him o
sebstitute an urdertaking ir Iifen ef &Ry property whieh has been

er ip subjeet te beimg atteched- ~Whenmever a writ is issued, a defendant

who has appeared in the action may apply by noticed motiom to the court

in which the actlon is pending for an order permitting the defendant to

gubstitute an undertaking for any of his property in the state which has

been or 1s subject to being attached. Where a writ is 1ssued to a

county other than the county where the action is pending, a defendant

who has appeared in the action may apply by noticed motion to a court in

such county having jurisdiction in cases involving the amount specified

in the writ issued to such county for an order permitting the defendant
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to substituie an undertaking for amy of his property in that county =~ = 7

‘which has been or is subject to being attached. - s

(b) The application shall include a statement, executed under oath,
describing the character of the defendant's title to the property and
the manner in which he acquired such title.

(c) Before making such order, the court shall require the defendant
to file with the court in which the application is made an undertaking
to pay the plaintiff the value of the property released not exceeding
the amount of any judgment recovered by the plaintiff in the action
against suek the defendant, The amount of the undertaking filed pur-
suant to this section shall be equal to the lesser of (1) the value of
the property attached or prevented from being attached or (2) the amount
specified by the writ to be secured by the attachment., The court shall
1ssue such order upon being satisfied that a sufficient undertaking has
been filled.

(d} Where an action is against more than one defendant, any defend-
ant may make such application. The filing of an undertaking by such
defendant shall not subject him to any demand against any other defend-
ant; however, the levying cfficer shall not be prevented thereby from
attaching, or be obliged to release from attachment, any property of any
other defendant. Where two or more defendants have an interest in the
same property, a joint application and undertaking shall be filed to

secure the release of such property.

Comment. Subdivision (a) of Section 489.310 is amended to make
clear that, where a writ is issued to a county other than the county
where the action 1is pending, the defendant may apply to either the court
where the action is pending or the court in the other county for an
order allowing him to substitute an undertaking for property which has

been or is subject to being attached. The order of the court in the
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other count; may allow the release only of the property in that county
whereas the order of the court where the action is pending may release
property throughout the state. The amendment also provides that the
defendant applies by noticed motion rather than "upon reasonable notice
to the plaintiff.”

§ 489,320 (amended). Undertaking to secure termination of temporary
protective order

SEC. 31. Section 439.320 of the Code of Civil Procedure 1s amended
to read:

489.320. (a) Yper reasenabie netiee o the praintiffs & A defend-
ant who has been served with a temporary protective order and who has

appeared in the action may apply by noticed motion to the court in which

the action is pending for an order terminating the temporary protective
order.

(b} Before making an order terminating the temporary protective
order, the court shall require the defendant to file an undertaking to
pay the plaintiff the amount of any judgment recovered by the plaintiff
in the action against such defendant. The amount of the undertaking
filed pursuant to this section shall be equal to the amount of the
plaintiff's claim. The court shall issue the order terminating the
temporary protective order upon being satisfied that a sufficient under-
taking has bteen filed.

(c) Where an action is against more than one defendant, any defend-
ant may make such application. The filing of an undertaking by such de-
fendant shall not subject him to any demand againat any other defendant;
however, the levying officer shall not be prevented thereby from attach-
ing, or be obliged to release from attachment, any property of any other
defendant. Where two or more defendants have an interest in the same
property, a joint application and undertaking shall be filed to secure

the release of such property.
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Comment. Subdlvision (a) of Section 489.320 is amended to provide
that an application for an order under this section is made by noticed

motion,

§ 490,010 (amended). Acts constituting wrongful attachment

SEC. 32. Section 490.010 of the Code of Civil Procedure is amended
to read:

490.010. A wrongful attachment consists of any of the following:

(a) The levy of a writ of attachment or the service of a temporary
protective order in an action in which attachment is not authorized,
except that it is not a wrongful attachment 1f both of the following are
established:

(1) The levy was not authorized solely because of the prohibition
of subdivision (c) of Section 483,010.

(2) The person who sold or leased, or licensed for use, the prop-
erty, furnished the services, or loaned the money reasonably belileved
that it would not be used primarily for personal, family, or household
purposes.

(b) The levy of a writ of attachment or the service of a protective
order in an action in which the plaintiff does not recover judgment.

(c) The levy of a writ of attachment obtained pursuant to Article 3
{commencing with Section 484.510) of Chapter 4 or Chapter 5 (commencing
with Section 485.0l0) on property exempt from attachment except where
the plaintiff shows that he reasonably believed that the property at-
tached was not exempt from attachment.

(d) The levy of a writ of attachment on property of a person other
than the person against whom the writ was issued except that it is not a

wrongful attachment where the plaintiff acted reasonably and in good

faith in causing the levy to be made. #£ ai} of the follewing ewist:
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{1} The preperty revied om is crequired by law te be registered
er reeorded im the name of the eswrers

€2} It appeaved thaty at the time ef the tevy; the persea agsimse
whem the writ was issued was such wegistered er reeord ewmerr

€3} The plaintiff made the tevy in geed feith apd in relisnes

o8 the registered or reeerded ewnerahip-

Comment. Subdivision (d) of Section 490.010 is amended to broaden
the exception to the plaintiff's statutory liability for attachment of a
third person's property. The amendment makes clear that a plaintiff who
acts reasonably and in good faith is not liable under this chapter to a
third person whose property is attached. The requirement that the
plaintiff "acted reasonably” is an objective standard that depends upon
the circumstances of the case such as, for example, that the third
person's property was located on the defendant's premises or that the

plaintiff relied on registered or recorded ownership or the lack thereof.

§ 491.010 (amended). Examination of third person indebted to _or having
property of defendant

SEC. 33. Section 491.010 of the Code of Civil Procedure is amended
to read:

491,010, (a) Ary Upon application of the plaintiff, the court may

order any person owing debts to the defeundant, or having in his posses-
gion or under his control any personal property belonging to the defend-
ant, mey be required to appear before the court and be examined on cath

regarding such property. The plaintiff's application shall be accom-

panied by an affidavit showing that the person named therein owes debts

to the defendant or has in his possession or under ils control personal

property belonging to the defendant.

(b) The plaintiff shall give the defendant at least three days'

notice of an examination ordered pursuant to this chapter.
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€k} (c; 1f che person ordered to appear pursuant to this section
fails to appear, and if the order requiring his appearance has been
served by a sheriff or some person specially appointed by the court in
the order, the court may, pursuant to a warrant, have such person brought
before the court to answer for such failure to appear.

e} (d) After such examination, 1f the person admits that he is in-
debted to the defendant, or that he holds property belonging to the de-
fendant, the court may order that such debt or property belonging to the
defendant be attached in the manmer and under the conditions provided by
this title and that any amount owing be paid te the levying officer. If
the person admits that he holds property which belongs te the defendant
and in which he claims no interest, the court may order that such prop-

erty be delivered to the levylng officer on such terms as may be just.

Comment. Subdivision (a) of Section 491,010 is amended to provide
for the plaintiff's application and supporting affidavit. 5ee Section
482.040 (general requirements for affidavits). Former Section 545 did
not specify the procedure for obtaining the order for an examination.
Subdivision (b) requires the plaintiff to give the defendant notice of

the examination of a third person.

§ 690,50 {technical amendment)

SEC. 34, Section 690.50 of the Code of Civil Procedure is amended
to read:

690,50. (a) If the property mentioned in Sections 690.1 to 690,29,
inclusive, shall be levied upon under writ of attaehmemt e¥ execution,
the defendant o¢ Jjudgment debtor (herein referred to as "the debtor"},
in order to availl himself of his exemption rights as to such property,

shall within 20 days, in the case of real property described in Section
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690.235, ana 1U aays, in the case of all other property, from the date
such property was levied upon deliver to the levying officer an affi-
davit of himself or his agent, together with a copy thereof, alleging
that the property levied upon, identifying it, is exempt, specifying the
section or sections of this code on which he relies for his claim of
exemption, and all facts necegsary to support his claim, and also stat-
ing therein his address within this state for the purpose of permitting
service by mail upon him of the counteraffidavit and any notice of the
motion herein provided. For purposes of this section, if the property
levied upon consists of the earnings of a judgment debtor, each date
that earnings are withheld from the judgment debtor shall be deemed to
be the date such earnings were levied upon. A Judgment debtor shall
have the right to file a separate claim of exemption each time that a
withholding of earnings occurs, provided, that if a prior claim of
exemption has been adjudicated under the same levy, that each separate
claim of exemption thereafter be supported by a statement under oath
alleging the changed circumstances which support the new claim of exemp-
tion. If a claim of exemption be allowed, the judgment creditor shall
have the right, at any time during the effective period of the claim of
exemption, to move the court for consideration of the claim previously
granted on the grounds of a material change of circumstances affecting
the debtor's exemption rights. If the judgment creditor does make such
a motion, he must support his motion by a statement under oath alleging
the changed circumstances which support his motion for consideration.
(b) Forthwith upon receiving the affidavit of exemption, the levy-
lng officer shall serve upon the plains+ff er the person In whose favor
the writ runs (herein referred to as "the creditor"), either personally

or by mail, a copy of the affidavit of exemption, together with a writ-
-53_



ing, signed by the levying officer, stating that the claim to exemption
has been received and that the officer will release the property unless
he receives from the creditor a counteraffidavit within 10 days after
service of such writin~, in the case of real property described in
Section 690,235, and within five days after service of such writing, in
all other cases.

{c) If the creditor desires to contest the claim to exemption, he
shall, within such period of 10 days, in the case of real property
described in Section 690,235, and five days, in all other cases, file
with the levying officer a counteraffidavit alleging that the property
is not exempt within the meaning of the section or sections of this code
relied upon, or if the claim to exemption be based on Sections 690.2,
690.3, 690.4, 690.6, a..eging that the value of the property claimed to
be exempt is in excess of the value stated in the applicable section or
sections, together with proof of service of a copy of such counter-
affidavit upon the debtor.

(d) If no such counteraffidavit, with such proof of service, is so
filed with the levying officer within the time allowved, the officer
shall forthwith release the property.

(e} If such counteraffidavit, with such proof of service, is so
filed, either the creditor or the debtor shall be entitled to a hearing
in the court in which the action is pending or from which the writ
1ssued for the purpose .f determining the claim to exemption, the prior-
ity or division of payment between one or more creditors from nonexempt
earnings under the provisions of Section 690.6 or the value of the
ptoperty claimed to be exempt. Such hearing shall be granted by the
court upon motion of either party made within five days after the coun-

teraffidavit is filed with the levying officer, and such hearing must be
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had within 15 days from the date of the making of such motion unless
continued by the court for good cause. The party making the motion for
hearing shall give not less than five days' notice in writing of such
hearing to the levying officer and to the other party, and specify
therein that the hearing is for the purpose of determining the claim to
exemption. The notlce may be of motion or of hearing and upon the
filing of the notice with the clerk of the court, the motion is deemed
made.

(f) If neither party makes such motion within the time allowed, or
1f the levying officer shall not have been served with a copy of the
notice of hearing within 10 days after the filing of the counteraffi-
davit, the levying officer shall forthwith release the property to the
debtor,

(g) At any time while the proceedings are pending, upon motion of
elther party or upon its own motion, the court may (1) order the sale of
any perishable property held by such officer and direct disposition of
the proceeds of such sale, and (2) make such other orders as may be
proper under the particular circumstances of the case. Any orders so
made may be modified or vacated by the court or judge granting the same,
or by the court in which the proceedings are pending, at any time during
the pendency of the proceedings, upon such terms as may be just,

(h) The levying officer in all cases shall retain physical posses-
slon of the property levied upon 1f it is capable of physical posses-
sion, or in the case of property not capable of physical possession, the
levy shall remain in full force and effect, pending the final determina-
ticn of the claim to exemption. However, no sale uynder execution shall
be had prior to such final determination unless an order of the court

hearing the claim for exemption shall so provide,
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(i) At such hearing, the party claiming the exemption shall have
the burden of proof. The affidavits and counteraffidavits shall be
filed by the levying cfficer with the court and shall constitute the
pleadings, subject to the power of the court to permit an amendment in
the interests of justice. The affidavit of exemption shall be deemed
controverted by the counteraffidavit and both shall be received in
evidence. dJothing herein shall be construed to deprive anyone of the
right to a jury trial in any case where, by the Constitution, such right
is given, but a jury trial may be waived in any such case in like manner
as In the trilal of an action. ilo findings shall be required in a pro-
ceeding under this sectlon. When the hearing is before the court sit-
ting without 2 jury, and no evidence other than the affidavit and coun-
teraffidavit 1s offered, the court, if satisfied that sufficient facts
are shown thereby, may make its determination thereon. Otherwise, it
shall order the hearing continued for the production of cther evidence,
cral or documentary, or the filing of other affidavits and counteraffi-
davits. At the conclusion of the hearing, the court shall give judgment
determining whether the claim to exemption shall be allowed or mot, in
whole or in part, and may give judgment determining the priority or
division of payment between one or more creditors from nonexempt earn-
ings under the provisions of Section 690.6, which judgment shall be
determinative as to the right of the creditor to have the property taken
and held by the cfficer or to subject the property to payment or other
satisfaction of his judgment. Imn such judgment the court shall make all
proper orders for the disposition of such property or the proceads
thereof,

(i) A copy of any judgment entered in the trial court shall be

forthwith transmitted by the clerk to the levying officer in order to
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permit such officer to either release the property attached or to con-
tinue to hold it to sell it, in accordance with the provisions of the
writ previocusly delivered to him. Such officer, unless an appeal from
the judgment is waived, or the judgment has otherwise become final,
shall continue to hold such property under attachment or execution,
continuing the sale of any property held under execution until such
judgment becomes final. However, if 2 claim to exemption under Section
690.6 is allowed by such judgment, the debtor shall be entitled to a
release of the earnings so exempted at the expiracion of three days,
unless otherwise ordered by the court, or unless the levying officer
shall have been served with a copy of a notice of appeal from the judgment.

(k) When any documents required hereunder are served by mail, the
provisions of this code relating to service by mail shall be applicable
thereto.

(1) Whenever the time allowed for an act to be done hereunder is
extended by the court, written notice thereof shall be given promptly to
the opposing party, unless such notice be waived, and to the levying
officer.

(m) An appeal lies from any judgment under this section. Such
appeal toc be taken in the manner provided for appeals in the court in

which the proceeding is had.

Comuent. Subdivisions (a)} and (b) of Section 690.50 are amended to
delete the references to attachment. Exemptions from attachment are
governed by Title 6.5 (commencing with Section 481.010), but that title
incorporates Section 690.50 by reference with some modifications. See
Sections 482,100, 484,530, 485.230.
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AFPPERDIX

The Comment to Section 489,110 should read &s follows:

Comment. Section 489.110 supplements Section 1058a.
Under Section 1058a, a motion to enforce liability on an
undertaking is directed to the sureties. Section 489.110 makes
clear that the liability may be enforced directly against the
sureties. In contrast with what appeared to be the former law,
the beneficiary need not attemnpt to satisfy his judgment first
from the assets of the principal. C£ former Section 552; Bezaire
v. Fidelity & Deposit Co., 12 Cal. App.3d 888, 91 Cal. Rptr. 142
(1970); CwviL CoDE $2845. It is not clear whether the
eaactment in 1972 of Section 1058z changed the former rule.

Section 489.110 in no way interferes with the contractual
relationship between principal and surety.

The Comment o Section 490.010 should read as follows:

. Comment. Bection 490,010 provides a statutory cause of sction for

wrongful attgchment in four specific situations. As Section 4%0.060
tnakes clear, the liability provided by Section 490.010 is not exclusive,
* The defendant may puesue his common law remedies if he chooses,

Subdivision {a). Subdivision (a) provides that wrongful attach.
ment occurs when a writ of attachment is levied or a protertive order
is served in an metion where attachment is not authorized. An excention
is provided, however, which protects the plaintiff where levy 15 Dot
authorized because the goods, services, or money furnished were nmed
primarily or ronsamer purposes tut the pepson who furnished theni
feasohiolv beileved tnat fney wourd@ hot be so nsed. T PrOvIsIon
I8 pased nn & portion of swowivision (4) of tormer Siction 339 which
provided for recovery where *‘the restraining order or the attachment
is discharged on the ground that the pla.i.utitf was not enfitled thereto
under Seetions 537 to 537.2, inclusive.’?

~Snbdivision {6}, Suabdivision (b} provides that wrongful attachment

oevars whet g writ of sttachment s levied orsa protective onader in
served where judgment in the wetion is not in fivor of the plaintiff,
This provision is busetl on another portion of subdivision (a) of
former Seetion 533 which provided for recovery where **the defendant
recovers jirlpment. '’



Nubdivisian () Subdivision (¢} provides that wrongful attachment
vertis when the plainiiff levies an ex parte writ of attachment en prop-
arty which is vxenipt From attachment except where the writ was ob-
trined nader Chapter 12 (nonresident attuchment) of this title or where
the plaintiff reasonably believed that the property was not exempt from
attachment. See Neetion 487.020 (property cxempt from attachment).
The determination that the property was ot exempt made pursuant to
Neolivns 455020, 485,290, or 483.540 does not preclude s finding that
the plaintiff acted unreasonnbly. For example, the determination may
hane boen based on false affidevits or inndequate investigniion by the
plainfiff. Attachment of exempl property was classified as a form of
abse of provess, See While Lighting Co. v. Wolfson, 68 - Cal.2d 336,
40 3384 P2g 345, 353, 66 Cdl. Rptr. 687, 705 (1968); McNabb v.
Burnes, 09 Cal. App. 937, 268 P 428 (1928), -

Nubcivision (d). Subdivision (d) provides that wrongful attach-
ment oeeurs when a writ of allachment is levied ggninst property of n
persan other than the person against whom the writ is issued. This will
gremeratly be a nonparty but may include a codefendant, An exception is
privided comprrable 1o that provided in Section 889. Under former
fav. the remocdy of a third person was to file 2 eompluint in inter-
vention (see Beshara v, Goldberg, 221 Cal. App.2d 392, 34 Cal. Rptr.
31} 1963) ), # third-party cléim under Code of Civil Procedure Sec-
fm B89, or a separate action for damages for conversion, trespass, or
wome other tort {se¢ McPheeters v. Baieman, 11 Cal. App.2d 108, 53
Pod 195 (1936); Edwards v. Sonoma Valley Bank, 53 Cal. 136
_U%A1) 3, or for spetifie recovery (see Taylor v. Bernheim, 5B Cal. App.
pik, 209 P55 (1922) ). See penerally 5 B. WitkiN, CALWORKIA
ProcLpuse Enforcement of Judgnrent §§ 103-115 at 3468-3481 (2d ed.
1971y, Nebdivision {d) does not preclude such actions {see Section
L0601 but provides a statutory alternative.
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