MINUTES OF MEETING
0 of
CALIFORNIA LAW REVISION COMMISSION
. .NOVEMBER 2 AND 3, 1978
San‘Erancisco'

A meeting of the Califernia Law Revision Commission wge held in San '
Francisco on November 2 and 3, 1978.

" PERSONS ATTENDING MEETING -

.L&ﬁvkévisicn Conmission S
Present: Howard R. Hilliama, Chairpersun - George Y. Chinn

Beatrice P, Lawson, V. Chairperson " Ernest M, Hiroshige
Judith Meisels Ashmann Laurence N,  Walker
Abgent:  George Deukmejian, Senate Member - . & Jean &. Love .
o Alister McAlister, Assembly Member .. Bion M, Gregory, Ex Officio ..
Staff Members Present _ o :
John H, DeHbully ' ' o Nathaniel Sterling

" Rohert J. Murphy III ' Stan G. Ulrich
Consultants Present -

Charles W. Adams, Homesteads, November 2 and 3
Garrett H. Elmore, Gua:dianship—ﬂnnnervatorship, Novembex 2

Others
John K. Spencer, Jr., Atturney, San Francisco, Hovember 2

ADHINISTHAII?E MEITERS

-“Minutes of October Meeting

The following corrections were made in the Minutes of the Octaber
6, 1978, Meeting: -

(1) On page 9, the following was 3ubstituted for the underscored

language in Section 2254:

canservator determines in good faith based upon medical advice that
the case 1s an emergency case in which removal from the place of
residence is required (1) to provide medical treatment needed to
alleviate severe pain or (2} to diagnose or treat a medical condi-
tion which, if not immediately diagnosed and treated, will lead to
serious disability or death. S :
" (2) on page 10, line 4, "disability or death™ was substituted for
"disability of death.™ - ' P
With these corrections, the Minutes of the October 6 1978, Meeting

of ‘the Law Revision Commission were apprcved
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staff personnel has resulted in heavy use of temporary and inexperienced
assistance, and the productivity of these persons is, of course, substan-
tially less than the experienced persons they replace. It will be neces-
sary to cut back substanfially on the amounts that otherwise would be
avallable for research consultants and travel, since these are the only
two areas where significant reductions are possible.

After discussing the problem, the Commission decided to hold two-
day meetings every two months, Efforts should bte made to meet in a
meeting facility that is provided without cost tc the State if the use
of the facility would reduce the overall cost of a meeting.

The Commission adopted the following schedule for future meetings:

December 1930
December - No Meeting

January 1981
January 9 (Friday) -~ 10:00 a.m, - 5:00 p.m. Los Angeles
January 10 (Saturday) - 9:00 a.m. - 4:00 p.m,

March 1981
March 13 (Friday) - 10:00 a.m., - 5:00 pP.0. San Francisco
March 14 (Saturday) - 9:00 a.m. ~ 4:00 p.n.

May 1981
May 15 (Friday) - 10:00 a.m. - 5:00 p.m. Los Angeles
May 16 (Saturday) - 9:00 a.m. - 4:00 p.m.

July 1981
July 10 (Friday) =~ 10:00 a.m. - 5: .

5:00 p.m. San Diego
July 11 (Saturday) - 9:00 a.m. - 4:00 p.

August 1981 - No Meeting

September 1981

September 11 (Friday) - 10:00 a.m. - 5:00 p.m. San Francisco
September 12 {Saturday) -~ 9:00 a.m. - 4:00 p.m.

PROCEDURE WHERE COMMISSION ATTENTION IS REQUIBRED BUT NO MEETIRG IS
SCHEDULED :

The Commission discussed the procedure to be followed where a
matter needs Commission attention or approval and no meeting is scheduled

during the time within which such attention or approval is required.
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STUDY D-300 - ENFORCEMENT OF JUDGMENTS

The Commission considered Memorandum 78-48 coﬁcerning the homestead
- exemption, Memorandum 78-35 and the First Supplement thereto concerning
retroactive application of exemptions, Memorandum 78-47 cbncefning re-
demption from execution and foreclosure sales of real prbperf§; and
Memorandum 78~70 concerning exemptions from enforcement of mbhéy judg~

ments. The Commission made the following decisions:

Homestead Exemption

. Procedure for asserting exemption. The existing statutory scheme

which provides for homestead declarations under Civil Code Sections
1237-1304, a creditor-initiated hearing for issuance of a writ of execu-

tion against a dwelling (including a mobilehome or vessel) under Code of

.- Civil Procedure Section 690.31, and a debtor-initiated claim procedure

.- for mobilehomes and vessels under Code of Civil Procedure Section 690.3,

should be replaced by a single procedure for asserting a dwelling exemp-
tion at a hearing on issuance of_a writ of execution..

Collateral effects of. homestead exemption. The collateral effects

on conveyancing and survivorship that result from a declaration of a
homestead under existing law should net arise from the claim of a home~
stead. . Further study should be devoted to the rules governing convey-
ance“of.homesteads and the right of survivors in homesteads; however,
tentatively it was decided that the written consent of both spouses
should be required to convey or encumber the home, independent of an
exemption claim, and that the designation of a probate homestead should
be left to the probate court and should be unaffected by any homestead
exemptiqn as against creditors.

Property subject to homestead exemption. Any title, interest, or

estate in a home should be subject to a claim of exemption. The long-
term lease restriction in Civil Code Sectiouns 1237-1238 should not be
continued.

Amount of exemption. The exemption should be continued at the

level set by the Legislature but should be made subject to automatic
changes to reflect the changes in the value of thé dollar as proposed in

Section 707.200 of the draft: statute.



| IR Minutes
R November 2 and 3, 1978

Schoenfeld. v, Norberg~——Joint tenancy homestead. The Commission

considered the problem of homesteads in Joint tensncy property presented

.'in Schoenfeld v. Norberg, 11 Cal. App. 3d 755, 90 Cal. Rptr. 47 (1970),

‘snd requested the staff and the consultant to submit & more detailed
analysis of the effects of the various proposals when this subject ig
next considered

‘ Priority of voluntary encumbrances junior o judgpent creditor s

lien, If the judgment debtor has voluntarily encumbered homestead prop-
erty after the attachmefit of a judgment lien, the exempt amount of
Proceeds. that would otherwise be-paid: to.the debtor should be used to
..satisfy such.liens. This would change the-rule of piriority of distri-

. bution stated. in Civil Code Section 1256 which requires'all 1iens and

. ~encumbrgnces to be pald firsc. . . .,

. Sale subjgct:to senlor liems: Liens on homeatead property that are

. .superlor .to the judgment lien should: be:preserved rather than paid off
- when the property is.sold on- execution. S C STEE LR
Judgment‘lieu_subject;Eg.homestesdvexemption.n—The homestead exemp-

. tion .ghould have.grior;ty;over-tne judgment lien to the extent of the
exemption. . This,nould sholish the rule under the Civil Code that pre-
cludes declaration of a homestead after the abstract of judgment is
~filed to create a judgment. lien.. .The homestead exemption should also
prevail over the judgment lien where the property is sold:voluntarily or
on execution. The judgment lien should not automatically contihue in
the property as is provided by Code of Civil Procedure Sedtion 674 (c).
Further congideration will he given to the Oregon. statutory scheme for
-determination. of the amount of the excess valize over the homestead
exemption in order to facilitate the sale of homestead propefrty.
=;ﬁntideficiency proposal. :.The -Commigssion- decided ‘against recommend-

ing that homestead property could only be s0ld in full :satisfaction of
. the, judgment lien. = .- . .. . s : -

Exemptions From Enforcement of Honey Judgments

The Commission reviewed the changes in substantive exemptions and

';procedural provisions that would be accomplished by the adoption of the
:draft ststute attached to Memorandum 78~ ?0 . Section 707.180 which pro-
vides for the manner of tracing exempt amounts was approved; the Comment

to this section should refer to Republic Supply Co. v, Richfield 0il

-
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Co. s 79 F 2d 3?5 3?9 (9th Cir. 1935), which discusses the rule for

j”f;determining the lowest intermediate balance

. onf'-5;~.' Retroactive Application of Exemptions

. The rule in In. Te Rauer s Collection Co., §7 Cal. App 2d 248, 196
iquSOB (1948), to the effect that exemptions in effect at the time an
obligetion was Incurred apply in the enforcement of that obligation,
: should be abolished. Exemptions in effect at the time an exemption

~¢laim is made should govern.

' Redemption ‘From Execution and Foreclosure Sales of Real Property

The Commission considered the comments received concerning the

Tentative Recommendation Relating to Redemption From Execution and

Foreclosure Sales of Real Property which was distributed in January and

!made the following decisions .
' Notice of levy Notice of levy on,_ real property should also be

given to persons who have requested a notice of sale and to interest

holders of record.
Interest holders entitled to notice Draft Section 703 640(e)

should be. rev1sed in the following manner :

§ ?03 540, Notice of. sale of real property

(c) Notice shall be malled to all of the following
(1} The judgment- debtor. - A
. (2} A person: who ‘has requested notice pursuaﬁt to Section
702, 540.
| {(3) A person- holding an interest in the property acquired by
_ an instrument sufficient to impart constructive motice of the
;,interest Af “the instrument is recorded in the offi¢e of “the county
irecorder 80 a8 to impart constructive notiee priot to the date of
;.- levy on ‘the property.. Notice shall be mailed: to the person at the
o :address used by the county. recorder for the: return of the instru-
T-Iment after recording

B lfhﬂanner of description af property 1n notice of sale Draft Section
703 640(a) should be revised in the following manner to clarify the

required types of description .of property to be sold:

§ 703.640. Nbotice of sale of real property
703.640. (a) A notice of sale of an interest:in teal property
~ shall deseribe the real property by giving a legal description of
-+ the propetty and its street address or other- COmmOoT designation, , if
_.any. a iegal deseription of vhe preperty is given; the The
validity of the notice is not affected by the fact that, the street
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address or other common designation given is erroneous er emit-

ted . 1If the property has no street address or other common desig-
nation, the notice of sale shall contaln a statement that direc-
tions may be obtained from the levying officer upon oral or written
request. Directions are sufficient if information as to the
location of the property is given by reference to the direction and
approximate distance from the nearest crossroads, frontage road, or
access road, : :

 Recoverability of costs of advertising for sale. The staff should

examine Code of Civil Procedure Section 1033.7 pertaining to recovery of
costs to see if it adequately provides for recovery of the costs of the
judgment creditor's advertising for sale pursuant to draft Section
703.630(h).

. "Period of delay of sale. In order to provide a longer time for the

debtdr to obtain financing to save the property, the 90-day grace period
between notice of levy and notice of sale was increased to 120 days.
Credit bids, Draft Section 703,680 should be revised as follows to

permit credit bids:

§ 703,680, Manner of payment

703.680. (a) Except as provided in subdivisien subdivisions
(b) and (c) , the purchaser at a sale shall pay in cash or by cer-
tified check or cashier's check.

(b} The levying officer conducting the sale shall accept the
amount of a bid by the judgment creditor as a credit on the judg-
-ment except that the expenses of the levying officer and the amount
of preferred labor claims, exempt proceeds, and any other superior
claim which 1s required to be satisfied, shall be paid in cash or
by certified check or cashier’s check. -

{c) If the high bid 1s in excess of five thousand dollars
($5,000), the high bldder may elect Lo treat the sale as a credit
transaction by paying five thousand dollars ($5,000) or 10 percent
of the amount bid, whichever iz the greater, in cash or by certi-
filed check or cashier's check, and paying the balance within 30
days from the date of the sale in cash or by certified check or
cashier's check, If the high bidder fails to complete the purchase

within the time allowed, the amount pald shall be applied toward
- the satisfaction of the judgment and any excess remaining there-
after shall be returned to the bidder.

Multilingual notices. The Judicial Council should be given dis-

cretion to draft notices under the Enforcement of Judgments Law in

different languages and provide rules for thelr use.

Form of notices. Language should be added to the draft statute
providing that notices should state the consequences in plain language

including, in the context of a'levy on real property, that the property

e~
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will be sold without the right to redeem and that the price obtained at
'én execﬂéion séie.may be less than 1ts fair market value.
:'STUDY-DAQOD - WACE'GARNISHHENT PROCEDURE
The Commission considered Memorandum 78-68 and the attached staff

draft of'a recommendatiori relating to wage garnishment prdcédure. The

Commission -also considered a letter from the California - State Sheriffs’
Association; a copy 'of which is attached hereto, relatifig té service by

first-class mail by the levying officetr and persomal setvic¢eé by the

= judgment debtor. ‘
‘s, . The Commission decided to split the recommendation. An urgency
b111 should be introduced at the:mext session to (1) defer the operative
. | date ‘of the wage garnishment ldaw, (2) restore the technical change in
Code of Civil Procedure Section 682 that was chaptered out by Senate
Bill 1564, and (3) permit service by levying officers by first-class
mail and personal service by the judgment debtor, in the manner sug-~
gested in the letter from the Sheriffs’ Association. The provision re-
lating to service by the judgment debtor should be redrafted so that the
substantive provision 1s not introduced by the clause "Nothing in this
subdivision precludes . . . ."

The second part of the recommendation should be made a tentative
recommendation and distributed to the debtor-creditor committee of the
State Bar, poverty lawyers, levying officers, and other interested
persons. The importance of saving taxpayer costs by eliminating the
function of the levying officer in wage garnishments should be more
adequately highlighted in the preliminary part. In this connection, the
likelihood of the fees of the levying officer being increased should
also be mentioned, The Commission also made the following changes in
the recommended legislation:

Section 723.022. The words "by the judgment creditor” were deleted

from subdivision (a)(5) so that a certified copy of the satisfaction of
judgment may be served by either debtor or creditor.
Section 723.026. A provision should be added that the judgment

creditor need not send receipts to the judgment debtor more frequently
than monthly.
Section 723.101., Subdivision (c) should be revised so that the

time of completion of differeﬁf"types of service is clear.
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STUDY F-300 - GUARDIANSHIP-CONSERVATORSHIP REVISION
(PRELIMINARY PORTION OF RECOMMENDATION)

. The Commission considered Memorandum 78-67 and the attached staff

draft of the preliminary portion of the Recommendation Relating to the

Guardianship-Conservatorship Law. The material attached to the memo-

randum was approved for printing subject to any:necessary technical or
editorial revisions determined to be necessary by the staff in preparing
the material for the printer. Commissioner Williams provided the staff
with a copy containing his editorial suggestions for cousideration in
preparing the material for the printer and Commissioner Walker indicated
he would be sending his editorial suggestions to the staff within the

week,



fresudent

DUANE H, LOWE
Suretmendn County

F [} Bor 388
Neeramentn, Cd 95805
FRL BRI

fat Voo President
PO WILEY '
itan Coanty
Coanly Ceme Center
Lovraon UA 93378
AR 1Y |

Jrad Ve Presudent
AL LOUSTALQT .
Foee Conaty

£ Ber 2908

ek rerield, CA 92304
ELTRCI & | o4

Sergeant lE-Arms
AICHARD F. PACILED
) ceinfa f,'rmu!y N
Faos bame Dree
Pudoeceidle, 4 95667

e a

ey

LYMHN S, WOOD

S s e f'tmne‘y
ot fior B34
Vel sty 074 #3053

IR TN YT

Jecdanrer

AAAD L. GATES
frrpiipe County

}oar Hor 415!

Seraty A CA 82702
A A S )

D-900

¥ inutes
November 2 and 3, 1978

@alifornia Htate Bheriffs’ Assoriation

CIVIL PROCEDURES COMMITTEE

Organization Founded By the Shenif1 mn 1874

Refer reply to:
P.0. Box 28, San Jose

October 30, 1978 {408) 299-2450

The Honorable Alister McAlister
Assemblyman, 25th District
California Legislature

1595 East Santa Clara Avenue
San Jose, California

RE: AB 393 - CHAPTER 1133
Dear Sir:

Our Committee respectfully requests your early consider-
ation of an urgency amendment to CCP 723.101, subdivision
(¢), for an eE%ective date of July 1, 1979. This effective
date is based on the presently scheduled effective date,
however we understand the California Judicial Council may
be asking for an extension to insure time to prepare the
necessary forms and rules, which extension we favor if
July 1 is too soon for them since a majority of such forms
will have to be printed by levying officers who will need
from 3 to 6 months lead time to do so.

Our suggested wording for consideration is as follows:

(c) Exce¥t as provided in subdivision gb%; Sewviee
gservice of any notice or document under tnils chapter
may be made in the same mammer as an earnings with-
heiding ovder by first class mail, postage prepaid.
If service is made on the employer 4LCer Che emplLoyer's
return has been received by the levying cfficer, the
service shall be made by registered er eertified mazi;
rarurn reeeipt requesveds; first class mail, postage
renvaid, on the person designated in the employer's
return to receive notices and at the address indicated
in the employer's return, whether or not such address
is within the county. Nothing in this subdivisicn
precludes service bY personal delivery on the emplover
before the employer's return has been recelved by the
Tevying OFflcer, or on the person designated in toe
employer s return after its receipt, and such personal
delivery may be made by elther the levging ofricer or,
1f the notlce Or document runs 1ln thne debLor s Mvor,
Bv the debtor or debtor s agent who requests the levv-
ing OLficer' s permission to do so.
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The Honorable Alister McAlister
Qctober 30, 1973

This suggested amendment is intended to eliminate the costly,
time consuming requirement for a levying officer to serve
such post levy notices and documents by registered or
certified mail, return rec=ipt requested. Substituted is

the use of less costly and simpler first class mail, postage
prepaid, or personal delivery by the levying officer or,
under appropriate circumstances, the debtor or debtor's
agent. These proposed changes conform to present, very long
standing practices, which have been both cost and goal effec-
tive, with any problems being infinitesimal.

Added costs to the taxpayer under the present wording have a
significant potential. First class mail costs only i5¢,
while even certified mail with return receipt is nine times
more at $1.40, with registered mail with return receipt being
more still at $3.60. Clerical time to prepare certified or
registered and return receipt documentation, maintain and
process control procedures, and distribute and process return
receipts is obviously far more time consuming and costly.
Providing for the debtor or debtor's agent to make a personal
delivery, under the proper circumstances, saves levying offi-
cer time and cost and speeds up the delivery and effect of
the notice or document, this being a common, effective proce-
dure followed now for many years.

The required use of registered or certified mail will work to
the detriment of some debtors, particularly since such noti-
fication usually will involve a stay, reduction in amount to
gatisfy, or release of the levy. Experience tells us some
employers will refuse this kind of mail, thereby creating at
least a 15-day delay before a levying officer would even
attempt a personal delivery, during which time the employer
would continue to withhold the debtor's earnings.

Although we believe the initial levy service of an earnings
withholding order by the use of registered or certified mail
with receipt is beneficial and appropriate, its use to give
subsequent notification is not and in fact creates added
costs and problems for all concerned. The long standing,
effective procedures are less costly, more effective, and
should be allowed to continue.

We will greatly appreciate your early consideration of this
request, and you or members of your staff may contact me for
any assistance I can give you,

Very ly yours,
g?ﬁ/’ > : _/éi s

MARTIN H, LeFEVRE, Sheriff's Captai
County of Santa Clara
Vice-Chairman of Cormittee

o el e Faa Maoarmhor
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STUDY K-100 - EVIDENCE OF MARKET VALUE

The Commission considered Memorandum 78-66 and the attached staff
draft of the tentative recommendation relating to application of Evid-
ence Code property valuation rules in noncondemmation cases. The Com-
mission approved the staff draft for distribution for comment by approp-
rate committees of the State Bar and other interested persons. 4 copy
should be sent to Judge Marvin Freeman of the Los Angeles Superior

Court.

APPROVED AS SUBMITTED

APPROVED AS CORRECTED (for correc-
tions, see Minutes of next meeting)

Date

Chairperson

Executive Secretary



