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First Supplement to Memorandum 38£-80
Study L-3021 - Delivery of Decedent's Personal Property

Attached as Exhibit 1 is a letter from Kenneth Klug. He would add
decedent's employer to those who may deliver decedent's property to
family members under proposed Section 330 attached to the basic memo.
The staff agrees, and would revise subdivision (a) of proposed Section
3320 as follows:

{a) Except as provided in subdivision (b), a public
administrator, government official, law enforcement agency,
oefF the hospital or institution in which a decedent died, or
the decedent's employer, may, without the need to walt 40
days after death, deliver the tangible personal property of
the decedent in its possession, 1ncluding keys to the
decedent’s residence, to the decedent's surviving spouse,
relative, or conservator or guardian of the estate acting in
that capacity at the time of death.

Parenthetically, there is no general rule of statutory
construction that failure to have an all-inclusive 1list implies that
matters not included are intended to be excluded: The maxim "expressio
unius est exclusio alterius”

is a rather elaberate, mysterious sounding, and anachronistic
way of describing the negative implication. Far from being a
rule, 1t is not even lexicographically accurate, becsause it
is s&imply not true, generally, that the mere express
conferral of a right or privilege in one kind of situation
implies the denial c¢f the equivalent right or privilege in
other kinds. Sometimes it does and sometimes it does not,
and whether it does or does not depends on the particular
circumstances of context. Without contextual support,
therefore, there Is not even a mild presumption here,
Accordingly, this maxim i1s at best a description, after the
fact, of what the court has discovered from the context.

R. Dickerson, The Interpretation and Application of Statutes, at 234
{1965).

Respectfully submitted,

Robert J. Murphy III
Staff Counsel
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v November 15, 1988

Mr. Robert J. Murphy
Staff Counsel
California Law Revision CommlsSlon
4000 Middlefield Road ,

Palo Alto, California 943034%739

|
Re: Study L-3021, Memo 88-80
!
Dear Bob: ﬁ

I recommend that perosed Section 330 as set forth
in the above memo be expanded tc include the decedent's
employer among the list of persons described in Subdivision
(a) who may deliver the decedent's tangible persocnal prop-
erty to family members. Most employees keep personal effects
in their desks, lockers, or similar facilities provided at
the place of employment. The common practice of employers is
to deliver those items to the spouse or other relative.

|

If the law is to belamended to provide express
statutory authority for certain persens to deliver tanglble
personal property, we should be sure that the list is all-
inclusive. Failure to have an all-inclusive list implies
that persons not expressly named may not deliver such tangi-
ble personal property. I would prefer no statute to a
statute limited to public officials as set forth in the
draft. 5

?Very truly yours,

| Kenneth M. Klug

cc: James V. Quillinan



