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CALIFLARIA CAW REVISION COMMTSSTON

File: URE Privileges Article
1/18/63

Memorandum 63-2

Subject: Study No. 34(L) - Uniform Rules of Evidcnce (Privileges Article}

Littached to this memorzndum are three exhibits which should be of
interest to the Commission as it considers the privilcges article. These
are:

Exhibit I (green pages) - URE privileges article as enacted in New Jersey

Exhibit II (pink pages) - Report of N. J. cowrt committee (extract)

Exhibit ITII (white pages) - Report of N. J. legislative commission (extract)

S5c far as we know, New Jersey is the only state to ennct a portion of
the Uniform Rules as positive law. At the time that New Jersey enacted
the privileges article it authorized the Suprems Court to promulgate rules
of evidence. To date, the New Jersey Supreme Court has not published any
rules pursuant to this authority.

The New Jersey legislation was enacted after a committee appointed by
the New Jersey Supreme Court studied the Uniform Rules and a commission
appointed by the legislature reviewed the recommendations of the court
committee. On the pink pages attached to this memorandum there is an
extract from the report of the court commitiee relating to the privileges
article. The report itself is out of print so we could not obtain complete
copies for your use. Following the pink pages is a multilith copy of the
portion of the legislative commission's report relating to privileges.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary




Moo 03-2
EXBIBIYT I
EXTRACT FROM CHAPTER 52 OF THE LAWS OF 1960 (NEW JERSEY)

KEW JERSEY REVISION OF THE URE PRIVILEGE ARTICLE

2A:8L4A--16. Scope of the Rules

Rule 2

(1) The provisions of article II,1 Privileges, shall apply in
&ll cases and to all proceedings, places and inquiries, whether formal,
informal, public or private, as well as to all branches of goverument
end by whomsoever the same may be conducted, and none of ssid
provisions shall be subject to being relaxed.

{2) All other rules contained in this act,2 or adopted pursusnt
hereto, shall apply in every proceeding, criminel or civil, conducted
by or under the supervision of & court, in which evidence 1s producei.

(3) Except to the extent tc which the rules of evidence may be
relaxed by or pursuant to stetute applicable to the particulsr tribumal
and except as provided in paragraph (1) of this rule, the rules set
forth in this act or sdopted pursuant hereto shall apply +o formal
hearings before administrative agencies and tribunels.

(4) The enmctment of the rules set forth in this act cr the
adoption of rules pursuant hereto shall not operate L0 repesl any
statute by implication. L.1960, c. 52, p. -~, § 16.

1 Sectionsz 2A:084A--17 to 2a:84a--32.
2 Sections 24:8LkA--1 to 24:8ki--32,
ARTICLE II. PRIVILEGES

2A:844--1T7. Privilege of accused

Rule 23.
(1) Every person has in any crimiral action in which he 1s an
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accused a right not to be called as a witness and not to testify.

(2) The spouse of the accused in & criminal actiocn shall not
testify in such sction except to prove ithe fact of marriage unless
{a) such spouse and the accused shall both consent, or (b) the accused
is charged with an offense against the spouse, & child of the
accused or of the spouse, or & child to vhom the accused or the
spouse stands in the place of a parent, or {c) such spouse is the
complainant.

(3) An sccused in a criminal sction has no privilege to refuse
when ordered by the judge, to submit his body to examination or to do
any. sct in the presence of the judge or the trier of the fact, except
to refuse to testify.

(4} If en accused in & criminel action does not testify after
direct evidence is received of facts which tend to prove some
element of the crime and which facts, if untrue, he could disprove by
his own testimony, counsel and the judge may comment on hiz failure
to testify, and the trier of fect may draw an inference that accused

cannot truthfully deny those facts. L.1960, <. 52, p. --, § 17.

24:844--18, Definition of Incrimination

Rule 2L,

Within the meaning of thieg article,l a matter will incriminate
{a) if it constitutes an element of a crime against this State, or
another State or the United States, or {b) is a circumstaence which
with other circumstances wouid be a basis for a reasonable inference of

the commission of such & crime, or {c¢} is & clue to the discovery of
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a matter which is within clauses (a) or {(b) above; provided, &
matter will not be held to incriminate if it clearly appears that the
witness has no reasonable cause to apprehend a criminal prosecution.
In determining whether a matter is ineriminating under clauses (a),
(v) or (e¢) and whether = crimire? prosecution is to be apprehended,
other matters in evidence, or disclesed in argument, the implications
of the question, the setting in which it is asked, the applicable
statute of limitaticns and all other factors, shall be taken inte
consideration. L.1960, c¢. 52, p. --, § 18,

1 Sections 28:844--37 to 24:84a--32.

2h:8Up-~19. Self-incrimination: excepticns

Fule 25.
1

Bubject tc Rule 37, every naturzl perscn has & right to refuse
to disclose in an action or to a police officer or other official any
matter that will incriminate him or expose him to a penalty or a
forfeiture of his estate, except that under this rle:

{(a) no person has the privilege to refuse to submit *o examination
for the purpose of discovering or recording his corporal features
and other identifying characteristics or his physicel or mental
condition;

(b) no person has the privilsge to refuse to obey an order
made by & court to produce for use as evidence or otherwise & document,
chattel or other thing under his contrel if some other person or a
corporation or other association has a supericr right to the possession
of the thing ordered toc Tte produced;

{c} no person has a vrivilege to refuse to disclose any matter
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which the statutes or reguwlations governing his office, activity, occupa-
tion, profession or calling, or governing the corporation or association
of which he is an offiicer, asgent or employee, require him to record or
report or disclose excepi 0 the extent that such statutes or regula-
tions provide that the wmatter to be recorded, reported or disclosed
shall be privileged or confidential;

(d) subtject to the same limitations on evidence affecting
credibility as apply to any other witness, the accused in a criminal
action or a party in a civil actior who voluntarily testifies in the
action upon the merits does nct have the privilege to refuse to disclose
in that ection, sny matter relevant to any issuve therein. L.1960, c.52,

p- _» §19. 1 Section 24:84a-29.

2A:844--20, Iawyer-client privilege

Rule 26.

(1) Ceneral rale. Subject to Rule 3?1 and except as otherwise
provided by parsgraph 2 of this rule commnications between lawyer and
his client in the course of that relstionship and in professional
confidence, are privileged, and a client has a privilege {a) to refuse
to disclose any such communiecation, and {h) ic vrevent his lawyer frc..
disclosing it, and (e} to prevent any other witness from disclosing such
cormunication if it came to the knowledge of such witness (i) in the
courge of its transmitval between the client and the lawyer, or (ii)
in a menner not reasonably to be anticipated, or {iii) as a result
of & breach of the lawyer-client relstionship, or (iv) in the course
of & recognized confidential or privileged communication between the

client and such witness. The privilege shall be claimed by the lawyer
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unless otherwise instructed by the client or his representative;

the privilege may be claimed by the client in person, or if incompetent
or deceased, by his guardian or perscral representative. Where &
corporation or associaticn is the client having the privilege and it
has been dissclved, the privilege may be claimed oy its successors,
assigns or trustees in dissclution.

(2) PBxceptions. Suck privilege shall not extend (2) to a
commmication in the course of legal service sought or obtained in aid
of the commission of & crime or a fraud, or (b) to a commnication
relevant tc an issue between parties all of whom claim through the
client, regardless of whether the respective claims are by testate
or intestate succession or by inter vives transaction, or {c) to a
commanication relevant tc an issue of breach of duty by the lawyer to
his client, or by the client to his lawyer. Where 2 Or more persons
have employed a lawyer to act for them in common, none of them can
assert such privilege as against the cothers as fto communications wit
respect to that matter.

(3) Definiticns. As used in this rule (&) "client" means a
perscn or corporeétion or cother association that, directly or through
an authorized representative, consults a lawyer or the lawyer's
representative for the purpose of retaining the lawyer or securing
legal service or advice from nim in his professicnal capacity; and
includes asn incompetent wnose guardian so consuits the lawyer or the
lawyer's representasive in hehalf of the incompetent, [b) "lawyer"
means a person auvthorized, or reascnsbly believed by the client %o

be authorized to practice law ‘n any State cr naticn the law of which
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recognizes a privilege against disclosure of confidential communications
between ciient and lawyer. A communication made in the course of
relationship between lawyer and client shall be presumed to have been
made in professional confidence unless knowingly made within the hearing
cf some perscon whose presence nullified the privilege. L.1960, c. 52,
p. __, § 0.

1 gection 24:844-25.

2A:845--23, Newspapermen's privilege

Ruale 27.

i s 1 . .

Subject Lo Bule 37, & person engaged on, connected with, or
employed by, & newspaper hasg a yprivilege to refuse to disclose the
source, author, means, agehcy or person from or through whom any
information published in such newspaper wes procured, obtained, supplied.

furnished, or delivered. L.1960, ¢. 52, p. _, § 21.

lsection 24:844-29.

24:844--22. Marital privilege--confidential communications.

Rule 25.

No perscn shall discloge any communication made in confidence
between such perscn and his or her spouse unless both shall consent to
the disclosure or unless the communication is relsvarnt to an issue in
an action between them or Iin & criminal action or proceeding coming
within Rule 23(2).l When & spouse is inconpetent or deceaged, consent
to the disclosure may be given for such spouse by the guardian, executor
or administrator. The regquirement fur consent shall not terminate with

divorce or separation. A communication between spouses wnile living
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separate and apart under a divorce from bed and bcard shall not be &

privileged communication. L.1560, c. 32, p. , § 22.

1 section 23:84-17.

2h:844-23. Priest-penitent privilege

Rule 29.
. 1 s
Subject to Rule 37, a clersyman, nminister or other person or
practitioner autnorized to perform similar functions, of ary religion
shall not be &llowed or comp=lled to disclose & confession or other
confidential comnmnlcation made to hin in his professicrnal character,
or as & spirituval advisor in the course of the disciplire oy practice

o

of the religious body to which he belongs or of the religion which he

professes. L.19€0, c. 52, p.__, § 23.

1 gection 2h:8hp--29,

24 :85A~-24, Religiocus belie®

Rul= 3C.

Every person has a uprivilege to refuse to disclose his theological
opinion or religious belief unless his adherence or nonadherence to
such an opinion or belief is materizi to an issue in the action other

than that of his credibility as & witness. L.196G, c. 52, p. , § 2k,

24:8ha--25, Political vote

Rule 31.
Every person has a privilege To refuse to discicse the tenor of
his vote at a political election unlese the judge finds that the vote

o

was cast illesally. L.1960, e. 32, p. , § 25.
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28 +8LA-..26. Trade secret

Fule 32.

The owner of a trade secret has a privilege, which may be claimed
by hira or his agent or employese, to refuse to disclese the secret and
to prevent oiker persons Zrom disclosing it Lf the judge finds that
the allowance of the privilsge will not tend to conceal fraud or

otherwise work injustice. 1.1960, c. 52, p. , § 26.

2A:B4p--27 . Official information

Rule 34.

No person shall digclose officisl information of this State or of
the United States {a) if disclosure is Torbidien by or pursvant to any
Act of Congress or of this State, or (b) if the jWl ge Tinds that
disclosure of the informetion in the action wvill te harmful to the

interests of the public. L.1960, e. 52, p. , § 27.

2h:848--23. Tdentity of informer

Aule 36.

A witress Tas a privilege to refuse 4o disclose the identity of
& person vwic hag furnished infermation purporting to éisclose & violation
of a provision of the laws of this Stete or of the United States to a
representative of the 3tate or the United Staies or & governmental
division thereof, cnarged with the duty of enforcing tnat provision,
and evidence therecf is inadmissible, unless the Jjudge {inds that (a)
the identity of tue person furnishing the infermation has already
been otherwise disclosed or (b} disclosure of his ideniity is essential

toc assure a fair deterrinetion of the issues. L.1960, c. 52, p. , § 28.
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24:8M4-29. Waiver of privilege by contract or previous disclosure;
limitazions

Rule 37.

A person walves his right or privilege to refuse to disclose or
to prevent anotner from disclesing & specified matter 1 he or any
other person while the holder thereof has (a) contracted with snyone
not to cleim the right or privilege or, {b) without coercion and with
knowledge of lhiis right or privilege, mede disclosure of any part of
the privileged matter or consented to such & disclosure made by anyone.

A disclesure which is itself privilecged or otherwise protected
by the common law, statutes or rules of court of this State, or by
lawful comtract, shall not constitute a waiver under this section.
The failure of a witness to claim a right or privilege with respect
to 1 question shall not operate as a walver with respect to zny other

question. T.1960, c. 52, p. _, § 2

pe]

24:8h4-30. Admissibility of disclosure wrongfully compelled

Rule 38.
Evidence of 8 statemsnt or other disclosure is inadmiessible against
the holder of the privilege 1f the disclosure was wrongfully made or

erroneously required. L.1960, c. 52, p _ ,§ 30.

24:8up-31. Reference to exercise of privileges

Rule 39.

Subject to paragrana {4} 2f Fule 23,.l if a privilege is exercised
not ¥o testify or to prevent auncther from testifying, either in the
action or with respect to perticular matters; or to refuse to disclose

or to prevent ancther from 2isciosing any matier, tshe judge and counsel
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way not comment thereon, no presumption shall arise with respect to
the exercise of the privilege, and thetrier of fact may not draw any
adverse 1luference therefrom. In those Jury cases wherein the right

to exercise & privilege, as herein provided, may be misunderstood and
unfavorable inferences drawn by the trier of the fact, or be lapaired
in the particulsr case, the court, at the request of the party exercis-
ing the privilege, mey instruct tae jury in support of such privilege.
L.1960, <. 52, p.__, § 31.

1 Section 24:844-17.

24:8LA-32. Effect of error in overruling claim of privilege

Rule LO.

(1) A party mey predicate error on a ruling disellowing a claim
of privilege only if he is the bholder of the privilege.

(2) If a witness refuses to answer a question, under color of a
privilege claimed pursuant to Rules 23 through 38,1 after the Jjudge has
ordered the witn2ss to answer, and & contempt proceeding is brought
against the witness, the cocurt hearing the same shall order it dismissed
if it appeers that the order directing the witness %0 answer was errchnecus.

-~
LY

L.1960, 2. 52, 5., §

————

(W3]

1 sections 24:84A-17 to 24:84i-30.

ARTICIE IIT. ADOPTION OF RULES

2A:844~33. Authority of suprenme court

The Supreme Court may &dont rules desalling witi: the admissicn or
rejection of evidence, in accordance with the procedures set forth in
3 - l [
this article.w L.1960, c. 52, p. , § 33.
1 : hio% toy ©4 Bl bl
Sections 2A:84%-33 to 2a:580a-50,

% ¥ *®
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24:844-L0. Effect of rules on conflicting laws

All previous laws or parts of laws dealing with the admission or
rejection of evidence whicii ghall be expressly identified by footnote
to any rule so adopted, and which shall be in conflict or inconsistent
with such rale or rules, cr included therein, revised or rendered
obsolete thereby, shall te of no further forece or effect after such

rule or rules shell kave taker =ffect. I.1980, c. 52, p. _ , § 40.

24:84a-46. Tumbering of rules; referencze to "rule”

The mambering of ruies of evidence within various sections in
this actl is intended to keep the designation therscf compatible with
the numbering arrangement of the proposed Uniform Kules of Evidence,
to the extent feasible. Heference witkin a section or sections of
this act tc a "Ruws" shall be deemed t¢ be equivalent to a reference
S0 thet section of this act containing the designeced rule. Hale
numbers not used are reserved fur rules nereafter adopted. 1L.1960,
c. 52, p- __, ¥ 50.

1 Sections 2a:84a-1 to 24:84a-32.

¥ % X
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Moro ¢ R

SEPRACT FRC] BEPCRT OF TdZ OCHIMLITEE ON
REVISICH CF THE i&W CF ZVIDENCE T0 THER

SUPREVE COURT OF NEW JERSEY

Moy 25, 1955

PRIVILEGES

RULE 23. FRIViiLEGhE OF ACCUSED.

Secommendation

It is recommended that Ssctions (1) and (3} of this rule be
adopted and that Sectica (2] Le deleted and Section (4} combined
with Rule 30.

Ccmmitiees Annctation

1. It will be gbserved that Section (1) is not the privilege
against self-incriminstior; under this vrule and accused has a privilege
not to be called or to testify as to non-incriminating matters. In
general see 1 Morgan. Basic Prcblems of Evidence 139 (1954); & Wigmore
§ 2068 {2). The rule is a ccdirication of State v. Pdelman, 19 N, J.
Super. 350, 357 (App. Div. 1952).

The privilege extends to all stages of a criminal proceeding,
including the preliminary nearing tefere the megistrate. 1 Morgan,
gupra, 139. It has been arzued that thers is not ftoc much reason
for the privilege. Cee Comment to Model Code Rule 201 (1). However
the Model Cofe and the Uriform Rules have both adopted it. Morgsn
at p. 139, supra, suggests thal the priviiege should extend to the
grand jury rcom. But “he rule Lie drew for the Mcdel Ccode and the
preseit rule refer te "ar accused”, and there is no accused before
the grand Jury; hence It feems that the rule does not cuver a grand
Jury proceeding.

As pevhaps suggestad in State v Edelman, when A and B are
indicied in one indictment and the friad seversd, there is nc reason
why A should not be called as a witness in B'e trial, subject of
course to the privilege sgainst self-inerirmination. CF. State v.
Brien et al., 32 ¥, J. L. 14 (Bup. Ct. 1868) decided bvefcre L. 1871,
c. b0, p. 12, N. J. 8, 24:51-8, which sbrograted tae disqualification
of a party in a criminal case. ¢ clarify this puint the words "at
his own trial” might be added teo this section of the rule.

5
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2. Hection (2) dozs not epgesr in the Model Dole. Tts sole
purpose is to give the accused a privilege where a confidential
comunicatior is made by his spouse to him. The policy supporting
the rerital privilege with respect to coniidential cocmmunications
is to secure freedom from apprehension in the mind of the one
desiring to make a communication. The “communicating spouse”
should be allowed the »rivilege; ©but there is no reason to
extend that vrivilege to the spouse to whom the commmication
is addressed, 8 Wigmore § 2340, merely tecause he is accused of
a crime.

Rule £3 (2} seems designed to continue the notions underlying
N. J. 8. 2A:81-3, a statute which uncéer the Uniform Rules (Rule 7)
woulél pe ebolished. This statute is & remnant of the common law
preventing a husband or wife from testifying against his spouse
in most criminal actions. See State v. Caparole, 16 H. J. 373 (195h}).
An attempt (8 Wigmore 2228)is scmetimes made to justify the statute
on the ground that there is a natursl repugnance against compelling
a spouse to be the means of condemning his life partner. Or as stated
in State v. Caparole, supra, quoting Foley v. Loughran, 60 N. J. L.
WL,TITR (F& A 1897), The statute is found cm a Y supposed publie
policy' " in the maintenarce of marital corfidence. Such statutes
as these are ncW protty generally discredited.

Rule 28 {2} {d) ziver the accused all the protecticn to which
he is fairly entitled. The situstion seems to boil down to this.
The accused ir a criminal action has® no right to object if his
speuse 1s willing 4o walve bexy privilege zond testifies egalast him
disclosing something she communicated to him; it is submitted, contrary
to Rule 23 (2) that the State's case should not suffer by keeping
that proof cut when the policy behind tre privilege is rnot violated.
However under Ruale 28 {2) {d) he can get the benefit of her testimony
even though she cbiects; the accused thus is not reguired to suffer
vecause of the vpolicy bhehind the privilege.

3. The intent of Section (3} is o limit the scope of the
accused's privilege In the presernce of the cocurit ic "the employment of
legal precess to extract Fiom the nerson's own 1livs an admission of
guilt." 8 Wigmore § 2263. It is something of a corollary to
exception (&) cf Proposed Rvle 25 (Uniform Rule 25 (b)) but the
two have no logicel connection and ave to be carefully distingulshed,
Rule 23 {3} deals only with the accused in court, while Uniform
Rule 25 treats & privilege which atiaches to "every nazturzl person.”

4. Section () should be combined with proposed Rule 39, which
soo.,



RULE 2k, DEFIRITION COF INCRIMINATICH.

Hecopgrendsticon

It is recommended thet this rule be sdopted.

Committee Annctation

1. The words "matters disclosed” are sufficientiy generel to
have reference tc matiers Alsclosed 1a argument as well as evidence
before the cowrt. See In re Pillo, 11 H. J. 8, 19 {1952); United
States v. Coffey, 198 #.za 438, 4EC {C. A, 3, 1552). Inceed the
Pillo case at ». 19, quoting Inffman v. United States, 3k1 U. 8.
175, L8T (1951), 1nd*c3ues ubat the judze mey do a little shazp
guessing; ne will be “zoverned as much by his personal perception
of the peculiarities of the case 28 oy the facts actuelly in evidence."

\ matter is incrisinsting under the Rules if it forms a basis
for & reascnable irferenc=. Tale is 2 rejection ¢f the rule obtaining
in some Federal and cther courts which cnables a witrnz2ess f0 claim
the privilege if he fezrs the snswer £o0 a guestion will supp1v a clue
from which incriminating evidence might be obtained--such as "if
the witness bve asked to disclose his residence, and then in his
residence he found o man who discloses the whereabouts of stolen
goods”. B Wigmcre § 2261, This extension of the rule is mentlcned
but rot sceepted in In re Pillo, 11 N, J. 8, 20 (1952). Wigrore
strongly rejects the rule. 8 Wigmore § 2261 See too 1 HMorgan,
Pasic Problemc of ¥Evidence p. Y

There is some ioose langrage of Hoffman v. United States, 3&1
U, 3. k79, 486 {1951} vhich has peen cited supperting the "clue
Tule:

"To sustain the privilege, it rneed only be evident from the
irplications of the quesiicn, in the selting in which it is
asked, that = responsive answer tc the guesticn cr an explanation
of why it cennot he ancwered might be dangercus becauses injurdious
disclosure could resuit.”

In re Pille, though i%t droes =t pp. 19 and 20 ra2ly upor the Hoffmen case,
does not approve this passage.

The werd law might best be substituted Tor the word laws bhecauss
it is opined that tke latter word arplies more aptly to statutes than
ta both common and statutory law.



2. The phrase in the rule "under the law of this State” is
supported by In re Pills, 11 K. J. 8, 16 (1952). The Committee
has not taken z position on the guesticn whether possible prosecutions
in other Jurisdictions should be emtraced b the protection.

A strong statement of the opposite view 1s expressed in Feople
v. Den Vye, 310 Mich. 645, 22 K. W. 22 284, 287 { Sup. Ct. 1957):

"It seems like a travesty on verity to say that one iz not
subjected to self-incrimination whern ccompell=d to give testimony
in a State Judicizl proceeding which testimony mey fortnwith
be used against him in @ Federal criminal prosecutica.”

There are & mumber of reasons for the priviiege. Frimarily, the
prosecution should ncet be perwmitted to trust to compulscry self-
disclosure as =z source of prcof and to protect an individual against
harassments. Certainly State Progecubors in Grand Jury investigations
and otherwise are nct gelng to investigate Federsl crimes or crimes
of foreign Jjurisdictioms. The privilege of course goes to protect
a witness in other conneciions, but at least To some extent the
argunent of the Michigan decisicn cannoct be susteined on this rationale.

The Michigan argument is mest striking where a State investigation
may leed to a federal prosecution in the same Stete, or vice versa
{(there is less likelihocd of a State investigation leading to a
prosecuticn in ancther State). 3But there is an impressive line of
U. 5. Supreme Court cases settling this very problem. See 1 Morgan,

Basic Problems of Evidence p. 132.

As Morgan says ab . 131, the problew really resolves itsell
into a question as to whether the priviliege as generslly recognized
sheuld be broadened.

3. The words "permanently irmune" would not seem to apply aptiy
to the lapse of the pericd of the Statvte of Limitations. The mettex
might well be elaborasted in the last sentence by redrafting ithe entire
rule as follows:

"A matter’ wil:i be feemed to expose a person 4o a criminal prosecution
within the meezning of these Rules if it constitutes, or forms an
essential part of, or, taken in conuection with other matters disclosed
is a basis for a reascnable inference of such a viclation of the
laws of this State as t¢ subject him to lisbiiity to punishment therefor.
But he is not exposed to criminal prosectilon 18 the prosecubtion is
barred by the statute of limitaticns or he has been previously
convicted or acquitted of <he wviclation or has hecome Tor any reason
permanently immune frem pundshment therefcer .

k. It may be of interest tc ncte the nunver of immunity statutes
in this State including: #. J. 8. 24:87-2 (absclute immunity to the
woman in abortion, see In re Vince, 2 K, J. 443, (1%49); N. J. S.
2£:93-9 {permissive imrunity in trial of indictment under N. J. 8.

.



2A:93-T7, 8--bribery of labor representatives or foremen); R.S.
L:124-37 (milk contrcl beoaird proceedings}; R S. 11:1-15 (Civil
Service Commission proceedings); R. 3. 17:29B-12 {insurance
investigations by the Barking Commissioner); R. S. 18:25-11
{investigations urder Anti-Discrimina%ion Law); R. S. 19:34-58
(Flection law--indictmerts thereunder--immmity now permissive);

R. 8. 23:10-12 (fish and game law prosecutions); R. 8. 43:21-11

(1) (Unemployment Corpensation.Commissicn proceedingd); R.S. 43:21-11
18:2-36 (Public Utility Commission proceedings); J. 8. k8:1-19,

20 (Investigations under Securities Law); R. 5. 50:5-11 (Proceedings
under the Shellfish fAct); R. 5. 5%2:13-3 (State Legislative
investigations); R. S, 58:1-29 (State Water Policy Commission
proceedings). It might be noted that three ¢f these statutes
specifically exclude implied grants of immunity to corporations.

R. S. 48:2-36, k9:1-15, 20, 5B:1-29, supra. It may also be noted
that most of these stalutes explicitly exclude a grant of immunity
for perjury while testifying.

R. §. 24:81-17.1, ¢f. R. S. 40:604-167, mey also be mentioned
as bearing on the problem of self-incriminaticn. This statute provides
for forfeiture of the emplcyment, tenure and pension of any state,
county or municipal employvee who refuses to tzstify or pleads
self-inerimination tefore any grand Jjury, court, commission or obther
bedy of the State.

5. It will be observed that no attempt has been made to define
the words "penalty" and "forfeiture of nis estate" found in Rule 25
as proposed and in N. J. 5. 2A:81-5. What these words have reference
to is not clear. See Wigmore § £256 and 2257; 1 Morgan, Basic
Problens of IEvidence p. 138, However the very desrth of cases on
the matter shows that it 1e not a matter of major importance-




RULE 25. SELF-INCRIMINATION: EXCEPTICNS

Becomnmendation

It ig reccmmended thst the following ruale be adopted:

"Subject to Rules 23 and 37, no witness shall be compelled to
angver 1f the court finds it is likely that the answer will expose
him to a criminal prosecution or penalty or to & forfeiture of his
estate, except that under this rule,

"(a} no perscn has the privilege to refuse to submit to an
exardnation for the purpose of discovering or recording his corporal
teztures and other identifying cheracteristics, or his physical or
mental condition; and

(b} nc perscn has the priviiege to refuse to furnish or
permit the taking of samples of bedy fluids or substances for
analysis; and

"{c¢) no person has the privilege to refuse to obey an order
made by a court to produce for use as evidence or otherwise a document,
chattel or other thiang under his contrcl constituting, containing
or disclosing matter exposing him to a criminsl prosecution, or a
penalty or forfeiture of his estate, 1f the court finds that, by
the gpplicable rules of the substantive law, some other persom or
a corporation, or other association has a superior right to the
possession of the thing ordered to be produced; and

- "{d) a public official or any person who engages in any
activity, occupaticn, professicn or celling does not have the
priviiege to refuse tc disclose any matter which the statutes or
regulations governing the office, activity, cccupaticn, profession
or calling require him to record or report or disclose concerning
i%; and

"(e) = verson who is an officer, agent or emplovee of a
corporation or other sssociation, does not have the privilege to
refuse to disclose any matter which the statutes or regulations
governing the corporaticn or associaticn or the conduct of its
business require him to reccrd or report or disclose; and

"(f) subjeet to Rule 21, & defendant in = criminal action
who voluntarily testifies in the acticn upon the merits before the
trier of the facts does nct have the privilege to disclose any matter
relevant tc any issue in the action, thouzh %ty s0 testifying, he does
not waive the privilege as to any mabier affecting credibility.”
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Coanittec Annctation

1. The change proposed st the beginning of the rule--except
the words "the court finds it is likely thet'--is taken verbatim from
H. J. 8. 24:81-5, it mizht be noted that Justice Brandeis, dealing
with the problem covered by Uniform Eule 25 {d} {proposed Rule 25 (c), .
said for the Supreme Court irn lelarthy v. Arndstein, 266 U. S. 3k,

41 (192h);

"To permit him to restain possession, because surrender might
invelve disclesvre of a crime, would destroy & property right,
The constituticnal privilege relates to the adjective law.

It does not relieve one from compliance with the substantive
cbligation to surrender property. Section 2la (havirg to do
with the examination of = bankrupt as to his assets), on the
cther hand, deals specifically and solely with the adjective
law,--with evidence arnd witnesses.”

It could possibly he argued that the privilege against self-
incrimination constitutes one of those rights referred to in Art,
1, Sec. 1 of the New Jersey Constitution. It was said in In re
Vince, 2 N. J. 443, bhg (31949} that

"Wor is a similar provision to be found in the Constitution of
this State. Resporndent's contentions that her constituticonal
rights were infrirnged are therefore without merit.”

Howvever in 3tate v. Toscaro, 13 H. J. 418, L23 (1553) the matter
was put this way:

ir

. « Our State constitution contains no express provision
embedying the privilege . . ." (italics inserted).

Iowa has no express privilege stated in its Constitubion but the
Supreme Court of lowa has held that the privilege is included in

the due process clause of the Towa Constituticn. Ses Comment to Model
Code Rule 203.

2. The Uniform Rule refers to "every natural persom”. It has
been held in Bd. of Health, Weehawken Tp. v. N. Y. Centrel R. Co.,
10 T J. 28k, 287 (1952) that the privilege does rot extend to
corpcrations, Indeed the word "witness" in ocur statute and rule
confirms this; a corporaiion cannot be e witness.

3. It will he observed that the provision in the Uniform Rule
which has reference to a disclesure "tc a public offieial of this
State or any governmentsl agency or division thersof", has heen
deleted. If this language were tc be adéopted, "public official of



this State" should be changed to "public official in this State.”
More important than that, the Supreme Court's power tc make rules
extends to practice and procedure in the courts; there is no
authority in the Supreme Court to rromulgate a rule as te administra-
tive proceedings.

L., FProfessor Morgan argues with some force that the self-
incriminaticn privilege should apply to coafessicns cbtained or
sought by the police. HMorgen, 34 Minn. L. Rev. 1, 27 (1945).

There is scome authority for this position. BSee 1 Morgan, Basic
Troblems of Evidence p. 130. However the weight of authority is
to the contrary. See Notes, 18 L. R. A, (N. 5.} 768, 50 L. R, A.
(N. 5.} 1077, 5 &. L, &, 2d 1holh, 1125, State v. Punk, I N. J,

41, 469, k70 (1950) goes no further thnan to hold that =

confession is voluntary even though the person making the confession
has not been advised of the privilege.

Wigmore, § 2265, infers from the separate histories of the rule
excluding inveluntary confessions and the privilege of self-
incrimination, thet the privilegze has no application to the maiter
of confessions. The history of the matter is not too persuasive
an argument.

It seems, as Morgan has said, that a police examinavion has none
of the safeguards of a judicial proceeding (37 Minn. I,. Rev. 2B).
If the privilege has any real meaning, it should be made applicable
there.

However if suck a change in the law (that is, the overruling
of State v. Bunk) is deemed advisable, it could be accomplished
by including it in an smendment to Rule 63 (&) having to do with
confessions. Indeed, this would be the only way the matter could
be dealt with by rule of couwri; for as abtove stated, police officials
camnot be controlled by rule of cowrt, although the admission of
confessions can.

5. It will be perceived that the injection of the vords "the
court finds it likely that" in the provision iz an embodiment with
some modificat’on of Uniform Rule 25 (a). A scparate paragraph (a)
vas set up in the Uniform Rules decause the rmain paragrapk of Rule 25
has to 4o not only with zctions in court but also with edministrative
proceedings.

Uniform Rule 25 {a) arnd Model Code Rule 204 leave it to the
judge to find whether "the maticr will", or will not, "incriminate
the witness". This is 2 stronger test then that laid down in
In re Fillo, 13 N. J. 8, 20 (1952}, and Eoffman v. United States,
341 U, 8. 479, 4&B7 (1951). The Pillo case quoting United States
v. Weisman, 111 F.2d 260, 62 ( C. C. A. 2, 194G) said:
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“"Obviously a witness may ncot be compelled to do more than to
show the answer ig likely to be dangercus to nim, else he will
be forced to disclose those very facts which the privilege protects.”

6. N. J. 8. 24:81.-8 should be repealed or supersedsd. It
provides:

"On the trial of an indictment, the defendant shall be admitted
to testify, if he offers himself as a witness."

This natter is covered by Rule 7 (a).

T. It has been held that vhere the pariy and the witness are
separate persons, the witness must be left to rake the claim for
himself; he has no right to be attended by personal counsel; and neither
such ccunsel nor the party may claim the privilege for him. Further-
more that the varty's counsel may not, as such, give werning of the
privilege to the witness 0“ reguire the Jjudge to do so. See State v.
Mohr, 99 N. J. L. 124, 126 ( BE. & A, 1923). It has been said Turther
that the same applies when the party and witnesses are identical,
and Wigmore supports this posiuion. Vineland v, Maretti, 93 N. J. FEgq.
513, 520 (Ch, 1922); Wi Wigmore, § 2270. Where the withess and the
part; a¥e identlpal, counsel should be permitted to raise the
point and asik that the witaess be apprised of his rights; and the
judge may, end when he believes that justice requires it, shculd
of his cwn motion apprise the witness (wne*ber or not ke is = narty)
of his rights. See 1 Morzan, Pasic Froblems of Evidence p. 15G.

See Wigmore, § 2269. 4 magistrate in s preliminery proceeding is
under R, R. 3:2-3 {b) cbliged to inform the defendant of his rights
in this reg regard. Although the above New Jersey cases were cited,
the poliat was not passed upun in EBd. of Health, Weekawken Tp. v.

N. ¥, Central R. Co., 10 H. J. 234, 288 (1952). Tt would seem Shat
this 35 a matter that can be 1eﬁ Lo commor law.

8. State v. Alexander, 7 . J. 535, 591 {1951) is the first
cese squarely to pass upon the matter treated in Rule 25 {a) and
(b) a5 proposed, and it fcllows Wigmore's rule that the privilege
against self-incrirination does not avply to non-testimonial déisclosures,
It might be said, in passing, ilhat neither this cease, nor the proposed
rule, disposes of the quesiion argued by Morgen (see 1 Morgan,
Basic Problems of Evidence p. 1M1} that the privilege "applies to
ncn-verbal conduct used in place of words'--even though our
Supreme Court in the Alexsnder case italicized (as Vigmore does)
the words that the privilege prevents only "the employuent of legal
process tc extract from the versca’s own lips an ndmission of guilt."
& neodding of the head, as expressing yes or no, is surely within the
privilege.

It will te perceived that Uniform Rule 23 (3) states that an
accused has no privilege to refuse "o do any act' in the presence
of the judge cr the trier of fact. sAs has teen noted above, that
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rule bag no logizal connection with the oriviege wgeinsy self-
incerimination.

9. XNo lew Jersey cases have besn found on the points involved 1in
Sections (¢}, {¢) and {e) proposed above, bubt these rules restate the
law of the United States Sunreme Zourt ana other jurisdictions.

Proposed Rule 25 (c¢) is supported by & convincing line of cases
in the United States Suprezme Court- Wilson v. Unilted States, 221
U. 8. 361 (i911); In re Fuller, 262 U. 5. 31 [1323fﬁ7McCarthy v,
Arndstein, 266 U. 5. 3E‘T_§24,, und United States v. White, 322 U. 8.
69 (1944). Turther see comment to Model Code Rule 206.

Wigmore, § 2259 ¢ and the decided weight of authority support
proposed Rule 25 (d), while 25 (e) adopts the doctrine of Issgee
Company v. United States, 262 U. 3. 151 (“923} and United States v.
Austin-Bagley Corporation, 31 F. 24 22 {0, C. 4. 2, 16297. 1In the
latter case the principle was referred 4c as 'well settled law."

10. In 3tate v. Zdanowicsz, 09 ¥. J. L. 619 (E. & 4. 1903) the
guestion dealt with in FProposed RuIE"ES TJ] was appareuntly (see

Pecple v. Tice, 13} K. Y. 551, 30 H. B, 4ck, [ct. Ct. App. 1392], abstrected
in the case) considered but not decided. £ number of Jjurisdictions

hold that the veluntary testimony by an accused is & waiver as to 8ll
facts, including those merely affecting credibility. Wigmore, $ 22"(6J
argues for the rule, adopted here, that the waiver extends only to
matters relevant to the isgue--mesning thereby that the privilege
remains as to facts affecting merely credibility. It seemed advisable
in drafting tiois rvle te rake it clesr what is meant by "relevant to

any issue in the action”; it might be seid that cr=dibility is

relevant ito the issue.

The words "sudbject to fule 217" seem to mesn simply that Rule 25
(#) cannot be used to breask down the limitatioag set forth in Rule 21.

RULE 26. LAWYER- CLIENT PRIVILECE.

Recommnendgasivn
e e

It is recommended shat this yule be fdophed.

Committes Lnrotation

1. Secsion (1) (e¢) (i) =nd (2i}, contrary to Model Code Rule 210 (e)
(ii) and (iii), privileges the testirony of eavesdroppers and interlopers.
Tt has been persuaslvely arglred thet this is nct souni. The contention is
thaet the risk that someone will overhear a privileged commnication or
will surreptitiously reali or obtain possession of 2 privileged
cocument shoulid be borre by tle client. As Wigmore says, the means
of prezerving the secrzcy 28 in the hauds of the clisnt or his agent
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(that is, the attorney ), and since the privilage is in

derogation of the general testimonial duty, it would be improper -
to extend the privilege. & Wigmore § 2326. As Morgan says, "It is
not to be forgotten thet the privilege 1s a privilege to suppress
the truth." 1 Morgan, Eesic Problems of Evidence 101 {1954). 1In
this state a well-considered case in effect sustains the bodel

Code provision and rejects the Uniform Rule on the polnt. State

v. lLoponio, 85 N. J. L. 357 {B. & A. 1913).

To =liminate the extension of the privilege to such eaves-
droppers, Section (1) (c} (i} and (ii) might be revised as follows:

"(i) &s the representative of the client cr of the lawyer in
transmitting the corrmnication, or (ii} as one to whom disclosure
Wa5s refsonstly necessary in order to secure its iransmission or to
sccomplish the wurnose for which it was Transmitted.”

Similarly Section (1) (c) (iii) of “he rule could be tightened
and clarified by revision it the folicwing form:

“{iii) as a result of an intentional breach by the lawyer of
his duty not to disclose it and Lo see that it is not disclosed
by his agent or servant." See Model Code Fule 220 (c} (iii).

2. The Uniform Rule makes it permissive with the lawyer as
to whether or not to assert the privilege on behalf of the c¢lient;
it imposes no duiy on the lawyer. The next to last sentence of
the rule might well te redrafted o impose such & duty:

"The privilege mey be claimed by the client in person, or if
incompetent, by his guardian, or if decessed, by his personal
representative; but the lawyer, If he is a witness, has a duty to
assert it for his client, unless the clieni instructs him not to
do so. The privilege availaoie to a corporation or association
terminates upon dissolution.”

This would codify State v. Toscano, 13 ¥. J. 418, 42k (1553);
In re Selser, 15 N. J. 393, Lobk {195L); 1 Mcrgan, Basic Problems
of Evifence 105 {195L}.

3. The provision of Uniform Rule 26 (2) (e) does not seem
to clearly disclose its intent, which is that no one of the clients
has a privilege as againsti ancther of them; yet each still retains
a privilege as agsinst third persons. It alse 3imits itself to
communicaticons made by & client whereas the privilege externds to
commmnicetions mwade by the lawyer to a client which often reveal
the substance cf the client’s communications to him. See 1
Morgan, Pasic Problems of Evidence iCl {1954}, Russell v. Second
National Bank of Paterson, .36 H. J. L. 27C, 279 (E. & A. 1947},
Uniform Rule 26 {3) (b). —
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Strixing subsection (e} ané substituting the folilowing sentence
might be preferable:

“When twe or more persons acting together become clients of the
same lawyer as Lo a maitter of common interesti, no cne of them has
as against another of them ary such priviiege as to commnications
between them, or either of them, and the lawyer with respect to the
ratter."

This is Model Code Rule 211 adding the words "between them, or
either of them, and the lawyer," which cover more explicitly the
idea that Professor Morgan apparently intended to cover, namely,
comrminications by one ciient to the lawyer in the absence of the
other client. 1 Basic Problems of Evidence 10k (195h).

The rule comports with Wew Jersey law. Gulick v. Gulick, 39
N, J. Bg. 5156 (E. & A. 1885).

4. There is some guestion as to a policy 11 Rule 26 (3 (c)
which would provect a communication wade to a Hew York lawyer
pretending to give advice as to New Jerssy law. See 1 Morgan,
Basic Problems of mvidence 99 {1954} -

5. That the privilege belongs to the cliernt is recognized in
New Jersey. BRussell v. Second National Bank of Paterson, 136
N. J. L. 270, 279 {E. & A. 19%7). It Is for his protection.
Stete v, Toscano, 12 F, J. 418, 424 (1953): In re Selser, 15 . J.
393, Lok (19537: Even if the cpposite rarty consents, an attorney
carnot disclosge a privileged comnunication. Rowland v. Rowland,
40 N, J. Bq. 281, 283 (Z. & A. 1885},

6. Any questicn ar to the scope of the confidesunce can be
developed by case law. Thus it seems to be the law that the
privilege Coes rot nermit the concealment of the identity of a
client. BStete v. Toscano, 13 N. J. 418, L2k {1953). Further see
Palatini v. Sarianm, 15 N. J. Super. 34, 43 (App. Div. 1951}, meking
some close distinctions between communicahions where attcrney's
acts went beyond the practice of ths law. The commnications there
seem to have been from plaintiff's attormey to his opporent, the
gefendant,; and if so, they were of course not priviieged, and it wes
unnecessary Ior the court to go further in its decision.

T. To give rise %o the privilege, there must be a lewyer-
elient relationship and a professions confidence, 35 stated in
Lineg 4 and 5 of the rule. This point has been pade in our cases.
ID the Matter of Stein, 1 M. J. 228, 236 (1949); In re Selser, 15

393, Loy (1954). There is no privileze as to communications
to the lawyer after his employment has terminated. TFox v. Forty-
four Cigar Co., 90 N. J. L. k63, 489 (B, & A. 1917), but consuita-
tion for the purpose o- resaining the lawyer is vprivileged. State
v. Loponic, 85 N, 7. L. 357, 363 {E. & &. 1913).
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Searles, 93 o, J. L cET (E. & A. 1919} sald in effecc thls would
be "astounding” if it were the law. The Kew Jersey rule seems 1o
he that the attorney way testify as to Tthe execuiion of the will,
Veazey's Case, 00 H. J. Bg. 466 (E. & 4, 1912), but rot as to its

"wrevaration and concociion.” The ru*c proposed would overrinle
the Anderson case. Chafee, critlciuliag the Aundersch case, deplores

"gueh fine discrimirations.’ 3% Harv, L Rev. 697 (1922}, It

scems thav 1if a ciient has his lawyer attest the document, he shouid
be h2id to have waived the privilege a¢ to "preparation and concoe-
tion" also.

In fact the testimony sought to be adduced in anderson v.
Searles, 93 M. J. T. 227 (E. & 4. 1919) would have been admissible
under the thecry expressed in Eule 26 (2) /b)), but thet theory was
doubtless net called o the conri’'s attention. Perenthetically
Rule 26 (2] (b) renfers admissible 1u & will coriest or a2 will
constructior suit the testimony of aa atiorney who acts for a
testator in the drawing cor makiag of & will, tut Coeg not attest
it, This is sound.

a. 2 privilege exterds Lo documents sutmitfed an attorney
ag well as oral commmnicaticns. Matthews v, ﬂoagiand,m48 . 4. Fg.

455, LEh Ecn 1891).

10. Disclesures to an agent of The ettorney are protected by
Bule 26 (3} (v}). Wigmore § 2301. So a disciosure to a stenographer
is privileged. 5f5€Ef§j~Krich, 123 B, J. L. 51G. t23 \Sup Ct.
1939). O course a disclosure in presence of GLIQngrS is not
privileged. Roper v. S£tate, 58 N. J. L. 420 (Sup. Ct. 1896}); Carr
v. Weld, 19 N, J, Bg. 319 (Ch. 1868).

1. Fule 26 {2) (2) which is verbatim Model Code Fule 212,
is guoted and supported by the mejority and minority opinions in
In re Seiser, 15 M. J. 393, 40G, 415 {2954).

12. Mecdel Jode Fule 105 (e, which is not adopted in the
Uniform Rules, provides that il tie client is neither party nor -
witness, the judge ir his discretion may of his own motion exclude
a privilegesd communication. This appeare to be the Hew Jersey law.
Cf. Rowland v. Bowlsnd, &0 M. J Eg 281, 283 (E. % 4. 1885).

RULE 27. PHYSICIAN-PATIEAT PRIVTLEGE.

Lecomnenlation

Tt is recopmended tha+t Uniform Bule Z7 be rejected. In its
place the substance of N. J. 3. 2A:61-10 is recommended, as
foilows:



"No person engaged on, conmected with or employed on any
newspaper shzll be compelled tec diselose, in arny legsl proceeding
or trial, befeore any court or bofore any grand jury of any county
or any petit jury of any court the source of any information procured
or obtained by hir and published in the newspaver on which he is
engaged, connected with cr emplcyed.

"As used in this section the word Tcourt'® means and includes
the suprene court, the superior court, the county courts, tne
Juvenile and domestic relations couvrts, the county disgtriet courts,
the criminal judicial district courts, the surrogate's courts, any
mmicipal court, any infericr court of limited crimirnal jurisdiction
and any tribunail, commission cr inguest operating under any order
of any of the above enumersted courts.”

Cormittee Annotation

1. The poysiclan-patient privilese does not represent the law
in this State {(notwithstandinz R. 5. 24:18-L0). Though there are
some whe Tavor the rule [In re Selser, 15 N, J. 393, 404 (195Y4), quotes
Lord Chancellor Broughaz as urging the adoption of such a rule), it
‘is submitted that this privilege is nct needed in crdar to protect
a confidence vital to tne relationsnip of physician-patients;
and the interests of Justice override such considerations as the
honor of the medical profession. I Wigmore & 2380z, Chafee, aflter
gome study of the point, comes to the conclusion that the privilege
cannct be justified. Chafes, Ls Justice Served or Cbstructed by
Closing the Doctor's dMouth On the Witness Stand? 52 Yale L, J. 607
{1943} —

2. Vigmore strongly criticizes the newspaperman's privilege
& 2086, vut the proposed rule conforms with Few Jersey legilslation.

RULE 28, M:.RITAL PRIVILEGE--CONFIDENTIAIL COMMUNICATIONS.

Recommendation

Rule 26 (2) and {3) should te adepted as is, except that 28 (2)
{b) should be stricken and the provisions 28 {2) (c), (d) and (e)
relettered (h), (c) and (&), respectively. Rule 28 {1) shounld be
revwritten as folicws:

"(1) General Itle. Except as provided in Rule 37 and
Paragraphs 2 and 3 of this rule, 1f tihe court finds that a
comrmunication has been made in confidence by one spouse Lo
the other while twsbhand and wife, the spouse wmaking the
comrunication bas a privilege not to discloge it and not to
have it disclosed by the other spouse. If the spouse making
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the cocmmunication is absent, the cother spouse may claim
the privilege on bensaif; and If the spouse zmaking the
comrunication is incompeternt or dezeased, his grardian
or persoral representative ray claim it or his behalf.
For the purposes of this rule, spouses shall not e
deemed to be hustand and wife 1f they are divorced from
bed ard beard.”

a

Commitses Annotation

1. Tke draftsmen. of the Unifcrzm Rule endeavorsd to shorten the
more extended provisicns In the dedel Code. The proposed text seeks
to eclarify the Uniferm Rule and eliminate inept verbiage.

For example, the Unifaorm Rrle provides thet a spouse vho makes
"the" communication nas a oprivilege to prevent disclosure of
comminications (sic) found hy the juige to be confidential
commnications. Again ihere is interlarded in this sentence the
cumbersome definition found in Model Code Rule 214 (D) : "a spouse
who transmitted to the other ths Information whick constitutes
the commanication, has a uwriviiege."

2. Tbe Uniform Pulz lesves cut ¥odel Code Rule 214 {4)
defining a "confidential communication between spouses" as meaning
"inforratinn transmitted By & voluntary azt of disclosure by one
spouse to ihe other witlcoub the intention that 1t be disclcsed
to a third person and by & meéns wkich, #o far as the commumnicating

spouse 13 aware, does not disclose it teo a third person.” This
is a mwatter dealt Jith by The common law--at any event in this
State. qtate v Young 2, g7 4. J. L. 501, 505 (Lw & L. 1922); State v.

Iaudise, ©6 N. J. L. 23C, 231 (5. & &. 191k); of. Wclfie v.
United § S‘tates, s, 201 U. 9 7 fapakyl T

See too Wood v. Chetwood, 27 H. J. Eg. 311 (Ch 21875), holding
that comminications bhelween = hushand and wife whe rmay be said to be
cofiduciaries carnct te deemed to be of a coafidential character.
s above stated, the definition of a confidential comminication
can be left tc be developed by the courts. Thus a “communication”
includes apn irparting of informetion via an act of one of the
spousss. See 5 Vand. L. Rev. au 594 (1952); Wigmore, § 2337.

Again it is a rule of —he common law and need not be codified,
that marival communicaticns are presumptively confidential. Rlau v.
United States, 34C U. 5. 332 (1051); 8 Wignore § £336.



3. The Uniform Rule (unlike the Model Code) states that the
commenicating spouse has the privilege only "during the marital
relationship.” This has beern elimirated. The communiceting spouse
should have the privilege even though the cther spouse is dead.

L. The Uniform Rule and the Medel Code both state that a
spouse; whether or nct & party, way "prevent” the cther spouse
from disclosing the communicaticn. This is strange and perhaps
an inadvertence. Does it mean that if the spouse is not a party,
he has a right to meke an cbjection? Again the Uniform Rule
speaks of compmnications "had or mede”. What do the words "had or”
add to this thought? Poth of these thoughts have been eliminated
from the proposed text.

5. The last sentsnce of Uniform Fule 28 (1) is not to be
found in the Mcdel Code. However it seems commendable to attempt
to codify the last sentence in Comment » to Rule 215 of the Model
Code, that "the spouse to whom the commmnication is made will
ordinarily have authority to claim the privilege for the absent
spouse." Hence the proposed rule charges this sentence of the
Uniform Rule s0 acs to make it appliceble only ir the case where
the commuanicating spouse is absent.

&. Urder Model Code Rule 214 (2) the privileze does not apply
to commnications made between spouses "legally separated” or
divorced. Fy "legally secrarated” preswrably refersnce is made to
separation through the judzment of a couri mensa et thoro. The
draftsmen of the Uniform Eules have dropped out this idea. In other
words, communications between such spouses are privileged. It is
felt that the Model Code is better and the provision has been restored.

The draltasmen of the Uniform Rules alsc omitied any provision
vwhereby the privilege could be claimed by the personal representative
of a deceased communicating spouse. The Model Code provision in this
respect bas bveen retained. The privilege extends after death, and
someone should be authorized to cleim that privilege for the decedent

after his death.

7. Uaiform Rule 28 (a) (d}, Model Uode Rule 215 and the
propesed rule give an accused a chance to offer evidence of a
confidential commmication if he thinks it will be of help to him--
and this notwithstanding that his spouse has the privilege and
will not waive it. The Model Code (Kule 216) cormment on this provision
states that it has been adopted--

"to prevent the striking injustice which has been done in a
few criminal cases where defendant spouse was not allowed to
testify to a commnication from the other spouse, although the
mental effect produced by it might well have reduced the grade
of the offense.”
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8. Uniform Bule 28 (2} (b) is cuitted becouse N, J. 8. 24:23-1
gbolishes a cause of acticn for zlisnation of affzections or for
criminal conversabtions.

g, ‘The thecry of Uniform RBule 28 (3} g stated in the
comment tc the identical provisiocn, Rule 218, ledel Code, as follows:

"The theory of the rule is that = spouse cught nct to be
ahle to select for disclosure from among the comrunications upon
a given subject those which he deems favorable, and to suppress
the rest.”

Some fuller discussion is found in 1 Morgen, Besic Froblems of Eyidence
97, (195L). The distinchion tetweer Uniform Rule 28 (3) (Model Code
Rule 218) and Uniform Rule 37 (Medel Code Rule 231} ise that, first,
uhder the lalter rule the disclosure is made by the holder of the
priviiege with incwledge of the nrivilege vwhile under the former
rule there need e nc such knowledge; second, the latter rule waives
the privilege when thers iz g disclosure as to a part of "the
specified matter' which is asked for in the cuestion objected to,
while the former ruls waives thc privilege when there is a disclosure
to the -ame subjsct mattar.' While this last is not a too
fortunate distinction, it has Teen passed. In general see Wigmore
§ 23ko.

10, PREale 7 awclishes ilese stotutes: K. J. S. ”1:81-3, 2A:81-7
and 24:1C0-6, second senteace. If it iz thought tetter to be explicit
on the matter, kule 25 (L} coulé ve added reading thus:

or or agalngt the other in a civil
s provided ir this Rule.”

"A spouse ray testify |
cr criminal actilon, except

0

N. J. 3. 2A:100-6, seccnd sentence, which has been taken from
the Unifoim Desertion and Non-Support Act, § &, second sentence, will
be found szbedied in Dule 25 (2] (2], the last IC words. As to
N. J. 8. 24:51-3, 2&:81—?; gsze comment to Rule 23, Section 2.

11. The merital privilege should he sirictly confined generally
spealing. C£. In rs Seiger, 15 H. J. 3723, & 6 {19543,




RULE 29. FRIZST-FENITELT rRIVILECLE; DEFINITICN; PENITENTIAL
COMMUNTLCATIONS.

Rzcemrpendaiicn

It is reccmmended that this ruls not be cdopted but rather
that H. J. 5. 24:81-9 be adeopted verbziin as a rule. The statute
provides:

" Clergyvmzn, or other minister of eny religion, shall not
be allowed o compelled to discloss in any court, or to any publice
officer, a confession male to him in Lis professional character, or
as a spiritual advisor, or as a spirituzl advisor in the course of
discipline enjoiuzé by the rules or practice of the religicus body
to whicl he belongs or of the religion which he professes.”

fal

Comnl thoaa Annotaticn

L..I

1. The statute, adcpted L. 1347 c..32h, has never been cited.

2. No¢ such privilsze existed at the common law of this Sitate.
Rahrey v. Foriatishin, 55 ¥. J. L. 155 29 {I, & A. 1320); Stete v.
Morehous, 97 3. J. L. 205, 205 (5. & A. ;922)

2. Uniform Rule 22 Is verbatim Rule 219, Model Ccde.

i, Comparisor betwesn Hew uo““ﬂg Statute and hiform Rule., Under
the rule the priviiege belongs to the penitent, and he can waive it by
a partial discleosure to any cne, or waive 1t in other ways, thereby
compelling the priest to testify. The statute secrs preferable.

5. Under the mule toe neniternt has a privilepe to refuse to
disclose his conlession wnersas under the stabtutc he has no priviliege
at all. Although the rule iz betlsr here, zuch disclosures almost
alvays would be hearsay and theredfore the matbter is not important.

6. Under the rule the person confessing must be 2 member of the
church. What, if technicslly he iz act a2 member? There seems no
reason for such a restriction.

T. Under tine rule the ministor mﬁst Lo authorized or accustomed
to hear confessicns and must e under 2 duty to Xcep them secret. The

statute which is bYrcader seers preferabLe.

of & religious ceacninatiocn,

8. The rule applices o
even thouzh Jot z minizter; and to oificers of & religious organiza-
ticn even though nct a church.

. Under the rule tie corfession must be (1) made secretly and

s

o~
~t
-
n confidence and {2) des’ with culpable ronduct. This appears

(2) 1
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unimportant. Under the statute if the matter was public, somecne
else could testify to it, moreover, the word "confession" in N. J. 8.
2A:81-9 implies a confidence.

10, The rule peculiarly provides that any person, even though
not a party, has a privilege tc prevent a penitent or priest from
disclosing the confession. How dees a person, not a party, make
an cbjection?

1ll. HNeither the statute nor the rule covers the advice or
comeunication of the priest.

RULE 30. RELIGIOUS BELIEF.

Becommendation

It is recommended that the Uniform Rule be zdopted.

Cenmittee Annotation

l. No New Jersey cases have been found. See 8 Wigmore § 2213.

RULE 31. PCLITICAL VCOTE.

Recommendation

It is recommended that the Uniform Ruie be adopted.

Committes Annotation

1. R. 8. 19:29-7 authorizes a judge in an election contest to
compel a voter to disclose for whom he voted provided the judge is
satisfied that the voter was not gualified to vote. This comports
with the ruie.

2. No New Jersey case has been found. The rule represents
the law generally. &5 Wigmore § 221k,

RULE 32. TRADE SECRET.

Reccmmendation

I% is recommended that the Uniform Rule be adopted.




Committee Arnotation

1. Nc New Jersey case has been found, but the Rule seems to
state the law in other jurisdictions. See 8 Wigmcre § 2212; 70 C. J.
Th3.

RULE 33. SECRET OF STATE,

Recommrendaticn

It is recommended that the rule be adopted.

Cormittes Annctation

1. No New Jersey case has been found. See & Wigmore §§ 2376,
23782, 2379.

RULE 3L. OFFICIAL INFCRMATION.

Recommendation

It is reccmmended that the rule e adophbed.

Committes Annotation

1. Rule 34 (2) (a) has reference to New Jersey statutes
such as these:

R, 8. 5h4:324-47, which mekes records of the State Tax Division
reiative to the administration of Chapter 324
of the Taxation Law {having to do with taxation
of foreign corporations) "confidential and
privileged”, and they cannot be disclosed either
by the head of the division or an employee.

R. 5. 5#:33—8, whicn makes inheritance tax retuwrns and data
gathered by the State Tex Division "privileged
cormunications”.

Further see Wigmore § 2378 n. 7.
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2. There is a question whether this rule can be squared with
Thompson v. German Valley R. Co., 22 ¥. J. Eg. 111 {Ch, 1871), which
hclde that in the case of a subpoena duces tecur served on the
Governor, he will be allowed to withkheld any paper or part of it, if
in his opinion his official duty requires him to do so. Rule 34
should not be changed on that account. There is neo more sanctity to
the producticn of a paper than to a subpoena commanding the personal
appearance of the Governor, which, as the cited cage says. can
always be commanded.

3. The privilege here has nothing to do with the affairs
of a municipality which cre not of such importance as to be entitled
to be privileged. Cf. Fggers v. Kenny, 15 N. J. 107, 120 {1954).

RULE 35, COMMUNICATION TO GRAND JURY.

Rersormendation

It is recommended that the rule be adopted.

Cormmittee Annotation

1. The lawy in other jurisdictions justifies this rule. 8 Wigmore

§§ 2362, 2363.

2. It has been sald broadly in this State that a witness mey
testify as t¢ what wes said by and to him before the grand jury. State
v. Fish, 90 N. J. L. 17, 15 {Sup. Ct. 1917), reversed on other
grounds 91 N, J. L, 228 (E. & 4, 3917); State v. Borg, 8 N. J. Misc.
3&9, 350, affirmed at p. 705 (Sup. Ct. 1930). BRule 35 seems nreferable.

3. BState v. Bovinc, 89 N. J. L. 586 { E. & A, 191€) holds it
proper To impeach a withess by self-contradictory testimony given
before the grand jury. State v. Silverman, 100 N. J. L. 249 (Sgg.
Ct. 1924) held it was proper tc ask a witness what he testified to
before the grand jury. The principle behind these decisions does
not conflict with the Ruie.

L, The rule does nct deal with the immunity of the members of
the grand jury, as to which see State v. Borg, 8 M. _J. Misc. 349,
affirmed at p. 705 {Sup. Ct. 1530); State v. Silverman, 100 N. J. L.
249 {Sup. Ct. 1924); State v. McFeeley, 134 N. J. L. 463 (Sup. Ct.
1646Y; State v. Doncven, 129 M. J. L. 478 (Sup. Ct. 1943). )
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RULE 36. IDENTITY OF INFCRMIR.

Recommerdetion

Tt is reccmmendsad that the Rule he adophted.

Comittes Annotation

1. There seem to %e no Hew Jersey cases, dut the law in cother
states supports the rule. 8 Wigmore § 237L.

RULE 37. WAIVER CF PRIVILLGE EY CCNTRACT CR PRIVICGUS DISCLOSURE.

Reccmmendation

It is recommended that tuls rule be adopted.

Comrmities Annotation

1., The person who holds the nrivilege alone may waive it. In re
Selser, 15 M. J. 393, 4ok {1954), speaking of the attorney-client
rrivilege. There are a number of cases in this Siste stating thst
the priviiege zzgainst geif-inerimination may be waived by the psrson
entitled to it. Siate v. Auwld, 2 H. 7. hot, L3 (13Ly).

2, The werds "in the gome trial or in an earlier cause" could
be ingerted in pari () in order to makze clear the intention of the
rule. In this respect the rule iz contrsry to the decided weight
cf authoriiy in cther Jurisdictions. See 1 Morgen, Basic Problems
of Evidence 152 (155%) statiog tihat it iz setiied that a person who

has testlfied to an incrimipating matier in an earlier proceeding

or in an earlier stage of the same proceeding may nevertheless claim
his privilege at = later trizl; see 3 Wimsmore 450 et seq. stating
likewise that the waiver is limited to the particulsr procseding in
which the testimony is involved. The rule modifies this in only a
limited respect, and 3T seems o be justified; it is limited tc =
"specified matter" vhen rert of that very matier has been previously
disclosged,

It has slweys been recognized and aoes not conflict with the
settled rule sbove gtaied, that the testimony itself voluntarily
suonmitted &t a pricr hearing cen be used at a subsecuent hearing.



See in accord Jtate v. Tammel, 3 M. S, Misc. 20%, 209 (Sup. Ct.
1925}, affirmed on opinica 102 W, J. L. 226 (E. & 4. 1925); State
v. Gregory, 93 N. J. L. 205, 207 (E. & A. 1919). But this is
different from the rule proposed, nawmely, that a walver as ©o
fact X becones a waiver as to fact ¥ vwhen ¥ is part of Y.

3. Baee caszes talk of waiver when in fact what 1s meant
ig thet thnere is no privilege. See Stale v. Young, 97 L. J, L. 501
(E. & &. 1922) referring to the merital privilege when in fact
there was no such privilege as ths comminication was not confidential,
there being a third party present.

. The distincition betwsen propcsed Rule 25 {f) and Rule 37
is obvious. Rule 37 copstitutes a wziver as to & "specified matter”
when o part of the matter has been disclosed; under proposed Rule
25 (f) = defendsnt in = criminal action who testifies as to any matter
waives the privilege as to any other matter relevant to any issue
in the case.

RULE 38. ADMISSIBILITY OF DISCLCSURE WRONGFULLY CCMPELLED,

Recocmmendation

It is recommended that this rule be adopted.

Committes Annctation

1. This rule provides that evidence of a statement or other
disclosure in a2 previous cas2 is inadmissible against a declarant
who is a party to the present case, where there was error in compelling
the admissicon in the prior case.

o, Az in several gther ruwles, the word “judge" cculd best be
changed to “court.”
RULE 3%. XREFERENCE TC FXERCISE O FRIVILEGES.

Pecommendaticn

The following rule, which is 3 coobination of Model Code Rules
201 (3) and 233, is reccumended.
"if a privileze to refuse to disclose a matter, or not

a
to have it disclosed by ancther, is clzimed and allcowed, or if an
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accused in a criminal action does not testify, the court and
counsel may comeent thereon, and the trier of fact may draw
all reasonable inferences therefram.”

Cormittee Annotation

1., Three pessitle courses could 2e taken here, either to adopt
the rule above stated, or tc leave the matter to the common law of
Hew Jersey, or tc adeopt the Uniform Ju'le.

2. Dealing with the last altermative first, it is to be
observed that the drafitsmer of the miform Eules, in their endeavor
to put across a practical ccde of rules, had tc reccognize, as
Morgan says (1 Morgan, Zasic Froblems of Evidence 158 (1954):

"In most jurisdictions by statute znd in a few others by judicial
decisions, no inference may b2 drawn against a person by reason
of his claim of the priviiege.”

In most jurisdictiocns, then, there is =2 practicel legislative obstacle
blocking any atternpt to alter this rule. The iniform Bules under

Ruie 23 (4}, however do go sc far as to permit the Prosecutor fas
distinguished from the court) to comment on the feilure of an

accused tc testify. This i1s an unsatisfactory compromise of principle.
If it is wrong to undercut the privilege by conneasting on the

failvre to testify, it is wrong to have the Procecutor make the
conment.

The dratitsmen of the Uniform Rules in their comment seem to
indicate that the rezson they d4id rot provide for comment by the
court in Rule 23 (&) was because "these rules do not cover comment
by the judgs." However, contrary te that last assertion, Rule 39
does cover ccmment oy the Judze where an accuged or a witness
invokes the gelf-incrimination privilege while he is on the stand,
ag distinguished frorm commernt for fallure to take the stand, the

matter dealt with in Rule 23 (&),

Few dJdersgey is not faced with tne nractical considerations that
troubled “he draftsmen of the Uniform Buvle., Hence it is recommended
that the Uniform Rule he not adopted.

3. The next aliernstive is to leave the matter to the common
law of New Jersey. We have a recent case of the Supreme Court on ih
point. State v. Costa, 11 ¥. J. 239, 253 (1953). That case, however,
lays down a rule providing that "comment is ordinarily improper.” If
a rule is adopted on the matter some litigatiorn may be forestalled.
As Chief Justice Case nas said in State v, Anderson, 137 N. J. L. 6
(Bup. Ct. 1948), dealing with cases on this point:

"Cur zppellate couris hsve not always been entirely clear in
their ewpressions ca the subiect.”



There have been many Gzcisicns cn tihe point in this state (see State
v. Costa) and great masses of them in other states. As Morgan
comments {supra at p. 150) four columns are reguired to list the
decisicns frem 1930 to 1951 supplementing the note in 68 A, L. R.
1102, 1108.

L., It is urged then that the reccrmended rule be adopted.

The New Jersey rule, as ctsted in the Costs case, is that ordinarily
comment is

"{improper urnless there is svidence of inculpatory scts or

conduct ¢f the accused whkich, if true, must be within his

nersonal knowledge aad in =scie degree impute his guilt or

tend to prove scme elenent of the offense, and which facts
he can disprove by his own cath as o witness if the fzcets

be not true.”

Thus is was held in 3tate v. Zdelman, 19 N. J. Super. 350, 354
(App.Div. 1952), that where the evidence pointing to guilt was
entirely circumstantizl, there is no right to mske suny comment. The
New Jersey limitations oa the rule proposed by the Model Code Rule
are not persuassive.

The whele argument in favcor of ano comment is that comment
unéercubs the privilege--the vrosecutor should not rely on extracting
admissions from the defendant hut should seeir the truth elsewhere.

It can be doubted whether the mere right o mske s comment cn the
failure to testify induces the presecutor to refrain Trom seeking

the truth elsewhere. Morecver, when a judge is ccmmenting on the

proofs offered, he should e able to call to the jury's attention

the inference to bLe drawn from the defendant's failure to take

the stand, whether the case is circumstantial or testimonial.

It muet be borne in mind in considering the Uniform Ruie that
the draftsmen of that rule 3ecided not to deal with The matter of
comment by the court on the evidence {see P. 162 of the Uniform Rules,
referring doubtless to Model Ccde Rule 8) because a majority of the
Jurisdictions do not allow it. As these draftsmen say in the note
to Bule 39:

"It the judge cannot comment cn the evidence intreduced, a fortiori

he cannct comment on the failure to introducs evidence vhen such
failure is in accord with o recognized privileze.”

5, The iedel Codz sernarated Rules 201 (3) amd 233 making a logical
distinction Letween arn zccused's priviiege not to testify and & privilege
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not te testify as to incririnating matiers. Rule 201 (3) deals with

the situation where an accused is askecd to testify as to non-ineriminating
matters, This iz, however, nct a familiar distinction to the practilcing
lawyer, and hence it is suggested that these twe roles bte combined ag
above stated.

6., It is impertant to diztinguish between comment by reason
of a party's dnvocation of the privilege and that by a witness other
than a party. In the latter case there can be nc weighty cbjection
or: the grourd thot the coment wilil lessen the value of the privilege.
No rights or duties of the witness are to be adjudicated, and the
ccomlennt in the ection can dc him no harm. Further see comment
to Mcdel Code Rule 233 and 1 Morgan, supra, ». 159.

7. Finally Rule 21 protecis ihe sccused whoe takes the stand
Trom the damaging ingquiry by the state as fo pricr coavicticns of
crime-limited, of course, in thecry te his creaibility. Thus a defendant
ig encouraged to take the stand and fully participate in the judicial
inquiry as to his guilt or innccence free of harassment from one of
a prosecutor's most effective snd easily abused impeachking devices.

Pregent New Jersey prectice permitting impeachment by any prior
conviction and, on the other hard, ailowing in many cases comhent
bty prosecutor and judge on a defendant's failure to testify is not
unlikely to present a real diZemnas to zn sccoused. See Tyree, 5
Rutgers L. Rev, £51 (2950 discussing State v. Tansimore, 3
N. J. 516 (1949). Rule 21 should end this dilemma, and the accused
whe need not fear such impeachment would seem to have scant ceuse
for ccopleint as to comment on his failure teo Lake the stend.
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V. PRIVILEGES

Rule 23. Privilege of Accused.

(1) Every person has in any criminal action in which he is
an accused a [ privilege} right not to be called as a witness and
not to testify.

{2} [An accused in a criminal action has a privilege to pre-
vent his spouse from testifying in such action with respect to
any confidential communication had or made between them while
they were husband and wife, excepting enly (a) in an action in
which the accused is charged with (i) a crime involving the
marriage relation, or {ii} a crime against the person or prop-
erty of the other spouse or the child of either spouse, or (iii) a
desertion of the other spouse or a child of either spouse, or (b}
as to the communication, in an action in which the accused offers
evidence of a communication between himgelf and his spouse.]
The spouse of the accused in a criminal action shall not testify
in such action except to prove the fact of marriage unless (a)
such spouse and the accused shall both consent, or (b) the ac-
cused is charged with an offense against the spouse, a child of
the accused or of the spouse, or a child to whom the accused or
the spouse stands in the place of a parent, or {c} such spouse is
the complainant.

{3) An accused in a eriminal action has no privilege to refuse,
when ordered by the judge, to submit his body to examination
or to do any act in the presence of the judge or the trier of the
fact, except to refuse to testify.

(4) If an accused in a criminal action does not testify after
direct evidence is received of facts which tend to prove some ele-
ment of the crime and which facts, if untrue, he could disprove
by his own testimony, counsel and the judge may comment
[upon accused’s] on his failure to testify, and the trier of fact
may draw an inference that aceused cannot truthfully deny those
facts. [all reasonable inferences therefrom.]}

Comment
The principal change from the Court Committee draft is to more nearly
conform to existing New Jersey law.
Paragraph {2) adopts in s large measure the present New Jersey rule.
This paragraph retaina the general rule that a spouse may not, in most
matters, be compelled or permitted, over the objection of the defendant, to
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testify apainst her husband in a criminal action. The prescntly existing
exeeptions are embodied in parngraphs (b)Y and (e},

Paragraph (3) provides that an accused has no privilege to refrain from
doing ceriain acts, sueh ns waolking, submitting himsell to view for pur-
poses of bdentifeation, ele

Puragraph (1) embodies the present rule that an unfavorable inference
may be commented on by eounsel and the judpe, and drawn by the jury,
upon the faiture of o defendant to talke the stand and to disprove facts
n3 to which dircet evidence has been piven,

Rule 24, Definition of Tneriminalion.

Within the meaning of these rules, a [ A} matter will incrim-
inate {a person within the meaning of these Rules] if it con-
stitutes [, or forms an cssential part of, or, taken in conneetion
with other matters disclosed, is a basig for a reagonable inference
of such a violation of the laws of this State as to subject him to
liability to punishment therefor, unless he has become for any
readgon permanently immune from punishment for such viola-
tion.] an element of a crime against this state, or another state
or the United States, or (b) is a circumstance which with other
circumstances would be a basis for a reasonable inference of the
ecommission of such a crime, or (c) is a clue to the discovery of a
matter which is within clauses (2) or (b) above; Provided, a
matter will nof be held to incriminate if it clearly appears that
the witness has no reasonable cause to apprehend a criminal
prosecution. In determining whether a matter is ineriminating
under clauses {a), (b) or (¢} and whether a criminal prosecu-
tion is to be apprehended, ofher matters in evidence, or disclosed

in argument, the implications of the question, the setting in

which it i3 asked, the applieable statute of limitations and all

other factors, shall be taken into consideration.

Comment

This rule adopts a broad definitien of =zelf-ineriminntion. It extends to
all matters which are an eletment in a erime against this State, or any state
or the United States, and includes eivcumstances inferring the commi=s on
of a erime as well as matiers which are a clue to the discovery of any
such element or circumstance. The present New Jersey rule only applies
to erimes apainst this State and does not extend to matters which might
be considered a clue. But cf. Marsh v. Marsh, 16 NJ.Fq. 391, 397 (Ch.
1862}, The dofinition of this Commission is limited in that the trizl judge
may rule that & matter is not incriminating if it clearly appears that the
wilness has no reasonable cause to apprchend eriminal prosceution. In
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determining whether or not a matter ia ineriminating, all relevant factors
shall be considered. The definition adopted by this Commission is that
enunctated by the Supreme Court of the United States in United Stales v.
Heffman, 341 U.S. 499, TL 8. Ct. 814, 95 L. ed, 1118 (1951),

Rule 25. Self-Incrimination: Exceptions.

Subject to Rule] s 23 and] 37, every natural person has a right
[ privilege, which he may claim,] to refuse to disclose in an
action or to a police officer or other [public] official, fof this
state or any governmental agency or division thereof] any
matter that will incriminate him or expose him to a penalty or
a forfeiture of his estate,

[ *Subject to Rules 23 and 37, no witness shall be compelled to
answer if the court finds it is likely that the answer will expose
him to a criminal prosecution or penalty or to a forfeiture of his
estate,*] except that under this rule,

[ (a) if the privilege is claimed in an action the matter shall
be disclosed if the judge finds that the matter will not incriminate
the witness; and]

*({a)* [(b)] no person has the privilege to refuse to submit
to examination for the purpose of discovering or recording his
corporal features and other identifying characteristics, or his
physical or mental condition; Jand]

[*(b)* (c) no person has the privilege to refuse to furnish
or permit the taking of samples of body fluids or substances
for analysis; and]

{b) [*(c)* (d)] no person has the privilege to refuse to
obey an order made by a court to produce for use as evidence or
otherwise a document, chattel or other thing under his control
{ constituting, containing or disclosing matter *exposing him to
& criminal prosecution, or a penalty or forfeiture of his estate,™
ineriminating him7] if [the judge *court* finds that, by the ap-
plicable rules of the substantive law,] some other person or a
corporation [,] or other association has a superior right to
the possession of the thing ordered to be produced; [and]

(c) [*(d)* (e) a public official or any person who engages
in any activity, occupation, profession or calling does not have
the privilegeJ no person has a privilege to refuse to disclose any
matter which the statutes or regulations governing [the] his
office, activity, occupation, profession or calling , or governing
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the corporation or association of which he is an officer, agent or
employee, require him to record or report or disclose [concern-
ing it}; fand]

[*(e)* (f) a person who is an officer, agent or employee of
a corporation or other association, does not have the privilege
to refuse to disclose any matter which the statutes or regulations
governing the corporation or association or the conduct of its
business require him to record or report or disclose; and]

{(d) [*(£)* (g)] subject to Rule 21, [a defendant] the
accused in a criminal action or a party in a eivil action, who vol-
untarily testifics in the action upon the merits [before the trier
of *the* fact *s*] does not have the privilege to refuse to dis-
close in that action, any matter relevant to any issue [in the
actionJ therein. [*though by so testifying, he does not waive the
privilege as to any matter affeeting credibility.* ]

Comment

Thizs rule is the corollary to the constitutional right against self-
inerimination.

Paragraph (n) of the Court Committee draft iz deleted as being unneces-
sary. The trial judge determines whether or not n matter is incriminating
and his determination is subject to review by the standards of Rule 8. The
Court Committee provision of paragraph (¢), compelling a person to suh-
mit to the taking of body fRuids, is also deleted. This Commission feels
that this iz not only a matter of incrimination, but also of personal privacy.

Paragraphs (b) and (¢} of this Commission’s draft provide that no per-
son may refuse to produce a document or other thing under his control te
which some other person or carporation has a superior right, and that a
person who is an agent or employee of a corporation does not have the
privilege to refuse to disclose any matter which he is reguired by statute
or regulation to record or report or disclose,

The Court Committee’s paragraphs {e) and (f} are combined with this
Commisgion’s draft of paragraph (c¢}.

Rule 26. Lawyer.Client Privilege.

(1) General Rule. Subject to Rule 37 and except as otherwise
provided by Paragraph 2 of this rule communications [found
by the judge to have been] between lawyer and his client in the
courge of that relationship and in professional confidence, are
privileged, and a client has a privilege {a} [if he is the witness]
to refuse to disclese any such communication, and (b} to prevent
hiz lawyer from disclosing it, and (c} to prevent any other wit-
ness from disclosing such communication if it came to the knowl-
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edge of such witness (i} in the course of its transmittal between
the client and the lawyer, or (ii} in a manner not reasonably to
be anticipated [ by the client], or (iii) as a result of a breach of
the lawyer-client relationship. The privilege shall be claimed by
the lawyer unless otherwise instructed by the client or his rep-
resentative; the privilege may be claimed by the client in person
[or by his lawyer |, or if incompetent or deceased, by his guar-
dian[,] or [if deceased, by his] personal representative
[ The privilege availahble to a corporation or association termi-
nates upon dissolution.] Where a corporation or association is
the client having the privilege and it has been dissolved, the
privilege may be claimed by its successors, assigns or trustees
in dissolution.

{2) Exceptions. Such privilege[s] shall not extend (a) to a
communication [if the judge finds that sufficient evidence, aside
from the communication, has been introduced to warrant a find-
ing that the] in the course of legal service [was] sought or ob-
tained in [order to enable or] aid of the commission of a crime
or a fraud, [the client to commit or plan to commit a crime or a
tort,] or (b) to a communication relevant to an issue between
parties all of whom eclaim through the elient, regardless of
whether the respective claims are by testate or intestate suc-
cession or by inter vivos transaction, or (c) to a communication
relevant to an issue of breach of duty by the lawyer to his client,
or by the client to his lawyer, or (d) [to a communication rele-
vant to an issue concerning an attested document of which the
lawyer iz an attesting witness, or (e) to a communication rele-
vant to a matter of common interest between two or more clients
if made by any of them to a lawyer whom they have retained
in common when offered in an action between any of such
clients.] where two or more persons have employed a lawyer
to act for them in common, none of them can assert such priv-
ilege as against the others as to communications with respect to
that matter.

(3) Definitions. As used in this rule (a) “Client” means a
person or corporation or other association that, directly or
through an authorized representative, consults a lawyer or the
lawyer’s representative for the purpose of retaining the lawyer
or securing legal service or advice from him in his professional
capacity; and includes an incompetent whose guardian so con-
sults the lawyer or the lawyer's ropresentative in behalf of the
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incompetent, (b) [ communication” includes ndvice given by
the lawyer in the course of representing Lhe client and includes
disclosures of the client to o representalive, associate or employeo
of the Iawyer incidental Lo the professional relationship, (e) |
“lawyer” means o person authorvized, or reasonably believed by
the clieni to be authorized to practice law in any state ov nation
the law of which recognizes a privilege against disclosure of
confidential communications between client and lawyer. A com-

and client shall be presumed to haye been made i
confidence unless knowingly made within the he
verson whose presence nullified the privilege,

Comment

This privilege is well recognized by the common law of New Jersey, The
privilege is for the benefit of the client and the lawyer is under a duty to
assert the privilege on behalf of the client. Pavagraph (2) enumcrates the
exceptions to the privilege, most of which, if not all, ave the present New
Jersey law, The definition of communication in paragraph (3) is deletod
as unnecessary. The last scntenee i3 added to provide that a privete com-
municetion between a lawyer and client {3 presumptively confidential.

[Rule 27, Physician-Paticnl Privilege.]

[ (1) As used in this rule, (a) “patient” means a person who,
Tor the sole purpose of securing preventive, palliative, or curative
treatment, or a dingnosis preliminary to such treatment, of his
physical or mental condition, consults a physician, or submits to
an examination by a physician; (b) “physician’ means a person
authorized or reasonably believed by the patient to be authorized,
to practice medicine in the state or jurisdiction in which the con-
sultation or examination takes place; (e¢) “holder of the priv-
ilege” means the patient while alive and not under guardianship
or the guardian of the person of an incompetent patient, or the
personal representative of a deceased patient; (d) “confidential
communication between physician and patient” means such in-
formation transmitted between physician and patient, including
information obtained by an examination of the patient, as is
tranamitted in confidence and by a means which, so far as the
patient is aware, discloses the information to no third persons
other than those reasonably necessary for the transmission of the
information or the accomplishment of the purpose for which it
is transmitted. }
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[ (2) Except as provided by paragraphs (3), (4), (5) and
(6) of this rule, a person, whether or not a party, has a privilege
in a civil action or in 2 prosecution for a misdemeanor to refuse
to disclose, and to prevent a witness from disclosing, a com-
munication, if he claims the privilege and the judge finds that
(a) the communication was a confidential communication be-
fween patient and physician, and (b) the patient or the physi-
cian reasonably believed the communication to be necessary or
helpful to enable the physician to make a diagnosis of the condi-
tion of the patient or to prescribe or render treatment therefor,
and (c) the witness (i) is the holder of the privilege or (ii) at
the time of the communication was the physician or a person
to whom disclosure was made because reasonably necessary for
the transmission of the communication or for the accomplish-
ment of the purpose for which it was transmitted or (iii} is any
other person who obtained knowledge or possession of the com-
munication as the result of an intentional breach of the physi-
cian’s duty of nondisclosure by the physician or his agent or
gervant and (d) the claimant is the holder of the privilege or a
person authorized to claim the privilege for him.]

[ (8) There is no privilege under this rule as to any relevant
communication between the patient and his physician (a) upon
an issue of the patient’s condition in an action to commit him
or otherwise place him under the control of another or others
because of alleged mental incompetence, or in an action in which
the patient seeks to establish his competence or in an action to
recover damages on account of conduct of the patient which
constitutes a criminal offence other than a misdemeanor, or
{b) upon an issue as to the validity of a document as a will of
the patient, or (c) upon an issue between parties claiming by
testate or intestate succession from a deceased patient.]

[ (4) There is no privilege under this rule in an action in
which the condition of the patient is an element or factor of the
claim or defense of the patient or of any party claiming through
or under the patient or claiming as a beneficiary of the patient
through a contract to which the patient is or was a party.}

[ (5) There is no privilege under this rule as to information
which the physician or the patient is required to report to a
public official or as to information required to be recorded in a
public office, unless the statute requiring the report or record
specifically provides that the information shall not be disclosed. ]
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[ (6) No person has a privitege under this rule if the judpge
finds that sufficient evidence, aside from the communication has
been introdueed to warrant o inding that the serviees of the
physician wore sought or obtained to enable or aid anyone to
commit or to plan to commit a crime or a tort, or to eseape detec-
tion or apprehension after the commission of o crime or a tort. ]

[ (7) A privilege under this rule as to a communication is
terminated if the judge finds that any person while a holder of
{the privilege has caused the physician or any agent or servant of
the physician to testify in any action te any matter of which the
physician or his agent or servant gained knowledge through the
communication. ]

Rule 27, Newspaperman’s Privilege,

Subject to Rule 57, a person connected with, or employed by, a

newspaper has a privilege to refuse to disclose in a court or
before a grand jury the source of any information procured or
obtained by him and published in such newspaper.

*JI No person engaged on, connected with or employed on any
ncowspaper shall be compelled to disclose, in any legal proceed-
ing or trial, before any court or before any grand jury of any
county or any petit jury of any court the source of any informa-
tion procured or obtained by him and published in the newspaper
on which he is engaged, connccted with or employed.}

[ As used in this section the word *‘court” means and includes
the supreme court, the superior court, the county courts, the
juvenile and domestic relations courts, the county district courts,
the criminal judicial district courts, the surrogate's courts, any
municipal court, any inferior court of limited criminal jurisdie-
tion and any tribunal, commission or inquest operating under
any order of any of the above enumerated courts, }*

Comment
This rule iz deleted, following the supgestion of the Court Committec
draft and several bar associationa, New Jersey at present has no physician-
patient privilege and this Commission docs not consider it desirable to
adopt such a privilege at this time, This Commission has adopted the
recommendation of the Court Committee that the newspaperman's privilege,
presently embodied in N.J.S. 2A:81.10, be incorporated in this rule,
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Rule 28. Marital Privilege—Confidenlial Communications,

No person shall disclose any communication made in confidence

between such person and his or her spouse unless both shall

unsent 1t to the disclosure or unless ‘the communication is relevant

to an issue in an action befween them or in a criminal action or
proceeding coming within Rule 2&{2) When a spouse is incom-
petent, consent to the disclosure may be given for such spousc
by the guardian. The 1equ1lement for consent shall not termi-
nate with divorce or separation but shall terminate with the
death of either spouse. A communication between spouses while

living separate and apart under a divorce from bed and bo:ud
shall not be a privileged communication. o '

[ (1) General Rule. Subject to Rule 37 and except as other-
wise provided in Paragraphs (2) and (3) of this rule, a spouse
who transmitted to the other the information which constitutes
the communication, has a privilege during the marital relation-
ship which he may claim whether or not he is a party to the
action, to refuse to disclose and to prevent the other from dis-
closing communications found by the judge to have been had
or made in confidence between them while husband and wife.
The other spouse or the guardian of an incompetent spouse may
claim the privilege on hehalf of the spouse having the privilege. ]

[ ¥(1) General Rule. Except as provided in Rule 37 and Para-
graphs 2 and 3 of this rule, if the court finds that a communica-
tion has been made in confidence by one spouse to the other while
husband and wife, the spouse making the communication has &
privilege not to disclose it and not to have it disclosed by the
other spouse. If the spouse making the communication is ab-
sent, the other spouse may claim the privilege on his behalf, and
if the spouse making the communication is incompetent or de-
ceased, his guardian or personal representative may claim it on
his behalf. For the purposes of this rule, spouses shall not be
deemed to be husband and wife if they are divorced from hed
and board.*]

[ (2} Exceplions, Neither spouse may claim such privilege
(a) in an action by one spouse against the other spouse, or
(b) in an action for damages for the alienation of the affections
of the other, or for criminal conversation with the other, or
{c} in a criminal action in which one of them is charged with a
erime against the person or property of the other or of a child
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of either, or a crime against the person or property of a third
person committed in the course of committing a erime against
the other, or bigamy or adultery, or desertion of the other or of
a child of either, or {d)} in a eriminal action in which the accused
offers evidenee of a communieation between him and his spouse,
or (e) if the judge finds that sufficient evidence, aside from the
communication, has been introduced to warrant a finding that
the communication was made, in whole or in part, to enable or
aid anyone to commit or to plan to commit a crime or a tort.]

[ (3) Termination. A spouse who would otherwise have &
privilege under this rule has no such privilege if the judge
finds that he or the other spouse while the holder of the privilege
testified or caused another to testify in any action to any com-
munication between the spouses upon the same sttbject matter. ]

Comment

This Commission has changed the Court Committee draft so as to more
nearly conform to existing New Jersey law. The privilege against disclos-
ing confidential communications between spouscs is restored. The Court
Committee draft limited the privilege to the one who originated the confi-
dential eommunication. Furthermore, the privilege as to such communica-
tion extends beyond termination of the marital relationship. The privilege
does not extend to actions betwcen spouses nor to criminal actions within
the scope of Rule 23(2}.

Rule 29. Priest:-Penitent Privilege [ Definition; Penitential
Communications].

[ (1) Asused in this rule, (a} "priest” means a priest, clergy-
man, minister of the gospel or other officer of a ehurch or of a
religious denomination or organization, who in the coutse of its
discipline or practice is authorized or accustomed to hear, and
has a duty to keep secret, penitential communications made by
ntembers of his ehurch, denomination or organization; (b} “peni-
tent” means a member of a church or religious denomination
or organization who has made a penitential communication to
a priest thereof; (¢} “penitential communication’ means a con-
fession of culpable conduet made secretly and in confidence by a
penitent to a priest in the course of discipline or practice of the
church or religious denomination or organization of which the
penitent i3 a member.]

[ (2) A person, whether or not a party, has a privilege to re-
fuse to disclose, and to prevent a wilness from disclosing a com-
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munication il he claims the privilege and the judge finds that
{a) the communication was a penitential communication and (b)
the witness is the penitent or the priest, and (¢) the claimant
is the penitent, or the priest making the claim on behalf of an
absent penitent.]

Subject to Rule 57,* 1 A] a clergyman, or other minister of
any religion, shall not be allowed or compelled to disclose in
court, or to a public officer, a confession or other confidential
communication made to him in his professional character, or as
a spiritual advisor [, or as a spivitual advisor] in the course of
the discipline or practice Jenjoined by the rules or practice] of
the religious body to which he belongs or of the religion which

he professes.®

Comment

This Commission has adopted the Court Committec Draft to a large
extent. The Court Committec recommended adoption of N.J.B. 2A:R1-D
verbatim. This Commission had added confidential communieations, which
might not qualify as confessions but which should be privileged.

Rule 30, Rcligious Belief,

Every person has a privilege to refuse to disclose his theolog-
ical opinion or religious belief unless his adherence or non-ad-
herence to such an opinion or belief is material to an issue in
the action other than that of his credibility as a witness.

Comment

This Commission feels that unless religious belief is material to an issue
other than that of eredibility, it is a personal matter which a witness
should be entitled to refuse to disclose.

Rule 31. Political Yote.

Every person has a privilege to refuse to disclose the tenor
of his vote at a political election unless the judge finds that the
vote was cast illegally.

Comment

This privilege extends to the tenor of a person’s vote and not to the fact
of woting, The ca=c of an illegal vote is exeepted from the rule. See the
compatrable present statute, RS, 19:29-7,
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Ruale 32. Trade Secret.

The owner of a trade secret has a privilege, which may he
claimed by him or his agent or employee, to refuse to disclose
the secret and to prevent other persons from disclosing it if the
judge finds that the allowance of the privilege will not tend to
conceal fraud or otherwise work injustice.

Comment

Although & trade secret might be relevant or material, its disclosure
might not be of too great importance. The burden is on the owner to show
that failure to disclose will not tend to concenl fraud or otherwise work
injuatice. The purpose is to protect a secret that might be of commercinl
value from unnecessary disclosure.

[Rule 33. Secrel of State.]

| (1) As used in this Rule, “secret of state” means informa-
tion not open or theretofore officially disclosed to the public in-
volving the public security or concerning the military or naval
organization or plans of the United States, or a State or Terri-
tory, or concerning international relations.

[ {2) A witness has a privilege to refuse to disclose a matter
on the ground that it is a secret of atate, and evidence of the
matter is inadmissible, unless the judge finds that (a} the matter
is not a secret of state, or (b) the chief officer of the department
of government administering the subject matter which the secrct
concerns has consented that it be disclosed in the action.]

Comment
This rule has been combined with Rule 34.

Rule 34, Official Information.

[ (1) As uged in this Rule, “official information” means in-
formation not open or theretofore officially disclosed to the
public relating to internal affairs of this State or of the United
States acquired by a public official of this State or the United
States in the course of his duty, or transmitted from one such
official to another in the course of duty.]

[ (2) A witness has a privilege to refuse to] No person shall
disclose [a matter on the ground that it is] official information
of thia State or of the United States[, and evidence of the matter
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is inadmissible, i€ the judee finds that the matler is official in-
formation, and ] (a) if diselosurc is forbidden by [an] or pur-
suant to any Act of | the] Congress Jof the United States] or
[ a statute ] of this State, or (b) if the judge finds that disclosure
of the information in the action will be harmful to the interests
of the publie. | government of which the witness is an officer in
a governmental capacity.]

Comment
This rule prohibits disclosure of offieial information if disclosure is for-
bidden by statute or harmful to the interests of the public, thus leaving
to other statutes the identification of such matter.

[Rule 35. Communication to Grand Jory.]

[ A witness has a privilege to refuse to disclose a comunica-
tion made to a grand jury by a complainant or witness, and
evidence thereof is inadmissible, unless the judge finds (a) the
matter which the communication concerned was not within the
function of the grand jury to investigate, or (b) the grand jury
has finished its investigation, if any, of the matter, and its find-
ing, if any, has lawlully been made public by filing it in court
or otherwise, or (¢) disclosure should be made in the interests
of justice.]}

Comment

This Commission reconumends that this rule net he adopted. The privilege
contained in the Court Commitice Draft only extends te the period during
which the grand jury is making its investipation and prior to the time it
has made its findinps, if any, and does not probibit the witness from dis-
closing what his communication to the prand jury was.

Rule 36. Tdentity of Informer.

A witness has a privilepe to refuse to disclose the identity of
a person who has furnished information purporting to disclose
a violation of a provision of the laws of this State or of the
United States to a representative of the State or the United
States or a governmental division thereof, charged with the duty
of enforcing that provision, and evidence thereof is inadmissible,
unless the judpe finds that (a) the identity of the person furnish-
ing the information has already been otherwise disclosed or
() disclosure of his identity is cssential to assure a fair deter-
mination of the issues.

40




™

Comment

This privilege is for the purpose of inducing persons to furnish infor-
mation discloging violation of the law. The identity of such person may,
by this rule, be kept secret unless such identity has already been disclosed
or diselosure iz cssential to assure a fair determination of the issues. The
privilege belongs to the reyresentative of the government and net the
informant.

Rule 37. Waiver of Privilege by Contract or Previous Disclosure.

A person waives his right or [ who would otherwise have a]
privilege to refuse to disclose or to prevent another from disclos-
ing a specified matter | has no such privilege with respect to that
matter] if [the judge finds that] he or any other person while
the holder thereof [of the privilege] has (a) contracted with
anyone not to claim the right or privilege or, (b} without coer-
cion and with knowledge of his right or privilege, made disclo-
sure of any part of the matter or consented to such a disclosure
made by any one.

A disclosure which is itself privileged or otherwise protected

by the common law, statutes or rules of court of this state, or

The failure of a witness to claim a right or privilege with respect
to one question shall not operate as a waiver with respeet to any
other question.

Comment

This Rule provides that a person waives his right or privilege if, while
the holder thereof, he has contracted not to claim the right or privilege or
has made disclosure of any part of the matter. The additional paragraph
is added to insure that a disclosure which is itself privileged does not
ronstitute a waiver hereunder. The failure of a witness to elaim a right
or privilege with respect to one guestion shall not operate with respect to
any other question.

Rule 38. Admissibility of Disclosure Wrongfully Compelled,

Evidence of a statement or other disclosure is inadmissible
against the holder of the privilege if | the judge finds that he
had and claimed a privilege to refuse to make] the disclosure
Fbut was nevertheless required to make it.] was wrongfully
made or erroneously required. T T
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Comment

If disclosure is wrongfully made or erroneously required, such disclosure
is not a waiver of the privilege.

Rule 39. Reference 1o Exercise of Privileges

Subject to Paragraph (4), Rule 23, if a privilege is exercised
not to testify or to prevent another from testifying, either in
the action or with respect to particular matters, or to refuse to
diselose or to prevent another from disclosing any matter, the
judge and counsel may not comment thereon, no presumption
shall arise with respect to the exercise of the privilege, and the
trier of fact may not draw any adverse inference therefrom.
In those jury cases wherein the right to exercise a privilege, as
herein provided, may be misunderstood and unfavorable infer-
ences drawn by the trier of the fact, or be impaired in the par-
ticular case, the court, at the request of the party exercizsing
the privilege, may instruct the jury in support of such privilege.

['If = privilege to refuse to disclose a matter, or not to have
it disclosed by another, i3 claimed and allowed, or if an accused
in a criminal action does not testify, the court and counsel may
comment thereon, and the trier of fact may draw all reasonable
inferences therefrom.*

Comment

Subject to the exceptions in Rule 23(4), the judge and counsel may not
comment on the exercise of any privilege and no presumptions or adverse
inferences shall be drawn therefrom. The exception iz as to the right to
comment upon the failure of the sccused in a criminal action to deny facts
which he could disprove if they were falze, and the adverse inference
which mgey be drawn therefrom.

Rule 40. Effect of Error in Overruling Claim of Privilege.

(1) A party may predicate error on a ruling disallowing a
claim of privilege only if he is the holder of the privilege,

(2) If a witness refuses to answer a question, under color
of a privilege claimed pursuant to Rules 23 through 38, after
the judge has ordered the witness to answer, and a eontempt
proceeding is brought against the witness, the court hearing the
same shall order it dismissed if it appears that the order direct-
ing the witness to answer was erroneous.
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Comment

Since privileges are designed, because of matters of policy, to protect
the holder thercof, the disclosure of privileged matter cannot be error as
to any person other than the holder. If a witness refuses to answer a
question under color of privilege after heing directed to de so by the judge,
the court hearing the subsequent contempt proceeding shsll dismiss the
proceeding if the order was erroncous.

VI. EXTRINSIC POLICIES AFFECTING
ADMISSIBILITY

Rule 41. Evidence to Test a Yerdicl or Indictment,

Upon an inguiry as to the validity of a verdict or an indict-
ment no evidence shall be received to show the effect of any
statement, conduct, event or condition uwpon the mind of a juror
as influencing him to assent to or dissent from the verdict or
indictment or concerning the mental processes by which it was
determined.

Comment

This rule is substantially the present New Jersey rule. State v, Kociolek,
20 N.J. 92 (1966).

Rule 42, Testimony by the Judge. Mistrial,

Against the objection of a party, the judge presiding at the
trizl may not testify in that trial as a witness. If the judge finds
that his testimony would be of importance, he shall declare a
mistrial.

Comment

If the judge finds that his testimony would be of importance, he shall
declare & mistrial and the case shall be heard by another judge. Thia Com-
mission feels that if the judge i3 a witness, the possible prejudicial effect
upon the jury is such that he should not preside at the trial.

Rule 43. Testimony hy a Juror, Mistrinl,

A member of a jury [sworn and empanelled} in the trial of
an action, may not testify in that trial as a witness, If the judpe
finds that the juror’s testimony would be of sufiicient importance,

he shall deelare & mistrial.
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