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File: URE Privileges Article

Memorandun No. 63-6

Subject: Study No. 34(L) - Uniform Rules of Evidence
(Rule 27 Physician-Patient
Privilege)
Rule 27 was considered by the Commission at its
September, 1961, meeting and its present form reflects the
changes made at that meeting. The following problems

arise out of the rule as it is now drafted.

Subdivision (1). In Rule 26, relating to the lawyer-

client privilege, the definition of “confidential communi-
cation" includes advice given by the lawyer in the course
of representing the client., Should there be a comparable
extension of the definition of "confidential communication®
here?

Subdivision {2). You will note that the preliminary

language of this subdivision gives a person a privilege
to prevent a "witness" from disclosing a confidential
communication. The psychotherapist-patient privilege,
Rule 27.1, gives a person a privilege to prevent "another®
from disclosing. Note the discussion in the study at

page 63 under the caption "Amendment of Rule 26({31)(a}."
The consultant there makes the point that in pretrial
discovery proceedings a person who is required to produce

certain documents is not technically a witness. Because of
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that faect, the consultant suggested striking a reference
to witness from a provision in the lawyer-client privilege
rule. A similar consideration would indicate that the word
"another" should be used here instead of the word "witness™.
In subdivision {2){c}) this rule defines the persons
who may be silenced by an exercise of the physician-
patient privilege. The Commission has abandoned the
eavesdropper exception to the physician-patient privilege.
Therefore, there seems to be no good reason for retaining
this subdivision defining those persons who may be silenced
by an exercise of the privilege. If it was the purpose
f this subdivision to cover the problem of waiver, it would
seem that the subject ougnt to be covered in Rule 37 which
relates to waiver. There is no comparable subdivision -
Aulo 27.1 relating to the psychothergpist-patient privilege.
The staff suggests that subdivision {2) be revised
to read the same as the comparable subdivision in Rule 26,
the lawyer-client privilege rule. Subdivision (2) would
then read:
(2) Subject to Rule 37 and except as otherwise
provided in this rule, a person, whether or not a
party, has a privilege in a civil action or proceed-
ing to refuse to disclose, and to prevent another
from disclosing, a communication if he claims the
privilege and the judge finds that the communication
was a confidential communication between physiclan
and patient and that the claimant iss
(a) The holder of the privilege, or
(b) A person who is authorized to claim the

the privilege by the holder of the privilege, or
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{c) The person who was the physician at the
time of the cogfidential communic§t¥on, who, except

as otherwise provided in this rule, unless there

is no holder of the privilege in existence, shall
¢laim the privilege under this rule for the patient
unless otherwise instructed by the holder of the
privilege or his representative.

Scope of rule, You will note that subdivision (2}

limits this privilege to a civil action or proceeding. Should
this privilege be applicable as well in non-criminal legisla-
tive and administrative proceedings? The Administrative
Procedure Act, in Government Code Section 11513, now provides:
"The rules of privilege shall be effective to the same extent
that they are now or hereafter may be recognized in civil
actions, and irrelevant and unduly repetitious evidence shall
be excluded.™ This act; however, does not apply to all State
agencies and does not apply to local agencies, Should a
uniform rule of privilege be adopted for all administratirve
proceedings?

So far as legislative proceedings are concerned, the
problem is whether the Legislature in order to enact
~egislation to meet public problems needs to discover the
facts of the one particular transaction to which the privilege
might apply, Is it more important for the Legislature to
determine the precise facts of a particular transaction
so that it can legislate than it is for a court to determine
the precise facts of a particular transaction so that it

can dispense justice? It may be argued that the Legislature's
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need for the facts of particular cases is not acute. On the
other hand, it may be argued that the need for legislation
based on adequate information is greater than the need for
correctly settling particular controversies in court.

Of course, the Commission might decide that the privilegs
should not be applicable anywhere since there is an exception
for almost every situation in which the protected communica-
tions are likely to be impertant., Hence, it is unlikely
that patients are much encouraged to speak to their doctors
by the existence of the privilege, and it may, in isolated
cases, suppress facts essential to a proper determination
of the controversy. See the attached argument of Dean Hale,
which was prepared in connection with a Tentative Draft of
a Partial Recodification of the California Law of Evidence
for the California Code Commission,

Subdivisions 3)' (h). (5), (6) and (7). The star~
suggests that these subdivisions be consolidated into one
subdivision which expresses all of the exceptions to the
physicilan-patient privilege. The subdivision would read as
follows:

(3) There is no privilege under this rule:

(a) In an action or proceeding to commit the
patient or otherwise place him or his property, or

both, under the control of another or others because
of his alleged mental or physical condition. i

{b) In an action or proceeding in which the
patient seeks to establish his competence,

{c} In an action or proceeding to recover damages
on account of conduct of the patient which constitutes
a felony.
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{d) As to a communication relevant to an issue
as to the validity of a document as a will of the
patient.

{e) As to a communication relevant to an issue
between parties all of whom claim through the patient,
regardless of whether the respective claims are by
testate or intestate succession or inter vivos
transaction.

(f) 1In an action or proceeding including an
action brought under Section 376 or 377 of the Code of
Civil Procedure, in which the condition of the patient
is an element or factor of the claim or counter-claim,
¢ross-complaint or affirmative defense of the patient
or of any party claiming through or under the patient
or claiming as the beneficiary of the patient through
a contract of which the patient is or was a party.

(g} As to information which the physician or
patient is required to report to a public official or
as to information required to be recorded in a publir
office unless the statute, charter, ordinance,
administrative regulation or other provision requiring
the report or record specifically provides that the
information shall not be disclosed.

{h) If the judge finds that the services of the
physician were sought or obtained to enable or aid
anyone to commit or tc plan to commit a crime or a
tort or to escape detection or apprehension after Gtk
commission of a crime or a tort.

The Commission may wish to consider whether another

exception should be added to this rule to cover the situation
where two perscns consult a physician jointly--as, for example,
where a husband and wife consult a physician in regard to

fertility or impotency. See the last subdivision of Rule 26.

RHespectfully submitted,

Joseph B. Harvey
Assistant Executive 3ecretary
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ARGUMERT IN FAVQR O COMPLETR ABOLITION
OF THE PEYSICIAN-PATIEND PRIVILEGE

Frepared by William G. Hale,
Dear:, School of Law, University of Southern
California, and member, Cclifornia Code Commission

1. The privilege has been very thorcughly mutilated since it was
first comprehensively stated In the criginal Fractice fct in Celifornia.
So little is now left of the privilege that it wouwld scem not Lo be worth
the litigaticon which still arises in its application. Moreover, il it
is retained, justice would seer to call for an extension of the exceptions,
so that it would remain mainly an empty shell. It has never been applied
in criminal cases.

2. The privilege d4id not exist av common law in England, nor has
Fngland found ocecasion to give it statutory recognition. The privilege
was claimed in the Tamous trizl of Ilizabeth in 1776 and Lord Mansfield
and hisg assgciates refused to reccgnize it. In the United States the
privileze has been established bty statute in only cne-half the Jurisdictions;
in each instence subject to excepticns. (Wigmore Sec. 2380 et seq. An
Ltused Privilege, VI Cclumbia Law Rev. 388-391.)

3. It is worthy of note that Ingland and one-half the /rmerican
tates nave not felt that an adeguate service by physicians to their patients
has been seriously impaired by the failure of the law to protect their
relations 28 confidential; whereas justice in litigated cases has undoubtedly
been faciliteted by keeping an important dcor open to the reserveir of

facts. A Fforeeful end facile writer in a learned article in VI Columbia




Law Rev. 38, entivied  "in Abused privilege, " remsrks:

"It seems naradoxical that a system devised for the
ascertainment of trulh should embody rules sxpressly
fremed to concezsl if, yet every privilege that allows
a wilness to stand mute is suck a ralel”

Since truth is & very sine guz non of justice znd since there is nc

Justification for litigation cther than the aitainment cf Jjustice, any
rule designed to close the door on truth is entitled to recognition oniy
if it can carry the bturden cof showing a ccuntervailing social policy which
is at lezst of equal worth and which can be realized only by establishing
a cleoak of secrecy. The guestion of bLaleneing interests therefore reduces
itself to this: Is it reasonzbly demonstrable thet potients would refuse
to consult physicians or in consulting them concezl material facts essential
to preper treatuent to any apnreciable degree, if the physician in the
event of litigation might be czlied upon to reveal the facts gleaned frem
the professional service rendered, It is submitted the physiclan-patient
privilege cannot maintain this burden. The writer just referred to, after
pointing cut the general moral obligation of a physician not to geossip abtout
his patients says:

"nder no higher assurance of secrecy than this,

generations of men heve confided their maladies, and

their griefs as well, tc medical advisers. In half

of the United States they still have nc higher

assurance, if they have onz as high. And it ney

well he doubted whether any apprecisble number of

patients, have been, or today are, deterrsd from

constlting medical men by fear that their confidences

might be disclosed in a law court.”
(VI Col. Law Rev. 395; see also VI Col. Law Rev. hool)

Horeover it mey alsc be pointed oui that most individuals themselves

gossip freely ebout their ailments and boast of their operations ad nausean.
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Lhey aercly dedire to Rasp oul of =ocase, when it ardses and whers cell -
intersst enters, facts whiech they had aliready peddled freely before litigation
was contemplated. It is true that some types of ailment they do not discuss,
but, again, the tare pessibility of litigeticn which might ecall for their
revelation would seldos, if ever, deter persons even in such instances
from seeking and securing needed medical attention. And whether it would
have such deterrent effect is the final test. The law is not concerned
about confidences as such. It will protect them only when certain
relationships connot be effectively established without such protection
and when the price pzsid for the protection is not too preat.

Mr. Wigmore has Teen a persistent advocate of the abelition off the
physician-patient privilege as entirely wnjustified both on practical
grounds and sound juristic theory. (Vigmore, Evidence, Sec. 2280 et seq.)

An editorial in 41 Medlco-Legal Journal 31, also condemns this privilese
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Note: fThis ie Uniform Rule 25 &s revised by the law Revision Commission.
The changes in the Uniform Rule (other than the mere shifting of language
from one part of the rule to ancther) are shown by underlined material for
ney material and by bracketed and strike out meterial for deleted materisl.

RULE 25. SEIF-INCRIMINATION; EXCEPTIONS.

Subject to Rule{s] 23 [ezd-37], every natural person has a privilege,
which he may claim, to refuse to disclose [ia-am-aeiien-er-ie-a-pubiie
effieini-of-this-giate-or~-any-poveramenial-agesey-or-division-thereaf] any
matter that will incriminate him, except that under this rule {3} :

[ ¢a)~-if-ihe-privilege-is-elaimed-in-an-action]

{1) The matter shall be disclosed if the judge finds that the matter
will not incriminate the witness. [:-aznd]

[ ¢23 1 (2) No person has the privilege to refuse to submit to
examination for the purpose of diacovering or recording his corporal
features and other identifying characteristies [ 5 ] or his physical or
mental condition. [4-and]

(3) No person has the privilege to refuse to demonstrate his identifying

characteristies such as, for example, his handwriting, the sound of his voice

and manmmer of spesking or his memner of walking or running.

{€e3] (4} No person has the privilege to refuse to furnish or permit

the taking of samples of body fiuids or subslances for analysis. {3-and]

revised 1/14/63 -5-
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(Rule 25)

[£a}] (5) Wo person has the privilege to refuse to obey an order
made by & court to produce for use as evidence or otherwise a document,
chettel or other thing under his confrol constituting, containing or
disclosing matter incriminating him if the judge finds that [+-by-ike
appiienble-rules-of-the-cubstaniive-1aw; ] some other person or &

corporaticn [;] or ¢ther essoclation or orgenization, owns or has a sur~’

right to the possession of the thing ordered to te produced. [s-azd]

[fe)---A-public-offieinl-or-any-person-vhe-engages-in-any-aekivity;
peeupaticns-prefession-or-eailing-does-not-have-the-privilege-se~-refuse
to-ddsetose-any-Fatier-vhieh-the-statuies-or-regulations~geverning-the
effieey-seiivityy-oeeuraticn; ~profeseice~6r-eAdding-require-hin-$0-reecrd-
or-repori-er-diceleose-cencerning-iss-and

{£I--A-persen-whe-is-an-efficer;-agent-er-erpioyee-of-a-corporation
ex-ether-a8E0eiaticon;~decs-nos~have-the-privitege-to~refuse-fe-diaeisze
any-meiier-which-~the-siatutes-ar-regutotions-geverning-the- earparation
ar—asseéia%ieﬂrer-%he—eeaéue%—ef~ita—huséﬁessﬂreqaire-hiﬁr%s—reeorf
repert-ov-digeloges-aed

{6) No person has the privilege to refuse to obey an order made

by & court to produce for use as evidence or obherwise any record

required by law to be kept and to be open to inspection for the purpeose

of cidins or faeilitating the supsrvision or reguiceion by a public entitvy

of o business, callinz or profession when such ordcy is made ia the aid

of such supervision or regulstiion.

[£23] {7) Subject to Fule 21, a defendent in 2 criminal action or

proceeding who [wekwasarily] testifies in the acticn or proceeding upon
the nerits before the trier of fact [dses-mst-hava-the-priviiege-he

vefuse-bo~digeloge-ary-natter-relevant-to-aEy-is5ne -3 ~bke-astisn] may

revised 3/11/63 -6- Rule 25



be cross-examined as to all matters about which he was examined in chief.

(8) Except for the defendant in a criminal action or proceeding,

a witness who, without having claimed the privilege under this rule,

tegtifies in an action or proceeding before the trier of fact with

respect to a transaction which incriminates him does not have the

rrivilege under this rule to refuse to disclose in such action or

proceeding any matter relevant to the transaction.

revised  3/11/63 ~7- Rule 25
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12/10/59
8/29/60

1/ 3/6L
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3/11/63

RULE 25 (SEIF-IHCRIMINATION; IXCEPTIONS) AS

REVISED BY THE CCMMISSION
It is the purpose of this memorandum to explain Uniform Rule 25,
relating to the privilege against seif-incrimivation, a&s revised by the

Commiesion.

THE PRIVILEGE

The words "in an action or to a public official of this state
or to any governmsntal agency or division therecf" have been deleted
from the statement of the privilege. The Commission has deleted this
language from Uniform Rule 25 because the Uniform Bules are, by
ifarm Bule 2, concerned only with metters of evidence in proceedin~
conducted by or under the supervisicn of courts and do not apply to
hearings or interrogations by public officials or agencies. For
example, the Uniform Bules of Evidence should not ve concerned with what
& police officer may ask a person accused of & crime nor with what
rights, duties or privileges the guestioned person hasg at the police
station.

Fven if it were decided to extend the rules beyond the scope of
Uniform Rule 2, it is illogical to speak of a privilege to refuse

to disclose when there is no duty to disclose in the first place.

revised 1/14/63 -8- Rule 25



"ovns" is to avoid a possible problem vhere, for example, articles
of incorporation vest exclusive custcdy of books and records in a corporate
officer, even though they are the property of the corporation.

Peragraphs (e) and (f) of the URE are disapproved by the Commission
because they would, in effect, abolish the privilege against self-
incrimination for a large number of pecple. The cases interpreting the
rrivilege egainst self-incriminaticn have held only that officials and
persons engagiig in regulated activities may be regrired to disclose
information relating to their regulated setivities, and that such persons
may be disciplined for failure to nake such disclosure; but the cases
have not held that such persons lose their privilege ageinst self-
incrimination as a result of statutes requiring such disclosure. Sub-
division (6), which has been substituted by the Commission for the provisions
of paragraphs (e) and {f) of the URE, expresses the extent to which
required records can be compelled t¢ be produced under the holding of
the United States Supreme Court in Shapireo v. United States, 339 U.S. 1

(19k8).

The Commission has revised paragraph (g} of the Uniform Rule, now
subdivision (7) of the revised rule, to incorporate the substance of
the present California law (Section 1323 of the Penal Code). Para-
graph {g) of the Uniform Rule (in its original form) conflicted with
Section 13, Article I of the California Constitution, as interpreted by
the California Supreme Court,.

The Commission has included a specific waiver provision in subdivision
(8) of Rule 25. Rule 37 of the Uniform Rules provides a waiver provision

that applies to all privileges. However, the waiver provision of Rule

revised 3/11/63 =11~ Rule 25



37 would probably be unconstituticnal if spplied to Rule 25. Thus,

the Commission has revised Rule 37 so that it does not apply to Rule 25
and has included a special waiver provision in Rule 25. Note that the
waiver of the privilege against self-inerimination under subdivision (8)

of revised Rule 25 epplies only in the same action or prcceeding, not in

a subsequent action or proceeding. Califcornis case law appears to limit
the waiver of the privilege againsi self-incriminaticn to the particular
action or pro-eeding in which the privilege is waived; a person can claim
the privilege in a subsequent case even though he walved it in a previous
case. The extent of waiver of the privilege by the defendant in a criminal

case is indicated by subdivisicn (7} of the revised rule.

revised 3/11/63 -le- Rule 25



Revised 10/1/59
9/15/59
10/16/61
3/11/63

Note: This is Uniform Rule 26 as revised by the Law Revision
Comnission. The changes in the Uniform Rule (other than the mere shifting
of language from one part of the rule to another; are shown by underlined
material for new material and by bracketed and strike out material for
deleted materisl.

RULE 26. LAWYER-CLIENT PRIVILEGE.
(L) As used in this rule:
{a} "Client" means a person, [er] corporation, [er-sther] association

or other organization {including this State and any other public entity)

that, directly or thrcough an authorized representative, consults a lawyer
[se-the-lawyerls-pepresensative | for the purpose of retaining the lawyer

or securing legal service or advice from him in his professional capacity;

and includes an incompetent (i) who himself sc consults the lawyer or (ii)
whose guardian so consults the lawyer [sr-tke-lawrerls-representabive
in behalf of the incompetent. [-]

(b) "Confidential communication between client and lawyer" means

information transmitted between a client and his lawyer in the course of

that relationship and in confidence by a means which, so far as the client

is aware, discloses the information to no third persons other than those

reasonably necessary for the transmission of the information or the

accomplishment of the purpose for vhich it is transmitted, and includes

advice given by the lawyer in the course of that relationship. [zepreserting

the-eliept-and-insludes-diselasures-ef-the-eltient-te-a-represenbabivay
asbeeciate-gr-expleyec-of-the-lavrez-Ltusidental-ta-tan-profosstorat
Felatienskipy ]

revised 3/11/63 ~13- #eb



{c) '"Holder of the privilege" means (i) the client when he is

competent, (ii) a guardian of the client when the client is incompetent,

{iii) the personal representative of the client if the client is dead and

{the-privilege-availablo-tz-a-corperatisk-or¥-asseaiasicn-terminates-vpen

digseluticnr ] (iv) a successor, assign or trustee in dissclution of a

corporation, partnership, association or other organization if dissolved.

(d) "lLawyer" means a person asuthorized, or reasonably believed by
the client to be authorized, to practice law in any state or nation [the~law
which-recognizes-a-priviloge-sgainst-digelegure-gf-confidential-communieatiens
hetwean-alicnt-and-lavwyFer].

(2) Subject to Rule 37 and except as ctherwise provided {by-pars-
gveph~2-sf ] in this rule, [eepmmaiostisny-Sourd-by-tha~judge-bko-have-been
betveen-iavwyer-and-his-elient-in-the-esurse-sf~that-relationship-and-:n

p?eﬁessienal~een£iéeaee;-afe—§3i$élegeé;—aaé—a-e}éea%] a person, whether or

not a party, has a privilege [{a}--if-he-is-the-wi%anesalto refuse to

disclose, and to prevent another from discloging, = [apw-gsueh] communication

[ p-an2-(h)-to-prevent-his-lawyrer-frex-dise Lesing-ity-apd-fe}-te-prevent

any-othor-witness-fren-diselesing-such-ecmaunieatisn-7- -it-came-~te-the

knewledge -of -such-witness-Li}-in-the-course-af-its-transmittal-between-the

elicht-ani-the-lawrery-o¥-fii}-in- a-=aRRer-pot-resssnably-te-be-ankieipated
by-the-clierts-cr-fiii}-as-a-result-sf-a-breach-ef-the-lavyer-eliens
wolakionshipr~-The-privilese -Eay-5 to-slained-br-the-elient-fr-peFssn-a¥F-EF

big-lawyer--sr-if-incaxpetonby~ F-his-guardisny-er-if-doecasedy-by-his
crpeask-representativer--The-priviiege-ax ilable-tc-a-coFpergtion-6F

asseeiatien-tepminates-upen-éisselutéesf] if he claimg the privilege and

revised 3/11/63 ~1h- F#o6



the judge finds that the communiceiicn was a confidentisl communication

between client and lawyer and that the person claiming the privilege is:

(a) The holder of the priviiege, or

{b) A person who is authorized to claim the privilege by the holder

of the privilege, or

{(c) The person who was the lawyer at the time of the confidential

comrunication, but such person may not claim the privilege if there is

no holder of the privilege in exisuence or if he is cotherwise instructed

by the holder of the privilege or his representative.

(3) The lawyer who received or made a communication subject to the

privilege under this rule shall claim the privilege for the client whenever

{(a) he is authorized to claim the privilege under paragraph (c) of sub-

division {2) of this rule and (b} he is present when the communication

is sought to be disclesed.

(4) [Such-priviteges-shail-net-extend] There is no privilege under

this rule:
(a) [bo-a-eezmumisasien]! If the judge finds that sufficient evidence,
aside from the communication, has been intreduced to warrant a finding that

the [legal-serviee-was] services of the lawyer were sought or obtained

[in-erder] to enable or aid [the-alien:] anyone to commit or plan to commit

a crime or [a-teriz-er] +to perpetrate or plan to perpetrate a fraud.

(b) As to a communication relevant to an issue between parties all
of whom claim through the client, regardless of whether the respective
elaims are by testate or intestate succession or by inter vivos trans-
action. [r-sx]

{c) As to a communication relevant to an issue of breach of duty by

revised 3/11/63 -15- F26



the lawyer to his client [;] or by the client to his lawyer. [;-e¥]
(d) As to a communication relevant to an issue concerning the

intention or competence of a person executing an attested document, or

concarning the execution cor attestation of such a document, of which the

]

lawyer is an attesting witness. [5-

)]
i

(e} As to a communication relevant to sn issue concerning the

intention of a deceased client with respect to a2 deed of conveyance, will

or cgther writing, executed by the client, purporting to affect an interest

in property

(5) [te-a-scrmunieation-relevant-te-a-matber-of-pcpron~interess
betweer-tWwa-or-pore-elients-if-made-by-apy-of-then-sa-g-lavyer-vhem-they
have-reboined-in-eomscn-when-sfferved-in~an-aeticn-teitverr-aay-af-sueh

elients-] where two or more clients have retained a lawyer to act for

them in common, none of them may claim a privilege under this rule as

against the others gs to communicaticns mede in the course of that

relationshiyp.

revised 3/11/63 -16- #ob



Revised 10/1/59

9/15/59
10/17/61
3/11/63

RULE 26 (LAWYER-CLIENT PRIVILEGE) AS REVISED BY THE COMMISSION

It is the purpose of this memorandum to explain Uniform Rule 26,

relating to the lawyer-client privilege, as revised by the Commission.

ARRANGEMENT

The rule has been rearranged and rewritten to conform to the form
and style of other rules. The definitions, for example, have been
placed in subdivision (1) as they are in Rules 27, 29 and 3%. The
language of the rule has been modified in certain respects, too, so
that precisely the same language is used in this rule as is ueed in

other rules when the same meaning is intended.

DEFINITIONS

Definition of "client." Referring to revised Rule 26(1)(a), the
definition of client has been revised tc make clear that a corporation
or association "or cther prganization {including this State and other
public entities)" are considered clients for the purpose of the
lawyer-client privilege. This change makes it clear that the State,
cities and other public entities have a privilege in the case of &
lawyer-client relatiomship. This is existing law in California. Rust
v. Roberts, 171 A.C.A. 834, 838 (July 1959) (State has privilege);

Holm v. Superior Court, 42 Cal.2d 50C, 267 P.2d 1025, 268 P.2d 722 (1954)

(city has privilege). There does not seem %0 be any reason why the

-17-
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State or any other public entity should not be entitled to the same
privilege as a private client.

The definition of client has also been expanded by adding the
words "other organization". The broad language cf the revised rule
is intended ito cover such unincorporated corganizations as labor unlons,
social clubs and fraternal organizations in those circumstances where
the particular situation is such that the organization (rather than its

individuael members) is the client. See 01l Workers Intl. Union v.

Superior Court, 103 Cal. App.2d 512, 230 F.2d 71 (1951) (not involving

a privilege guestion). There is no reason why in appropriate circumstances
these and similar organizations should nct have the same privilege as
e private individual.

The reference to "lawyer’s representative” has been deleted. This
term was included in URE to make clear that a commmicstion to.an
attorney's stenogragher or investigetor for the purpose of transmittiang the
information to the attorney is protected by the privilege. This purpose

"eonfidential ccmmunpication'

is better acccmplisked bty the definiticn of
in paragraph {(b). Under this definition, communications to physicians
and similar persons for transmission to an attorney are clearly protected,
whereas the protection afforded bty the URE rule would depend on whether
such persons could be called a "lawyer's representative.”

The definition of client has also been modified to make it clear
that the term client includes an incompetent who himself consults the

lawyer or the lawyer's representative. In this case, subdivision {3}

provides that the guardian of the incompetent client can claim the

revised 3/11/63 {26



privilege for the incompetent client and that, when the incompetent
client becomes competent, he may himself claim the privilege.

Definition of "confidential commmunication.” "Ceonfidential commnica-

tion between client and lawyer" has been defined in a way that is comparable
to the similar definition in Rule 27, which relates to the physiclan-
patient privilege. This definiticon pernits the defined term to be used

in the general rule stated in subdivision (2) and conforms the style

of this rmule to the style of other rules in the privileges article of

the URE.

Definition of "holder of the privilege.” The substance of the

sentence in Urniform Rule 26(1) reading “the privilege may be claimed by
the ellent in person or by his lawyer, or if incompetent, by his guardlan,
or 1f deceased, by his personal representative” has been stated in the
form of a definition in subdivision (1)(c) of the revised rule. This
definition substantially conforms to the definition found in Uniform Rule
27, relating to the physician-patient privilege. It makes clear who
can waive the privilege for the purposes of Rule 37. It alsc maxes
subdivision (3) of the revised rule more concise,

Note that under subdivision {1)(c}(i) of the revised rule, the
client is the holder of the privilege if he is competent. Under subdivision
(1){c}(ii)} of the revised rule, a guardian of the client is the holder
of the privilege if the client is inccmpetent. Under these twe provisions,
an incompetent client bveccmes the holder of the privilege when he becomes

competent. For example, if the client is a minor of 20 years of age
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and he or his guardian consults the attorney, the guardian under sub-
division {1){c)(iii) is the holder of the privilege until the minor
becomes 21 and then the minor isg the holder of the privilege himself.
This is true whether the guardian consulted the lawyer or the minor
himself consulted the lawyer.

Under subdivision {1)(c}(iii), the persomal representative of
the client is the holder of the privilege when the client is dead. He
may claim the privilege on behalf of the deceased client. This may be
a change in the existing California law. Under the California law, the
privilege may survive the death of the client and no one can walve it
on behalf of the client. If this is the present California law, the
Commission believes that the Uniform Rule provision (which in effect
provides that the evidence is admissible unless the person designated
in the Uniform Rule claims the privilege) is a desirable change.

Under subdivision (1)}{c)(iv), the successor, assign or trustee in
disscolution of a dissolved corporation, asscclation or other organization
is the holder of the privilege alter dissolution. This chenges the
effect of the last sentence of URE Rule 26(1), which has been omitted
from the revised rule since there is no reason to deprive such entities
of a privilege when there is only a minor change in form, being merely
g technical dissoluticn, while the substance remains.

This definition of "holder of the privilege" should te considered
with reference to subdivision (2) of the revised Rule 26, specifying
who can claim the privilege, and Fule 37, relating to waiver of the

privilege.
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Definition of "lawyer." The Commission approves the provision

of the Uniform Rule which defines "lawyer" to inelude a person "reascnabtly
believed by the client to be authorized" to practice law. Since the
privilege is intended to encourage full disclosure by giving the client
assurance that his commmnication will not be disclosed, the client's
reasonable belief that the perscn ne is consulting is an attorney
should be sufficient.

The Commission has omitied the requirement of the URE that the client
must reasanably believe the lawyer is licensed to practice law in a
Jurisdiction that reccognizes the lawyer-client privilege. Iegzl trans-
actions frequently cross state and national boundaries and require
consultation with attorneys from mzny different jurisdictions. The
California client should not he required to determine at his peril
whether the jurisdiction licensing the particular lawyer he is consulting
recognlzes privilege or not. He should be entitled to assume that
the lawyer he is consulting will maintain his confidences to the same

extent as would a lawyer in California.

GENERAT, RULE
The substance of the "general rule'contained in URE Rule 26(1) has
been set out in the revised rule as subdivision (2)}.
The following modifications of the Uniform Rule have been nade
in the revised rule:
(1) The lanpguage of the irtroductory portion of the rule has been

revised to conform to the stiyle of Fule 27.
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{2) The words "are privileged" have been deleted in order to
make 1+ clear that the client has the privilege and if the privilege is not
claimed by the client or persons authorized under paragraphs (b) and
(c) of the subdivision to claim that privilege, the evidence of the
commmication will be admitted.

(3} The words "if he is the witness” have been deleted because
these limiting words are not a desirable limitation., Note that under
Uniform Rule 2, the rules "apply in every proceeding, both criminal
and civil, conducted by or urder the supervisicn of a court, in which
evidence is vproduced.”

(4) The word "another" has been used instead of "witness" in
the preliminary language becsuse "witness’ 1s suggesiive of testimony
at a trial whereas the existence of privilege would make it possible for
the client to prevent a person from Gisclosing the communication at a
pretrial proceeding as well as at the trial.

(5) The reguirement that the commmunication be found to be between
a lawyer and his client in the course of that relationship and in
professional confidence had heen stated as a condition to the exercise
of the privilege. This is in acctcrdance with the existing law which
requires & showing by the person invoking the privilege both of the
lawyer-client relationship and of the confidential character of the

commanication. Sharon v. Sharon, 79 Cal. 633, 677 (1883); Collette v.

Sarrasin, 184 Cal. 283 (1920). It is suggested that this requirement
ie more accurately and clearly stated in the revised rule.

(6) Paragraphs (a), (b) and (c) of Uniform Rule 26{1) have been
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deleted. These paragraphs stated those against wnom the privilege

coculd be asserted. The Commissicn believes the privilege, where applicable,
should be available against any witness. Hence, the limitations of
these paragraphs were deleted as unnecessary and undesirable.

(T) pParagraphs (a), {b) and {c) of the revised subdivision state
the substance of the last sentence of Uniform Rule 26(1) reading
"the privilege may be claired by the client in person or by his lawyer,
ar if incompetent, by his guardian, or if deceased, by his personal
representative" with sore changes. Under paragraph {a) of the revised
rule, the "holder of the privilege™ mey claim the privilege. The holder
of the privilege is the person designated in the definition contained
in paragraph (1}(c) of the revised rule.

Under paragraph {b) of the revised subdivision, specific
provision is made for persons who are authorized to claim the privilege
to claim it. Thus the guardian, the client or the persconal representative
(when the "holder of the privilege”) may authorize another person, such
as his attorney, to claim the privilege.

Paragraph {c) of subdivision {2) states mcre.clesrly the substance
of what is contained in URE Fule 26(1), which provides the privilege
may be claimed by “the client irn person or by his lawyer.” The Commission
believes that this is in substance what 1s intended to be provided by
that part of Uniform Rule 26{1) that provides that privilege may be
claimed by the client in perscn "cr by his lawyer." Under the revised

rule in subdivision (3), the lawyer must claim the privilege on behalf
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of the c¢lient unless ctherwise insiructed by the holder of the privilege
or his representative. Subdivision (3) is included to prevent any
implication from arising from the authorization irn subdivision (2)(c)
that a lawyer may have discretion whether or not to claim the privilege
for his client. Cf. Business and Professions Code Section 6068(e).

( ) Under a dictum in a California case a Jjudge can, on his own
motion, exclude a confidential attorney-client communication. This is
probably because the California statute provides that the communieation
to the lawyer by the client shall not be disclosed "without the consent
of his client." However, the Uniform Rule 1s hased on a theory that the
comminication is to be admitted unless the privilege is claimed by a
person desigrated in the statute. The Commission adopts the Uniform Rule
with the realization that the confidential communication will be admitted
as evidence unless someone entitled te claim the privilege of the c¢lient

does so.

EXCEPTIONS

Crime or fraud. In subdivision (4) of the revised rule an

exception ig stated that the privilege does not appiy where the judge
finds that the legal service was scught or obtained in order to enable
or ald the client tc commit or plan to commit a crime or to perpetrate
or plan to perpetrate a fraud. California recognizes this exception
insofar as future criminal or fraudulent actiwvity is concerned. Uniform

Rule 26 extends this exception to bar the privilege in case of consultation
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with a view to commission of zmny tort. The Commission has not adopted
this extension of the traditional scope of this excepition. Because of the
wide variety of torts and the technicel nature of many, the Commisst on
‘believes that to extend the exzeption to include all torts would present
difficult problems for an attorney consulting with his client and would
oren up too large an area of mullification of the privilege.

The Uniform Rule regulres that the judge must find that "the legal
service was sought cr obtained in crder to enable or aid the client to
commit or plan to commit a crime or a tort.” The Commission has
substituted the word "anyone." The applicability of the privilege
and the exception should pot depend upcn wao was going to commit the
erime. The priviiege should not provide a sanctuary for planning
crimes by anyone. The breader term is used in both the URE and the
Commission version of Rule £7.

Other Exceptions. In the remainder of subdivision (4) of the

revised rule, the substance of the cther exceptions to Uniform Rule 26
has begn retained. None of these exceptions is expressly stated in

the exigting Californis statute. Fach 1s, however, more or less
recognized to some extent by judicial decizion. The exception provided
in subdivision (4){b) of the revised rule provides that the privilege
does not apply on an issue between parties all of whom claim through
the c¢lient. Under the existing California law, all must claim through
the client by testate or intestate succession; a claim by inter vivos
transaction is not within the excepticn. The Uniform Rule would change

this to include inter vivos transactions within the exception and the
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Commlssion approves this chanpge. Accepting the rule of non-survivorship
when all parties claim thrcough = client by testate or intestate succession,
the Commission can perceive no pasis In loglce or policy for refusing

to have o like rule when one or both parties claim through such client

by inter vivos transaction.

The Eavesdropper Exception. Iet us suppose that a switchboard

operator listens in on a coanfidential siatement made by a client to his
lawyer In the course of a telephone conversation. Or suppose the
client mails 'a confidential letter and an Iinterceptor steams the
letter open and reads 1t. Or suppose a wrongdoer breaks into and
enters the lawyer's office and steals the letter.

Under the so-called "Ezvesdropper Exception,” the switckboard
operator, the interceptor anéd the wrongdoer conld all testify. We
may hnave the eavesdropper exception in California, but the Uniform
Rule would abolish it. The Commission approves the Uniform Fule
provision {contained in subdivision (2) of the revised rule) which
would permit the client to prevent the switchboard operator, interceptor
or wrongdoer from testlfying as to the communication. The client who
consults a4 lawyer is in danger of eavesdropping, bugging and other
such forms of foul play. Eavesdropping is a real and proximate menace
to clients, To encourage full disclosure by the client to his attorney,
the Commiseion believes that the client should not be reguired to run

the risk of the switchboard operator, interceptor or wrongdoer testifying
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as to the confidential communication. Therefore, the Commission
approves the Uniform fule provision.

Joint Clients. Subdivision {5) of the revised rule states the

existing California law and the rule proposed in URE paragraph (2)(e)-
The Commission believes it is stated more clearly in the revised rule
because it avolds the possible contention that the exception applies
only to s comrunicaticn "made by any of' the jolnt clients, leaving
privileged the communication made by the lawyer consulted. Also, it
changes the theory of the exception from nonprivileged to unable

to claim the privilege.
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