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Memorandum 65-4%0

Subject: Study No. 36{L) - Condemnation Law and Procedure (Discovery
in Eminent Domain Proceedings)

Attached (pink pages} is a copy of Senate Bill No. 71 (1963 Session)
relating to discovery in eminent domain proceedings, This bill passed the
Senate but was not spproved by the Assembly Judiciary Committee because
of objections from attorneys representing property owners.

Ag a part of our gtudy of condemnation law and procedure, the staff
suggests that thie biil, together with the Recommendation upon which the
bill is based, be distributed for comments as soon ag the current legisla-
tive session is concluded.

Algo attached is a copy of the Recommendation that relates to Senate
Bill No. 71 (1963 Session).

We believe that this legialation would serve a very useful purpose
since it appears that Senator Cobey's bill relating to evidence in eminent
domain proceedings will be enacted at the current session of the Legisla-
ture.

- The letter of transmittal we would use to transmit this material to
interested persons is attached as Exhibit IT (green pages).

Also attached, as Exhibit ITX (gold pnge}, is o copy of 2 press releasSe
we propose to distriﬁute to the legel newspapers and to the State Bar
Journal,

We already have a special State Bar Ccmmiétee appointed on this subject.

The staff would like to contact other interested groups to see if they would

be willing to appoint a comittes to work with the Commission on this project.
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Among the groups we plan to contact are the Judicial Council, the Lesgue

of California Cities, and the Association of California Counties,

Respectfully submitted,

John H. DeMoully
Executive Szcretary
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'+ AMENDED IN SENATE MAY 7, 1963
 AMENDED IN SENATE MARCH 26, 1963

B Intrudnced by S&nator Qobey
(At request of Galeomm Law Revision Comm:smon}

© Janumary 14, 1963

e

'« REFERRED TO COMMITTES ON JUDICIARY

An act ta ammd Jnd renumbor Section 1246.1 of, to amend

~ Section 1247b of, and to add Seclions 13461, 13463, 1346.3, -
1246.4, 1346.5, 1246.6 and 1246.7 1o, the Cod& of Céil Pro-

oudare, rdatmg to emmsnt domain proceedmgs

a Tkr, people of !ke State of C’ahfdrma. de enact as failows

Sac'mon 1. Section 1246.1 of the Code of Civil Procedure ‘

is amended and renumbered to read:
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1246.9. 'Where there are two pr more estates or, dnudud in-

terests in property sought to be condemned, the plaintift is
éntitled to have the arount of the award for said property firgt

t determined as between plaintiff and all defendants elaiming
any intorest therein; thercafter in the same proceeding the .
- respective rights of such defendants in and to the award shall .
-be determined by the court, jury, er referee and the award N
apportionéd accordingly. The costs of determining the appor----
tionment of the award shall be ailowed to the defendants and -

‘taxed againgt the plaintiff except that ihe costs of determining

any issme as fo title between two or more defendants shall be
horne by the defemdants i in sach proportion as the eourt msy
" direet. ' ,
Seo. 2. Section 12461 is added to the Code of Civil Pro- =
cedure, to read:

" 1246.1. {(a) Any party to an emment domain proceeding

may, not later than 45' days prior. to the day set for trial,

serve upon adverse party to the eminent domain proceedmg

and fils 2 demand to exchange valuation data.

(b) A party on whom a demand is served may, not later .

than #ve 10 days after the serviee of the demand, serve upon

any adverse pa.rty to tha emment domain proeeedmg and ﬁle a
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, eross-demand to exchange valuation data relstmg to the pareel

of property deseribed in the demand.-
{¢) The demand or cross-demand shali:

(1) Describe the pareel of property mpon wlnch valuation .

dats is sought to be exchanged, which desenptmn may be
made by reference to the complaint,

“{2) Include & statement in substant.mlly the followmg form:
“You are required to serve and file a statement of ‘valuation

date in compliance with Sections 1246.1 and 1246.2 of the Code . .’

of Civil Procedure not later than 20 days prior to the day set
for trial'and, subject to Section 1246.5 of the Code of Civil

Procedure, your failure to do so will constitute e waiver of the - .
right to introduee on direet examination durmg your ease in -
chief any matter required to be set forth in your statement of .

‘walnstion data. ™ X
{d) Not later than 20 days prior to the day set for trial, .

each party who served a demand ¢r cross-demand and each

served a demand or cross-demand shall serve hia statement,
of valoation data upon each party on whom he served his de-

- mand or cross-demand. Each party on whom & demand or
" eross-demand was served shall serve his statement of valu- -
ation data upon the party who served the demand or eross.

demand.

(e) The Judicial Council, by rule, may preseribe times for
_serving and filing demands and eross-demands, and a time : |
for serving and filing statements of- valuation data, that are”
different from the times specified in this section, but only if "
such rules provide assurames that the trial will be held within

20 days froms the day on whick the siatements of valuation
dsata are required by such rules to be served and filed. Such

speeified by paragraph {2} of subdivision (e).

§eo. 3. _Section 12462 is added to the. Code of Cjvil Pro- o
- eedure, to read: '

1246.2. The statement of valuation data shall contain:

" {(a) The name and business or residence address of each
‘person intended o be called ag an éxpert witness by the party. -
(b) The name and business or rdsidencs address of each ™ -
. person intended to be cafled as a witness by the party to testify : .
" to his opinion of the value of the property described in the. -
- demand or eross-demand or as fo the amount of the damage or . -
benefit, if any, to the larger parcel from which such property -
is taken and the name and husiness or. residence address of
-each person upon whose statements or Opmloll the np:man is .

-based in whole or in substantial part. -

(e) The opinion of each witness listed as required in sub- .'
division (b) of this section as to the value of the property
described in the demand or cross-demand and as to the amount -

otthedamageurbeneﬁt,lfany?wh:chwﬂlmqetothelarger

" party upon whom & demand or eross-demand was served shall .
gerve and file a siatement of valuation dats. Apartywho- o

i

" ruales may provide for a different form of statement than that -
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parcel from which such property is taken and the following
data to the extent that the opinion is based therson:

(1) The highest and hest use of the property.

{2} The applicable zoning and the opinion of the witnesa
eoncerning probable change thereof. _
. {3) A list of the effers: eontvacis; snles of property; leases
and other trancactiens sales, coniracis lo sell and purchase,
end leases supporting the opinion. _

{4) The cost o2 reproduction or replacement of the property
less depreciation and obscleseence and the rate of depreciation |
used.
(5) The gross and net income {rom the property, its reason-
able net rental value, its capitalized value and the rate of

~ eapitalization used.

{6) Where the property is a portion of a larger pareel, a.
deseription of the larger pareel from which the property is
taken.

(d) Wilh respeet 1o cach effer; sontunet; sele; lease op othes
fansaetion sale, condraet or louse listed ander paragraph {3
of subdivision {e) of this gection; '

{1)- The names and business or residence addresscs, if
known, of the parties to the transaction,

- {2) The location of the property subjegt to the transaction,

{3) The date of the trankaction. ‘

(4) If recorded, the date of recording and the volume and
page where recorded.

{5) The conmdemtmn and other terms of the tmnsacmon.
The staternent im lien of stating the termg contained in any
jtontract, Jease or other document may, if snch document is -
{ available for inspection by the sdverse pariy, state the place
whers and the times when it is available for inspection. :

Sze. 4, Bection 1246 8 is added to the Code of Civil Pro--
cedure, to read: '

3246.3. (a) A party who has secved and filed & statement

of valuation data shall diligently gzive notice to the parties ° '

upon whom the stalement was served if, after service of l:us E
statement of valuation data, he: -

(1) Determines to call an expert witness not listed on his . -

statement of valvation data;
{2) Determincs to eall a witness not 11sted on his state-
nient of valuation data for the purpose of having such witness

~'testify to his opinion of the value of the property described

in the demand or the amount of the damage or benefit, if any, :

* to the larger parcel from which such property ig taken

- {8) Determines to have a witness called by him tesnfy on

- direet examination during his case in chief to any data re-

quired to be -listed on the statement of valuatmn data but-_

- which was not so listed ; or o
{4) Discovers any da.ta reguired io be listed on his state-

" ment of valuation data but whick was not g0 listed.

(b) The notice required by subdivision (a) of this gsection
a?nall mclnda the mforma.tmn spemﬂed in Section 1245.2 and

¢




8B.7

ek el ek i : ’
1915 © 00 =3 3 T O3 89 b

13
14
16
7
138
19

20 .

21
23
43
24
25
28
27 -
28
29

- 30
-3
'3z
33
34

35

‘36
37

38

39

41
12
43

44

45
- 46

47

48 .
49
50 -
51 -

—

-shall be in writing; but sueh notice is not required to be in

writing if it is given after the commencament of the trial -
Sec. 5. Section 12464 is added to the Code of Civil Pro-
_cedura, to read:
1246.4. Except as provided in Seetion 1248 5 if a domand
to exchange valuation data and one or more statements of

‘valpation data are scrved and filed pursnant to Seetion 1246.1:

(a} No party required to serve aud file a statement of valu- -
ation data may eall an ex pert witness to testify on direct
examination during the ease in chiof of the party ealling him
unless the name and address of such witness are listed on tha~
" statement of the party who cally the witnesa,

{b) No party required to serve and file a statement of valu-
ation data may call & witness to testify on direet emmmaﬁon
during the ease in chicf of the party ¢alling him to his opinion
of the valua of the properly deseribed in the demand or eross-
demand or the amount of the damage or benefit, if any, to the
larger parcel from wh:ch such property is taken unless the
name and address of such witness are listed on the statement
of the party who calls the witness.

{e) No witness called by any party reqnired 'to serve aud file
a statement of valuation daty may testify on direcet examins-
tion duering the case in chief of the party who called him to

‘any data required to be listed on a statement of valuation data .

uniess sueh data is listed on the statement of valuation data
of the party who calls the witness, except that testimony that
iz mirely an explanation or elahoratwu of data so listed is not -
inadmissible under this seetion. - )
See. 6. Seection 1246.5 is added to the Code of Civil Pro-,
cedure, to read:.
1246.5.  (a) The eourt may, npon such terms as may be just,

‘permit a party to call a witness or to introdnee evidence on-

direct examination during his case in chief where such witness

‘or evidence is reguired to be but iz not Iisted in such party’s’

statement of valuation data, if the court finds that such party
has made & good faith effort to eomply with Sections \1246.1
and 1246.2, that he has complied with Section 1246.3, and that,
by the date of the service of his statement of valuat]ion_ data, he:

(1) “Would not in the excreise of reasonable dlhgelilce hava
determined to ca.ll snch mtnesa or dzscovereﬁ or hsted such
evidence; or’

£h} ‘
{2) leed o determine to call such witness or to dascover_
or list such evidence through: m:stake, madvertanee, surprise or
excusable negleet. '
(b} In making a determination mzder this section, the court
shall take tnfa eccount the fact that the opposing party may,
hiave- relied wpan the siatement of woluation dale and may
“be sufpﬂ.sed or pra;udwed if ﬂw mtmss zs oullsd or the
avsdmce mtradm& , '
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8rc. 7. Section 1246.6 is added to the Code of Civil Pro-

‘eedure, to read:

1246.6. The proecedure provlded in Smtmns 12463 to -

- 1248.5, inclusive, does not prevent the use of other discovery:

proeedm'es in eminent domain procesdings
Szc. 8. Section 12467 is added to the Code of Civil Pro-
eedure, to resd:

1246.7. Nothing in Sections 1246.1 to 1246.6, inclusive,

. makes admissible any matter that is not otherwise adm:smble .

as evidence in eminent domain proceedings.

Sm 9., Section 1247b of the Code of Civil Procedm
amended to read: _

1247b. ‘Whenever in an eminent domain proceeding only &

* portion of & parcel of property is sought to be iaken, the
plaintiff, within 16 deys after o vequest of o defendant to

the plaintiE upon request of o demfendent made not laler than

- 45 days prir to the day set for irial, shall prepare a map
' showing the boundaries of the entire parcel, indieating thereon -
. the part to be taken, the pait reinaining, and shall serve an

exact copy of such map on the defendant or his attorney not

- later than 15 days prior to the day set for the pretrial con-,
- ference, or, if no pretrial wﬂfsrenca is held, m:t latar tkan 30
' day: prwr to the day st for trial.’




TATE &F CALIFORNIA EOMUND G. BROWN, Governor

CALIFORNIA LAW REVISION COMMISSION aly 15, 1965
ROOM 30, CROTHERS HALL ’
STANFORD -UNIVERSITY

STANFORD, CALIFORNIA 94305

JOHM R, icDOMOUGH, r.

K ., KEATINGE

Fice Chatiman |0
SENATOR JAMES A. COBEY
ASSEMBLYMAN ALFRED H. SONG
JOSEPH A BALL
JAMES K EDWARDS

SHO SATO

HEWMAN F. SELVIN
THOMAS & STANTOM, ir.
a:gm!n.m

ﬁ: Persons Commenting on Teantative Racoswndétions of the
Californie Law Revigion Commission Belating to Condemmation
Lavw and Procedure

The Califormis Law Bevision Cesmission iz plaming to reccamend
a cowprehensive emiment domain statute for emactment ¥t the 1969
sesaion of the legislature. Durisg the mext thrae years, the
Commission will be preparing smd dizvribubing tentative recowmenda-
tiems on varieua aspects of this subject to interested persons for
comment. Thess comments will be taken imto account when the statute
te be recommended to the 1969 lLegislature 1s prepared.

The anclosed matariala relate to dizcevery in eminent domsin
proceadings. The materlals cosmaist of:

(1) Senate Bill No. 71 which was imtroduced st the 1963
legislative sesgien,

(2) A pamphlet comtaining the Commission’s Recoemandation and
Study relating to Dizcovery in Eminent Domalin Proceadings.

Senate Bill No. 71 passed the Zenate in 1963 but dled in the
Angsewbly Judleiary Cemmittes. The b1l is explained in scme detail
in the Recoumendation contained in the snclessd pmmphlat., The aasnd.
wanta wvhich ware msade after the bill was introduced are primarily
of a techmical mature,

The Comniagion aesks commentsz on whether sueh legiglation ia
needed and dmairsble and whethsr any changea sheuld ba made in the
legislation sx 1t passed the Semate in 1963. In order to maintain
our schedules on this project, we would liks to receive any comments
¥ou may care to meke not later than December 31, 1965.

* Executive Seeretary
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Memo 65-40
EXHIBIT III

PRESS RELEASE--~FOR IMMEDIATE RELEASE

Law Revision Commission to Revise Condemnstion Laws

The Calif‘orp.ia Law Revision Commission is planning ta réccmengi a new
comprehensite emilient domain statute for enactment st the 1969 séss:l_on :
of the Legisia.ture; _ N

During the ﬁéxt three :;rea.rs , the Commission will prepa.re ) séries of
tentative reccmneﬁdations govering va.rious aspects of 'I:.his subject. 'i‘heée
will be diatributéd to all interested pérsons for cmmnent; The comnents
will be taken into account when the tatufe to be recomended to tﬁe 1969
Legislature is prepared, ,

John R. McDonough, Jr. , Chair:ﬁa.n of the (!t:étmnisait:vn;r has requested that
any perscn who is interested in this sub,jeét inform the Commigsion so pha.t

he can be sent coples of the tentative recommendations., The Commission’s

office address isi Californis Law Revision Commisaion, 30 Crothers Hell,

Stanford University, Stanford, California 94305.




