#36(L) 2/19/66

Memorandum 66-Y4
Subject: Study 36(l) -- Condemnation Law and Procedure (Taking Poasession
Prior to Judgment)

We forward with this memorendum a copy of pages 1-27 of the text
and pages 1-9 of the footnotes of the staff research study on Possession
Prior to Final Judgment in Cglifornia Condemnation Procedure, (We are X
sending you this portion of the study now se that you will have time to.
read it prior to the February meeting, We plan to send you the remainder
of the study within the next few days,)

In accordance with the Commission¥s previsus directive, we are
planning o have the research study printed as a law raview article
(after the study has been edited and carefully checked) if we can make
arrangements so that the published law review artiele will be avallable
in time to permit us to reprint it in our report ta the 1967 Legislature,

We will assume for the purpoges of this memorandum that you have
read the attached portion of the research study with care, Hence, we
merely outline the policy questlon presented By this peortisni

1. Ccnstitutinnal amendment, It is impossible to predfct with

certainty the attitude ¥ the Califernia Supreme Court weuld take to
legislation, rather than a comstitutionel change, extending the right

of immediate possession, The study concludes that legislatien extending
the right of immediate possessien woauld probably ‘Be held coms¢ituticnals
nevertheless, we recommend that a proposed constitutional amendment
{Study, pages 26-27) to Section 14, Article I of the California Constitu=
tion be included in our package on possession prior to final judsment.

The suggested amendment would give the Legislature power to determine




which_cpndemers should have the right of immediate possession and for
'whét purposes. It would also require tha£ the "probhable just compensa-
tion“rfor the property be pald to the owﬁer’of the property or deposited
inreéurp for him before posséssion of thé propérty could be tezken. The
amendment is substantially the same as the one proposed by the Commission
in 1961,

In comnection with the history and cepnstitutionel problems of
immedigte possession procedure in California, see the attached exhibits:
Exhibit XIII (gold) {argument submitted to the voters in support of the
1918 Constitutional Amendment); Exhibit XIV (white) and XV {pink) ex-
tracts from Debates and Proceedings of the 1878 Constitutional Convention.,

Respectfully submitted,

John II. DeMoully
Executive Secretary
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COMDEMNATICON CF RIGHT OF WAY.FOR PUBLIC USE. Assembly Constltu- |
Amends Seoctlon 14 Artiele [ of Constilution. Excepts ,

countics frot provisions regulrlng compensation be first made or pald inlo court

for ewuer hefore right of way Is appropriated; 2dds provise autherizing state,
13 politiva]l sulalivislon thereo! or Jdisirict, upon commencement of condemnation
= ux fur right of way, to take immedinte possesslon thereof upon making

tlonal Amondment 210

Preroedisg
money Jdeg
owner fmes

usils i such ameunts as court may determine adequate to soCure to ~0
Jite pavent us compensaiion therefor, permmitiing court on motion | -

m‘.d upnn notlee 0 alter amoint of such security. %

Assumbly Constloetionst Amenement No. 3’—-{.
resolistion o Giepase o e poeople of the
Frate of Cilifornin an umendment to sectlon
Fouriveen of ar
relting to 1)

fur pubbic usy
Tlhir irt » Binte of Cutifarnta, at
| {2 TR [T cuving on
thee ol bundred
suvend icrs ol .
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voting therefor, hereby proposes to the people of
the State aof Californin that section fourteen of
article one of the constiiution of thiz state be
amanded so ag to read as follows:

PROPOSLD AMEXDIEXT,
(Propozed ehancges in provisions are printed tn
. bluck-iget typed
Soe. 14, Private property #hali net he -taken
or damaged for puhlic use without just com-
pensntion navinz frst been made 1o, or paid nto
court for, the owner, and me right of way stall
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e appropriatied o the use of any corporation,
except o muntcipal corporatiorn  of A& county,
untlt full compengation therefer he first made
In ooy peoascertaluod and pakd into court
for 11 owsnien, irrernective of ony benefita from
any bwyroveiient proposed by such corporalion,
whsation shalt ba ascertained by a
hery, unless a fury be walved, za in ovver civil
cases oo coutt of reeord, as shall se pre-
seriked by law; provided, that In an acilon In
eminent domain brought Wy the state, a7 &
. epunty, or a municipal eorporation, or a drafn-
age, lIrrigation, leves, or restamation district,
the aforesrid state or political subdivigion
thereof or district may tgke Immediats posses.
sion and use of any right of way required for
& public uss whether the fee thereof or an
ezsement therefor be sought upon flrst com-
mencing eminent demaln proceedings according
to law ln a court of competent jurlsdiction and
thersupon giving cuch security In the way of
meney depoglis a3 the court In which such
proceedings are pending may direct, and n
such amounts as the court may determine to
ke seagonably adequate to securs 0 the owner
of the property sought to be taken [vmediate
payment of Just compersation for such taking
and any damage Incident therets, [ncluging
damages suctalned by reasen of an adjudica-
tien that there l3 no necessity for taking the
property, as soon a8 the sameé can be ascers
tained according to law,. The court may, upon
motion of any party to sald eminent domain
proceedings, after such notice to 1he othar
partias as the court may prescribe, glter the
amount of auch sdcurlity so reguired in such
proceedinge, The aklng of private property
for a rallread rus by stesm or electric power
for logging or lumbering purposes shal! be
deemed & taking for a pubiic use, and any.
person, firm, company, or corporation taking
private property vnder the law of emipent do—
fnaln for Euch purposes shall thecewpen and
eby Decomne & common carrier, .

Sectlon fourtees, article ome, praposed to be
ameruled, now reads as follows:

EXISTING PROYIIIONA.
(Provizsions proposed to be repealed are nted
. In {talica) pri

See. 14, Private proporty skhall noet be taken
oy damaged for public use withgut Just com-
pengation having kret been made tg, or pald into
court for, the owner, and no right of way shaf!
be appropriated 1o the use of any corporation
other thaor municipal until full compensation
therefor be first made In money or ascertained
and paid into eourt for the owner, lrrespective
of any bLenelits fromt any improvement proposed
by such corporation, waich compensation shall
be ascertalned by & jury, unless a fury he
walved, as In otber eivil onses fn & cour: of
record, 03 ahall be prescribed by law., Thetaking -
of private property for a railroad run by siewm
or f:]ee:‘rfc powver for logzing or lumbering nur-
posos ghall e deemed o taking for a publie use,
agd any person, i, conpany or corporation
taking private property under the law of ctnf- -
nent domadn tor such purposes shall thereupon
apd thereby become 3 common earrler,

ARGUMENTS IN FAVOR OF ASSEMEBLY
COWSTITUTIONAL AMEMDMENT NO. 3L
The priacipal purpose of thiz amendreent is o

poermit the sinte, & county, a municlpal corpora-

tion, or n drainags, ierigatlon, levee or réclamas
tlon Qlsteled, when acquiring rights of wey enly,

in eminent domafn proceedings, 10 take pozses-
sloh upon commencing A condemnation soll and
depesiting In court such wmount of cosh money
o8 15 fixed by the gourt (6 secure Lhic awners In
the flna! payment of the compensation snd
damages fixed by the jury. JC i ch:ou)d appear
later that this emount Is Inadeyguate tiic court ls
empowered 10 Increass It

Experlenca has shown {hat clties, in acquiring
lorg Btretches of riphta of way for puble pur~
poses, nre often heid up by unreasonable and
arblirary owoers who attempt to take advantage

& a vule which requires that the city can not g9

Intp possesslon prior to a jury actuaily fxing
the compensation to be pald.

This has led {¢ the adoptlon of such am
amendment a9 18 here propesed in the following
{wenty-one  states: Arkansas, Connecticut,
Florida, Indlana, Kaonses, Maine, Maryland,
Massachusetts, Aichizan, Minnesota, Xebrosks,
Kew York, Northk Caceilna, Ohlp, Pennspivanis,
Scuth Carolina, Tennessce, Tiah, Vermont, Vir-
glniz and Wisconsin,

Also, In the acqulvition of rights of way by
publie éistricla for ficod contral, §t I3 zornetimes
absolutely Emperative, because of storm and
weather conditlons, and In order 1o protect vaut
areas of land und save property of Inealenlable
value, ‘hat these districta be glven the power
10 epter into {mmediale possession, ;
Anuther change effected by the amendmint ia
1o extend to countics the sime priviizges that a
municipal cotforation now has 1o set off benefila
that miglit resuit {0 an oweer'a property In de-
termining the compensation that must be paid, .

7 LEp (GEDEARE,
Assomblyman Fifrteenth District,

As the law now gtandg, i ihe state, or any
political subdivision thereof, =zeclka to condemm
privata property for a right of way, for exarnple,
for a rcad, an irrigntion eanal, or for flood pro-
tection, posscssion of the property can not be
cbislned untit after A Jury has determined the
amount of compensaticn to be pald for ihe
taking of such properiy. This may toke reveral -
months, The amendment proposed merely per-
wite the state or politlcal subdivision thersof,
after commencement of proceedinge to condemn,
by glving adequats securlty, to take npossession
of the property apd proceed with the woerk be-
fore the jury bas determined how rauch sbould
be padd. -

It can readily bo seen fhat this amendment
does not work aoy hardship upen the property
owner. TUnder the present Iaow the stale or
political subdivision can condemn property, and

" after o jury has fixed the damage and compene

satlon (o be pald, caa pay such amount and
enter loto posscssion, This amendment mercly
permity & change in the order of procecdings
The property owner will recelve cxactly the
some compensation that he would have recslved
and hiag the same remoedies

Under exlsting law, no matter how urgent
may be ilhe necessity, or how great may be the |
damages suffored By delay, posscssion can not
be oliained until after what may hecome pro-

tracted ltigation, ’ Y

This amendment 15 eminently just and falr
and will protect adequately both loe puldic In-
tercsts and private rights

Ta L. DENNERT,

Asascmblyman I“ortrosixt_h THstriet,
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" Nn HAGER Mr, Prosident: I offor the fotlowing amendrent, to
_ sapiion foutisen: In Jine one, ofter the word “laken,” Pnsert “or
demeged.” '
.o RRNARES OF MR, HAGER.
Me. MAGER. Mr. Prosident: The origing soeciton mads, thet private
property shall not ba taken oF damaged for publicose, I propese Lo restore
those worde. In soune instanees a railrond company cuis s trench elose up

- toaman’s house, and whila liey do ot talinany of ks pm}:]eﬂ.y,ih deprives
hisa of the use of it o a corfain exienl.  This was brought to my notiee
in.the case of the Bacond sireet cut in San Frauelsco. Thors the Legis-

" labars authorized » stroot Lo be cel through, which left tho houses on
either sido high in the air, sud whoily inaccessible. 1L wos destroyed,
although nons of it was takien or inoved away. Theroars inany such cases,
‘whars & man’s proporty may be materislly dsmnged, where none of it
is petuully taken, Bo @say,that m man should nok be domaged without
m?d:ﬁsaﬁun. 1 think tho oniginal roport of Lhe ¢ommilleo was right

in“that respect,
T RRMARXS DF MR. WILSON.

Mn. WILSOX, of Firsi District. Mrf‘rmident.: ITﬁnink S w?uld bo
dangergus to changs this provision iu this reapost. in ig the forn i
fich kL ix foond in nearly ol the Comatituticna in the Uniled Btntes,
§_¢2w, to add this element of demage is to enler into a uew aobject, It
jdepening up & wew quegtion which has no limit.  You tako the cnso of
Frevt improveraont, and this question of demge will open up & very
s#bile Gield for diseassion. My recolluction is thub when this geestion
‘ras under discussion in the rnittes of the Wheole, thare was a vory
grge aderance of the commitics in favor of thizs amendment o
. seetion fourteon, I it a3 very dungercus to undertaks to enter
info & now flold I have oo di tion W enter inls an argumctb
L -

npon it.
;E:h. IIAGEM refe: you:lto thadaconul‘-itubion of illinole which suys
"tplg'h'yerl nok bo takor or damaged.
M ILgON; Thot is auo.
© Mu MAGER., And the Constilution of Missouri. [Laughler.)
Mr. WILSQN. If it comes all the way framn Fiko, it must be gocd.
[

®. {!AB]SERLY. I wr sorry to see my frioud's fuith sboken in the
Capatitution of Misscuri. e H now guotimg from 11%ineis,
Mux WILSON. I will soy here that the fsot thoe it is found in ihe
i Counstitulions is no argument in ila fuver. Buad that it ix found
in;ncarty all the old Conslitutions js an argument, lecanse it shows
ihgt they bove tried ik, An cxperiment untricd is no arguinent at all,
Ngw, theso new Coustilulions which my (riend constantly inbrades
this Convention are sinply aplked expariuents. They do aet
Joow whether they will work well or not.  Lhey are siroply trying the
iment.  In twenty yeara from now our cliifdren can refer to e,
iﬁri? they hove worked well, that will be on arpument.  Bub o pre-
séht the Cunstilution of Minsourt here withont kuowing whothar it wiil
wark well or not, is Bo srguiment at all.

& REMARKS OF K. ROLPE

‘Ma ROLFE. Mr. President: It wili bo remctbered that the Com-
mijttee of the Whole theroughly diseuased this question. TLess words,
gy demaged.” were by the Conmilles on BhHl of Righis
Tiere wore mnany ronsons urgad why thows words ahonld be lalt vut.
A inan's property wmight ho damagad, whon ho would bo entitled to
naeompensation, A man 1:;5;{21. have & public houss on o public high-
way, and the highwuy might ulm.n?ed for some good caunse or oliier,
ﬁo walue of his property woaid be leswsned by reason of the travel

ing divertod, wnd yat he would not have a just right to chim dam-
agus.  Ho would bo demoged by reason of o public wwe. I thiok it
wonld be dangerous to insort sucl & provision 13 this. Tam opposed o
the amendmont. ot

‘ REMARKS OF MA. KITKE.

M ESTER. Mo President: What if o tion wanted ko bujtd
o ¥oaul through the streoty of acity. Tuke for Inetance, the Sesond uirect
t. The property there ja absolalaly dustreyed, and yob nob a fook
n, The houses nn cither kido are in sbaolube danger of sliding off
inlo the strect bolow, T know that what the peutleman frens San Fran-
e waya plout Wiis being on unbried experiment, s bruo, Lud i strikes
i that tho justico of Ji iz apparent; that when o 1nan's property is
dumaged it ought 15 be paid for. 1 wan in favor of the amendment, 1
think it ia I.haieat we ean get,
Tux PRESIDENT. The ynestion ir on the adoption of the sinend-
wmopl. .
DLiivisfon being aalled, the Convention divided, sad the amendrnent
oy R hly u vote of 12 aycey lo 28 woes,
Mu MERRINGTOX. Mr President: Ioffer an amendment.
Pox BECUETARY read:
“Mirikce out all wfier Uie word ‘owner,” line threo, down (o and inelod-
ingiho word “oorporstion,’ in line six,”

4

I
(e p

T COMITTIUDTOMAL COMYENEION

NEMARNE DF ME, RERRSNOTOM. . 3

Mp IDERRINGTON, Mr. President: I dosire to call {he spseinl
attemtion of the Convention 1¢ thet portiona of the sociion. I ask-your
atofil and ‘patient atlention for a ‘moment, and 1 thiuk it witl kesd] ne
further arguinent. ¥ Privato property slinll not be taken for publio use
without just compersntion having been fivst made to or i).au! Conrt
for the owner)” ete.  Now, the st part of that soction m vary Plain
tarma.  That ends the maiter, s firna s "‘““::':ll"l corporation ¥ fou-
corned. Bt dhero can be o usc for the seeond cluine, aftar we buve
eaid oxpressly that tho compensalion must ba first mado ar pakd into the
Colrt for the owner.

. ey PRESIDENT. Tho question i on the adoption of the &mwmd-
mehts .

Ma, CROSS. Mr. President: I offer s amendment,

-Tug BECHETARY rond: . .

“ Tneert aftor ‘jur'y,' in line seven, *uxies & jury be waived, st in
ather oriminal cases,” * .

v Mg, CiROBB. Mr. President: I will stale brisdy the object of $his.-
This acctivn provides that al] cases where damngoes arc ascssed, ia taking
private property for public use, it musk be wsessed by a jury. 1 nd
reason why this sbouil wlwaye be done Ly & jury, if particachaos
to waive o jury, ‘The question of dumagenin this eloss of shses is no dil-
farout froni Lho question of dovinges in othor easce, 1L in enough Lo give

-githor party the right Lo demand a jury, "The jury entails considerable
axpense, and if- bolh partics ehoose Lo 'waiva & Jiry, that i all suffident.

i JORES: Mr. Preabdent: [ wonld merely make oxe suggestion,

(that the sume object can be nmmrliuhed by striking out thal portiun
i rulation ta nisial by Jury, and Uion sostivi doven comed in nuf_u.ayl
that the rhght of triat by jury shall renuain.  That will inako tha seition
shorter, instend of longer. .

Mir. CHOYS, T woull prefor to de it this way, aud tien Lhoroe will ba
ne fengerof the Legislatum getling arownt i, mud saying thal the ques-
tian of deniogos way be deterniived by the-Courts, -

Tug PRESIDENT. The question is upon the ndoplion of the amend-
meint. .

Adoplol,

'L‘unpl’RESIDENT. The guestion 5 vpen tho smendmonl reeom-
ntended by the Comnitins of the Whole, es amended by i Convention.

Arlolm{.
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EXHIBIT IV

DEBATES AND PROCEEDINGS
@F THE CONSTITUTIONAL
CONVENTICN {1878)
Pages 3h6=353

EMINENT BOMADL . .

Mr YAN DYKE Mz Presidtent: ! move thal the Convention now

veguilya el inte Committen of the Whole, the Preaident in the ohair, o

take inbo con tian the rewnainder of Uis report of the Commities on
and Bilt of Rights.

1¥ COMMITTEE OF TIIE WHOLE.

Tar CHAIRMAN. 'The Pccr&hl; will read the section as reported
by the Cotnmiltes on Judiniary aud Jodiclal Departnisut,

Tux BECHRETALY read ;

Bua 14, Privaie property sball not bo faken fir le use withont
Junt compenstion having boen fivd made o or paid ‘into Court for the

DY,
Tux CHAIRMAN. The question s on lbe mmendment to section
Ssurtaen, wlfered by the gonticman froin Bolang, Mr. Dudloy, Tho gea-

theman fren Bolauo snoves W amend by adding the follawing : ,-"?' And

na right of way shalt be a wrioled Lo the usa of any corporailon until
Mlﬁi‘:m % h thrﬁ&wg!n_ first miade in monaj‘:.' urlucured by s
do m:nay,tn the Wn:; irmpef_ﬂvo o}fd:!::y beyefit rmm';n 1
Y posed Ly pu ion, w eompansation she
lh:w?m Ib';t]urylz gﬂuumrd, ax shult Inpepreaeribed by
w! .

RENARKE ©F MR, DUDEXY. .

upon that wesiter

zesut 1 simeply this, thet damages shall be asseansd and puid ierespective
of ta that may be supposed to scerue to prvperty beeaveo of
any m:rd improvessent,  TL wan etated Jusl beforo tho rocess Lhat the
wd:nmml Lher offseitug of Lhe value of lawd by provpective
nidoubledly thet v correct.  Bat it hos been the tule, aud !
prosutue thai it Is yol the rule, that dawages sutaide of the valus of
raiate sondewted, damages arising feomn the surveys mu, or from
uy & faren into irvogulnr nlufn, 4ro pasesied by the offuol prospective
tial properiy. is thore ia very little
of jastive, whale soonmunily, { Lhe ease of w raitroad, for instanee,
are eyqually benefitod with the person, wiw f sudiring, und thera s no
stoed ruoents why an topy should be eoappollad, te sutlor dwnage to his

]ﬂ?ﬂﬂ{ for the hu:'q‘;_&’r a whele onnmumm
ow it wan urged Jore Loforo dinger, that the Courts hiad already con-
stried this inatlor, nid we'wery regqueated o let it alonoe and nt Inter-
fere with §. The amondment oven by tho Chpunities on

% differant feom tho cluuse, which i the last clouse in

of tis Bill of Righis in the. ojd Cunstitution. Thnt is, the

H-ll:;’l - in » g number ol’ba;o:g:. cﬂll:!ng ur:hnnge ;:
waljeck t'a mlut:gﬂwn . Ha. nusk

ln mind thal we are sugaged iR nmaufacturing a new Constitu-

tiom, whish will involve the passage of new laws, and will require o

ey

*

consttuction by the Courts on Lhess new laws, 1o not think that seeh
reasoning & that wil Me aguinst Lhis wmendment. .
Undor the law which was posead, az T undecstoot the grotleman
from Han Franciseo, Mr. Barnes, im eirblean bumlred and Sfty
one, atul wlat remained upon the Matuie until aighteen hvndred
and sixty-eight, it was the rude, or at Jesst it was the [
rticulazly ou the California Pacific rond, to ol Lhe entina damp
¥ the seppesed prospoctive benefits, Now, if under the old I'nnﬂg .
twon such an el was sd was iy foree, nntess it bk prohihited,
there is o pasaibility of the retanetment of sueh & law and the pedaxl-
lishment of soch @ rule of consteartion. I sudunit that there fe that
poszibitity, und I axk the ationtion of membors of the Convention e
this mniter, perticulurly thive who are residents of the axrionlturul dis.
tricts, avd ara Iinbla in the foture (o be damaged in this way. H mod-
bo borne in mind that, a3 land beoomies miare valunble, ax it i1 aote
s@lger@lliv'élykqu op and cultivated, awd as th Teilnuds Bercase. they
coni ik be TUR azvow the vonutry without doibg very nulveiat d-m;
withoul sevoring farms inte irregilor lhurei withont regrating -
ingy and destroying orchanis, nud thers is 20 jwstiso In permitting tae
gonersl. advastages nccruing to the commnunity to olfvel 1hut elan of
damagges.
BPEECH DF MK RDOEATOX.

Mn, EDGERTON. My, Chalrman: The ];Nruion recommended by
the Comnittes ou Juticinry is as followst “I'rivate property aball it
ko tuken for pablic use - withont jusk mmgemlion having heen Sont
mal e b or inta Court fur the owmew.™ Thiv i a subjeet that has
been very uently *before the Legislalure fu this Siute, auid i hae
Leen very froqiiently Lofore the Bupreine Court of the Ntale fir mijadl-
cation. Tt bhus boon & very vexed guestion, sud Lhe mle s reoand Jo it
has, wntil Julely, been o verp shifilng one. Db, Goadly, o apstem has
bean porfoctod—I say that Locause I so tsink™in regund (o t—a erelem
lue boon sdjusted to.the Coustitutiug, or that eiatw of Lhe Cosstiltion
ua §b now exista; mul this only modifion thnt elaseo by the jnvertion of
the wonl © first,” st the mggestion uf the gentheman Trun fan Frerner-
dinu, My, Wnlor, w that it rewds “ compensafon find avule 1o wr pecid
jatu Court,” ote, . ,

Now, wir, it will be well enuugh 1o examine this systemn briefly, ma il
i now estnblishod, to see whather any change ehouli be nivle v the
Couatitution, an [t now stamds, but the shople wiemilment mwde by the
Julicinry Committon. The ruls us to the eonspotimtion for the conslem-
wation of lund 2 as follows: -

“ The Court, jury, or referés must hear aach ogul tetimony sa fumy
bo offerad by sy of the parties to the proccudingy, and thorenjums 1anst

T Ol MAuos ¢ ) s

#1, The waluo of the property songht 1o bo coulemined, aml alt
Dinpirovernents therson pertaining. te tha reully, and of oach amd every
ne[;»rnta estate or luterssl thorginj if [t consinia of diffirent purecls, tha
vauoof ench purcel aznd earl cvlate ur isteres thervin slnll be pwcscd,”

We !u\fnnpn-t thus fir the compenintion for & thing taken—n lhlu,T
taken out of the cwaership, posscasion, aixl contml of the individua
aud aurreidderad o n ]hmhh'c uso——150 makler what it i It sy el be
w milrad bed that is the thing taken unider the exervisg of the right of
ewinent domain. The whole yalbo of the thing hus to be puld inde-
m[:::;.t of any conshileriions of benofil resulting lo aa adjoriniug
!"‘:g. .I’l" the pm aought to Lo oomdemue? cnspatilndes enty o puri
of a lurge pu ¢ datimge which will sertne 1o the poriion” wt
sanght o be emuiemuﬂl, by reusun of ils severance fron the portiom
sangiit to be condovined, aixd 1he voustruction of the mprovenisut in
the nuanuer pro Ly the plaintil”

Fhat is, il it s n purt of & thing, the remuinder of which is kel in the
awneraliip and foe—the eoutrol and posscwsicn of the owner ihen thal is
o be msideruzi inh!;ha nm‘;:l:m{h';ndinhd in the section Ia..-h'"«.:t:" ;

bt N » iawr m ot sought to cinResk,
aud mm,ynr interest thminm benetitel, IF st wil, by the son-
struction of the hnprovemant propasce] by the plaintifl’; ave if the benefit
ghall be egual to the damages nssegaed, wnder subdivision lwo, the owner -
of the pare! shall be sllowed no compensation sxcojd the valas of the
portion taken; but if the honefit aball be leas thaw the Jdanage vo
puvessed, the forgmer alial} be deducted froos the Intter,and the remaduder
shall be the only damages allowad tn adslition to the value”

Let us see w woment wa Lo the Bexibifily of Usls ruie, A railroud ssn-
pony desives to lay its lrack right botwoen a large house on the onie side
and & man’s baros and granarice, w couple of Lundred yanls distat, s
the othtr, Meithor the house nor berus are taken, but enly the lnnd
Letween, bud the whole value is paid for. Kow, it bes unjust got
o pay those secoml damagen in that ease, and thess dainapes are
seeurei ko the ownor of the-property. But (ake this euwre, wheps u inn
Ius got & track of Jancl, two hundred sl ANy sercs perhaps, aml yon
wanl 1o lay it oul inlo streats, and the very prowpect of laying st ous fnte
strocts increasca the watue of Ui property five, loa, or Aftedn jur cemts,
and makes & o rich in & night, befors he knows it, oaght iw b be
paid for nu{ldnuum in ench & cave ma that? That is Uhe fexilility of
this rule, My friend from Solano muast take juto conmiteration 1he frcl
that ju the vase of & company it is the agent of the publiv, e agent of
the State, becausa that power fosides in Lhe State abime. [t s the very
highest prerogative of ahy government to walk izlo a mans hivd ant
take his property. Ji is not milroad compesies alone that are a
iry this rule, i aftects avery awamp Jand distriel, evary connty oF
mupicipality that esires to open ronds or atrecty, sud every community,
that is intorestad o the consiruction of public works. The ot of
the law sa it now stands have heen nidjasted to the IIINK::I' of the
Suprems Court, ot enly in ihis Bisie but in other Blates, snd ame
W by the writers on Copstitutional Limitations and Law, like

gwick and .

.
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N lob 18 sex albonl 1ho Aet that was passed Jast wintor. Tn the fint
place the eititen here has o privilege which so for an T am pdvised ia 1t
enjored by the sitizens of any other Btate. 1 know thod in a Jarge
pragority of e Rates they do not give the citizen the right to o jory in
thesa vaees, 1605 a gronl priveiple in this enuntry that the rights of o
privata linlivilual inust alwaye yield to the rights of the publie.” In this
Rigte o geroan buisthe right of (ral by jury, aad os soon o5 a verdict is
eemderol the Canrt makes an onder that the maney which the jary
wwussls sliatl be paid into 4’onrt, and seh s os in e diveretion of the
Cimrt mia® be peyiized to answer bn firther damages, iF wpon a new trind
being granted by the Supreine Court, they shovld be awarled. This
mouey in o be jmid inte Conrt for the wse of the individeol. . He
b a right 1o withdraw it, Teserving his vight o procced on wotion
£ m pew teiul, I ko lons ant take it Lhe corporntion has Lo keep that!
depuwit goorl,  IF it {2 bty the corporatinn bas to niake that doposit
werd hefure U canl take 1hat riy. If he desires o' appenl o the
Rupretse Court, it haa Lo be paid into tha Stato Tronsery and kepd for hin.
L aabanil that the ayafom on it in nodjuatod 1o the decisions of the Bupreme
Comrd nirler Hnt elouse of the onstilution oa it now stands, is as judi-
whnim, ol aned gianted, pa it con ibly be made for iho citizen, rnd
it ot mot pesxl wny handling hy this Convention.

Mu. DEDLEY, of folane. Mr. Chairman: If this maticr refora to
municipat rorpet ions as tho gentlernn says i€ probably might need some
anwrdment, and T asde the privilge of amending my amendment by
furegiing alter 1he word o tion,” I think in the second line,
hotwerst (ha wards ion " and “until,” Uhe words * other than
mackeipal,” wr thas it will rends  And no righi of way aliall be appro-
priated to the use of puy eorporation ather Qisn wanicipal until full
aanpeimtion tierclur be fiest mavde in money. or secured by a deposit of
wumey o Lhe wener, | ive of any beneit from any improvement

woguennd by mch e tion, which cempensation shall be asrertained
& Jury n n Canrt of rocond, os shall be prescribed by Jow.”

"Tux CHTATRMAXN. 1If there be no olijoction, the gentleman witl have
Tt to niuke that msendmout.  Ilearing none, i ia s0 ordered.

Mu. WATERK. [ there more than one smendment now pending?

Tur CHAIRMAN. Two.

Mu, [TUWAHRL, Mr. Chairman: T that iha amendment cffered
Ty the: peathoimun i Solano will prevail, Evu-yhodﬂﬂhnn that the
provision resd fronn the Peaetice Aot by the gantleman fvom Bacramento

n-“wwi»km oedeird under the influencs and in the inlerests of Lhe
Tuilenad, vl averyholy know, alen, Lhak this provision of daducling the

Impruveinenta feom the yalno of the property hos beon alinsed and always
will Lo abtasd in Lhe interesin of lsvge and wealthy enrporations. 1 hoe
the ritiren will e pryglected from thie abuse by the adoption of lLe
uniendment of the ﬁm cmn frog Bolazno.

Mr. EMGERTON, My, Chairman: I say, sir, snd 1 know wheren! J
spuak, thot the At yeferred to wan prareed agoinst the intorests of the
nlleend rompany amd I koow they opposed it.  And I know that il
was wlader the infinonce of eertain gentlemen interested in swamp
Bazul seantlemn, ml ntlm-fvmlhm interesterd in other public enterprisea,
The Supretn Court decitlod these questions right agrinat the eneporations
from hegimning to end. The mwoney was to bo pasd or depouited at the
end of o vendliet IFtlmj , andi svan then, nndor the order of the Court,
they mnat dopwril mch adilitional som aa might ba required to cover any
ul-EtimaHunngu. This lnw wan ndjusted to the deeision of the SBupreme
Court. Xow, sir, [ know those fects,

RENARKS OF N&., WATERK,

Mu, WATERR, Mr. Chairinan: As the hListory of this eminent
been ssseried by one mombor ie be oue
way mind Ly anollier momber to bo annther way, it ap) to me to be
panhiziable in me to state what the history of that bill is. Tn the firal
place i emninent domaain Inw, sa you might enll it, as it stood prior Lo
it Jand net, waa anch as tn ailow tho corpurntion secking tn exereiss thia
right to fils a hend in the Distriel Conrl, md upon that to take the prop-
ﬂ of n eitigen and fight him sbout the enmpenmtion aflerwards, A

under that act was swrvied to the Bapreme Conrt, and it was held to
b upeonstitutional. When $he Jasi Teogislatnrs met a bill was handed
o x Mr. Younyg, who then re nted Banto Cros conuty in the lower
haouse of the Tegislainre, whioh bo intreducsd, mkin% Lo gak over that
difonlty. I Forget tho exnet phrasealogy of ihat bill, but I think it
nutherized the peymmt of the money into Court, as the Buprema Courly
in the omse to which [ refer, liad sgid that & piere bond mould not be
oensilernd siiticlent wocurity, as the bowdsmen might flee the Btate or

stgl of Hu jurisbiction. decvadly, the bill hauded to Mr. Young to
inlronltiee hasi o provision that the inoney might bo poaid inte the Siate.
Teenwury anil the boud of the Btalg Treasurer held good for i, That
hill was reportenl back from the Judiciary Commitlee, and Mr. Young,
breoming musewhat sspicions about it, one day asked leave Lo willi-
dmw the Bill, mentioning ik by numbor ang not by title,  OF course be
-pot kwve to withdruw it. The next day Lhe Chairmms of the Judiciary
Cemmiltes introduced & bill contuin auolhor amendment to Mr.
Youngle mctin:. That went bo the Judiciary Committee, and varivus

diastinguishol gentlemen represonting corporations, and others intarestod
in the right olpclniuml, t!pu;ajn,am% bofors ' thie dommities and argued
viry )ly thin question,'wad- also virious

" gemtleren who oﬂ,powl that
ichemme, Now, this bﬂi:‘%:ilh upon the stalute books i n lorced com-
promise, and [ think, in' the main, is o véry good one, or as near right
a8 you can gt it where rong powers are brought Lo bear npon the leog-
slgdare. 1 conghdersck [t ol the tims a very gir compromise’ measure.
Thera {s one thing in it that 1 do not like, . If the mun whose proporly
is tnken eonelydes Lo gontest the matter ns'to-whether the taking iz for s
public wae, e tminat leave the money on depoait, for if, under the bill, he
kae an appreal, afver faking the mn?, bo waives everything elee
menph the measro of dabages,  Now, with that one exee , the bl
sa good sie s it staads, )

Ma. EDGERTON. b the gentleman aware thal the very firet sretion
pravides that the Juige shall onder an additional sus Lo be paid into
Court to cover Turther damages?

Mr. WATERS., The geotleman knows thad If & man desizes bo get
anything for his property fn the meantime, while e corporation ls
wang it, he must velinguizh thet question s fo whother it s & pabile
wia or not.  Tu elher words, if the I.-nrinialun wan to my Lkal the right
to take land upon whieh lo damp isitings was s publie oee, sl was 0
prsa & Lo o that effcet, Wie purly could some into Court end defond that
it was not a prblie nse.  If tho enmpany eould put n‘s monty snough in
the Courd, sacd the Judge of the Distriok Conré ahouldd hobd 4hat R was &
public uso, e company conld cover Lhat fnrm five hundred Fost deep
with tailings, if [t chose, and the furmer, if he had not wit mg t
takeo hie apponl, aud Jeave tha money in Conrt where b was for
bim, wonhl hnve Lthe sathsfaction, st tho end, to hays his [arss with an
aditional territory above [E { think that jeindple Is wrong,  [e oeder
to Bave his right Lo an appeat he shotld not be enmpellod to waive ihat

westion as o whether it a apnblic use or not.  With.that one exception,
?my that the low passod Inst Winkor iv o gootl one. | contanded, lavt
Winter, that the Sapreme Court had dosided wun the argnment of
those gentleinen who were in favor of tha first bill proposnd, 1 oom-
tended thal $he Buprsins Conrt had wdj I.sdrnll that the prelini taking
is 8 taking in tho sousc of the law, and Lhat mlnm-ﬁan.muld be
simultaneous with the prelimivary taking. In order to remove any
ttonlbt, I o add after the word “or,” in the amentiiment offerad .
by the Judiciary Commitiesy and befors the word “paid,” the wonds
“ ancertained and,” %0 that it will road: “Private property shull not
tolen for public use withoat jiet eompensoiion heving been
to or ascertained snd ynid into Court for the owner,” If you leave it
it is, it miight bo open to the comstruction by tho Courta and by the
istature, thal i the money jnte Canrt will bn in the maluwe of
seonrity which may remain there for years, and the party bave no right
to deaw it cut.  Before the taking is had ihe com ion should be
ancertnined awd poid into Court, and the money should Tis thore wm
to tha order of the owner, aud not merely as & security. With
amendinent T think it is & vory good scclion uow. [ think the position
s io the damages is correetly slated by Mr. Edgerton. I heave wo fan-
Loua fight to make vpon thia. I think waought to e salisfied if we can
get this mather good encugh without hxving an exirems matter put inte
the Conslitutiou. s

M=z EDGERTOR, Mr, Chairman: I havo but ove sdditlonal wnli
that is a2 to the last swendmont. 1 do not eare anything about it
do not think it wonld make {t ony sirougor or sny weaket. As fo this
question of fact [ do not know lwhln of the soimprmmiso e genties
man refers to. I de know thie, that this Jaw-<this smendment to the
Code that 1 havo read—was mads by gentlemen not connected in say
way with s.corpormtion. Thoy were eoanected with hT tracie of ter
ritory that had boen flooded by the Sscramenio Hiver. Alargh number
of them same here attempting to get leglalathm through, Huvldll‘br
the conslruction of canals, to straighlen the Bacramento River, snd le
relieve the swamp land districts; and thess geullemen concoeted thiy
law ; these grntlemen pressed it) and theae gentlenen waited the' -
Executive of the State and brougkl bim 40 give his approval of the hill,

BYERCH OF ME. BARNEA

Mp. BARNES, Mr. Chairinan : Thiz su of eminent domain is
one of paramount inleresl, od from & [wofessional standpoint, hawin
been engaged in some of the heavy liligation- wpon that subjeot, I w
invite the attention of the commities very briefly do ihe b of this
right of cmiment domain in this Stale. In the year eighloen humdred
amil nixty-one, when the amended railread Aot wan pamed, and
befora thoe peapla had fell the np]waien and diffoultice that have grown
up ont of the mansgeinont of the railroad yslem im this 8inle, the
wople wera very lenent ta railroad 'y
Iemo.ut, buat they laid down grerything they had hefore
aou;l.;ht to cnnourage their constrietion in every mods in which
equfd express themeotves by legi You will se
the Act of oighteen hundrod and sixty-ona—un Asl o C
ingorparatien of railroad companics oud the mebt of the
thereof, aud other inatlora relaling therelo,” approved
cighteen hundred and sixty-one—and it will b found in
that 7, page aix hundrod and seven, that in soction lwenty-two
this Act it waa provided : .

“ Any roilroad compony, organised under tho isions of this Aet,
or any ruiiroad company now organised uader iaws of (his Blale,
which*shall acceept the provisons of this Aet, s herein rovided, is
herehy authorized to enter upon any land for the purposs of surveying,
the )ins of jtx pr:smul sailroad, ie company being nesponaible for
damnge occasioned by mch entry ; sad such company ha}nauhuﬁ
to acquire, purmlnse, and hold, any real cxtalo, or any right, title, or
intercat therein, which may be necessary or proper for iha purposs of
the eonstruction or maintonance of the {rack or trasks, water sations,
dopots, machine or workshops, turn-tables, or other building or strwes
tnre, neceasary for such milrond ; buk anch m‘?‘[‘::; shall not hold smck
real estate, or nn‘! ri,Eht, tiths, or interest n, rogiired or used
solely or mainly lor Ltho constraction or maintenawce of the track or
tracits of mld ruilroad beyoud the tine of the logal cxistenco of mid
company, vor after the location of said track or fracks has been changed
therefrotn, nor after the said company ehall bave fatled, or cased 1o e
the s, for the maintensuca of such brack, for the space of ﬂv:ﬁun
conssoulively ; bul in each of much easen, the mid real ontate, and il the
right, Milo, snd intereet thorein, shall reveri o the or -ﬁrnu,
wnd his or Lheir astigna, from whom the same was acqiiied Ly mid eom-

pany.” e
a} prooeedings wers provided in ihet Aok, under
might be condem:g;. 1t s simply provided thel s petition should be
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Im the Connly Clerk's offioe setling forth the estals sought Lo be con-
» and il axtent, the names of the parsons intersstad it ths land
nahure of thoir intevests, and the Court Lhersupon should fix &
g of the petition, end the owner shouhd I natified,
Dodiee of the' hearing ahould be given by publicotion. The porties
g the land were permilied Lo nraks sach answor as thoy eould to
potrtion in the mnatter of condemnation. Then Commissioners were
ili:gh fix the value of the lavds sought to be condemued.  See-
“The uhl-gmnunwnm shill procted to view the sevaral troets of
ordered by maid Court, or Judpe, and shall hear the allegations
of said parties, and shali escertnin and assess the compensa-
the land sought tl‘:n be appropria;cd, tabe paidhby Anid compiny b
person or ns, having or holding sny right, title, or inlerest
Yo each of the savoral tracta of land ¥ o0
ow, hexo comea Lhe'provision b which the gentletnan from Holano
ohjecty, and 1 thinkwith groat reason—

“And in ascertaining and sssessing such comipensation, they shall
1ake into consideration and make alowanes for piy benefit, or sdvon-
tage, that in thelr opinion williacerue to sueh person or persone, by
reasan of the conutrugtion of the railroad as proposcd by ssid corupany,”

I pmrMnd.t:‘l‘m, for & new trial, and iror the confirmation ol the

—

rt of the Commissicners being filed for record, os
sbovs provided for, and um the payment, or tender, of the sompen:
mtion and eusts, a presaribed In this Act, the renl catale, or the right,
kitle, or inforest therein deseribed in pnch roport, shall be axd become

of said company for the purposes of its incorporution, uud

zeg
]
£
£

?éi
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The eflcot of that wtatute, Mr. Choirmon, wos sineply this: that any
railmad eompany, siter it had determined upon the line upon whieh jt
;ﬂ?hld ;Ills:.n:rd“enmpliod with the Prloviiions uf the :*.lntn:a in Yeupeot

e I'd e propor papors, inight enter upon and take posssasion
Oflllinmln‘l Iand themw mnd while still I;m'ng in the powsession
of It bave & proceeding to condemn it, and Commissioners appointed
:ponwhou Judgment the Tand should Le paid for, But the Cominia-

onata wera stlowed (o take Into ancornt the benefit the party wus to
derive from i, and if they thought he got o greater benefit tan the
wadne of the land amovnted 1o, the railroad paid him nothing for hia
land, and it was considered an nct of grace that thoy did Lot require
him to pay for ihe sdditionn] benofit obtalned. That law continoed
until tha adeption of Litle seven of the Code of Civil Procedare. Emi-
nent domuin b there defined as follows: X

“ Eminent domain is the right of the Im:sﬂe or Government bo take
privats yraperty &zrlﬁu‘hlie nse, ‘This right may be exercived in the
manner provided in this tltls.” )

We all know thot the right of eminent domain is & right as old as
povérumint, 1 believe it was either Cwesx or Nero In Rome tha
andertaok 1o take the gronnd of 2 privats citizen for his private garden.
‘Phat Lenught sbout ravolution. It is s right that is imporied here from
w ml::ll?"f In Amorl«mtho Lagialutuhr:; |nsta;r3] of ei:::;

L] right e strict] ie purposes, Eruated to 1]
llld‘[mlﬂh orporations the rgl':tutn u:r:rem it as an agoney of the
That right i conforred upon railway corporations in the disere-

tion of iha Legislature, n.ml&l:l}‘ rrav‘ido tho means by which that right
be sxercimed, It provided, in fuct, for Cowmlssicuness, and coin-
the party to resort to s judiciel ing in the Courts of the

The eorporaiion secking the condemnation ef a man's land
commonosd & sul, and it must ali bo tried geeording to the forms of
law and wnder the sfeguards which the law provided, and nfter pro-
viding what shall be dunio, 21 was stated by the gentlowmosn from Sgera-
mnio, thay Imada this dungo in $he reflrand law, Instend of the

ke

!

Court halug allowed to offuct bonefit ngninat the value of the land,

the law declured that in any event the value of the land, as provan,

must be v_'l'hoypnid r what they got. Then the Court was
H L the

aought to be condemuod constitules only a part of &
parcel Jynmpl which will acerus to the portion not sought
ta bo condemned, by russon of [s severance fromn the portion sought
o ba sondemned, zml the consbriction of the improvemoent in the
mansdr propesed by the plaintil.””

In other words, they direet ths Coert to consider what o man sulfers
by reanon of his land belng et op into inconvenisnt shapes; by taking
» fuir open floMd whovo plowing and agricullural work would ba done
and disgonally eniting it by a railway, so thal o man iustend of
having n fair field to plow would have it divided into an irregular and
Imounveniant shape, by the ruilway rusning throwgh his Jand in auch o
gumdhﬁh s Upland from the lowland so thot it copsed to be

uakile for punturs, and diminished its valus, All those things wors
taken into considoration by this section. Theas wera tho two elements
mﬂ. the porporation : first, the value of the land; snd sceond, the
ges the parties sastalned by resson of the wyerasnce. Then Lhe
tluurt waa directed to tnks jato spcount how nineh the property romain-
Inyt was benelitcd by thoe. popgbruction of the improvement, and if the
damagus he shanicd have no dnmages. If
& benofit wae fess ha isfl;dmld have tho -Iim;renzrs, ll);llt in uo ?asu ws
PPOPBItY DWRAT VOO to pay anything for the blessing of a, rail-
mn-l“,’uning thmugﬁlu porty. ‘Then they also required the Conrt
lo find oot how mneh the fences would copte . Fhe company might etect
BbuiM the foncea and eatlle guards sl make proper erassings, and
formu an eloment also in tho judgment. . I the company give u
they nesd not pay the cost of the fences. They pive a bond in
tha valuaticn of the foneas, onttie guerda, ete., aud il they built
noea within three years they nesd not pay the inuncy.

But In oomnaction witl this wes the propesition that *at any fime

shac the saxvies of the sumnons”—and there was the injustice of it

uirad for, and appropriated to, & puldio use.” |

;" the ?Euﬂ way n&ut;nori:e ﬂ:ﬂ: plah;t.iﬁ', if -lrm&% in 0 con-
inia therein; and if not, o take posseasion of, and use the

during the pendency ond uutil the final comctuslon of auell “,"?...":.'&‘.'
inga, and may slay all sctions and pr dings ngainst the plaintiif on
aecount thoreof; buk the plaintiff must give sceurity, w be n|l:proud
sueh Court or Judge, to pay, ax well the compensgtion in thot bebalf,
whan ascertained, a1l damsges which may be susteined by the defend.
ant, it for any cause the property shall not be finally ta for publio
uae‘ll

It fell to my lot to contest the constitulionalily of that provisien in
this State. 1t wes in the case of the Bpring Valley Walerworks va, the
San Mateo Waterworks, Upder that statute the Juilge of ono of ear
Courly made an order. allowing the plaintiff o go Into possession of
property songht to be condewined, upon filing & bond in o very small
amount.  He affirmed the coustitutionality of the act, and I invited
himn 4o the Bupreme Conrl pon o petition fur s writ of review. It isto
be found in the fiftieth volumne of Califirnia Reports, ihe case of the
Ban Muteo Wulerworks va, the Judge of the Twellth District Court. I
read from the ayllnbus: .

* Afer sunmuong had been served on the defendaol, the Court nade
a5 ex parte order, upen the application of the pleintifl, permitting the
plaintifl fo loke possession of aud use the land during the pendency of
the procecdings, upon exeeuting & bond in the sus af ten thonsond
dollars. for the paviment 1o the defendant of the amppensation to be
ascertained, and abw for the payment of domage if the proporty was
not finally token. This wos on application to the Bupreine Couart to .
reviow the order an in oxeess of jurisdlotion.”

Now, by tha Ceurt

* Tive tuking in this caze amounts to & toking of pri r!:q‘ﬂly for
public uso in the sense in which that phrase is wsod in the Constitotjon, -
aud cun only be effected upon the conditivns preseribed in the Constitu-
tion—thut e, apn just “compensation being abmultsucously msde.
Order annulled.’

They followed that up with another case, Banborn vs, Balden, in the
fifty-firat of Califorsia Roporta. "Gentlemen will find 6 on page two
hundred and sixty-six of that vojume. It was & raitroad case, whers
the Banta Crus Railroad Compseny commenesd proccedings in the Twen-
ticth District Court, Conunly of Santa Crus, to condemn oettain lands of
Sanborn and others for ibe use of ite romd. Afer summons had been
served, the Court male an order, under sation one thossmnd two hun-
dred and fifty-four of the Code of Civil Procedure, sathorizing the
eulnrrmy ¢ lake poescasion of and use the Jand ssught to bo caindenzned
unt!l the final esnclhusion of the prmdinp,:‘{m Ei'l'ing bosula te pay
damages. The bands were given and approy: s ik of ansiniames
[asnedd ont of the Court te tha Bhertfl, who, by ¥Ttias thersal, placed tha
Railroad Company in possession of the jand. The swners of Lhe land
theraupon oblained a writ to have the prossedings cerlifiel {o the
Bupraine Courl for review, Now the Court saye: .

“ It is not wecensary, in this case, to decide whether, umior Lhe Conmti-
tution of California, it s ecssential to the wvalidity of & law for the
exereise of emineat domain (when the property is tnken directly by Lhe
State, or by & municipal sorporstion by Stato sutherity) that ik showld
provide for tender of pecuniary compensation 3fore actunl taking.

“ When property is token by pxsta tion, which, although |
for this )mrpose it is regarded s the agout of the Biate, approjrintes ji
as well for (he benefit and profit of the members of the eurporation se
for thor public use, it 1a ab Jesst essextial Shat an adequale fund (s Uwe
ssledy of mn agent of the pellie otlier than the rerporation or its offi-
sera) ba provided, from which the owner of tha property can corlainky
obtain compensation, As remorized by Mr. Jualice Cooley: 'IL isaot
sompetent Lo daprive him {the citizen; of his p ¥, and torn him
over to an action ab lote ageinst & corponation, wh Ty or may pob
prova respanaible, and to n judgmoot of uncertain effteney.’ (Cot. Lim,

562, .

“ {% are satisfled that wise poliey and sound sanstitutionsl principles
roquire us b0 hold thet o bondd, executed by suretica who may bo sup-
posed to be, or who in fact inay be, reaponsible, when the preliminnry
order i made, doen ot conatitule o certain and adeqasts cobyennalbm.

« 1f the corporation has acted on the order of tha Distriet Jwdge, (ha
Emporty of the potitionera hus been actually taken. (Ban Maleo Water

o. ¥. Bharpstoiu, 50 Cal, 284) - :

“Jf it bo competent to the Legislature Lo declars that & mere bomil
shall constitute compensation wpon a taking st the comnencement of
the condemnation proceedings, it might alss doolnke that anek bowle
should constitute compensalion upen the Bnal taking—which woukl
oparnto o plain violation of the provisions of the Constilution resirain-
ing tha exercise of eminent domakn.” . :

hey then put the tions in this fix, Thoy conbid pe losges
marcl upon 0 men'e lond and go to work io conatracy their milway;
brenk wp his farm, mareh down his croys, and make their way throagh
by giving him & bond ; but when Lthey rama Lo the line o]f;:d]-ﬂy'n prop-
orty thero thoy had 1o stop amd weil unti} tha Court determinsl
whnt Lhey shoull pay, unider this provision of the siatute, ot pay =it
before they got through. Thess rscs provoeded in Uhat way, ond it was
fovened tliat notwithetanding o man's neighbors cutae forward amt fes el
in favor of the owner of the Lund, ot tenst pulting what might be ealled
a fair valoution on the lnnd, sud the company was willing tn pay that
prica, after the wse was tried o the fudmnent rendered and the dam-
ages asseased, there were stit] questions upon which s purly might appeal .
and take it to the Supreme Conrt, and erﬂmt & heoded pildic hnprove-
ment from being odvonced as it should ba.  In other wonds a tan eombd
lic like a hog as ngoinst the rights of nll his neighbory, as sguiust the
right of every farmer, of against the right of ovory traveler, and conld
stop them wiil he could take it upto the Bupreme Court and cunbl make
it the means of extorting more money than the Courts or the jury of his
own county in their wildest and most generoms exiravaginee neo
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fit ty give hinte  The Legislatuze was ngain reserted W, nned 11 was pre-
vided tlut; :

# At uny time after trad by jury sand pedenent enterad ujon their
venlict, o pencing an appead fromn e judgieent W the Sopress Uenrt,
whencevnr Live plaibifl s have juid into Court, for the defondant, Lhe
foll st of the fudgient, and sach further sam a8 wny be pegad b
by the Court, of Jurdse ihuerenl il charubers, 09 5 fand o pay any fuither
damiages end costs thal may be recoversd ia enid wction, pe well as sl
dnmages that may e susinired- by the defendant. I for any aiuse, the
property shull ned be finally taleeb e pubbe e, the Bistrict Sourt du
which the urtican was tricsd, or the Juilge therend at eluanlers, inay, upon
nolice of nab Jesa Han ten duys, aiatherize the plaiatiil, if apeady in
Jrrressio, (o contipue therein, ad if a0z, then to fake possession of angd
use Lhe praperty during the pendency of ond wntil the final conelnsmn
of 1he Litigation, sl oy, i necdseary, slay all ackbony and  proceedizigs
ugainst the Jointitf on aveotnt thereuf.  The defendont, whe is cntitled
L tlre Inopey pabd inte Court for Dim upon any jndginent, shall be enti-
Tled todemand and reestve e sse ot sy tiee thereafter, gy obtein-
e my ender of thae Court, or Judge thereaf ot chiesbers,  i0nlinl Lo the
uty of e Court, or Jwlge, upsn application Luing mude by ench
shefictdaad, b order el direet that the woney ¥ puid mo the Court for
him, b edefiveral ta Biee apon his filing o sabisfivtion Tor ibe judgmend,
ur wpen Sling a reecipt therelor, and on nbandenrnent of all defenses to
the atinn, eXee]R 1A b the mnonnd of damages that he mny be oxtitled ko
n dhe event thut & new bl shall be gronied. A payent w the
debrnduit, an aforesnid, shall o hold to i an pbandobment, by such
dbefinudnnt, of o) defensey interposed hy liwy, exceptiog hia elaim for for-|
ter catapensation.  In ascerininihg the amannt e be pabl into Cowrt,
the Court, oF Judge therenl at cheualers, shall toko e (et the same
b guflicient wadd adeguute. Thie payment of e muey indo Canrl, ax
Iwreindelova provided for, shalf nod isbaope the plootl faos Hnlilily
[ the skl fund falb ntaek withont dininwtion; bulesel monny shail
Lo nel romenin; as to abl aeciienis, delidealions, or ther anntiigeneics—
aa bed¥roen $ho partics Lo Wie procecdinga—at the risk of the plainbiff, und
shall 30 remii malil the amount of the comjmnsation or diigis ja
figaliy settlod hy judiciel determination, and ontit tho Caurt nwards the
ety or srcl part thereol ag shatl Le ddedermined upen, to the defund-
ant, atvd until b By matharized e requived by eale of tourt to ik it
1L, fir sny eason, the oney altall Al any e be Josd, or otherwies
ubsracted, o withdrawn throwgh be il of Lhe defendnat, the Court
shinll requiee e pluintil b ko ad keep the s gored at sl bines
antll Hee Jitigatiun s fuatly bronghl to naend, oud wntil paid over or
mnde payable 1o the dofendond by onder of {unrl, s ahove Yrrovided.
The Court, or the Judge thersof b eliunlers, shall arder the money 0
Dus dleprsited iu the Stats treasury, winl it shall e the duty of e Ktato
Treastioer to retoivd ail such woneys, duly receipe for susd ealuly henp
tee e i o epocial futed, be be entered o1 Jias booky an n ormdesmation
fumb For auch prrpesse, mid for such duty he shail be liable th the Blate
upon hisoflicint bundd.  The State Treandeet shall poy ont ench maney, o
dvposited, in maeh manger and ol sticl timea as tha Oourt, or Jindge
thereol ab chatibers, oy, By order or deerce, direel.”

I other wandy, the mieney bas to e pral into Coart. Bhe Gounty

Clork depuiita T with the State Treasurer. Tt does not malka oy difer-

euen if it in losl o7 stolen, the fund bos to be kept pood by the vorpera-

tiew all the while, fully and completely,  Now, 0t seems o me that if
the right of emiaent doiyain is to bo maindained at ali, that ther can

ba nee Eriver ncebe Shan that previded by tbis saiuie, TR, aa pentle

men will eee, in hanuony with the decisions of the Supreme Saurt of
tha #tte.  Tho Conrts huve infringed upon Uho privileges of the sorpe

ralinns so Lint they can no longer Gike & mant proparty withoot payiog
forit. Theycan e lengor take it gt their own valualion, bub Lhey most
taka fram the jury o judgnent, nud if, during an appeai, they want o
taks ik, they st o o the Judge and he shall wame o fuctler sum
which shiall be watlicient, in lys judgrient, to eover atl further costs.
Awd that i oll of tha vight of erunest demain e be maintained,
that thr cilizen oupht o heve,  ‘Che enrly fegidlation was all in faver of}
e ihin.  “The luter legisiation pety, aa it cugitk to act, nod as 1)
bope it will elways net, in favor of tho individual and against the curpo-
rathon.

There are & great many purpsses conlamplated in thizeminent domnin
law, Tha right to eondeinm land e she purposs of providing o deposie
for the materiud frone the nines, for cannes and waterwayw, for a thou-
mml purposcs ny tecsssi Ty 10 agricnlbue and to moikving as they are to
any of tho milpads.  Aud when wo Bave now, st Jast, after se many
years, pashedd this question Yaek upon the corporotions until it pods (hen
m the pesition that they cannot tako any man's projarty antil they
piey for 3ty aand ot is fall value, I do pot se why woe need aiter the Can-
stibation. It suay be raid that the Legiclatare that has encraached wpon |
the privileges of the eorporations may recede frotn that position eud pat,
them hack wiere they were. It mey Le weil, and it seemz to e that
we ouhi ke put in the Constitntion sene clatise that shall epdtomise
sl pive eternal effere, in 1ie whape of an srganic Avolaration, 1o thes: |
prineiples lsid daws in this Hne of desirions, so thatthe Legielature sialt |
het huve the right to vecede from the position into which they have been |
urged b the peaple.  We wand 1o see that the eorporations do nat get o
rendict in their favor and secure the refnactment of Lhe Aot of sightecn

~Liapdred nwd sixry-one. Thigt e oll want Lo look oud for.  That, ) aimn
Bure, 1 ot fo snxions 1o pivent as any gentlenan on this fidor,  Then
lat 2 {nke Jrold of it and make wure of that lxw, :

I do ol like the idea of the gentieman from Solar, becauze you take

the tase of county roards; thil is & metier in which every neighiothood

in thia Biate in interested.  Now, when Fou go to enndemn-a pieco of

M. DUDLEY, of 8alane. Mr. Chairman: The amendment s it now
siands does 14l apply o the county roads, oor awemp land dintricts, nor
atveets in owns, or snything of that kind.

»

P sectng Lo e, i only #o be juslified 1a ctso of actos] neacssity.

Ma BANNES., Jr. Chairman: That is what T an coming to.  That
is wihed 1 ubdersieod.  There cam bo s denbl of thia, Mr. Chairman,
tiad any inag who ewns property shoikd pob, under nur Constitntion of
umler the pringiples of ke fowveinment wnder which wo live, be
deprived of it ferany pricpess of olject, exeept upon Just cooTensation
beimng tde. Wow, the motion of the pentleman fronr Solano s that if
& man hax i Qi eed & ety road s et through i, he shienld not
have ey Bar hiv law], proveled tiae the benefit i equal o the damaga.
L saw that i ail rascs (e nian s entiticd 1w be ;ml'de;lnr his property, no
wmalior whe takes i, wireither i i o coindy or municipnlity scoking to
eotdemit land far wny porpose, ur whather it 8 n raflrost weoking
to rondranm 1 for @ts oo, Phot is the flent prinei]pde that the Constite-
tien 2anad Juok te— paymoent for fhe Jawl; and payment in money, nob
promiset. The principle of amcaning benofits aud damages secons lo o |
saewhat misiiderstond.  The mle of the Conrla in thin Btata and in
ke other Shites ig thab the nspesents af Fand sholl not be reduced Ly
renson of the penedn]l henafi{ thal aeeruce to Uie connlry. A railway
anning thrangh any aparsely Popatlated eountry meet, of eenrse, inepense
the vatwe of {he property.  There v zo question about that ae n gencernl
propositiute, 3t Lhit i pot the henclit that #s mcant. It is where the
benefit I8 peedinr awd enpeciat ko him, and nut one shared by himn in
colntien with afl the res,

Under these decisions, and with these principles in view, there ser- -
tainly rannct be any diflienfty in our arviving ol o proper concloson,
Thess principies have been established and stand upon the tarous of
thuse z‘]m!s #y eomatraed and mainteined nnd directed by the Suprema
Court of the State, and the Constitution cught not to ba amended, oxcept
that the rights of the citizon a8 now guarded, us agninat thin gerat and
gEewing power, okt Le mnintuined, s that nevor iereafter whail the
Stale rébede from thia powition, ur phue e eilizen e kn lowr ot the
pierey of eomditations, fivm whatsver sreo Hroy ey oommn, 1 Ehink
the peopln of the Hiado roquire ik and onght do have (L The tondeney
af 1ho Laues i downrdu popeing rights avd popalar liberty, sl whoraver
ngonrd €an Lo put abued it, thare is whera e gond work hers will bo
patin.

REMARKS OF ML RIEAFTRR. °

Mu SHATTER, Mr Chalpmnn: T woukd nek to have tha simend-
went propoand by the getleman foom Bulane read.

Tur (:iiﬁlitMAN: Tha Sevrelary will rend the amondmest for
infurmntion,

Tur BECHRETARY rond :

“And no right of way wWiall be approprieied Lo the uss of any corpo-
ralien, athier than mueipal, until Tull semspenmtion themfor be Breb
el i rmency, or gecured by B deposit of money e tho owner, irre-
spaclive of nny ledefit fron any iwiprovement propesed Ly such sor-
roritic, wiieh eompensation khall Lo aserieined by o jury in & Courd
of recorrd, iy ahail be preseribed by law, '

Me. BIAFLEL. Mr. Chairminn: | hope that the Sonvention will
rebiis th section preciealy px L eowes frou the Commitice on Judlciary,
autk for tho rensone whick huve besn g0 elearly given by the gentlemnan
froni San Franeisco, 3z Barorse

Theroke wdegied in the frmaticn of our carlier Constilution was 1o
copfine ite pravisions 10 o general declaration of priveiple, leaving
alt thay relafed to their cxecution be the Legisfutare, Fu case of sim-
plitity ef shjeel wnd sxpression, the Constitilicn oflen execnied itsell,
G 31 oliier caser, np acerunt of jenloosy af the Jegislubive depariment, *
claboite provislons wers inserted providing for all the deiails aeccssa
ta Lie astomplishieent of the ponersl prineiple.  Thig Intler enInue, ik

tis am
apet alliek apont and assumption of the purely Jogistative funclion.
The exizling stutnbes geem v be atfampdy to edfectiate e promiee of onr
present Conslituiion, that privaie property zhell pot be laken for pablic
rse “wilbroad Just epmpensation” shell be wuade therefor, It has
niwnya seemcd to e, thal the slatutes of cighleen handred and sixky-
ond, and other ¥ears, winlete, instosd of excéenting this provieen, 1
fennw the books say, tast the dopasit of meney (n Court. or perhape,
in the hawds of saine public oficer, subject bsoTutely to the eall of ¢
owrear of the peoperty taken, is puflcient, sad that by such deposit the
eprrpensaticd jg lasde, Hul Bow the coundy Habitity, or that of some
irdivideal who oz given security, 8 ihe cquivalent of money, it is
impossible to seee §n the one case, 1 njured party gets his eompen-
calien-—morey ; i Lhe statutory ease he bes e vight of petion mereiy.
it donbiless is Lbhe parpose of the Committes of the Judiciary Lo pre-
wenb evell Tegisfation jo future.  As to corporations ether than muanici-
pal. the coinitlee prapeses to provide that the awner of the property
eotfemued stigll e compensated in money before his property 1a teken.
Ax Loy propuase the provisian ctands.

o Privabs raperty whall not be takei far publie wse without just com-
petratian having been first made 1o, or paid into Conrt fory, the nwner”

The phrase “having been®™ mvelves the itea of 3 completed
rransariion, and the word “firsh eeoms to add nodhing be ik 14
however, it dhere; 4 may add semsthing to the precision of tha idea
invelved, and may ax well stand.  The gentleman from San Barnardine
W maven fo insert ¥ cocertzined snd.t § do not see that these words
change iv any way ihe frue construetion af the pravirien into which it
ia proposel o insert them,  They peither add o, nor take from, the
force or offiend of tha worls already scd, What 19 the compensation
spoken ef?  Ttis an ascerfuined sum ngreed upon by the party that
takes, and ihe parly thad paps; as seitled and adjudged by somes com-
petent suthority.  The ehjechion to this pro wrnendment is, 1hat it
covers move space, ottales & quesiton of constraction without sny,
neoessity iherefer, and leaves the {rge interprefation, after it ja ascer-
fained, just what it wae before the interpolation. The chameter apd
intention. of thiz suclion jvurtesn Ju well worthy of further attemtion,
For what is the compensation provided for thermin given?

The old Constibution provideathel ©juet compenastion shall be made
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w_ Wil ‘id{h'i Just corapwnsgtion intended.: That-is, the party
{ wnide whole. This lishility to pay applied to all sorporstions
alikn. mection proposes , not enly yitat iu themssives, but.
ik ‘thelr disoriminations. The right in the owner . of private
Ah ohar peuary of b hielr s incentally domatel by
Y in whie initentully i by
tpiinie .ume. But when ft comnes to the question, shall-the
s resu n&bnm such improvement be considored and dedacted
frown $84 ‘valus of the fapd tnken, snd damage to other rty, thers
ts e jthportant didtinction mude, The municipality, by legisiative
- i, moy be cnablad lo deduct the benefits from the kurh it would
Mﬁhﬂo to pay, while llmchrnilmi:dogr tli'.mp“slt"l cor| hm‘;;n 'Eu
preveanted from sequiring awy such right of offset. The right of the
owner is just the sme in!hoth ensar—io bo made whole, If t%h’e owner
the. tnken hus _t{ejultormam'lchﬁmmhe

pald, without
manicipalivy sholl so pay; if not, the

of
g his mprovements,

Wﬂwuklm”. " .
; inmlly, theve was seriohs question whether railroad eorporations
had the right of eoudentination. This vight waa et last judicially de-
d—with winy wry faoces—apm the scle groond ihat thess cor-
T N -public; $hat is, the use to which they deveted
' waa Jublic, and to the extant of such use they were perforining
a'part of the fu of the State, by maintaining a variety of high-

That the sorporation which
which the Siate owei ils subjocts enn bo rightfutly charged
i¥los which Lhe Btate ioes not nizo ns o itsell, doex npk
! ik or juak.  The diserinination botween different clnsses
of ¥ 38 Mo Hioro unjust than is the provisien jlself, A corpe-
w reins lie sonl alvngbui?he wide of s hill; on the mio side Lhe exeava-
ywes » bly®, or embankoiant; on the other, the ent s loftob the
i the tond. The upper lot, or Deld, rebdered less aceessible, is
. Hundrod dollars; the Jowar portion jn beneditul o thournnd
- The voad Wit puy the kundred dellues, bt is eutitled ‘Lo e
,Jar:1ha augmentation of value which it bus crented, That
sim. iv intonded to lpuni-_h or poualive milrosl corporations,
and. ek ko 80 ia not on ilp}q;\mt from the considerstions which
ey pledadly ) bui tha fhot s made further apprrent by the pro-
ot efure us melative to countics, vitics, il towne. In tho
the soxumitles having churge of those mutiers, it in proposod
£ the. axpeuse of rueds snd streels shall bo eot upon the properly
Tomufilesl, livwaver renute (rom the rood or street to bo opened. In
i “Eultar cuse “ henefits* are sot-offa ogainst “damugos”  Tho ohject
hod 1o jiit sapouastion to the eitizen who is lojured.  The agbural
asuetibend are roquirel to puy money onotigh, und 30 norg, thin
# peih whowe property i takon or domnged isentitlol to hava. Tiie
" incsent, howerer, flve pursons incorporaio, Lheir linhility is eniarged;
Ahe o whon payment is to be suule hos suflered sny
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aid; projer excreise of mentsl wuthority to wronglully tuke s
y and give it to o man wio has no just slaim to it It
the. of mmo, & marvolous differenns whoss ox is goredl,

. amtk, whoes bll it is that Kas offonded.  From thesa considerations, [
*think: that the proposed. section I8 unjig, and onght nol & be npproved.
‘Thera fs puethor- difleulty importdit to. bu eppaidered.  There in, doubt-
Jowy g ltlr'l: mm wir:u“:; [T jndgni_‘lebt_. ﬁﬁd:unn{m “This,
: H _f . ! by puatponing brpartant and, prespng.
- pablis. Spaprov ements, insludlng sireots nq;ﬂ;ﬁj’gﬁiu}(ﬂ ae well an il
Toady.. Now, Is It advimble to sllow sudhnimial o bave the eflect of
ﬂmﬂuﬂ“ ki,mhwmlem . p.:lld p@._lia.lng:; or i it. ;mt. ""“‘“”.&
g k HPon, . ting 1he hasessoid ddrnngos wi e

the Congl, lebving the enrpa&n Maliject o any increuso whi?h nny
'ﬂm a.new Lrialt

" Sunl-lmu it sooma to mo, are iy mbjects of logislntive
aetlon, 2ud 4o the Lagi’lutu.rn they onghtpt?m lt{ﬂ.. tie, howeﬁor, L.
Jass 1o proms this considerntion, ~ Thin seclion presents o featurs quits

i iy, here—a ponernl doslartion of a prinalple—an atienpt at
%{;M uvisions bul half mecomplished, and leaving to tho

the of fimishing up the work, anl of exirieating, i
:‘;ﬁdﬁ which the’cm:d.itubim mtuf.l
] REMARKS OF ME. URRRINGTOX,

.. Mu FAERRINGTON. Mr. Chaivmat: 1 world like, mysel!, to offer
% bdewdioent i it wors possible to be dopo. I am ppposed to the
ofered g.um gontlunan from Buianoe, suil for Liis feesia,

y nly vary thing which wid Bavp LlWayi kbiciphed to

tit'li allowing in the exercise of the émiueit denalin; par-

ish £ take tie property iu the first instanes, and thes compe) the sthér
5 bue for darnaged tial niny aeccys.. Thas onght a0l 16 be 4

and T suboitt, lu o of Lha arsnid Inw p'la,e?muruuu' s

peter, 1 kin appbo Higi bl il dﬂuﬁ‘i Cwill hwve upou, Mie.

W 2 4k I il diideribood Bk Alid. sxeciive

H “elironit, 19 vnsthy.-diBrenl 11 jty clikrncler

i i aqﬁb 1 t; wﬂ:gi 1:\':‘3‘ Cuiirlof llstlae:dinﬂ‘humlei u:al

. of e ot b iTh uty iieresiarily appriise tha Y.

“"“"1?“ #‘mlﬁa“'m‘“&’lﬂuﬁfﬂe ¢ Ly M) g' ipoint

auy ofhtar Lribitkadi 4o deterdilng thub questlon. . @ Dus .-’:mia lﬂr."

o8 was dofinel the other evening by my frisnd Bau Fropeisvo, Mz,
Barlour, hal referousc, sx wod staled, lo twelrs jurors—ic a trinl by
relve good aud luwiul mex. [ know th - lias bosn some of Uhe
lhwthnmgtbemn{r némis rosdored upon the

n u cneo in the Thirtconth N, Y., Wynehamer va. The Pro-

1 hadievs, throm or four Justices gave Lhe cpicion that it bud refer-

le the comsnon Inw jury. Now, Judge Cooley defiues ' due process

itself with the perfermancs |op

i ﬁwﬁg'.i:ﬁllod 10 more oc less, bub boewusa it bs thinight s

856 oo DEBATES AND PROCEEDINGS Fripay,
ﬁmwhhhnﬁrpublbm{l;u% '-li;li of ”iomnn a :nlun—a—;m‘ oﬂhpomn“;Lw 'I. tlu
the Inaruple o q'hf‘ﬂmnipmperty'boldgingh the' ;lhon ael.:gi‘muimi arl"Fw rm?l. an;nmi_l’qllon, and un erluehm:&;:nrdl
lacd ¥ be defuited from the valpeof mich Innd, the badancs | for Lhe protection of individunl righls st lhicde maximi ibe for Lhe

class of cames Ly which, the one in nestion Hﬂoxl,_” " Now, 4o what'rlam
dooa i  when il comes lo the quiéslion of Pro T Ublers you
put it iv your prganjc Jaw, and fu longeags that cannot be miakin, the

not give you a irial to fix your componsulich foi aged after the
taking of the property. I desire to have it fixed 1'Heb kbéutien provie*
fo that w jury trial may be hed, And I desig thatithe jiey abat] duser.
minein the first inslance, the amouni of compensation witich eny parly
sholl -be noid whoss y intaken. There aro wone of ns Lut want
that, T om notdesirous that aoy different ruls from thal which has pres
wailed, with refersnds to rnnicipal kiona, shoull be adopted, but ,
i gan desirous that in every instancs the jury shall deteriina the fom.
D orata anyehing of ek Kied T s consiLatiomel poopttion. 1 3ospose.
aoything of. that kind in n constiloti it foni; < I'pr

m t{in m?en'dmmt. if this ons now pemdin _pmhl.-lubiﬂedai*_‘ s

“Amaud section forricen aa amended by the Cobimitfes o Jonticlury
and Judicial Department, by sddingthercte : “And the sniceint &f cola-
genmﬁon shall be without rebalo for beuefils to meerue, and'stiat be it

etormined by a venlict of a jury, or as the ywrlics'hitertsted shsll
a LR . ARt -

There i3 nothing lumboring sbout that, That cuts to il marrow
bone. It fixes b:rlt_mr r:;ilwml Icom]tnies nn]tl binds MI.E Wﬁg{;’.{lh
uention tried bulfore & jury, Tt makes ane luw govern ol ejied” 1 mn
e {oud to allowing bqnd?iobpgiveu. I did Iﬁiﬁﬂl Thiat Wil i
duly hare befuro this lindy T coulil sit sill nod perniit a pravisisn of 4
charneter lo be votod upon withant entering my yruiet Rpblhet suy
uuch measiare. It has boon angrafied in our Iwws in the vy tad of
the Conatilution, and the Courts have gone so fur evdy) nx tor fusls orilers
direcling tho Shoxifl’ to puk:poartien in pomseardim brf mwere RIS kil
circomstances, O cowme tha Supreme Coort held ?ﬁu {1l Hal
be_done under the Conwilution; but it las pui & 'p‘i'ﬂ.w-ﬂﬁr
private citizens to & great desl of treuble, + Wvis the Ehinin whirh
we seck Lo avoil. {f thero is any hoandship, et Thiss ofli
uuldnrgo the Ill'!'dlkui!; ad foe the ,'1' ' 1
nuy opposed o amondment for the ronsing e ﬂrf«l.
think 1 i e folal smviuicn to fnsort sllowing lriy’t;leh things ae
boxds to ba given an pmp::i taken. x that way. I Ype: Thie ameml-
mant will bo voted down, nuld T shall Tiave an opportunity-to presnt
this snenduent, and that it witl be.sfopiad. T e -

REMARKE OF MR DODLKT.

ot . o N
Mx. DEDLEY, of Solano. Me. Chalrinan: I dhl.lzal .:z:'t. when
{ offared that amendmont, that it was going o oraied m Snich dinn-
slon. It is admitted Minally Ly the' genUoman on sy L& thut U taia
into offest nlmcluts dutnages by supposcil bemefits.  Ninr, m'y anend-
meut covern thal one aingle idew alone nud ue ofher; that i, that shbeo-
luto d-magl: ehall nol bo set off by w hewedlts, - i T
estion of bonds, Neither dues it cnallo nay indivilnal 13 1 Ththe
wiy of any corporativn In apy manner thot dw wok w ¢xit. The
winandient refors simply to.corporations other thun nivm ,‘hiu'l. Ho fur
0 swainp el districts, cogtibios Yowss, or any ather n#kl 1 eorpur
rutlon ia eoncebiod It docs Biot allat: thons Ui lowd, THecht prv
vides thet «f mr-ﬁsﬁtﬂifﬂﬂ.ﬂlﬂ' be.-nmwrriumi f0] the! nse "!ﬁ’g
corporation cthor, thaw: wissici pali watdl fll soeyiclin il iedh e
first wiade in mongy, or accprod by @ depusit of Dingeyi 0 (he awner,
itrespective of miy in

bienefit” friin “any- impryveihel el by anchy
carfuration, which - &rﬁnﬁhsﬁih:ﬁ"sh&ﬂ’fm i‘#&;‘lﬁiﬁgnl w n jory In o
Court of record, o2 whall be preseribed by low Thal i this otie klea
in the ateepdment—simply to prevent the offictting of ulédaie dan-
3 pgninst agppimed Denefits, It dogs ned el weda of puliie
reads,  And there o this difforonce between a enileoo] and's publia
rosd. A pubiic road iv generally run ot right:in‘iglw.mu! thuen it el
up farms inta inconvenlent shay p:_t_,’wl_njra'milnﬂnta are Usw very revorss
of that rale, Thut alone Hiighl v oo reanon for smbkivg » Hile

ntl lead astroy gemtlemety of Lo {mverifion npen this sulgect, ‘Fhey
hava Aried toinako it lp[:ia:t’tlmi'lf in alt right naw, 16 ix weAed 1ind
after g good dead of tronble we lin¥h Judge-minde low to rivist 1 fass:
We havo gol the decixious of tllg Ruprene (et Sow we s vl
{:g 3m (‘bmlil.utitlm, allgf? unider tiit Umialit:qun i ,Ir't-. Wit ; e
ijative ennctments. For the pufpost of iwit (sabling ndy Jn
Ly l'f.:g ﬁt

to ynitke law, I propes that th thiodi Klid) hinke bhis haiiae

withs shall maks it a law onfs iteif, '
EENARKE 07 M MILLA.

. Mw. MILLB, Mr. Chalrinsxii 1 have lislened with & great dleat of

inturest 1o this Qi i, anel i¥ huod misinily boen on the guestion of

8, [ What is eofteumttiod. Now, (hi Jaw reapeeling the taking of privale
: mrt{wﬂdg thist Jfire priperts sin bo taken, §t st apipear, -
siek, ik h fas o whick it Js 10t il bt ¢ i aithorimal 1

law ; seouiisd, that the tading o nipcomitey | (hind, 3 nlroaily dyeupjiFhali
1o siing pnbi_ dnc, ihint tlrlre'gil_i_lgl_!{m 11:1 whieh il i lir f.u ’i?‘l"!"." [y
mitire fesesoary jikhlle s ™ Uniled that gn]-m‘ithm’g #F, Hin Aimalh-h i
to the goctsdly of dts Lelng vkl for 1Bt portliglar ey da made o
question of layy nlone, did is nevbr sulbmiTied to o jury, ’ﬁlﬂ rght 1o
subimit thok givestiois to the Jliry indeaied by the Courti. Whithvr it be
necomaty lo tnie’ ploperty oF Dot, Tk sesmia ' mve, mightl 1o by the Aot
fhestion and the niv-quedtion for the jury (o detennine.  Ab attespt
inuy be made to locale & public highway woross an evchand o through s
man's gendes, or throngh his dour-yand,  Xow, shondl (st et net
he subniitted to the jury? It acems o 1ne, wir, that B shnld. Lawin
favor of the amesdment. Tho yule lins been weld setthal that general

benefits are uot to be counted, but it ol infrequently happens thut the

present provisiou you have in your Constitatlpn, séocring jury thal, will -
foi damingdd a

difforenco, Gentlemen have soaghl duzing this discuesdon be mgstify

SN
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diange o the Pand thanp ie b
Jrapmeriy Liedl dAvi in Rierzes 30 eeind Do e LAsd Lhds Sricnesidineng
lacws it Ieyoml question.  1low can i be said that bhere are ey olher
L'm'iila thun the benefit te e wWhole conmnity? What partirelir
Ienefit is it e a i fo have o sailread o dircatly throsich Lis place ?
It seemis 0 mae bhak this minendsient witl pobttimd grestion si rest and
aetthe it

-
REYLIES OF NZ. CROSA.

M CRIES, Mr Chairzean: This right of etiinent domasin ia per-
hape the fhigghoest pight exercized by sovernient; a right under which
oo judividid really gets the henelit of taking wway the praporey of
amather without the consent of (he ewner.  Xow, §F that i the highest
prerugative of (his goveresiend, it otghl o be guatded, and prety well
paarded oo i framing o Constitulion, we should imt intn b 8ueh pres
visions as we think witl pretect privide rights, pud tie propositien of
the grothenan here that it is nel e proper plece to guend Ghese righre
in Cimstitetions, i3 dispaied by the fact that o lurge number of Constitu-
tiunx have inergpeoreted sidnilir provisione.  One of thein hagainmst the
wanda in which M. Dodley hias proposot it. The Constitution of the
State of Towa has a providon which B will read:

w Privare property shatl nad be taken For nblic nse without jast eome
prasalion tirst being made, or seoired, 1o bo paid to the ewmer thereal,
o e as the danages slhall bo naswesand by o jury, who shall nol ke
inter ponisiderating And wivindages that may result te the said owaer on
arvemind of B it provemens for which i€ i tokea,'”

Xow, the progasition olearky stated, as [ aoderstand it, {s this: The
prequisition tiest. prafusssd tothe cormitics asumnts 1o 1his, that if tie
rilrud cotupuny theany to luke hall of ny baad, and Guees 3o such o
way that uel 1aerely the Il is tiken bai ackjoining lnuds are injunad,
thet Ut ypuestion wit] take the sbape snted by Mr. Barnes, 1 the rail-
rand s beoweels ny bt aed iy baum they pay for the atmouge
taken,  Tley dnay alse b assessed for tee demsage which it s by e to
havve w railnnd Between Uie hotse nnd barn, but they may offset apninat
that he fiect thut I thay derive some advantage by having (e cpilropd
wn lewntedd,  Now the oljeetion to leaving the definition in the shopo that
the benetits mey o offset agoinst tho domoges, js iltustrated by 6 ense
like this, which rame within my personnd knowledge. The railnad
whirh runs Erom tha Uity of Chicago to the Cit‘v of Joliet, inn conderin.
dnge w right gFacay, Lnd to take frona durge bullding the ground upon
whiclun wing of the bailiing <ok, Now tho eotrintanity were groatly
integested in having that raiiroad constmeted.  Theirminds were inifnted
with ddeas of the greal sdvintages to be derived. 8o they took the
gronted bipon, which Lhe wisgof the livnse stosd and the ruileond taek run
within t}I;iny Feet of the aide of the batlding. When bhe jury e to
arnert the dutbages t@-videnoe introdueod ns 1o Gre benefit which weneld
remilt waus to this etfeet: thal thiv building was o large huilding ; (kal it
eantiel ba torterd inte s boanking-iotee ov & place for the traveling pubiic
Lo oab iup; presipde wanld puat-up at the honse on sceount of its proxirity
To the vuilroad ; and that e wlvantages to oecrne in® that way wonld
nuere. than aflser dhie dvereasud hugrer of fire nud tee inconvenienee of
wlarins at wnreasoanBle hiowrs, il sther preepective dupeges.  And the
jury brought hi ne damages ou scoount of the proximity of the reifrond
track to ihgyhmildling.  But when Lite men erime to bry it on and nuke &
hoanding-tonse out of it, be fonmd tho stution Joeated ot another place,
and Lhe resudt was that the man's property wot rained.  The danger in
thiv el of' eitwes in thisewstik 1 reler o Geneead JEowsrd for the cxpe-
riencox of sutithern Californin during the late ennstraction of rail reads in
that sountry—ihat when men hear of & milroad eoming they almost
think that ) is heaven gotne down to earth. Loand worth five dollars
an aen iatgoing o be worth fillosn or torenty dollues en acre.  Bome-
timea that happens andd poanetines it don't.  But bie ovdinary jury, ns
to the question of encfits, do becone inflamed uniil they give wnrew-
mnalle benefitx, and it will bo the ebwervotion awl expericnce, [
think, of mes who have seen the lhing. 1 bave seen raiimads eon-

srneted inocertain town where s man eould hardly got the governtnent.

prive for hid laud, on aeconnt of the influmed sentitnent of the public as
to benefite,  But what is the fued? The Jand adjacent that is not taken
iz benefiled even suore. The men whose lnuds are iminadiately adja-
vent dn not get the benefit. Who does not kuow fhat the lots obe or
two or Lhree Mackos off ure oven mors bonefited? Then the resull of
the rude atounts fo this: thot the snan over whose ground the raiieoad
in ennatrncted rocelves really no benefit fromy the construction of the
roaul, boenaso they tako from D the menstire of damages, or ke it in
rueh u way thnt fie reccives wo benefit.  But other men, through whese
Iawd the ruilrond does not run, get the benefit of the ruilroad snd staud
ne part of the dasnge, .

Now, a3 to bhia legislative provison, it seebts S0 ma thot in the mein i
ina very gopil oue.  Hut we have not merely to inguire se to the quality
of the peeacid legislative enaetment.  We have fo inguire as to the cer-
iainty of ité being & permsancut provision. If this enacioient of the
Legisiaturs is it thsl shape that ne railread influcece can sbake it; If it
fa 71 Lhat shape 1ot twemty-five years frotn mow i wibtl gtand jusl s it
dlocs Lo-day, it wighl answer the purpoee very well, But wio is not
fumiliar with the fact that not puly in bhis Stake, but in every Stsle in
the Union, e railtosd power hax'beeh stroilg encupgh, whensver it took
the matier thorouglily®in land, to control iogislation, and o get sueh
Yegislotion ns it seamnd lo want,  Kowysir, we have o duly to perform
here in making such o peraanent provision in Lo this mutter as
Secns to s necussary and right.  TThe guestion ia svked, whit difforence
ju there between the method o pasessing damages for laying out o pub-
Bie rowd aud for Inying oui & railrosdt” My idea oiy the maticr is
this: when yon Lave laidwout a public rond svery man has n right to
the benefila of Lhat road without coak "br expense, and it is maintained
by the publictaxes. Bui when we come to telk abbul s railread, rail-
Twds ar¢ Rot buils for the public good. They are butit for private gain,

ik e 3 wery sma?l while the damagee ta other !

at desires (o have the benelit of the railrond he can bave
Wby payiiig jnst sehae the wailpead eonapny asks him for enjoying the
priviiege.  This i ane differewee, or one retson why the rale for Jayivg
ait a pullie rd and i demages in soch ooere da not & pood rule for
dienages in 1he case of Lhewe quasi public eorporations who may take
private properly for their jublic wse, As was sugwestod hers, thess
prospeclave dimages e bo trken inkbe consid eration ns well as the prea-
peetive denedity, and T will give you o brte example of it ffom the
words of ano of the genticrmen whe spoke on the other side, L wos
said thal wnster these provistons o fari tight be taken 4o bo used an &
prlace to deposit tailings,  Buppwsz thot ean be done under the prinei-
pHes whick they want feft in the Constitution, whenever parties Jrophse
{o tike o farm a3 o place 1o deposit lailings apon, the man who propescs to
tuko it s field te dump hes latlings on has the right to say to the
s whese Saud iy Wiken, *“Sir, faittugs will improve yonr land.  Trge,
I tadte yourdand te dejosit tailings on, but in five years the taiiings will
make better soit than youw bave to-doy.” Fhen the jory faka ikile
considerating the fact that at sene Mlure time the soil will be befier
thns ik is now.  That i an ilustretion of the result of what the gdn-
tlemen want Lo engralt upon this system, Bal if, ga thay sy, 1o put
this provision in here will kave no ctfect, I ask why it is that mnce this
quesdion haw been ufr cortain gentlemcn, whose motives apd intentidne
are uot known, are sianding about the doors of our Conveation, ahd
sexudinng b for genilemen tn conee ot annd falk with them an shis v
provision? I sk, if this has nothing w do with Lhesa matiers, why'is
ta {hat genllonen whe have been gaandinns of these righta for sohie
years bnek nre excited, awtl niake sinch eloquent speeches on these nigt-
lers? 1 wish that some uliler man than [ enuhl deal with this goestion,
some man who conld rivet the attention of this body to the xeal
auestion at iksun for o menent, wonld stand ap here and advoente this
matter, [t the principies wo milvoento are rieht and we must atndnd
for Uzem. Thot is what we nre here for, and 3 we cannot tajk--weli,
wo kiow low Lo vots vight en sich propositions.  [Applause.j :

Mi BARTOX. Mr, Chairmen: I e not jolend o foaka s
wpon uaisr}mqmiliou at all; Luk, Mr. Chairman, I desive io sy s faw
wonts, IF the members of this Convention desire todo the peopls'nf
this Slare & good--if they desire to ratider the pesple of this Biale »
safegunrd—they will not listen to Ehe wophistries of the gentlemen
apposed to this amcndment, bub they will fmh this safeguard in the
Constitutinn in behalf of the penple. T shall s thiz amandmest,
and dhese are the rensons why [ shall anpport i : use I believe that
it is Lhe only safeguard that can be pleced in this conzection, .

Twr CIHHATRMAN. The question jaan the adoption of the smend-
inent oflered by the gentleman from Bolano, Mr. Dudicy. B

"Fhe omendment was adopted, i

Tax CHAIRMAN. Tho guestion recurs on the finendment offered
by the Comunittes tn Judiciary ns amended, .

Mna. HETCUHCOGCK, Mr. Chairman;: I bave an amendment to offdiy.

Tiw BECRETARY rend : 5

“ I'rivate property shall not he taken for private use, with or withot
enmpiensation, uiless by the conscit of the awner, exoopt for right af
way for deainage dikcles acroay the lunds of otkers for agrienltursl,
mining, aml sanitary purposcs, in auch manner s may be prescrided by
law.” N

Ma HITCHCOCEK. Mr. Choirmax: My reasen for offering the
atmondroent it cover an ifrest in the conty in which I live, and I
think the sane indercal oxigls in o large portion of 1he Staie. itisle
seeure (e right of dreinsge. During the Winter oar land fa subjest 4
overifow, Rud wow we have nomemai which we ean get drajinage. Oug
individnual can bleck up o counbry of tén or fiftsen thousand acres uf
nnd, and you cunnod bity a right of way from him, Thers was & biil
to cover our cuse, but it was inoperative boenuse it was considered nneon«
stitutionnl. We think thers shoald be some way provided in thia Con-
stibation by which we could hnve the pywer, by paying lor the right, 1o
reclalin our fands. That iaall. ;

Mg TERRY. Mr. Chairman: I offer an amendment to that, to fol
leow aftar the inst word of that. :

Tne SECRETARY read:

H Pravided that any resident of this Btate whe is, or who bas Bled his
dectaration of intextions (0 beeome, s oitizen of Ute United States, and
who is not the owner of one hundred and sixty scres of land, nny enigr
wpuliy take, and hold, for the purpese of cultivation or residence, any
unocoupied o uncultivated labd inthis State, net exceeding one huy-
dred and sixty acres, npon his paying the owner therool, ar depositing
to his eredit tn 6 solvent bandk, the walue of auch land, as Lhe same is
entered npan the asscssinent roll for State and couniy taxer made lajl
belore such enlry, with twenty per eent. in addition 1o such ssscosment
wilte, and from the time of sueh payment or de&oail Lho party 85 enter-y
ing sholl be the owner of, and Lo cntitlod to tho exciuxive possession
and yse of sach land.” -

Me. TINKIN. Mr. Chairmoen: § rise to & poing of order, Il ia thot
the macidmetd i3 not permane to the sshjent before Lhe houss, :

Tur CHAIRMAN, This cniendment was only rend for inforniatiag.
[t wasoffered as nn amend ment to the amendment offered by tho gentle.
man from San Jonquie, Mr. Hitecheock. The Chuic is of the opiniokr
that both nre in viclation of Rule Twenty-sight, which rays: * Nesub-
jeet different from that uader considerstion shall s admitied under color
of amendinent.” . .

Mz WATERS. Mr. Chairman: I move to wmoend section fourteen so
that it wil read: “"Private property shall not bo taken for publie use
wilhout jeet compengation having first been muds to, or ascertained snd
paid into the Court for the nwnera”

1 will state briefly Lhe olject of my offering this amendnsent, Thb

aanel if niy

reason is this: the amondment proposed by the Committes on Jluim
Is good, with the ona exception that it allows the property to ba .
when the complaint is fitel Slod in the auit, by making o deposit in -
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Court. XNow, it seenns fu e chal 18 i Lhe olbject of is Conveniion,

bast that bs the way it reads, and it has been adepted.  In otherwords, it
says she taking shall be when the money is paid inte Court 0s eccurity.
Now, as I understand it, the Convention dooe not wish the deposit put
there me aseurity. It zeeis o me that this Conventivs adupsed that
ameadment without considerstion, or without undersiimding . That
is its effoct, unless 1 hute mistaken its rending. Now, the rcrzon why [
snpport this smendment in preference to that part of the oid Constity-
tian &pou the same aubject is Lhis: this clauee, 28 Judge Cooley says,
is liskle to eonmtructionz, one way or the othier, and whils we are sitting
hero we shoutd do away with the chance of misconstruction. | ihink
we should make the terma so plein that the Sapreme Court, or the
Bupreine Court lawyers, moy not be abls to get sreond i It seys thal
the dumsges shall first be mscertaivod and paid iuto Oourd, whero ihey
4an get them, nitar Leing ascertained Ly the jury ; that he ean receive
his pay, if he desires lo receive his pay, or he ean et it remain there
until Lhe final termination of the cage. 1 think that that is il wa contd
ask, and it seeins to me that the Convention should adurd it.  Tut the
amendment you have already ndopled, aithough it ailows then to take
the property of that man, he may not have the vight te go there pd
draw down the ntoney. I ihink thok i3 a mistahe you Erve made,

Me. BARKES. Alr. Chairman: During the remarks of the gentle-
man from Nevada, Mr. Cruss, T had ocvosion Lo speak to o member in
avnther part of the room, and [ went there and difl not hear his speech,
at Jeast pot abl of it.  But follewing Uiat tho prmendnwat was adupled.
I think that there should be some little eare about the sdoption, and’
certainly about the pliaseolopy of an ertivle thab is 1o staud for so
Jong a Limne. :

firies of #louder.)

A very distinguished gentiernon was onos meking a apeech aud seme-
bot{ekepl halleing “louder, Joader,” and he said he doubted nod that
at ust duy, when the heavens should be mlled away as s seroll, and
the elements wers melted away with Fervent heat, and men shondd be
snmmonad to the judgment, there would be some follow fram that part
of the hatl halloing ©Jowder, louder.” 1 think if tho gentlemon wish
tor listem they cuu hear.  But with reference to this amendment, 1 wial
it o bo omlerstood thnt T desired, sl 1 eo steied, to gee U resulls of
the statules and the decizions of the Supreme Guurt erystoilized indo thie
Constitistion, so that they will stuy there. Thaw was my idea, und I
U L ihat tho debate would continna long énough Lo enabile ne to
eflocy that oljeet. I would sugpest now thav this sceiion be refermei
back to tho commilles for Lo-iight, to prescnt ta-murtow s properly

rastel maendment to the section, if the sowmiltee 2o desire, which
shall fix it so o3 to eonforn (o the statubes sz now determined by the
Courta of the State,

Mz, DUDLEY, of Bolano. Mr. Chairman : That nmendiaent thot 1
offered i couvched in tho identicol Jaopusge comtnined in the Counstila-
tion of Alpkbama. i did not wust ney own ability to expross ideas in
Janguage to snil the gentlemen herse.

Mr. BARNES. Me. Chuirman: I did nol mean to reflect ox bis lan-

ge of upon the law of it as it standy, only lo put it wgether properly.
wis nob eviticising ony partiendar thing.

M PUDLEY, of Soluno. Mr Chairman: I do not know what
ohijection thers is W it Tha Aret part of the seclion stonds exactly ns
reported by the Commiltes on Judiciucy.  Uhe latier pard of the seclion
yeada: “ The right of way shall be approfated 1o the wse of any cor-
poration, wther then nwunicipad, urtil fuil etinpensation iherfur be
fink made in money, or seeured by o deposit of money to the owner,
irrespective of any bLenefit from apy improvement propused Ly such
corpumtion ; which compeneution shall be ascertained by a jury ina
Contrt of reword, as shull Lo preseribod by law.”  Now T have nu prila
at 011 with regant to the manner in which the ideas shukl bo expressed.
I only ask thuk Uda Cemventica shiall stand by tho devision 3t hus nade,
I Lave na objection te ils being couched in othor hnpusge. Bat ]
Yelicve, thal considering the et thot it 35 expressed in Laglish, that one
part is written by the Coupnities on Judicinry, and that she hatanes is
exXprosse in the langoage that has been sdopted in the Congtitution of
tho State of Alaloana, you suight as wetl stud by it

Tug CHAIRMAN, “The question is on the adoplion of the muend-
ment oflered by the pautbeminy from San Beenerding, Mr. Woiers,

Mz DUDLEY. Mr. Chuirnwn: I woold like to usk whether, if thie
amendieut i adopted, my wmncudment will stand ey o purt of ihe

Bettivn.

Tux CHAIRMAN. No, sir; it will not.  If thie I8 adopied it will
strike ol the amended section. ’

My, ESTEE. [ risc bo 2 point of order: that there con be no amend-
ment nrade to b thal striked that amendment out.  If I understand tiat
the amendment proposed Ly the gentleman frowm San Burnonline will
entirely wipe of the anvenchinent Lhet was presented Dy the gentlenan
from Bolana, T held that it ia cut of grder, .

Me. WATERS. I that js the ease, [n yisw of tho fact that I do not
think the Conventioy, drsires iy put in ‘o clanss thatilis s a mece seourily
1o Le placed in Courtyaud 6 that pecins to ba the evident coustruction,
1 snnwe that the vote by which thet smendment was adopted Lo recon-
wislered, _

Mu, HERRINGTON. 1 secand tho motion. o

Ma BOLFE. Mr. Chairman: I think the samo ofjeet ean be aceom-

Tinhiedd in o different way, if the pentletan wiil ehange his amendnent
{:y sinply moving to inscrt Uhe twg. wonds “ ageerteined and ™ betwoen
the wondi* or* and * pajd.™

Mr. WATERS, I woull sate to (he genlicmon that ouly having heard
it recul, and aot having it Lefore me, ?cammt put in the amecndment

Alsere.
Me ITAGER. Mr. Chaieman: I would like to hear the proposition
rend in & way that we con hear ik I ain unable to tell what it is. I
that the amendment aa reportad by the Committes on Judiciery

woull etand as reported, and that the amendmeént of the gentleman from
Solano wonld coms in after {6 If 1 understond it property, the section
repuried by the Commities on Judicinry still shands and is not stricken
sut. Now, then, if Lean Lear it read, aind if we can all hear iv yead, wip
witl andorstand it :
Tax SECRETARY read: *
« Anend seetion fourteen, by adding the following, nomely : Ko right
of wuy shall be approprizsed to (he pse of auy corporaticin other than
municipak, wntil fan comppensation therefer e firik made in money, or
eecured by o deposit of money, to the owner, irrcepettive of any Lenefd
from oy baprovement proposed by such eorporaion, which compenm:
tion sholl be ascertained by o jury in o Court of recond, as shall ba pre-
serived by, law.” ;
Me, HAGER. Mr. Ciuntrman: | ask that the proposition be read as
amended.  The Seerelary reads the amendment. 1 want the propasf-
tion react gs amended. "
Tux SECRETARY read: :
Sxe. 14. Privata property shall not be iaken for public nsa without
just eampensation having heen first made to or paid intg Court for the
awner.  Wo right of way shall be uppropriated 1o the use of any e
ratich other then wonieipat, until Eﬂl compensation therefor be first
nade in oy, or seeuced by nodeposit of money to the owoer, imme-
spective of any benefit from any huprovement proposed hy such corph- .
ration, whith eompanaation shall ¢ ascertained by a jury in o Cowrt pf
recoed, 1d slisll be preseribed by low. 2
M HAGER. Tt reads as I suppose it was jntendel to be.  That b

| the firat preposition a3 reperted by the Committee on Judieiary stawda

as it wns reperted by themy:  # Private property shall not be taken far
ublie uso withoub jusl compensation koving been first made to or paid
into Court for the owner” o Uit it is provided thak privata properiy
shadl not in any caso be token withont compensation being mmda 1o or
paisd inte Court for the owner, Tliat stands ag it is. Theo comes U
snceeeding wpendment abowt the right of wey. Now, there may bt a
fistle condlict Lotwoen tho two propusitions.  The anc reluting o the
t3ght of way scams to adopt & migmr diffisrent rule in onler to nsecrtain
the dmwapes from what cha first propesition devt in vegurd o private
proprerty.  “Lhat is, thot ooe st i’m paid to the awner, o into Court fir
tier owner, g that tho other sectng Lo wypwint at the idea thul it way bo
in same way seeured. T wwubd apen the door for o besd, ve sotething
of that kimd. I thiok st shoukl read right; that canpensation beimg
paidk Lo Lhe cwaer, of being placed in Court for kim, o coukd b atiy 10
obtain it; and eo that Uiese whe wizh to mako improvements shall pay
it aller tho jary has wade ke gward of the proper cotipensation. 1L
sught to ba secoved beyond o peracdventors that e should have a riglil
to gol the moncy out whenever they are pad ia posgession. .
Mu. EDGERTON. Mr. Chaifman: i have ML one word to Ry,
Phe amtbor of thin smeminent, in his zenl to wrestie with A question
that huts excreised the fredl jurists in this country, who have senght ta
pluoe this right of emigent domnin on a fosting that would be joat to the
people and to thest who want to eondemn, has rau off to & forvign Colg-
stitaetion and abstracted o provizien which restores e whole quwstion o
the pliee whers it wag before thiz bt legistulion was Jeal,  The gentle-
tugsi from San DBernardine, Me. Waters, is eutimly right wien Do ssvs
that it rolss the ewners of private 51mperty of the brae-fib of cvery benefi-
cent provision se contained in the lnws s they sland.  Any mileodd
corporation, upder this anendment, can walk into any iman’s um akd
file & bond and take his proporty and po shead with b A deposib of
BLLUNCY O Sea iy ——— i
Mn DUDRLEY, of Solono. Secuted by & deposit of monay. .
Rz, HSTEE. Mo Choirman: { eertajoly think that this fhing s
jittho mixed, und F think shut in ovler o dleorty express the views of
thifs Conveltion, nd indicatect by the adoption of the pmendment ofensd
By tha geniienmn froan Salane, thab th woukl e wise o re-refor it tno ts
pomitities o forrribeie ibse that it will expross Uie bibes devirsd,  Cirps
tninty, T hopo it will not bondopted fu i present shope, e Uit respeet
¥ sgree with the geollewan from Saa Dernnndine, Mre. Waters, and :lo
eonto extent with the gontlenan from Sacramente. [ omove that Ve
couphittee rise aud reeanunead that 1his seetion be re-reforsed to the
Committee on Judiciary, witl iustractions to formulate it fo 03 o con-
tain Lho idegy expressed jn the smendment. B
Nu ERGERTON. Mr Choirmian: 1 hove one word tosay in regand
o the refereter, I wish lo advize the Convoentivn of this fact, thet
this subjeel was most maturely considered in the commitioe. ] do not
sox uny use in sending it baek o (e comanittee, beeaase it wisuld
nudonbiadiy coma baek lrom thein with (he sama reeonmendation that
they have meido. L)
Mr, ESTEE., It i come: but wedo not wanb that seclion as il now
ia W go indo the Couatitulion. . :
Trx CHAIRMAN, Tho question is not debatuble,
Ma. HARTON. Tidesire to pmke an ameadment,
Tup CITAIRMAN. The questivn is not debutable,
Me. BARTON. I wish to amerd the gentleinants motion, thoal it be
referred aek o the Commitlea on Premnble and Jiilt of Righis, g
Tur CHATRMAN. Tho gentieman from Mun Francises, Me Estes,
maoves that the commmitber rise ael repert thid soclion to Lhe Conroutich,
and request thiad il e referred to the Comitiee un Jwliciory. s
Tha nielion wns lest. :
Fux CIEATRATAN, Tho Chair will state the yreciac ooudition nf (he
question : Burdivn fourteen, as reperted by the Comatities on Sudiciary
and Judicial Deparusient, is reportad us an atacndnient. . It has not been
adepied by the ommittee. It otamls a5 an amendment offiral.  The
pentlemu fron Solvne moved an amembneyt to thit amendment, upd
it was wlopted. The gentlemon from Sun Berpankino, My Waus, |
soves Lo steilie oat and dnsert ooeubstitute whicly e hunﬂ'\-ml.lnd

which is as follows: * Private property sbatl not bo laken for public ise
|
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without just compensation having beow first renade ta or gecertained aud
puid intn Court for the owner*

Mz McCALLUM. I understnnd Ehat the question is on the mation
{o reconsider.

Me. WATERS. | withdrow that molion to reconsider.

Me. BARBOUR. I wonid Yo to know how oo o guestion of erder
that aencadment was withdrawn ?

Tig CHAIRMAK., The amemdmont is not withdrawn,. The quos-
tion is on the wloption of ihe nmendment offered by the geollemsan [rom
San Bernnrdine, Mr. Waters, to strlle out the whole of this section as
apended, and ingort this substitots, which I have just read. :

The amendment was lost, ;

T CIEAIRMAN. The guestion now reears on the adoption of the
anenikment offered by tho Committee an Judiciary, ns amendod.

Mn. LAINE. [ move to reconsider the voto by which tie irab nmend-
moatt was adopted, b scems Lo me thai the word “sceuarnd ™ hns erepl
in thoro. It will drive us back to tho-place we have Loen foboring out
of for Lha last ten years,

Mp, HOWARD. My Chairman: Ile is entirely mistrken. The lan-
gungo cmployed in the mmendment of the pentiemnn from Soluno fs:
# Until full cortponsztion therefor be first mane in money, or scewred by
n cdepoit of money.” It is secured by the money paid into Court. All
that any of tha provisions which have been adopted or praposed will
effect is simply thai. The money s paid inte Court, and the maney
yenwmins in Court for sccurity. Thers (8 no sambignity sbout jit.  There
fs mo troubie abont it,

Mr WILITE. I think thal wond ““sccured ” is most objociionable,
nad I trust the Convention wiil reconsider it

Me DUDLEY, of Sctruo. I ask leave to nmend it by striking oot

" the words, # securerd by s depesit of money,” and ineerting the words,

“ or deposited 1o Court.”  Then it will conform o the scction o8 raparted
by the Commiltes on Judiciary ; that is, in thab respeet it will ba just
liks their report,

Tire SECRETARY read:-

“Until full cowpensation therelor be Grat mads in money, or depoaited
in Court fur the ownar,"

Tux CHAIRMAN, It will require ansnimons consent of the com-

mitice.
Mr. WATERS. I mova lo amend thot so that it wil] read: * Until
full eompensation therefor be fird made in moncy, or ascertained and
id inte Canrt for the owper” .
Mgz. DUDLEY, of 8olena. I am willing to accept that smondment
it the sommities is willing,
Tux: CHAIRMAN. Itcannot bo done except by general conseni.
No objection was made.
Ma. BHAFTER.  Mr. Chairman : 1 enll abtenkion o the fact that this
provision of the Alabame Constitution has beon repealed for saveral

. ¥ear,
Tue CILAIRMAN. The gquestion recurs on the adoplion of the

nnepdinent offerad by the Committes on Judisiary as amended. The
Secrcinry will read the saclion a8 it now stands anended.

Tue SECRETARY read:

Sre. 14, Private property shell not bo taken for public uss withoilt
Jjust compenmation having been first maie to or prid inte Court for the
wwuer, and no right of way shall be rt}';pruprinl.ed to tha use of any
eorporation ather than munieipal uniil full compensation therclor be
firel mecte in monoy, or pscertained and prid inte Court for the swner,
irrespective of any benefit from any improverent proposed by wach
onrporation ; which oomﬂccnsabiun shall ba ascortained by & furyin &
Conrt of reeord, ms shinll be proseribed by law.

The smendinent was adopted.

My MeGALLUM. [ wove that the committes rise and report this
articls to she Convenlion as amended.
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POSSESSTCN PRIOR TO FINAL JUDGMENT

I CALIFORNIA CONDEMNATIOIT PROCEDUREH

THTRODUCTION

Across the United States there is a groundswell of interest in the
law of eminent domain. In approximately half of the states, legislative
committees, special commisgions or other adviscory bodies are engaged in,
or recently have completed, studies of the subject.l With respect to
Federal or Federally assisted acgquisitions, ccamittees of the Congress have
completed and submitted thorough studies with far-reaching proposals.2

The prime concern and question in these investigations is whether the
philosophy, standeards, and details of comstitutionally assured "just
compensation” are being appropriately applied in an e¢ra of the freeway and
the lgunching pad. Somewhat more broadly, detailed inquiry is being made
into the current balance of the historic equation sought between the property-
owning citizen, on the one hand, and the tax or rate-paying citizen, on the
other. Uniformly, however, it is being discovered that the fundamental
question of fairness and compensation is interlocked with the tatal
procedure provided for exercise of the power of eminent domain. The resulting

objective of those thoughtfully concerned has been statutory revision

sufficiently comprehensive "to codify, amend, revise and consolidate the

¥ This article was prepared by Clarence B. Taylor, who serves as Special
Condernation Counsel on the staff of the California Law Revision Commission,.
It was prepared to provide the cocmmission with background infommation in
its study of this subject. Ilowever, the opinions, conclusiong, and
recommendations contained are entirely those of the authors snd do not
necegsarily represent or reflect the opinions, conclusions, or recormenda-
tions of the California Law Revision Commission., Portions of this article
are similar to5 a study published by the commission in 1961. That study, i
the recommendations of the commission, and the resultant legislation are i
cited and discussed in this article. |
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'laws relating to eminent dcmain.”3 Obstacles to that end are obvious.

The entire subject is viewed by some as abjectly adversary and as involving
a precaricus balance of powers and positions that canncot feasibly be
digturbed. The statutory and constitutional debris accumulated over more
than a century is at least a formidable technical barrier. Additionally,

the intertwining and interaction of "substance"

and "procedurs" demand
meticulous care and precision in any significant revision.

Determining the stage of the proceeding at which the condemnor may or
must take possession of the property has proven to be one of the most
troublesome and pivotal peoints in condemnation procedure. In the tempo
of these times, the question and its resoclution are important in themselves,
Comprehensive studies and resulting legislation have been directed to this
agpect of the matter considered separately. Secondly, whatever mode is
provided for exercise of the power of eminent domain, a taking is a process
rather than an event, A series of steps and a lapse of time inevitably
oceur ﬁetween the acguisitive idea and final exchange of title and
consideration, A substantial portion of condemnation law therefore revolves
around the resulting guestions of sequence and tempo, There is, for example,
an important temporal dimension to the running of interest, proration of
taxes, time of payment, allocation of the risk of loss, fixing of the date
of valuation, and any number of problems of compensation. These matters, in
turn, cannot be considered apart from the timing of the change of possession.
The provisions made for possessicon prior to final judgment must therefore
be key features of any comprehensive condemnation statute.

These generalizations are exact in California,

In 1956, the Legislature first directed the Law Re;ision Commission to

study features of the California law of eminent domain. Legislation enacted
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pursuant to its recommendations have comprised the only systematic changes

in Californis condemnation law since adoption of Title 7, Part 2, of the

Code of Civil Procedure in 1872  (§§ 1237-1266.2). The latest directive

to the Commission requires that 1ts continuing study of the subject be

with a view to recommendation of a comprehensive statu‘te.7 The purpose of
this article, therefore, i8 to assist the Commission in formulating the
spproach that it would recamend with respect to the tgaking of possession

in a comprehensive revision and restatement of California condemnatlon law.
Effort is made fo state and analyze California's two distinct sets of provisions
for "possession pending appeal” and the taking of "immediate possession” on

the filing of the condemnation action., The latter set of provisions, including
Section 14 of Article I of the California Constitution, present especially

vexing alternstives to the Leogislature, and particular attention is therefore

given to the actual and assumed reguirements of the California Constituticn.

BACKGROUND

Generally, Section 1k, Article I, of the Californla Comstitution
authorizes specified public agencies to take possession of the property
gsought to he condemned upoh commencement of eminent domain proceedings when
the condemnation is for "right of way" or "reservoir" purposes. This
authorization and implementing statutory provisions are commonly referred
to as "the immediate possession" legislation.

Code of Civil Procedure Section 1254, in its present form, authorizes

any plaintiff in eminent domain proceedings to take possession "after trial

-~

‘ang Judgent entered or pendiné'éﬁ appeal". This section is comventionally

referred to as the "possession pending appeal” provision.
Fach of these procedures entails deposit in court of the "probable Just
compensation” and, since 1961, permits withdrawal of the full emount of the

deposit by the condemnee.
..3..



These provisions apart, the plaintiff is not entitled to possession

9

until the date of possession stated in the final order in condemnation,
With the single exception of a preference on the trial calendar,lo
condemnation proceedings are governe% by the rules applicable to civil
actions generally, both at the trial " and appellate e levels.

With this background, and acting upon the Law Revision Commission's
recommendations,l3 the 1961 Legislature enacted two measures relating to
the taking of possesgsgion and related matters. The first.,,lLL amended Code
of Civil Procedure Section 1248, and added Code of Civil Procedure Section
1252.1 and Revenue and TaxXation Code Section 5096.3, to provide for the
proration and reimbursement to the property owner of prepaid taxes,

The second measurel5 made several very important changes in preexisting
law, Most importantly, the statuie extended the property owner's right to
withdraw funds deposited to all immediate possession cases (rather than to
those in highway condemnations) and provided that the entire deposit (rather
than seventy-five percent) may be withdrawn. The measure also codified and
clarified the judicial procedures involved in tzking immediate possession,
permitted the condemnor to appeal after taking possession, clarified the
law in relation to risk of logs, elinireted a great deal of uncertainty as
to interest on awards, and finally gqualified the condemnor’s right to
abandon eminent domain proceedings where the condemnee has irrevocably
changed his position. The statute also provided the exXisting procedures
by which the court may increase or decrease the sum depesited upoh motion
of the property owner.

All of this legisletion assumed continuance of existing congtitutional

provisions on the subject. Two related proposals vere recomnended by the
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Commission but not adopted by the Legislature in 1261. First, a proposed
constitutional amendment would have amended Section 14 of Article I of the
Constitution to provide generally that the Legislature may "prescribe the
manner in which, the time at which, the purposes for which, and the persons
or entities by which" immediate possession of property might be taken.

Tﬁe amendment would have required a deposit of court-determined "probeble
Jjust compensation" and prompt payment to the property owmer., All other
content of Section 1% dealing with possession prior to final judgment would
have been deleted,

The related statutory proposal would have amended Code of Civil
Procedure Section 1243.4 to delete its existing content and to provide
simply that "in any proceeding in eminent domain the plaintiff may take
immediate possession of the property sought to be condemned in the manner and
subject to the . conditlons preseribed by law.”

That measure would have accorded with Code of Clvil Procedure Section
12L3,5 which provides the procedure for, and various incidents of, immediate
possession "in any proceeding in eminent domain in which the plaintiff is
authorized by law to take immediate possession.”

Reasons for failure of the Legislature to act upon these two measures
appear to have been several:

(1) The effect of the simultaneous enactment of general, unfettered
provisions for withdrawal of the total deposit {see Code of Civil Procedure
Section 1243.7) was not fully appreciated.

(2) The provisions for immediate possession would have applied uniformly
to 81l condemnors in takings for all purposes; the effects of this change

in longstanding patterns was not fully understood.
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(3) Various safeguards provided for the vroperty owner in immediate
possession cases (also enacted in 1961) were not fully considered in
cohnnection with the proposal.

(4) The objection of certain condemnors to the measure, of course,
was that by eliminating the existing immediate possession providions frcom
the Constitution, the proposals would have permitted the Legislature to further
restrict, rather than extend, the right to irmediate possession.

(5) The objection of property owners appears to have been that the
proposal would have had an intangible and obligue, but important, effect
upon compensation in negotiated as well as contested cases.

The latter two cbjections were forcefully stated in the recommendation
of the State Bar Commitiee on Condemnation Law and Procedure, as follows:

The attorneys employed by the condemning agency regard
the order of immediaste possession as being absolutely necessary
in rights of way cases. Their objection to 1961 8,C.aA. Wo. 6 is
that it takes away from the constitutional security of their
right to an order of Irmmediate possession, and it is not their
desire, in view of the necessity of their respective employers, that
the power of immediate possession be subjected to legislative
change,

Those members of the committee not employed by public
agencies regard the order of imrediate possession as an
extremely cecercive tool in the hands of the condemnor, and
therefore its use should be restricted solely to rights of
way and reservolr cases.

The power of the order of immediate possession can be,
although it may not be intentionally used as such, a ceercive
force in the hands of a condemming agency, because of the
hardship forced upon the owner who often finds himsel{ without
a heme or place of business, finds that he continues o be
ohligated to make payments on his construetion loan who also
finds that the funds that he will receive from the condemnor
may not be forthceming for as much as a year. Ile finds that
he is expected to pay his loan off inmediately, that he is
unable to negotiate a new lecan, and that he will reigive an
indefinite sum of money at scme time in ths Ffuture,




The last observation takes no account, of course, of the blanket
provisions for withdrawal of the total amount of the deposited "probable
just ccmpensation,” i.e., substantially simultaneous exchange of possession
for funds.

As the policy and provisions of Section 14 of Article I of the
Californise Constitution are of overriding importance on this topie, it
iz appropriate to give detailed considerstion te that section before

considering sppropriate legislation.

IIISTORY AND CONSTITUTIONALITY OF IMMEDIATE
POSSESSION IN CALIFORNIA

Derivation of Seetion 14, Article I, California Constitutien

One of the relatively minor conseguences of the various amendments
to Section 14 has been to rendsy the section unreadable, For exampla, it
is impossible to read the phrase "right of way or lands ta Be used for
reservoir purposes" without knowing that the words "or lands to be used

for reservolr purpeses” were added at & later dete, With patience and an

eye to history, howsver, the sectien can be at least grammatically devined,-

The derivatisn of the section indicates that it should bs read as if

divided into clauses as follows:

Private property shall net be taken or demaged fer public

use without just compensation having first been made to, or paid
inte couwrt for, the owner,

and ne right of wey e¢r lands to be used
for reservolr purposes shall be apprepriated to the use of any
corporation, except a municipal corperation or a eocunty or
the State or metropelitan weter distpiot, wnunicipel

T




utility distriet, ruricipsi water district, drainage,
irrigation, levee, reclamation or water conservation district,
or similar public corporation until full compensation therefor
be first made in money or ascertained and paid into court for
the owner, irrespective of any beneflts from any improvementa
proposed by such corporation,

which compensation shall be
ascertained by a Jjury, unless a Jury be waived, as in other civil
cases in a court of record, as shall be prescribed by law;

provided, that in any proceeding in eminent domsin brought by
the State, or a county, or a municipal corporation, or metro-
politan water district, municipal utility district, municipal
water distriet, drainage, irrigation, levee, reclamstion or
water conservation district, or similsr public corporation, the
gforegaid BState or municipality or county or public corporation
or distriet aforesald may take immediate possession and use of
any right of way or lands to be used for reservoir purposes,
required for a public use whether the fee thereof or an ecasement
therefor be sought upon first commencing eminent domelin proceedings
according to law in a court of competent jurisdiction and there-
upen giving such security in the way of money deposited as the
court in which such proceedings are pending may direct, and in
such amounts as the court may determine to be reasonably
adequate to secure to the owner of the property scught to be
taken immediate payment of just compensation for such taking

and any damage incident thereto, including damages sustained by
reason of an adjudication that tThere is no necessity for taking
the property, as soon ag the same can be ascertained according
to law. The court may, upon motion of any party to said eminent
domain proceedings, after such notice to the other parties asg the
court may prescribe, alter the amount of such security so
regquired 1in such proceedings,

The taking of private property
for a railroad run by steam or electric power for logging or
lumbering purposes shall bte deemed a taking for a public use, and
any person, firm, company or corporation taking private property
under the law of eminent domain for such purposes shall thereupon
and thereby become a common carrier.

The unitalicized words of the first clause comprise the entire werding
17
of the provision on eminent domain in the Constitution of 1843. Te

explain the derivation of the section it is necessary to repeat, in the
-8-




same clauses, the language of the section as adopted in the Constitutien of
1879:
Private property shall not be taken or damaged for public

use without just ccampensation having been firgt made to, or
paid into court for, the owner,

and no right of way shall be eppropriated to the use of any
corporation other than municipal until full ccmpensation
therefor be first made in money or ascertained and paid@ inte
court for the owmer, irrespective of any benefit from any
improvement proposed by such corporation,

which compensation shall be ascertained by a jury, unless a

jury be waived, as in other cases in a court of record, as

shall be prescribed by law.

Assuming, temporarily, that the language of the 1879 Constitutien may
be so divided into three clauses; that the second clause, whatever it

says, 1s addressed only to the problem of offsetting "benefits"; and that

"ecompensation” in the third clause refers to "just compensatien” in the

first clause, rather than to "full compensation" in the second, 1t can be
seen that the subsequent amendments have obscured but not changed the basie
construection,

The section has been amended four times. An amendment of 15611 added
the last sentence of the section as it now exists, which deals with taking
for logging reilroads. Addition of the sentence follewed an opinlen of
the California Attorney General that condemnation for logging rallreads for
interests entirely private to the condemnor did not effectuste a "public
use."l8 The Supreme Court of Oregon had previously rendered decisicns
to the same effeci:.19 In view of the since extended judicial conception
of "public use" and the expanded "plenary jurisdiction” of the Public

Utilities Commission, continuance of the sentence in the Constitution seems

unnecessary.



An amendment of 1910 ealzarged tiue words "corporation other than
municipal™ to "corporatiocu, exespt & mnicipal corporation or a county" in
the second clause. Taat nmern@rent aleoo added the elegborate proviso dealing
with immediate poscession, wub =5 added in 1918 the proviso included only
the state, counties, muiicipal corvoraticos, drsinage, irrigation, levee,
and reclarzation districta.

It is clear that the propovsnts ol the 2918 amendirent represented to
the voters that the second clauvse prevented the offsetting of benefits,
and that addition of the proviso wa: necessary to pemmilt any condemnor to
take possession prisr to jury determirnation of the amount of compensation.

The argrment Subrmitted with the proposed amendrment of 1918 read, in
part, as follows:

The principal purpose of this amendment is to permit the

State, a county, munjecipal corporation, or a drainage, irrigation,

levee or reclamation dlstrict wliei scquirding rights of way only,

in eminent demeln prcoeedings, Lo taks porsession upon commencing

a condemnation suit on? depoaiting in courd zuch smount of cash
money as is Tixed by the court e secure the owmers . . . .

Arother chinge edffzctod by Fhe amendment is to extend to
co e Tl srra vy vilooes that o mualicipal corporation now has
to set off benefils that nignt result to an owner's property in

deternining th» coupensation thalt must be raid.

g

As the law now uizwds, osgzsaion of the property
cannot be cbtains" antil aft<r a Jjury has determined the amount
of compeasstion to be paifd for the taking of such property.

Under exisiin? lau, no matier how urgent may be the necessity,
or how great ma - Le the domeges suffered by delay, possession
cannot be cbtaincd wntil arter whot ay become protracted
litigatioa. [Ephasis in originazl. )20

The specific arguzons that jury teial prior to any taking of posseassion
is required goes unexplained, T ¢1ifornia Supreme Court had previously
seemed to indicate that, whatever other requirements the section may make,

21
pre-assessment of compensation by jury is not one of them.
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An amendment of 1928 merely added the words "or the State” in the
first line of the second clause, presumably to assure the off-setting of
"special benefits" in takings by the State of California.

The last amendment in 1934 added "lands to be used for reservoir
purposes” to both the second clause and to the immediate possession proviso.
The amendment also added the words "metropolitan water district, municipal
utility distriet, municipal water distriet, ., . . water conservation district,
or similar public corporation" to the provisc dealing with immediate
possession. Rather oddly, the amendment added all of the districts,
including drainage, irrigation, levee, and reclamation districts which
previously had sppeared only in the proviso, and "similar public corporations,”
to the second clause which presumably deals with the off-setting of benefits.
The argument submitted to the voters in connection with the amendment of
1934 indicated that the concern in that amendment was with immediate
possession in takings for reservoirs.22 It may well have been, however, that,
by that time, the section was beyond untangling by draftsmen as well as by
the wvoting public.

Decisions since 1934 have held that a taking for airport purposes is
not the taking of a "right of Way"za and that a condernation for wate;hwells
and the right to take water is not a taking for "reservoir purposes.';

These decisions recognize the fact that there is no statutory authorization
for possession prior to entry of judgment, and that the constitutional
provigsions are exclusive in the sense that they are the only existing
warrant for the teking of immediate possession.

The same is true, of course, as to the named class of condemnors

permitted to take immediate possession. Condemnors not named in the proviso
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to Section 1% may not take nossession prior to entry of judgment because
25
they are not so named. The only decision dealing with the inclusiveness

of the named classes has held that the vords "similar public corporation"

26
includes a sanitary district.

The Constitutionsl Convention of 1879

The proposale and debates of the constivutional convention give a ;
clear insight into the meaning of Secticn 14, with an arguable exception as
to the enigmatic second clause of that section. This background indicates
that the section is to b read as three separate clauses and that the

second clause has to do only with the question of offsetting benefits,

There were two Vverslons of the proposed section introduced in the E
!

convention. One provided:

Private property shall not be taken for public use without
just compensation be [sic] first made, or secured by deposit
of money to the owner, and such ccmpensation shall be ascertained
by jury of twelve men, without deducticn for benefit to any
propertg of the owner, in a court of record, as shall be prescribed
by law. 7

The other proposal read as foliows:

; nor shall private property be taken or damaged for public use
without just compensaticn. Such ccmpensation shall be ascertained
by jury, in such mamner s way be prescribed by law; and until the
same shall be paid to the owner, or into court for the owner, the
property shall not bLe digturbed or the proprietary rights of the
owner therein divested.

From these proposals, the Committee on Preamble and Bill of Rights
prepared this version:

Sec, 14, Private property shall not be taken or damaged for i
public use without just compensation having been made to or paid E
inte court for the owner, except in cases of war, riot, fire, or E
great public peril, in which cases compensation shall afterwards ;
be made; such ccmpensation or damagesg to be assessed by a jury, :
unless walved by the parties . . . .29 !
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That version, however, was referred by the convention to the Committee
on Judiciary and Judicial Department, which reported to the convention the
following brief statement:

Sec. 14, Private property shall not be taken for public

use without just cocmpensation gaving beery first made to or

paid into court for the owner.

This versilon having been reported to the convention for adecption, there
ensued a struggle, that characterized a great part of the convention, betwzen
Jacksonian Democracy and the legislative or constitutional finesgse supplied
largely by the nineteen memkers of the Judiciary Comittee. A Mr. Dudley
offered the following amendment, as addition language to the brief
proposal of the Judiclary Committee:

;3 and no right of way shall be appropriated to the use of any

corporgtion until full compensation therefor be first made in

noney, or secured by deposit of money to the owner, irrespective

of any benefit from any improvement proposed by such corporation,

which compensation shall be ascertaineglby a jury in a court of

record, as shall be prescribed by law.

The statement made in support of the additicn indicated that it was
intended only to reverse "a rule of the past that when damages were assessed
for right of way, to allow the prospective advantages to offset the

32
damages," The gentlemen of the Judiciary Committee pointed out that such
a rule might have exlisted under the notoricus railroad acts of that era but
that the rule had been changed by enactment of Code of Civil Procedure
Section 1248 in 1872 to provide a uniform rule on the offsetting of benefits.

The statements of the proponents of the additional language indicate
that the additional language may have been intended to distinguish between
so-called "general" benefits and "special” benefits. As the proponent of

the additional language stated:
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It must be borne in mind that, as land beccmes more ;
valuable, as it is more generally taken up and cultivated, and ?
as the rallroads increase, they cannot be run across the !
country without doing very material damage; without severing
farms into irregular shape; without separating buildings and
destroying orchards, and there is no justice in permitting the
general advantages accruing to the community to offset that
class of damages. [Emphasis added. >

This possible interpretation of the additional language was directly

35
applied in Beveridge v. Lewis, 137 Cal. 619, 70 Pac. 1083 (1902). That

confusing decision holds that the second clause of Section 14 refers only
to general benefits; that the provision forbids thelr being set off by
"corporations other than municipal"™; that to make sense of the clause, it
should and must be read to work no discrimination between condemnors in
this respect; and that, therefore, the provision merely prevents the
setting off of general benefits by all condemnors. There is inconsistent
language in decisions rendered both before and after 1902, but presumably
36
the Beveridge proposition remalns the constitutional law of this state.
Humercous statements indicate that the sole concern of the proponents
of the additional language was with benefitsz:
I 4id not expect, when I offered that amendment, that it
was going to create so much discussicn., It is admitted finally
by the gentlemen on my left that the rule is to offset abasclute
damages by supposed benefits. Now, my amendment covers that one
single idea alone and no other; that is, that absolute damages
shall not be set off by supposed benefits. There is no guestion

of bonds. Neither does it enable any individual to lie in the 37
way of any corporation in any manner that does not now exist . . . .

The allusion to bonds refers to the series of California Supreme Court
decisions leading up to 1879 holding that railroads might not take
imnediate possession upon furnishing of bonds as such bonds simply did not
constitute "just compensation" within the meaning of the Constitution of

38
1849,
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To complete the crigin of the language in that convention, the
additional language was amended on the floor of the convention by its
propoponent to insert the words "other than municipal" after the word
"ecorporation.” Again, that change had reference to benefits rather than
to any question of prepayment or preascertainment of just campensation.39

At a later stage of the convention, the first clause of Section 14
was amended to insert the words "or damaged" after the word "taken." The
remarks of both the proponents and opponents of that change indlcate that
its sole purpose was to cohstitutionally assure that damaging of property
should come within the constitutional regquirement of just compensation,

In short, the intention was to expand the range of compensability; no

reference was had to "damage"” in the sense of possession prior to payment

Lo

or jury verdict.,

Section 14 was alsc amended to insert the words "unless a jury be
waived, as in other civil cases' after the word "jury" in the third clause of
the section. In connection with this change, it was pointed out that
Section 7 of Article I of the Constitution as proposed at the convention
presumably guaranteed jury trial in eminent domain proceedings. The change
was adopted, however, in the interest of clarity, and there was no indieation
that the language was considered to impose any requirement oﬁ Jury
asgessment of |, compensation before the taking of possession. :

The section was adopted in that form and as set forth above.

The general purpose of this analysis of the origin of the language
of Section 14 has been to demonstrate the futility of a grammarian's approach
to interpretation of the section. For example, the word "first" in the

initial clause may have a fundamental import, but it has nothing to do with
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the time for change of possession it regularly instituted eminent domain
rroceedings., California Supreme Court decisions both immediately before
and after the constitutional revisien of 1879 held (1) that takingﬁ by

2

eminent domaein must be via judicial proceedings first instituted,
43
and (2) that compensation must be first or simultaneously made. The

LY

much-debated decision in Steinhart v. Superior Court 1may be confusged in

other respects, but it is demonstrably correct in holding that the first
clause of Section 14 precludes the taking of possession by filing a bond
or furnishing security other than deposit in court, and that the deposit
must be available to the owner, In these connections, the revision of
Section 4 in 1879 merely continued pre-existing constitutional policies.
The word "first" in the second clause has the same application and
limitation. In the gonstitutional debates objection was taken to the
phrasing of the second clause because it seemed to imply that security,
rather than substantislly simultaneous payment was assured to the condemnee.
Thereupon the wording of the clause was changed by its proponent to read
that in the case of condemnation of rights of way by "corporations otber
than municipal,"” the compensation must "be first made in money, or
ascertained and paid into court for the owner." The stated purpose of
that change, insofar as prepayment and pre-determination of compensation
is concerned, was to make that clause coincide in effect with the first

L5

clause,

The Judicial Decisions

Since adoption of the California Constitution in 1879, the bearing
of Article I, Section 14 upon possession prior to final judgment has come

before the Califormia Supreme Court on four occasions:
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46
Spring Valley Water Works v. Drinkhouse in 1892
7
Steinhart v. Supsrior Court in 1502
L8
Ileilbron v. Superior Court in 1907

49
Central Contra Costa ete. Disgt. v. Superior Court in 1950

From the first three decisions, it is possible to derive an argument
that statutory provisions for possession pending appeal are constitutional,
but that provisions for possession at any time prior to the interlocutory
Judgment in condemnation proceedings would be unconstitutionsl. The last
decision displays a judicial attitude inconsistent with the mode of
apalysis upon which that argument is based.

To understand the argument, it is necessary to trace the evolution of
Code of Civil Procedure Section 1254, which now deals only with possession
pending appeal.

As enacted in the eminent dcmain title of the Code of Clvil Procedure
in 1872, Section 1254 provided that at any time after service of sumrons,
the plaintiff might have possession by giving "security" approved by the
cour‘t.50 The Code Commissioners' Notes indicate +that the Code Commission
"in a first report, proposed to provide for a preliminary assessment of
damages, and that the amount thereof shall be deposited in Court before

the entry can be made.”

The note proceeds to explain the Commissioners'
reasons for providing the alternative of permitting the posting of "securlity,”
egpecially a bond. That section was declared unconstitutional by a number
of Supreme Court decisions in the 18'?0’5.51

In 1877 the section was changed to provide for possession "at any time
after trial by jury and judgment entered" upon payment into court of the

amount of the judement.
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In 1880, after the constitutional revision of 1879, the wording was
changed to read "at any time after trial and judgment entersd” and other
revisions were made.

Esch of these versions permitted withdrawal of the total amount
deposited.

52
In Spring Valley Water WHorks v. Drinkhouse, the California Supreme

Court upheld application of the section as against various arguments based
upon the peculiar wording of Article I, Section 14 of the California
Constitution as adopted in 1879.

In 1897, for scme unfathomable reason, the Legislature changed the
section generally and provided that possession might be had "at any time
after the filing of the complaint, and the issuance and service of the
summons thereon." Most remarkably, in view of the history of this subject,
that version permitted the plaintiff to "pay a sufficient sum of money into
court, or give security for the payment therecf, to be approved by the
judge of such court.” Obviously, in case of the posting of a bond, no funds
could be withdrawn by the property owner prior to final judgment. The
section was hopelessly ambiguous whether funds deposited, if that course
were followed, could have been withdrawvm on their deposit and the change of
possession, or only wpon final judgment.

An order for jmmediate possession under those provisions came before

23

thz Supreme Court in Steinhart v, Superior Court. The opinion does not

indicate whether, in that particular instance, a bond was filed or cash
was deposited, The court granted prohibition to prevent execution of the

order. All that one can learn, for certain, from the opinion is that a

railroad might not acquire immediate possession in 1902 under such provisions.

Again, that result is not surprising in view of the history recited in this

_18.
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article. The decision is usually anslyzed as requiring that funds he

deposited subject to withdrawal by the property owner before possession may }
54

be taken. The rationale of the opinion is, however, completely unfathomable,

In this respect, the opinion parallels the one in the companion case of
55
Beveridge v. Lewils which dealt with the application of Section 14 to the

offsetting of benefits,

In any event, in 1903 the Legislature again amended Code of Civil
Procedure Section 1254 to provide for possession "at any time after trial and
judgment entered or pending an sppeal” ipon the payment into court "for the
defendant, the full amount of the judgment.”" The section was also changed
to provide, as 1t now does, for withdrawal of the total amount deposited :
by the defendant. |

An corder for possession under these provisions came before the court

56
in MHeilbron v. Superior Court. The court sustained the provisions without

overruling or criticizing the Steinhart decision, other than to comment
that the 1897 provisions did not provide for payment of compensation into
court "for the owner” as required by the first clause of Section 1k, Article
I, of the California Constitution.
With respect to the provisions of 1903, the court observed: 5
The constitution merely guarantees that there shall be
ascertained and paid into court before plaintiff's right of
entry attaches, the amount of the judgment, and this,
notwithstanding that that Jjudgment may be reversed and that
the defendeant mag ultimately obtain a verdict for a much larger
amount of money. 7
It iz at this point in develcpments that the various amendments to

Section 14 begin, including in particular the amendment of 1918 to authorize

irpediate possession in acquisitions of rights of way and the amendment of

1934 to include takings for reservoir purposes.
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Language added by the amendment of 193U was presented to the court
58

for construction in Central Contra Costa ete. Dist. v. Superior Court.

The question of construction was whether sanitary districts were included
in the amendment as "similar public corporaticns.”" The court held such
districts to be included. The significant contrary view, however, was
expressed by Justice Carter, dissenting, as follows:

i think it is clear that the people of tnis state have not

thus far expressed thelr willingness to confer such power

upon & sanitary district and the holding of the majority to

the contrary is a palpable distortion of the plain language

used to express the intention of thosg w?g drafted the 1934

amendment and the voters who adopted it.

In short, the argument is that, by long standing assumption, changes
to be made in the procedures for possession pricr to judgment are to be
made by amending Section 14 of Article I of the California Constitution.
Presumably, those who have done the assuming include the Legislature in
making its changes of 1903 in Code of Civil Procedure Section 1254%, and the
Proponents of the 1918 and 193k constitutional amendments, and the voters
vho adopted those amendments., In any event, the court emphatically rejected
that approach as a guide to construction of Section 1k,

There are several other appellate decisions, mostly dealing with
problems of the date of valuation, that use raticnales compatible with
the Legislature's freedom to legislate in this area., In City of Los Angeles

60
v, Oliver, the court observed:

[TThe constitutionally guaranteed right to receive just
compensation of property taken or damaged for public purposes
neither includes nor implies the right to have such compensation
ascergiined by any particular procedure or as of any certain
date,

62

Similarly, in City of Los Angeles V. Tower, the court states the

constitutional "guarantee" to the property owner, as follows:
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[I]t cannot be successfully contended that the mere entry into
possession by the condemnor amounts to such a complete and
irrevocable taking as to require application of the rule that

the owner 1s entitled to the value of hils land at the time it

is taken. The Congtitution guarantees that he be compensated

only for whatever is taken from him--the value of the use for

the time he is deprived of it, and the value of the fee or

easement, and damages as g§ the time when title either actually

or constructively passes,

Much support for the view that the Legislature has power to act in
this area, within the broad and reascnable limits of the first clause of
Section 14, can be derived from the decisions arising under Article I,
Section 14 1/2 of the Californie Constitution. That section authorizes
so-called "excess" condemnation and condemnation for purposes of exchange
under very limited circumstances. The decisions have held that the effect
of this section is not exclusive and does not preclude legislative

avthorization of excess condemnation or condemnation for exchange purposes

in other and much more extensive sets of siltuations.

Conclugion as to Constitutionality

Tt is impossible to predict with certainty, of course, the attitude the
California Supreme Court would take with respect to legislation, rather
than constitutional change, respecting the taking of possession prior to
judgment, It seems incredible to suppose that the court could be persuaded
of the validity and current application of the supposed rationale of the
Steinhart decision. It seems equally unlikely that the court would adopt

the view of Justice Carter dissenting in the Central Contra Costa decision.

The attitude of the court might well depend upon its underlying view
of the fairness, mutuality and practicality of the particular provisions

enacted., That has been the recent experience in Illincis. The Supreme
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Court of that state overruled a contrary decision of only seven years!
standing, clarified over a century of confusion in this area, and brought that
state's view into keeping with the great weight and trend of authority in
the United States.

The result might alsc depend to some extent upon the aid offered ths
court in reconstructing the constitutional and legal history on this general
problem., The Supreme Court of Arizona very recently sustained its general
immediate possession statute under constitutional provisions which duplicated

67 i
Section 14 of Article I of the California Constitution as adopted in 1879. §

The formal basis, at least, for the court's decision was its inquiry into
the intentions and purpcses manifested in that state's constitutional
convention,

There is the converse of the problem of the property owner objecting
to legislation in the shsence of constitutional change: It is at least
concelvable that legislative change of the existing provisions for immediate
possession, without constitutional amendment, would be held not %o be
permmisgible. It has been held that the power of those agencies and entities
now authorized to take jmmediate possession is derived from the Constitution,
and that there need be no mention of the power in the entity's or agency's
condemnation authorization statute.68 The legislation on immediste possession
enacted in 1961 specified and clarified, rather than substantially changed,
ﬁpplication of the detailed provisions in Section 1k of Article I of the
Constitution,

In its recommendations of 1961, the Law Revision Commission resolved
these questions in favor of recommending statubory provisions made contingent

upon adoption of a constitutional amendment. That course would again seem
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most feasible whether the legislation be specific legislation or part of
a comprehensive revision of the eminent domain title of the Code of Civil
Procedure.

Before turning to the advantages and features of comprehensive and
uniform provisions on possession pricr to judgment, it seems appropriate
to first consider the substance and features of an appropriate constitutional

amendment,

RECOMMENDATIONS COICERNING A CONSTITUTIONAL AMENDMENT

The recommendation of the Law Revision Commission in 1961 pointed out
that, if there are to be substantial improvements in this area of the law,
Section 14, Article I, of the California Constitution should be clarified
and changed (1) to give the Legislature the power to determine which
sgencies should have the right to immediate possession and the public
purposes for which the right may be exercised and (2) to guarantee the
property owner that he will actually receive compensation at the time his
property is taken, These revisions would make it unnecessary %o amend the
Constitution every time it is found that the existing immediate possession
procedures need adjustment or change and would permit California to follow
the general trend established in other states.

The revision proposed in 1961 would have retained the initial clause of
Section 14, which reads as follows:

Private property shall not be taken or damaged for public

use without just compensation having first been made to, or

paid into court, for the owner,

The recommendation would also have retained the last sentsnce of this
section dealing with takings Tor logging or lumbering railroads,
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All other parts of existing Section 14 would have been deleted except

for the follcwing language:

Such just compensation shall be ascertained by a jury, unless

a jury be waived, as in other civil cases in a court of record,

ag shall be prescribed by law. The Legislature may by statute
guthorize the plaintiff in a proceeding in eminent domain to

take immedlate possession of and title to the property sought

to be condemned, whether the fee thereof or a lesser estate,
interest or easement be =sought, and may by statute prescribe the
manner in which, the time at which, the purposes for which, and
the persons or entities by which, immediate possession of property
sought to be condemned may be tsken, Any such statute shall
require that the plaintiff shall first deposit such amount of
money as the court determines to be the probable just compensation
to be made for the taking and any damage incident thereto and that
the money deposited shall be paid promptly to the person entitled
thereto in accordance with such procedure and upcon such security
a8 the Legislature may prescribe,“”

Only the following minor criticisms appear to be appropriate as to
that proposal:

1., The three clauses of the section should be appropriately paragraphed,

2. The words "take possession upon or following commencement of the
proceedings” would be preferable to "take immediate possession," as the
word "immediate" has no temporal point of reference.

3. The words "and title to" should be deleted., For over a century
California condemnation law has known no transfer of title prior to filing
or recordation of the final corder in condemnation. Public financing and
the accomplishment of public improvements have not required the acquisition
of title prior to judgment and final order. Judicial decisions and the
legislation enacted in 1961 appear to have worked out all necessary conse-
quences and details of possession being in the condemnor and "title"
remeining in the condemnee. A feature appropriate to administrative con-
demnation should not unnecessarily be incorporated into a pursly judicial

scheme,
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4. The words "the property sought to be condemned, " in the context,
can and should be reduced to "the property.”

5. The words "just compensation be first paid to the owner or that"
should precede the words "the plaintiff shall first deposit.," Symmetry
with the first clause of the section is thereby maintained.  Further,
there appears to be no reason to prescribe deposit in court and withdrawal
a8 the sole mechanism for making payment to the property owner. Conceivably,
absent title or allocation-of-award problems, an affable condemnor might
simply pay the property owner the established probable just compensation.

6. The words "raid promptly" would more appropriately read "available"
in view of possible title and allocation-of-award problems.

7. The words "person entitled" should read "person or persons entitled"”
in the interest of clarity in the same respect.

8. The word "security"” should be expanded to "security for return of
overpayment" in the interest of clarity.

9. Unless its current utility or necessity can be demonstrated,
elimingtion of the last sentence would be appropriate. Its content might
be added,as a statute, to Code of Civil Procedure Section 1238 or to the
Publiec Utilities Coge,

10. Lastly, the word "ascertained” in the first line should be changed
to "determined" in the interest of more accurate expression and to
eliminate the last vestige of the unfortunate wording of the ill-fated
second clause of the section as adopted in 1879.

The foregoing minor changes would cause the substance of the recommended

section to read as follows:
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SEC, 14. Private property shall not be taken or dameged
for public use without Jjust compensatlion having first been made
to, or paid into court for, the owner. 4-ard-re-righi-sf-way-o»
lands-teo-he-used-for-reservoir-purposes-shatl-be-apprepriated-te
she-dge-of-~any-eorporation;-exeept-a-manieipnl -aarporgticn-or-a
eouniy-or-the-State-or-retropolitan-vater-distriets-muniedpal
wiility-distriety-munieippl-water-dictrist;-drainages-ivrigatian,
ievees-reelagatinr-er-water-conservabion-adistrict-or-gimilay
publie-ecpporatisn-until-fuil-ecmpensaticn-therefor-be-first-mude
in-peRey-ov-aseertained-ard-paid-inte-court-for-the-awners
iprespeebive-of-any-bensfits-fren-any-inproverent-proposed-by
fuch-eerperatisn; -vhich'

Such just compensation shall be aseerbained determined by
a jury, unless a jury be waived, as in other civil cases in e
court of record, as shall be prescribed by law.

The Legislature may by statute authorize the plaintiff in a
proceeding in eminent domain to take possession of the property
upon or followlng commencement of the proceedings, whether a fee
or lesser estate, interest or easement be sought, and may by
statute prescribe the mamnner in which, the time at which, the
purposes For which, and the persons or entities by which possession
of the property may be taken. Any such statute shall require thaE
Just compensation be first paid to the owner or that the plaintiff
first deposit such amount of money as the court determines to be the
probable just compensation to be made for the taking and any damage
incident thereto and that ihe money deposited shall be available
to the person or persons entitled thereto in accordance with such
procedure and upon such security for return of overpayment as the
Legislature may prescribe., < prowided - that- iy .ame proceeding. 4o
epdnent. domain beought- b the State. or o countyr - op a mundcipal.
~corperabion, or metropokitan vater diotricty- nndcipad- wbiddbi
“distriety mmtcipals weter ddatricty- drainege, frvigatiomn, Tevee-
weclamatbon or water conservation debrdctn- or simidar publie
corporation,- the aforeseld Shabe o muricipality or county o publds
~corporetion o Gisteict aforessic nay tolre Jumediate possessionr end
arse of oy ripht of sy o dande bo- be atsed forr veseroir PUIpOSety-
reqiired -Pfor & public uge whether the fee Hthereof -or--oir eosement
“Shrerefor bre -sought uporr Lirst commencing eninent domedn proceedings-
-according 4o law -Hr & oot -of compebent urisdichion end Shevreupon-
-ehring such -seciedtty < Hle way of money deposited as the -courd 4
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which-soch-proceedings-are-pending-pay-direes;-apd-in-sueh
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such-Rotice-+te-the-sther-partier-as-the~ecourt-may-preseribey-alier
fhe-amount-of-cuch-ceaurity-se-required-in-sueh-proccedingsy

A GENERAL PCLICY ON POSSESSION

It is often assumed that the condemnor's single aim iz to take possession
as guickly as legally possible and that, on the other hand, the property-
owner must exhaust every means at his disposal to forestazll that event.
These being diametrically opposed positions, one might assume that a
procedure mutually least inconvenient to both parties is impossible to
devise. In wmany situations, however, relinguishment of possession prior
to final judgment is to the property owner's advantage and may even be

vitally necessary to protection of his interests, e.g.:

A case T tried in Marin County in 196L discloses a void in the
condemngtion law which created . . . an injustice to the
condemnees. That voild consists in the inability of the
condemnee to compel the condemmor (the State in this case) to
take immediate possession, deposit security for the part taken,
and allow the condemnee to proceed with the remainder of the
construction without waiting the outcome of the ultimate trial
and thus delay the construction on the remainder with the
consequent losses to the condemnee.

The facts are as follows - Condemnees were in the act of
cengtructing two twelve-unit epartment buildings, construction
had progressed to the point where the structures were ready to
be roofed and interior work to commence, when the Summons was
served. The State did not request an Order for immediate
possession and consequently there was no security depeosit for
the take.

Under C.C,P, Section 1249, condemnees were prevented from
making expenditures on the property for the purpose of saving-
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~or protecting the structwres from weather, vandalism and
deterioration by the lapse of time. I petitioned the Court for
an Order directing the State to take immediate possession .of the
taken portion so that the work in the remainder might proceed,
pointing ocut the losses, delay in the campletion of the twelve-
unit structure on the remainder with cost to the condemnees.
The Court held that there was no legal authority by statute to
carpel the State to take ilmmediate possesgion even under these
circumstances, and the Court would not resort to its inherent
equitable power to compel the State to do so. The Court held
that under C.C.P, 1243.5, the condemnor alone 1s the judge of
whether he wishes to take Immediate possesslon and the Courts
may not compel the condemnor to do so.

The atructure stood open to the weather and other hazards for
ten months, delaying completion and occupancy of the remasinder
for that length of time and causing other damege resulting
from deterioration and vendaiism, The Court would not allow

88 an element of damage the loszs of income as well as some of
the loss caused by vandalism to the remaindsr to be assessed as

special damage.

From the foregoing I reached the conclusion that there cught

to be in the proper case a2 mutuality of remedy; the condemnee

ouvght to have the right to compel the condemnor to take

immediate possession or in the alternative that demages

resulting from failure to do so after a demand therefor be

deemed proper elements of damage recoversble by the condmm@

On the basis of appellate decisions, the mentioned trial court's
rulings were inevitable. In a similar situation, one property owner tendered
possesaion of the property to the condemnor prior to the filing of the action
upon learning of the proposed condemnation. After the filing of the action
he repeated the tender. In the ensuing litigation he contended that the
prior request of the condemnor that construction halt or, at least, the
filing of the action, should be considered the comstitutiomml "taking" for
purposes of interest, tax proration and the like. Ris argument was based
on the fact that the date of valuation provided in Code of Civil Procedure
Section 1249 {issuance of summons)} is often explained on the basis of the

filing of the action being a "constructive taking." 'The appellate court
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held, inevitably, that the filing of the action has no bearing on such
matters apart from an order for possession or the taking of actual

TO
possession.

Property owners generally have been confused by the muddled picture
of possession prior to judgment, especially since the constitutional
amendment of 1918, Reading the constitutional guarantee of being "first
peid,” and the judicisl decisions expressing the constitutional policy of
substantially simultanecus exchange of money and property, they have sought
to obtain "probvable just compensation” before final disposition of the
condemnation proceeding. The uniform result, of course, has been holdings
that all discretion lies with the condemnor either as to imediate possession

11
or poesession pending appeal.

With specific reference to the problem of buildings or other improve-
ments under way at the time of service of the summons, & number of measures
have been introduced in the legislature in recent years which would
alleviate the position of the property owner, most of them providing

T2
changes in the rules of compensaticn.

Adverse effecty of any great delsy in exchange of land and money
after the taking has become inevitable is a familiar theme in property
owner complaints, The following is typlecal:

In my opinion, an cutstanding case of inadequacies [of the
existing law 18] found in Newark School District v, Orsetti,

which 1s a condemnation cese which was filed and tried in the

Alsmeda County Superior Court, The case was tried almost one

year after the condemnation proceedings had been filed, Some

sixteen plus acres of land out of a twenty acre ranch were

being taken. The improvements, consisting of a very nice home

and farm shops for a major operation covering other leased and

owned lend in the southern part of Alamede County was being

taken. Naturally the valuation date was set as of the time of
$#iling the suit. The valuation as of the time of filing the
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suit, upon adequate evidence as far as an appeal would have
been concerned but contrary to the same samount of other
sdequate evidence, was determined by the jury to be
$9,500.00 an acre. Meantime, land prices vere simply sky-
rocketing end comparable and almeost adjacent land to that
taken, was selling from $10,500.00 an acre to $12,000.00 sn
BCYEs « o+

« + « Contrary to the underlying theory, Mr. Orsetti
could not take the money he was awarded and buy other acre-
age as a substitute therefor. Prices advanced so much that
to the extent involved he was put out of his business. . . .

OF course this inadequacy ls somevwhat remedied where immediate
poasession is taken and a major portion of the eventual award
can be drawn down by the condemmee under the present C.C.P.

grovisions.

. . » Because the school district couid not muke up 1t
collective mind as to when possession of the premises would
e necessary, the matter of the suit hanglng over his head
upset the plenting and harvesting schedules of the owner of
the land, To all intents and purposes, he lost the use of the
land for the year during which the suit was pending. This
asitvation was magnified by the fact that the land owner was
notified sometime before the suit was filed that his land was
going to be condemned. . . . The land owner naturally had to
pey taxes on the premises during the year that the suit was
pending even though he was getting & much curtalled use cut

of the land and it is doubtful whether he even made enough oub
of it to pay the taxes. [Fmphasic added.]73

The problems and considerations mentionea in this protest are ususlly
considered in connection with determination of the appropriate date of
valuation to be applied in eminent domain cases. Although the problems
and others do inhere in the fact that in condemmation proceedings the
exchange of money, title possession, and the incidents of ownership are
not simultanecus, it has of'ten been pointed out that they cannot be
remedied or even substantially alleviated by merely shifting the date of
valuation from one point to another in the total condemnation proceas.?h

The objective the law should seek has probably never been better

stated than in a very early decision dealing with the date of valuation:
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The true rule would be, as in the case of other

purchases, that the price is due and ought to be paid,

at the moment the purchese is made, when credit is not

specially agreed on. And if a pie-powder Court could

be called on the instant and on the spot, the true rule

of Justice for the public would be, to pay the compensa-

tion with one hand, whilst they apply the exe with the

other; apd this rule is departed from only because some

time is neﬂess%gy by the forms of law, to conduct the

inquiry. . v .

In general, the most often heard protest of condemnees 1s that they
do not cccupy, in these matters, subatantially the same position as a
voluntary seller of property. The cobvious reply of the condemnors 1s that
it is neither possible nor appropriate that they have that position while
enjoying the "lwury of & law suit.” Even the most carefully designed, and
equitably applied, rules pertaining to possession cannot eliminate all of
these complaints, However, a sensible policy on the change of possession,
clearly stated, and uniformly applied, can gccomplish a great deal in thie
direction.

In California the dread of any general »r uniform provisione for posses-
gion prior to the final Judement in condempation is largely hietorical.
Ard, in this respect, it is well founded. However needful may have been
the constitutional emendments providing for immediate possession enacted
in 1918 (rights of way) and 1934 {reservoirs), they were disturbing measures
ae overlaid con Californis condemnation law. HNo safeguards to the property
cwner, other than deposit of security, were provided in any respect. The
property owner, for example, was not assured of any notice of the effective
date of the order for possession, Even worse, the amendments did pot

work out any of the legal or practical consequences of the change in

possession. Consider an extreme example. Possession of an owner's property
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could be taken for s local improvement. Although "security” wes to be
deposited, before 1961 the property owner cbtained none of the funds
prior to judgment. If the assessment process moved rapidly enough,, the
assessment lien might attach to the tarren title remaining in the owner,
and he, would find himself paying a portion of the6cost of the public
improvement for which his own property was taken.7 Similarly, no statutory
provision was made for compensating the property owner for the loss of
possession, use and enjoyment in the period intervening between the taking
of possession and his eventual receipt of the award.77 This experience
would make unacceptable in California any proposal for a shift frgm.the
judicial to the administrative theory or method of condemnation,T or for
the overlaying on California condemnation procedure of any such enactment
as the Federal Declaration of Taking Act.Tg

This history is also informative as to the undesirability of attempting
t¢ deal with such matters by constitutional amendment rather than Jleaving
to the legislature the responsibility of dealing with the problems as they
arlse from time to time.

Turning to the needs of public property acquisition, it has become
apparent that more broad and uniform measures foar taking possession prior
to final judgment are essential. California condemnation law, in general,
is the prototype of the purely Jjudicial method of condemmetion. Determins-
tion of compensation by Jjury is the cormerstone of the system. Preserving
and further effectuating this historic right makes essentisl that provision
be made for possession prior to final judgment in appropriate cases, without
limitation as to the specified public purpose for which the property is

being taken, and without regard to the capacity of the particular condemnor.
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The ever increasing need for public improvements, the exigencies of public
firance, and the practicalities of public contract letting, simply do not
permit delay until final resolution of every issue encountered in the
property scqulsition program necessary for a given public improvement.

The general reaction of state legislatures across the couniry has been
enactoent of general statutes that build rational procedurees for change of
possession 1nte the eminent domailn 1aw.80 while these measures bear the
unfortunate sobriquet of "immediate possession statutes"” they can and often
do adequately safeguard the interests of the property owner in providing
for relinquishment of possession and in other respecta,

In California, the legislation enacted in 1961 accomplished a great
deal in bringing order to the rules governing immediate posseasion
situations. But that legislation and the existing provisions of Section
1k, Article 1 of the Constitution remain inadequate for a dyramic law of
eminent domain. The remaining portion of this article considers most of the
features, problems and shortcomings of existing Californie law and makes
related recommendations. For purposes of comparison, frequent references
are made to the model statute from which Illinois recently adopted its

81
legislation.

Proplems and Features of Uniform Legislation

Clagsification of Condemnors

In 1961, the Coemmission recommended that legislation be enacted extending
the right of immadiate possession te all condemnors tc beceme sffective
if and when the Constitution is apended ts permit the Legislature to deter-
mine who should have the right of immediate possession and the conditiens
undar whiech the right may he exercised.aa
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Presently the Califernia Constitution and statutory law 1limit the
publlie agencies which can obtain an order of immediate possession to "the
State, or a county, or a municipal corporation or & county or the State or
metropolitan water distriet, municipal utility district, muniecipal water
district, drainage, irrigation, levee, reglamation or water congervation
district, or similar public corporatégn." 3 A senitery distriet has been
held a "similar public corporation.”

Apart from the classifications in Article I, Section 14 of the
California Constitution, the general theory and practice of Californis law
assumes the lack of any need for such classification., Under thet theory,
the property owner is baszically concerned with only two guestions:

1. 1Is there authority to take in the particular instance?

2. Will he receive just compensation?

The first matter 4z governed by statutes delegating the Legislature's power
of condemnation, defining public use, and the like, As to the second, the
capacity of the e¢ondemnor should be an irrelsvance.

In fact, the California Supreme Court has indicated that it 1s appropriate
ito leck at these matters from the view of the property owner, and that from
that view it would be a denisl of equal protectisn of the laws to vary the
lot of the property owner dependgng upon the capacity of the condemnor or
the purpose of the condemnation. ’

The administrative steps leading to the suthoritative resolution to
condemn vary almest as widely as do the typea of govermmental entities authorized
to exercise the power of eminent domain, But once the suthoritative decision
to take has been made and the sction filed, it is believed that thers should
be no classification of condemnors for the purposes of procedure as to taking
possession, This has been the conclusion reached in all of the thorough studies
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of the law of eminent domain in other states, In fact, one of the major
objectives of these legislative proposals has been to make uniform the jumble
of varying condemnation procedures existing in many jurisdictions, Fortunately,
gince the enactment of the Code ol Civil Procedure in 1872, California has

had but one procedure for all condemnations (with the single exception of
87
property owned by public utilities).

It is possible, of course, to draw distinctions between state and local
88
governments, or between either of them and non-governmental condemnors.

&s to the latter class, the pecullar practice in California ofsundertaking ta
)
gspecify all public uses for which public property may be taken, and then
g0
eeeming to authorige takings by any entity or person for those purpeses

createg the illusion of the possibility of wholessle, unrestricted property
acquizition by condemmation. The condemnor, however, must be "authorized" to
apply the property to the particular use.91 With respect to privately owned
public utllities snd common cmrriers, the certificate of convenience and
necessity issued under the Public Utillities Code plays a vital role.92 Moreover,

acquigition of property through eminent domain proceedings 1s 'tonclusive

23
evidence of the dedication of the property for public use,” aAnd, as
one woulﬁ expect, condemnation by purely private persons or concerns is viptually
9
a myth.

It seems espacially illogleal to distinguish between one governmsntal
entity end another, or between a govermmental entity and a publie service
corporation, when all may be providing the identical public service, The

naceasary safeguards should be built into the law dealing with possession

prior to judgment rather than seemingly derived from constitutional classification.

The previous recommendation of the Commission was and remains sound.
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Classification and Public Purposes

The Constitution and the Code of Civil Procedure limit the purpcases

for which inmediate possession may Be taken to "any right of wey" or

g5
"lands to be used for reserveir purposes.” The court order for immediate
96
posaession muat reflect one of thess purposes, The courts, however, give

97

the terms an expansive construction,

The twe separate comstitutional amendments authorizing immediate possession
for, first, "rights of way" and, second, "lands for reservolr purposes"
seem to have, as thelir basls, the exigencies of lend assembly. This
consideration divides, in turn, into two aspects; {1) The delays inherent
in obteining the last parcel necessary for projects for which many parcels
are needed; and {2) the problem of limiting compensation to that which is
"juat" in dealing with any property own=r who would bargain on the basis
of the public needs in such gituations,

The arguments submitted to the voters in connection with the censtitutional
98
amendment of 1918 {right of way} are enlightening:

As the law now stands, if the state, or any political
subdivision thereof, seeks to condemn private property for
a rlght of way, for example, for a road, an irrigation canal,
or for flood protection, possession of the property can not dbe
obtzined until after a jury has determined the amount of compensa-
tion te be paid for the taking of such property. Thisa may take
geveral montha. The amendment proposed merely permits the state
or political subdivision thereof, after commencement of proceedings
to condemn, by giving adequate security, to take possession of the
property and proceed with the work before the jury haa determined
how much should be paid.

* * * * *

Under existing law, no matter how urgent mey be the necessity,
or how greet may be the damages suffered by delay, possession can .
not be obtained until after what may bectme protracted litigation,
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As 1o the effect on compensation, the argument continues:
Experience has showm that cities, in acquiring long
stretches of rights of way for public purposes, are often
held up by unreasonsble and arbitrary owners who attempt
to take advantage of a2 rule which requlres that the city
can not go into possession prior to a jury actually fixing
the compensastion to be paid,

* * * * ¥*

It can readily be seen that this amendment doss not

work any hardship upon the property owner. Under the present

law the state or political subdivision can condemn property,

and after a jury has fixed the damage and compensation to be

peid, can pay such amount and enter into possession. This

amendment merely permits a change in the order of proceedings.

The property owner will receive exactly the same compenastion

that he would have received and has the same remedies,

Virtually identical arguments were submitted in connection with the 1934
amendment (reservoirs).

Whatever the logic of these arguments it is spparent that the two stated
purpeses do not encompass all projects for which sizeable land sssemblies
are necessary. Further, not all takings for these two purposes have any
particular urgency about them,

4 is believed that rather than merely designeting two major public

purposes as justifying immediate possession, a more descriminating, situational

approach would bs appropriate.

Appeals, Standards, and Judicial Discretion

The order for possession pending appeal under Sectien 1254 af the Code
100

of Civil Procedure has been held to be an appealable order, The order

for irmmediate possession under Section 14, Article I of the California
101 102
Congtitution is not appealable, howsver, Mandamus to compel issuance,
103
or prohibition to preveni issuance, are the appropriate remedies,

The legislation proposed by the Law Revision Commission in 1961 would
103
have included the following languege in the section authorizing court

orders for immediste possession
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The plaintiff may eppeal from an order staying the order authorizing
immediate possession. Any aggrieved party may appeal from an order
granting or denying a motion to vacate an order authorizing immediate
possession. The appeal does not stey the order from which the sppeal is
taken or the order authorizing immediate posseszsion; but the trial or
appellate court may, in 1ts discretion, stay the order authorizing immediate
possession pending review on appeal or for such other period or periods as
to it may appear appropriate.

That language was deleted and onl& the provisions for a subsequent
motion to modify the amount of the security deposited were included.

The sppellate courts speak of a discretion aﬁ the trial level to grant
or withhold an "order of immediate possessian."lo It is clear, however,
in each instance, that they are referring to the order for possession after
judgment under Section 1254 of the Code of Civil Procedure. Under Code of
Civil Procedure Section 1254, the court has discretion whether or not to
grant the order for possession pending appeal.105 Determination of the
amount, in addition to that of the interlocutory Judgment, to be depoaited
iz also discretionary.106

It is fairly certain, however, that the constitutionally authorized
order for immediate POSSESSiiSTiS available without regard to any other

eonditicons or circumstances, In this connection, the lzgislation
108

recommended by the Commission in 1961 would have included the following

language:

At any time after the court has made an order auwthorielng
immediate possession and before the plaintiff has teken
possession pursuant to such order, the court, upon metion of
the owner of the property or of an occupant of the property, may:

{1} Stay the order upon a showing that the hardship to
the moving party of having immediate possession taken clearly
outweighs the hardship of the stay to the plaintiff,
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Notwithstanding the Legislature's opission of this language, it
would appear that a comprehensive statute applying to all condemnors, end
to condemnations for all purposes, should and could be made to provide
standards.

The statute enacted in Illinois requires the application for an order
of immediate possession to inelude the following:

« » « the formally adopted schedule or plan of operatisn for

the execution of the petitioner's project; the situation of

the property to which the motion relates, with respect to

such schedule or plan; and the ngessity for taking such property

in the manner requested . . . .

Acting on this information the court finds whether "reasonable necesaity"”
regulres taking of possession in the manner requested.llo

This language probably omits some circumstances that would amply
Justify an order, Emergency highway and flood remedial work are examples,
But it is believed that language covering these and all other sgituations
could be devised to give the courts at least some indication of legisiative
poiley. The Tllinois statute was attacked principally because of its asserted
lack of sufficient standards,:lind suetaineed in this and gther reepectis

1

by that state's supreme court,

Preliminary Determination of Public Use and Necessity

One objection to any generglizetion of immedisie possession provisions
is that, at the time of the taking of possession, the court has made only
a preliminary and ex parte determination of any issues goling to the oon-
demnor's right to take the property. Under Code of Civil Procedure Section
1243.5(d), the court is required to determine whether "the plaintiff is
entitled to take the property by eminent domain,” but that determination
is purely preliminary and has no effeect upon ultimaste resolution of that

issue,
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As a general proposition, however, as the Supreme Court of the United
States has emphasized, in "an eminent domain proceeding, the vital issue -
and generslly the only issue - is that of just compensation;"l12

In all but extraordinary cases, the "right to take" reduces to thrae
issues: (1) opublic use under the federal and state constitutions and the
specification of public uses in Code of Civil ‘Procedure Section 1238 and
other statutes; (2) public necessity for the improvement and the necessity
of the particular property for the improvemeni under Code of Civil Procedure
Secticn 1241; and (3) the requirement that the project be located "in the
manner which will be most compatible with the greatest public good and the
least private injury" in Cede of Civil Procedure Section 121;2.'

The first of these issues is, of course, a constitutional one which
cannot be foreclosed by any procedure short of final ﬂudicial determination.113
It is seldom rajsed and even less seldom sustained.ll In most instances
the issue of necessity is governed by the conclusive preswmption provided
by Section 1238 of the Code of Civil Procedure. In cages of takings by
all others, it is the burden of the court to conduct a more thorough inguiry
into that requisite.ll5 The issue as to logation is deglt with as is the
issue of necessity, and is governed by the same rules and presumptions,

Hotwithstanding the important role that judicial determination of
public use and necessity may have played historically, it is not believed
that, as a practical matter, the nesed for a preliminary determination of
these issues should preclude a general and uniform statute governing the
taking of possession prior to judemeni. Article I, Section 14 of the

California Constitution itself contemplates gituations in which the preliminary

determination should uwltimetely be reversed. It provides in this respect
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that the security deposited must cover this eventuality. That section
accords with Code of Civil Procedure Section 1255(a}, governing sbandonment,
which contemplates the necessity of restoring the premises t2 the property
owner if a proceeding is abandoned after possession has been taken,

With respect to withdrawal of the deoposit made to obtain immediate
possession, Code of Civil Procedure Section 1243.7(g) provides that "if
withdrawn, the receipt of any such money shall constitute a walver by
operation of law of all defenses in favor of the person receiving such
payment except his claim for a greater compensation." This provision for
waiver by withdrawal is entirely appropriste, as it would be both factually
and legally inconsistent for the condemnes to withdraw the funds while
contending that the proceeding ultimetely will fail, é

If California's immediaie possession provisions were recast to provide

notice of the application for immediaie possession, the revision could and
should require the property owner to set forth all defensss, other than his
claim to compensation, prior to determination of the application, Although
the period of notice of the application would probably be rather short,
condemnation is almost invariably preceded by administrative actions

which advise, in at least a general way, of the impending acquisitions.

In Federal practice, quite apart from any application of the Pederal Decla-
ration of Taking Act, any issue other than that of just compensation muast
be heard and defermined by the court before consideration of the issue of
compensation.llo

Preliminary Determination of Compensation

The problem of determining the amount to be deposited by the condemnor
in immediate possession cases is  very similar to the problem of meking a

preliminajry determination of other issues.
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Article I, Section 14, of the California Constitution requires that
before immediate possession bs taken, the condemnor deposit "such security
in the way of money deposited as the court in which such proceedings are
pending may direct, and in such amounts as the court may determine to be
reagonably adequate to secure to the cwner of the property sought to be
taken payment of just compensation for such taking and any damage incident
thereto. . ., ."

The section goes on to provide that:

The court may, upoen motion of any party to set eminent demain
proceedings, after such notice to the other parties as the court

way prescribe, alter the amount of such security so required in

such proceedings.

Code of Civil Procedure Section 1243.5{d) added in 1961, preserved
this procedure, adding only the thoughtful stipulation that "Prior to
Judgment, such security may not be reduced to an amount less than that
already withdrawn pursuant to Section 1243.7."

The statutory change did clarify the constitutional requirement to
specify that the security should be in the amount that the court determines
to be "the probable just compensation which will be made for the taking of
the property and any damage incident thereto,"

Prior to the enactment of a %eneral provision for withdrawal of the
total amount deposited in 1961,11 no great significence attached to the
amount of the deposit. Property owners had little or no c¢oncern with the
amount of the depesit or with the fact that it is typically determined on
ex parte applicatlon by the staff sppraiser's affidavit.llg With the general
provisions for total withdrawal, and especially in a comprehensive statute
standardizing procedure in immediate possesgion cases, the preliminary

determination of probable just compensation becomes a much more important

matter.
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Even though the property owner is permitted a motion to increese the i
amount of the deposlt, and even though the amcunt which he may recover in
excess of the amount deposited will bear interest from the date possession
is taken,120 the general policy of permitting total (and insofar as possible,
convenient) withdrawal, the necessity of a reasonable preliminary determina-
tion of probable just compensation argues strongly in favor of & noticed
motion, rather than ex parte, procedure.

Although it is not believed to have the same significance in California,
the procedure provided for determining the estimated amount of compansation
assumes great constitutional importance in other jurisdietions. This is
true even in those states which have been unfortunate enough to borrow
California’s constitutional provision on the subject. The Supreme Court
of Washington, for example, invalidated that state's immediate possession %
provisions because they required the condemnor to deposit the amount of its :
last offer to the property owner.lal The Arizona Supreme Court has sugstained
its statute, but the statute itself provides for fixing of the deposit by
the court on noticed motion afier consideration of such evidence as the
court congiders necessary.122 The Supreme Court of Tdaho agreed with the
Washington court rather than that of Arizona, in invalidating an immediate
possession statute in which the deposit was based upon the condemnor's
affidavit as to value.123

A concurring opinion in the Washington decision undertakea to explain
the differences and the essential problem as follows:

The significant difference in the Arizona statutory procedure

is the fact that thereunder the trial judge, without a jury,

takes evidence as to probable dameges or compensation, and

thereupon determines or Tixes the amount of probsble demages
or compensation. [Emphasis by the court.]

* * * * *
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If legislation of the latter-mentioned type, comparable
to that involved in [Arizona] had existed, it is my best
Judgment, and I am strongly convinced, that the court in the
early Washington cases could, and probably would, have decided
the basic questions involved in the same manner, but without
being compelled to advert to the broad, sweeping langusge with
reference to the matter of prepayment of compensation or
damages.

* * * * *

These defects reonder our legisleiion invalid constitutionally

{Art, I, § 3, state constitution), strictly upon the ground of

a lack of acceptable due process safeguards for property

ovnmers in eminent domain proceedings, where the state is

seeking immediate possession of property for right-of-way purposes.
The defects in the eminent domain procedure, as I ase them, may

be corrected by appropriate legislation, without the necessity of
constitutionel amendment. 4

Constituticnal problems quite apart, it would seem that these considerationrs

srpue strongly for a noticed motion procedure for immediate possession cases.

In the context of generalized and uniform provisions for Iimmediaste possession,
a property owner's right to be heard, except in the extraordinary case, seems

reasonsble, In all other respects, Califernia's experience with existing

deposit provisions seems to have been satisfactory,

Procedure for Obtaining Order (Ex Parte or Noticed Motion)

Although provisions for immediate possession were included in the eminent
domain title of the Code of Civil Procedure as enacted in 1872, since that
time the metter has undergone an erratic statutory and comstitutional history.

From the constitutional amendment of 1918 through 1961, procedure for
obtaining an order of immedjate possession was specified in Section 1k of
Article I of the California Constitution. There were no statutes on the
subject, but it was assumed that the order of possession was obtained by

ex parte gpplication and that practice developed.
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This practice was continued and expressly provided Tor in the 1961
changes recommended by the Calitornia Law Revision Conmission Although
Code of Civil Procedure Section 1243.5, as added in 1961, requjres service
of the order for possession upon owners and occupants for speéified periods
before the taking of possesgsion, the substance of the Law Revision
Commission's recommendation was not enacted. That recommendation would 3
have atteﬁpfed 8 compromise between ex parte procedure and noticed motiop

procedure by greatly expanding the motion t> be made by the property owper E
125 !
after 8x parté crder but before possession is taken, The following language %

would have been included in Code of Civil Procedure Sectish 1243.%5 under g
that recommendation:

(e) At any time after the court has mede an order, the court, upon
authorizing immediate possessgion and before the plaintiff has
taken possession pursuant to such order, upon motion of the
owner of the property or of an occupant of the property, may:

(1) Stay the order upon a showing that the hardship to
the moving party of having immediate possession taken clearly
outweighs the hardship of the stay to the plaintiff,

(2) Vacate the order if the court determines that the
plaintiff is not entitled to take the property by eminent domain
or that the plaintiff is not authorized to take immediate pospessiecn
of the property.

(f) [Provisions for appeal.]

(g) Failure of a party to make a motion to astay or vacate
an order authorizing immediate possession is not an abandorment
of any defense to the action or proceeding,

Other states meke various provisions as between ex parte or notice of
motion procedure. The California idea of ex parte procedure, with motion
to modify is8 not usual, stemming as it does directly from the amendments to
the Constitution. For example, the draft model statute prepared by the
Highway Research Board exemplifies provisions enacted in many states, and
has been used as the basis for legislation even in those states in which

126
condemnation for highway purposes is treated as unique. The lighwey

Research Board study provides alternatives in this respect. The motion is

provided by that draft as follows:u
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Whenever the State or any of its agencles, instrumentalities
or political subdivisions institutes proceedings to condemn
property for highway purposes, it may file a written motion
either simultaneously with the petition ¢ condemn or at any
time before judsment, requesting that it be vested with title
in fee simple or any lesser estate in the property or easement
being condemned and be authorized to take possession and use
thereof; or only the possession and use of the property, if the
court determines that possession and use without title is
sufficient, pending the final determination of damagzs. The
motion shall contain or have annexed thereto: {a) & statement
of the authority under which the property or any interests -
therein or any easement is taken; (b) a statement of the pubiic
use for which such property or any interests therein or any
easement is taken; {c) a description of the property or any
interests therein or any sasement sought to be taken, sufficient
for the identification thereof; (d) a statement of the legal
estate or interest sought to be taken; (e) a statement of the
formally adopted schedule or plan of operation of the project
and the relationship of The property sought to be taken to such
schedule or plan; {f) a statement as to the need for the early
vesting of title andfor possession of the property.

Under one alternative recommended in that study, the eourt makes its
order for immediate possession based entirely upon the "written motion"
contemplated in that recommendation. Under the alternative, the suggested
statute would continue with a provision for netice of the motion and its

disposition, as follows:

Alternative Provision

The court shall fix a date, not less than (five) nor
more than (ten) days after the filing of such motion,
for the hearing thereof, and shall require notice to be

given to each party in the proceeding whose interests would
be affected by the requested taking, except that any party
who has been or is being served by publication and who has not
entered his appearance in the proceeding need not be given
nctice unless the court 52 requires, in its discretion.

At the hearing, if the court has not previously determined that
the petitiosner has authority to condemn property, that the
property ssught to be condermed is subject to condemnation, and
that such right is not being improperly exercised in the
particular proyceeding, then the court first shall hear and
determine such matters. The court's order therein shall be a
final order, and an appeal may be taken therefrom by elther
party within {ten) days after the entry of such order.
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%o such appeal shall stay the further proceedings herein
prescribed unless the appeal is taken by the petitioner,
or unless an order staying such further proceedings shall
be entered by the trial court or by the appellate court.

If the foregoing matters are determined in favor of the
petitioner and further proceedings are not stayed, or if
further proceedings are stayed and the gppeal results in a
determination favorable to the petitionper, then the court shall
hear the issues raised by the petitioner’s motion for taking.
If the court finds that reasonable necessity exists for taking
the property in the manner reguested in the motion, the court
then shall hear such evidence as it may consider necessary
and proper for a preliminary finding of just compensation, snd
in its discretion, the court may appoint three competent and
disinterested appraisers as agents of the court to evaluate
the property to which the nmotion relates and to report their
conclusions to the court within five days after their appoint-
ment, The court then shall make a preliminary finding of the
amount constituting just compensation.

The stbstance of that recommendation is also included in the Tllinois
study and has been enacted in that state.la? It would not be essential
that hearing or disposition of the motion Tinally determine all issues
other than the issue of just compensation. California condemnation law
has worked out most of the consequences of the remote possibility that an
order for immediate possession can be obtained and the action finelly fail.

Service of notice of the motion would be a problem. But service of
summons and of the order for possession must be made under existing practice.
It would be necessary to add the substance of Code of Civil Procedure
Section 1254.3, dealing with service on unknown defendants and others, to
any provisions made for service of the notice of motion., And, the language
of Code of Civil Procedure Section 1243.5{(c), pgéviding for certain
smergency situations, should be incorporated.l2 In general, however,
service of the notice of motion would not appecr to present any problems

not connected with service of summons and order for possession under existing

procedure.
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Disposition of the moticn would not necessarily entail consideration
of any evidence or matters not now considered, at least in theory, on the
ex parte application. The exception, of courge, would be whatever evidence
the property owner might choose to offer to support his contention. This
should be required to be presented solely by affidavit or declaration. In
the great majority of cases, disposition of the motion should prove to be
as expeditious as consideration of the ex parte application.

If the existing constitutional classification as to condemnors and
purposes is considered to hove merit, then ex parte procedure might be
retained for those takings, with a noticed motion procedure made available
for all others.

Yet another, and meore rational, alternative would be to develop snd
gensralize the Commission's earlier recommendation to preserve ex parte
procedure while making generous provision for remedial motiosn by the
property owner. That course sntails careful attention to the notice pericd

provided in the order for possession.

Tmmedigte Possession of Public Utility Property

Section 32a, Article XII, of the California Constitution confers on
the Legislature "plenary” and ‘unlimited" authority to delegate to the
Fublic Utilities Cammission129"power” and "jurisdiction" to "fix the just
compensation to be paid for the tmking of any property of a public utility

in eminent domain proceedings,” Thig authorization and its implementing

legislation are the only exception to the uniform application of the

eminent domain title of the Code of Civil Procedure to all condemnation.
Pursuant to this authority, the Legislature has enacted Public

Utilities Code Sections 1h01-142]1, which provide an alternative procedure to
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proceedings under the eminent domain provisions of the Code of Civil
Procedure.l3o Section 1202.1 of the Public Utilities Code expressly
provides for the taking of possession prior to the determinatiosn of
compensation in railroad crossing proceedings, whether the proceeding is
initially commenced in the superior court or before the Public Utilities
Commission,

Even when the proceedings are in the superior court, there are precepts
that have unique application to the taking of property owned by public
utilities.lal For this reason, this article merely notes the existence
of the immediate possession provisions uniguely applicable to takings of

public utility property and defers consideration of these provisions for a

subseguent article,

Immediate Possession Distinguished from Entry for Survey, Examination or

AEEraisal

In a number of jurisdictions, the provisions for possession prior to
trial include the authorization made in virtually all states for a
preliminary entry upon property for purposes of survey, location, exploration,
appraisal and the like. Since its adoption in 1872, Code of Civil Procedurs
Section 1242 has authorized all condemnors to "survey and locate" property
required for public use. The section makes no provision for formalities or
compensation, "except for injuriss resulting from negligence, wantonness,

132
or malice,"
In 1959, Code of Civil P:acedure Section 1242.5 was added to make much

mors elaborate provision for preliminary entry for purposes of survey and

exploration in takings for reservoir purpcses. The section provides for a
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deposit of security in the superior court, exposure of the deposit in certain
respects, and for a court order to facilitate entry for these purposes.

Notwithstanding the language and various changes in Section 14 of
Article I of the Californis Constitution, the general California provision
has been held justified as a means of permitting a condemnor to comply
with various provisions of the eminent domain law which require the preparaticon
of maps, plans and the like.l33 The permission has been held to be
limited, however, to "such entry and superficial examination as would suffice
for the making of surveys or maps and as would not, in the nature of things,
seriously impinge on or impair the rights of the owner to the use and
enjoyment of his praperty.l3

In any comprehensive revision of the eminent domain laws, the distinetion
between this sort of entry and immediate possession should be maintasined and
continued. Tt might be advisable {6 adapt such provisions ag those of Code
of Civil Procedure Section 1242.5 for application to all condemnation.

In a related context, Section 1% of Article I of the California
Constitution refers to immediate possession of property "whether the fee
thereof or an easement therefor be sought.” California statutes end courts
uniformly refer to immediate "possession" even though the use or privilege
prior to trial is not "possession" in the legal sense.l35 This long

standing practice seems not to have led to difficulty, and it seems

unnecessary to contrive any more precise terminology.

Enforcement of Orders for Possession

The order for immediate possession under Article I, Section 14 of the
California Constitution and Code of Civil Procedure Section 1243.5, the

order for possession pending appeal under Section 1254, and the final order of
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condemnation under Section 1253, are not to be confused with either "writs
of possession" or "writs of assistance." Although they entitle the condemnor
to possession in eccordance with their terms, such orders are not effective
as instructions to enforcement authorities.

The "writ of assistance" was the summary process appropriate for
placing a party entitled by judgment or decree to possession in actual
possession of the property. The writ as developed in chancery practice
continues under the Code of Civil Procedure, especially Section 187 which
authorizes the adoption of "any suitable process or mode of proceedings"
for effectuating a court's jurisdiction.136 In California there 13 no
statutory delineation of the process. Because various sections of the Code of
Civil Procedure use the term "writ of possession” in connection with unlawful
detainer and guiet title proceedings, that term is now used more commonly
than "writ of assistance."la?

Whatever the terminoéogy, the writ is the remedy available to a2 condemnor
entitled to possession.l3 Where the right to possession has been determined,
the writ is obtainable as a matter of right, and mandamus will issue to
require its issuance and execution.139

The eminent domain title of the Code of Civil Procedure formerly made
provision for writs of assistance in condemnation proceedings in Section 125k,
Those provisions were deleted, apparently through inadvertence, in one of
many revisions of Section 1254 for other 1:mu~p@$¢.=.'s.lhLO In a comprehensive
eminent domain statute it might be desirable to include an appropriate
provision, codifying existing judiecial practice, applicable to all orders

under Code of Civil Procedurs Section 1243.5 (irmediate possession), 125k

(possession pending appeal), and 1253 (final order).
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Period of Notice to the Condemnee

Section 14, Article I, of the California Constitutien dees not mention
any delay in the effective date of the orders of immediate possesgion for
vhich it provides,

In 1957, Sectien 1243,5 was added to the Code of Civil Procedure to
require three days"notice in immediate pessession cases,

To further reduce the possibility of hardship, Code af Civil Procedure
Section 1243.5 wes amended in 1951 to require that the condemnee be giveﬂ
20 days' notice prior to the {ime possession is taken By the condemnor.l :
That section contains an exception to the nermal 20 days' notice which
permite the court, upen "good cause shown by affidavit,” to reduce the
notice period to not less than three days.

This history illustrates and underscores ths very summary nature of
California's provisione for possession prior te trial, If such possession
iz to be made more cemmon, or even usual, the notice perled will require
careful reconsideration., Gauged by the current concerﬂ over the problem
of dislocation of persoms by goveramentel a.ctivitiea,1 ° existing immediate
peoasession procedures may bBe defective in falling to provide the occupant
of & residence or the persen in possessgisn of a place of business with a
reagonable time in wh;ch to vacate the property, Twenty days' notice can
cause the occupant great inconvenience and provides the condemnor with a
"eoerciye tool" in cases in which the property is not needed immediately.

Massachusetts enacted legislation in 1964 which provides that no person
shall be required to vacate property acquired by eminent domain until..

143
four montha afier he hags been given notice of the itaking,
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A study prepared by the stzif of the Select Subcommittee on Resl
Property Acquisition of the Committee on Public Worka of the United States
llouse of Representatives contains a recommsndation that “clearing or
construction should be mo scheduled that an occupant is not compelled o

move from a home, business, or farm without at least 180 days written
144
notice of the date by which the move 18 required.” Senate Bill 1201

was introduced in the 89th Congress to effectuate the recommendations of
145
the steff of the Select Subcommitiee, Hearings were held on the bhill,

but no setion was taken bhecause various agencies requested time to sgtpdy
the comprehensive proposals of the Seleect Subcommittes,

The testimony at hearings took no sﬁrong objection to the 180 days!
notice requirement, but the General Counsel of the Department of Defense
made the following critical comment:

The requirement in section 10l(a){6) that the owner be given
180 days' notice before he can be made te vacate his premises
provides a peried of grace that is unreasensble in many cases,
and in some is totally incompatible with the military need,
During the Cuban missile crisis, for example, it was necessary
to acquire easements for missile sites on an expedited basis,
and it would havelﬂgen utterly impracticable te comply with
this requirement.

Generally speaking, other persons testifying toik the view that the
147
recomeendation would impose a feasible requirement, For example, a

representative of the Bureau of Public Roads stated the following view:

The amount of time required for planning is not the
controlling factor since in many instances the notice could
not be given until the planning is complete and final right-
of-way lines have been established. The 180-day requirement
would provide additional leadtime for the orderly right-of-
way acquisition., After an initial glowdown to provide this
leadtime, the program should groceed without further delayas
because of the r'\'aquimaJ:n.leen'l;.l’+

iI.R. 7984, the llousing and Urban Development Act of 1965 as passed
by the Ilouse, contained the following provision:
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{6) the construction or development of any public
improvements shall be so scheduled that no person lawfully
pccupying the real property shall be reguired to surrender
possession on aceount of such coanstruction or development
without at least 90 Qays' written notice from the applicant
of the date on which such construction or development is
scheduled to begin,

The Senste did not include this portion of the bill because ﬁenate Bili
1201 and other bills were pending in a Senate S\ibcommittee.1 ?

Of course, most California condemnees receive notice of impending
condemnation long before the filing of any action, For example, information
provided by the California Department of Public Works indicates that
advance notice of the date when possession is required is given by:

(1) Letters to the occupants,

(2) Personal visits to the ocecupants.

(3} FPublic hearings on proposed projects.

(%) Public meetings to discuss right of way procedures.

(5) Pamphlets handed to the public at public hearings and also
mailed or delivered personally prior to inspection of the property for
purposes of making an appraisal.

In the vast majority of cases, the persous cccupying property taken
by that department receive at least 90 days' notice of the date possession
of the property will be required. In a few cases, however, less than 90
deys! notice is given. Further, the occupant of property being taken by
the California Department of Public Works 1s given more notice than is
given in other states.

_ From this information, it appears reasonsble to require that, in the

ordinary case, the condemnee be nllowed 90 days within which to relocate,

The requirement would be limited, as in the Pederal proposal, to residences,
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farms and places of business. The requirement should clearly provide that
such notice may be given before, as well as at the time of or after, the
condemnation action has been filed. Provision should also be made for
emergency and urgent situations in which the condemnor may move the court
to shorten the notice period to not less than three days.

This general reccommendation would provide the property owner with
more adequate notice and do much to preclude the possibility of immediate
possession being used as a "coercive tool." If enacted, the Federal
legislation would apply to all Federally assisted acquisitions, Therefore,
consideration should alsc be given to conforming California law to

period of notice required by any federal statute.

Interest in Ymmediste Possession Cases

Since adoption .of Code of Civil Procedure in 1872, Section 1249 has
provided that:

If an order be made letting the plaintiff into possession,

as provided in section 1254, the compensation and damages

awarded shall draw lawful interest from the date of such

order.
This section was rendered meaningless in immediate posseasion cases by
changes in Section 1254 that made that section refer only to possession after
judgment. In & landmark decision in this area, the California Supreme Court
held that the property owner is entitled to damages for the use and
poasession of his property from the date of the taking of possession te
entry of the final order in condemnation.lso The decision{further held the
dameges, for convenience, may be computed as 7% in interest on the amount
of the Jjudgment.

Clarification of this matter was accomplished in 1961. Code of Civil

Procedure Section 1255b now provides that interest in immediate possession
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cases accrues from the time possession is taken or the date after which
the plaintiff is authorized to take possession by an order for possession,
whichever is earlier. There is little, if any, disagreement over this
pollecy, since all agree that if the property is physically token, the
condemnee hes for all practical purposes lost his property and should be
alidwed legal interest until he is paid the award.

Section 1255b alsc provides that interest shall cease "as to any
amount deposited pursuant to Section 12h3,5, [on] the date that such
emount is withdrawn by the person entitled thereto." This permits the property
owner to leave the deposit in the court and to recover seven percent
interest on the final award frem the dgte that interest begins to acerue.

Unlike California, the Federal govermment and a number of states stop
151
Interest on the money deposited from the time of the deposit. Interast

must be pald, of course, on the difference between the final award and the
amount of deposgit, It would be highly desirable for Californiaz to attain
this result. As stated by a representative of the California Attorney
Generpl's office:

Code of Civil Procedure section 1254 provides that in
cases where plaintiff is not in possession of the property and
there is a judgment, the plaintiff can proceed ex parte to
obtain an order authorizing it to take possession by deposi ing
the amount of the judgment, plus such further sums as may be
required by the court, and in such event, if there is an appeal,
interest ceases to run as of the date of deposit of the money,
See Code of Civil Procedure section 1255b. Illowever, no like
provision provides for the termination of interest after judg-
ment and deposit of the amount of the judgment when plaintiff has
taken possession prior to judgment, exeept in instances where the
defendant fails to secure a larger award following his appeal.

It is felt that there should be a provision added to section
1255b of the Code of Civil Procedure providing that interest
shall terminate as to any amount paid into court after judgment
when the condemnor files a statement providing that the defendant's
right of appeal is not waived and that the defendant has a pright to
the proceeds of the judgment deposited into court for his benefit,
If the defendant is successful on his appeal and ultimately obtains
a larger judgment, interest would, of course, be paid upon the
differenci58etween the smount previously deposited and the final

Judgment.
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A Federsl directive goes further and stops interest fram the time

of deposit in all immediate possession cases. With respect to highway
funds, the directive provides that:

Federel funds will not be availgble for reimbursement of any

interest payments to the property owner after the date

payment ig made available to him, on the por?ion of the ﬁ%ﬂ?l

gsettlement or award represented by such partial payment.

Whether deposited funds are "available" to the California condemnee
within the meaning of the directive appears not to have been determined.
Although California allows withdrawal of all of the depesit, where there
are owners of various interests in the property, the period between deposit
end withdrawal will necessarily be lengthened. As set forth in the
following subtopic, there are inherent problems in withdrewing the funds
depogited in such situations. The Illinois statute causes interest to
cegse oOr nothhased on the gimple test whether the condemnor opposes the
withdrawal.15 Such a provision could, and probably should, be woven into

the text of subsections (e) and {f) of Code of Civil Procedure Section 12U3.7.

Withdrawal of Amount Deposited

Section 1243,7 of the Code of Civil Procedure was added in 1961 to
provide a detailed procedure whereby the condemnee may withdraw all or any
portion of the amount deposited for his property or property interest in an
immediate possession case, Unlike deposit provisions aimed at assuring the
solvency of a litigant, the primery purpose of the depogit in an immediate
possession case is to ensble the condemnee to withdraw and use the amount
deposited.lss Ordinarily, the condemnee cen be expected to use the amount

withdrawn to finance the purchase of a residence or the reloccation of his

place of business,
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A condemnee seeking to withdraw zll or a portion of the deposit must

make en application to the court for an order pemitiing withdrawal.

Such an order may not be made until at least 20 days after service on

the condemnor of the application for withdrawal, or until the time for

all cbjections to the withdrawal has expired, whichever is later, Within
the 20-dsy period, the condemnor may object to the withdrawal on the ground
that other persons are known or believed to have interests in the property
being condemned. If the condemnor objects, he must attempt to serve
personally such other persons with a notice that they must appear within
10 days of service of such notice if they wish to contest the withdrawal.
If the condemnor is unable to make such personal service, the person
seeking to withdraw the deposit must make the service, TFailure of g
perscon so served to appear and object within 10 days after service waives
"any right to such amount withdrawn or further rights against the
[condemnor] to the extent of the sum withdrawn."

If a person served appears and objects ito the withdrawal, or if the
condemnor so requests, the court shall hold a hearing after notice to all
parties and shall determine tne amounts to be withdrawn, if any, and by
whom, If the court determines that a party is entitled to withdraw any
portion of a deposit which another party claims, the court may require such
party, before withdrawing such portion, to file an undertaking to asaure
repayrent of any excess withdrawal, subject to certain statutory limits on
the amount of the undertaking. When the final judgment determines the amount
to which each person having an interest in the property is entitled, the
person meking a withdrawal in excess of the amount of his final award is
required to repay the excess to the person entitled thereto, together

with interest from the date of withdrawal.
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If the total amount sought to be withdrawn prior te judgment exceeds
the amount of the original deposit, the person or persons seeking to
withdraw any amount in excess of the original deposit must file an under-
taking to assure repayment of the excess, The staiute provides that é
bond premiums for such purposes are recoveresble costs, The amount
withdrawn is credited upon the final award, The statute provides procedures
for enforcing repayment of any excess withdrawals,

Withdrawal of all or s portion of the deposit constitutes a waiver
by the person making such withdrawal of all defenses to the condemnation
except a claim for inoreased campensution.lss

These provisions for withdrawal of the entire depoait were snacted in
1961 upon recommendation of the California Law Revision Cummisaion.157 At
that time, the procedures were reviewed and revised in response to the
Commission's recommendations, and appear to have besn working satiafactorily
in nost cases. In situations in which the condemnation action necessitates
jury valuation of separate interests (typically leasehold), however, it is
appareant that further aimplification will be difficult.

In 1939, the Legislature added Code of Civil Procedure Section 1256.1,
which provides that vhere there are twe or more estates or divided interests
in property, the condsmnor iz entitled to have the value of the property
first determined., The respective rights of the defendants to the award
are then determined by the same finder of fact, The section contemplates
that the rights of the various parties in a particular parcel of lagd and
in the award for that parcel shall be determined in one Judgnent.ls

Prior to the enactment of this section, the appellate courts had held
that the deposit for the taking of immediate possession had to be segregated

ints ssparate interests existing in any one parcel, They held that in



this respect there was as great a difference between cwners of separate
interests in the same parcel of land as between owners of separate parcels
of land.lsg It 1s assumed thet this view has been changed by enactment
of Code of Civil Procedure Section 12L9,1, and the uniform practice sppedrs
te be to make an unsegregated deposit, Problems may remain, however,
especlally in view of the fact that the earlier cases were based upon an
interpretation of Section 1% of Artiele I of the California Constitution.
It would geem that, as s minimum, the condemnor should be expresaly
authorized to make a segragated deposit in such relatively simple divisions
of interest as between an owner and the holder of a deed of trust. This
would permit =& related provision halting interest and thereby, in
effect, requiring withdrawal. ©Similarly, in such situations, the condemnees
might be permitted to require segregated deposits to facilitate withdrawal,
This iz & matter that could be hendled on disposition of the motion, if a

noticed motion procedure for immediate possession were to be adopted.

Date of Valuation in Immediete Possession Cases

Under Code of Civll Procedure Section 1247, the basic date of valuation
is fixed by the issuence of summons. If the cause is not tried within one
year and the delay ie not caused by the defendant, the valuation date is
the date of trial. Great significance, partly real and partly imaginary,
1s coomonly imputed to these alternative dates of valuation., Meny
explanations have been offered in justification of the basic date, but in
the context of the Code of Civil Procedure ss enacted in 1872 it seems clear
that that date 1s taken simply by analogy to other civil actions, The
altermate - date also hes debatable ramifications and has recently presented

160
a major problem of cocnstruction,
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In any event, the dates of valuation are not varied by the taking of
Immediste possession. An order for immediste possession cannot be obtained
prior to commencement of the actlon. Ilence, in moat cases the date of valuation
is fixed at some time prior to the taking of possession, It is possible,
however, for the date of valuastion to shift to the date of trial, leaving a
long gap between the change of possession and the alternate date of
valuation fixed for all cases.

California courts take the irreconcilable position that issusnce of
sumons constitutes & "constructive taking" (in explanation of the date
of veluation under Code of Civil Procedure Section 1249}, yet that a taking
of possession by the condemnor (under either the immediate possession or
possession-pending-appeal provisions) is not e taking for such purposes.

The date of wvaluation in immediste possession cases has been considered in
a number of appellate decizions with uniform resuits., In the leading
decision, the date of trial was approximately five years subsequent to
issuvance of pummons, and possession hed heen taken shortly following the
commencement of the proceedings, The property owner contended that property
values had fallen and that he was constitutionally entitled to a date of
valuation as of the change of possession. In holding that the taking
of possession has no bearing on the . date of valuation, the court discussed
the situation as follows:

The legal basis of the contention that the 19L2 value -

should have been considered, necessarily is that appellant

had a constitutional right to have compensation fixed as of

the date when plaintiffs entered into actual possession, and

that the Legislature therefore was without the power to

provide that values should be fixed as of any other time.

The contention is not sound unless entry into possession by the

condemnor was a "taking” of asppellant’'s property, which would

regquire that coupensation be assessed according to the value
at that time.

* * * * *
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An owmer who is deprived of the use and occupancy of his
land before he is actually compensated in the amount of its
value is entitled to be recompensed for his loss. To that end,
an allowance of interest in the amount of the award to the
time of judgment is proper [citations omitted). But it cannot
be successfully contended that the mere entry into possession
by the condemnor amounts to such a complete and irrevocable
taking as to require application of the rule that the owner is
entitlad to the value of his land at the time it is taken.

The Constitution guarantees that he be compensated only for
whatever is taken from him--the value of use for the time he
is deprived of it, and the value of the fee or easement, and
damages a8 of the time when title either actuslly or comnstructively
pesses. No doubt it would have heen competent for the legislature
to provide that compensation should be assessed according to
values at the time the condemnor enters into possession . . . .161

Although this view is correct under the Code of Civil Procedure, it is

not the result reached in most jurisdictions, esven in those states that fix
162
the date of trial as the date of wvaluation. As stated in a leading
decision from New York:
A recognizad exception to the general rule exists where
the condemmor, under legal. authorization, enters into.possession
of the realty before he takes title. Under such circumstances,

the value date is moved back to the date of compliance with the
legal conditions for possession before title. [Citations cmitted.]

* wx * * *

A review of the decigions leads to the conelusion that the

rule generally to be applicd in condenmation proceedings in this

state is that thz title vesting date or possession date,

whictever is the earlier, shall be regarded as the value fixing

dete,163

Coneceding that eomdemnces gerszrally desire the latest possible date of
valuation, and coaceding that the alternate date provided by Code of Civil
Procedurs Section 1249 is of soue value in cauging condemnors to expedite
proceedings, 1t is believed that the date of valuation should, in no event,
be fixed later than thz change of possession.

Legislation prcposed for the Federal govermnment, in reference to the

date of posssssion, would provide:
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The term ‘date of valuation' means the date of possession,

the date of a purchase agreement, the date of filing a declara-

tion of taking, the effective date of a court order of

possession, or the date of trial, whichever is the earliest.16h

Admittedly, change of Code of Civil Procedure Section 1245 merely
to deal with jmmediate possession cases hardly seems worthwhile., A major
problem in connection with that section is whether the usual date of valuatlon
should be shifted from issuance of summons to date of trial or scme other
date, or whether detailed legislation should be incorporated to deal with
severa) subtle and important problems. The rule establishing the change
of possession ss the valuation date in cases of possession prior to final
judgment should be built inte that revision.

That result would coincide with the logic adhered to by the Law
Revision Commission in 1961 to the effect that a change of possession prior
to final order should pass all of the burdens and benefits of ownership to

the condemnor, excepting title and a safeguarded right to "just compensation" !

retained to the condemnee,

Abandonment of Proceedings and Delay in Payment When Immediate Possession

lag Been Taken

Under Code of Civil Procedure Section 1255a, whether or not inpediate
possession has been taken, the condemnor may abandon the condemnation
proceeding at any time after the filing of the complaint and before the
expiration of 30 days after final judgment. Ilowever, upon motion of the
condemnee, the court may set aside an abandomment if the court determines i
"that the position of the moving party has been substantially changed %o
his detriment in justifiable reliance upon the proceeding and such party

cannot e restored to substantially the same position as if the proceeding

had not been commenced.” This statutory restriction upon abandorment
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of & condemnation proceeding was enacted in 1961 upon recommendation of
165
the Law Revision Commission, This treatment of the problem admittedly

was a compromise between an unrestricted privilege to abandon and an
absolute prohibition of abandomment in stated situations, such as the one
in which immediate possession is taken,

In Federal practice and in a growing majority of the States, the
proceeding may not be abandoned without consent of the condemnee after
possession is taken., The reasons for this position have been aptly stated
as follows:

First of all, the ., . . position should not be an undue burden
upon the condemnor: there have been relatively few abandon-

ments following immediate possession since the creation of this
right in . ., . [1911]; and even with the proposed expansion of

the right of immediate possession it is doubtful if there will

be more than a nominal mumber of such instances in the future.
Second, it must be emphasized that the right of inmediate
possession is an extraordinary power and as such its use should

be controlled and the condemnee should be protected wherever
posgible, Third, not only is the character of the land often
changed by the condemnor to the condemnes's detriment, but damasges,
even though they may meke the condemnee "whole" in a legal sense,
may not justly compensate the owner for lost business opportunities.
Last, a rigid restriction against abandorment would establish a
necessary check against any administrative abuse on the part of the
condemnor who gains full dominion and control of the property,

It should, of course, be noted that abandongent is always
permissible by stipuvlation of the parties.l I

If the condemnor is permitted to abandon the proceeding, Subsection
1255a(d) requires that the condemnee be compensated for any "damages arising
out of the plaintiff's taking and use of the property and damages for any
loss or impairment of wvalue suffered by the land and improvements after
the time the plaintiff took possession of or the defendant moved from the
property sought to be condemned in compliance with an order of possession,

whichever is earlier." This provision obviously is designed to assure that
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the condemnee will be made whole for any loss suffered as a result of the
condemnor teking possession of the property or obtaining an order of
immediate possession.

The provision is not self-explanatory, however, as %o why immediate
possession might justifiably bave been taken (presumably to expedite a
public project) and yet the property have been permitted to remain in a

condition appropriate for return to its owmer.

Further, even a qualified privilege to abandon without consent of the
condemnee is entirely inconsistent with the unifcrm provisions for withdrawal
of the ftotal deposit. No provision is made for repayment or recoupment
of the money withdrawn in such a situation.

It is recommended that very serious consideration be given to i
eliminating the unilateral privilege to abandon after possession is taken.
The California Supreme Court has indicated that the power of eminent domain
wasg neveg intended to permit "shopping" for either properties or favorable
awards,l ° and that policy would appear to have even stronger application
to actions accompanied by immediate possession,

A related recormendation, pertaining to abandomment of proceedings
generally but having especial application to immediate possession cases,
is made in the notes.169

The provisions governing payment of the award are closely related to
those made for abandorment of proceedings.

As enacted in 1872, Code of Civil Procedure Section 1251 simply provided
that "a plaintiff wust, within 30 days after final judgment, pey the sum
of money assessed." This bagic provision remains, and in this connection,
the eminent domain title defines "final judgment” as meaning "a judgment
when all possibility of direct attack thereon by way of appeal, T$gion for

new trial, or motion to vacate the judgment has been exhausted."
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The 30-day period within which the condemnor must pay the award is

therefore extended an additional 60 days within which an appeal may be
171
filed after entry of judgment or disposition of a motion for new trial,

The period is alsc extended by the 10 days from notice of the entry of

judgment within which either party may move for a new trial, or move to
172

vacate or set aside the judgment.

These long standing rules apply alike to cases accompenied or
unaccompanied by immediate possession. As to the former cases, the rules
emphasize the significance of the broad provisions made in 1961 for
withdrawael of funds deposited to obtain immediate possession. The rule
remains, in cases unaccompanied by immediate possession, that during the
90 days or more "afforded a condemnor for contemplation of the award and
the advisability of paying that amount for the property or of abandoning
the project,” there iz no method by which the condemnor can be compelled

173
to take or pay for the property. One of the advantages to the property
owner of immediate possession being faken is therefore apparent,.

In 1911, the beginnings of a provision for even further delay in
payment were added to Section 1251. That provision now reads as follows:

In case the plaintiff is the State of California, or is a

public corporation, and it appears by affidavit that bonds

of sald State or of any agency thereof, or of said public

corporation must be issued and sold in order to provide the

money necessary to pay the sum assessed, then such sum may

be paid at any time within one year from the date of such

Jjudgment; provided further, that if the =ale of any such

bonds cannot be had by reason of litigation affecting the

validity theresof, then the time during which such litigation

is pending shall not be considered a part of the one year's
time in which such payment must be made.

A decision prior to an amendment of former language in 1937 hed ‘held- that

the one year exception applied only when bonds of the state or a public

wBhw




corporation were to be sold and consequently had no application to bonds
issued under the Street Opening Acts of 1903 or 1911, ai such bonds
were not those of the state or of a public corporation.lT A similar
result had been reached where the bonds to be sold to pay the judgment
were those of an improvement district.175 The reasoning of thosze and
other such decisions was that any form of bonds, other than general
obligation bonds, simply were not "bonds of said state or public c¢orpora-
tion."176 The amendment of 1937 added the words "or of any agency thereof"
after the word "State" in the second phrase of the language. Perhaps the
amendment was intended to extend the provision to include assessment
bonds,177 but the section appears never to have been construed in this
respect,

In any event, use of the extension of payment provision appears not
to have been extensive in conmection with public imgrovements financed by
gssessments and the issuance of assessment bonds.l7 It does appear to
have been invoked in a great many instances to permit issuance of revenue
or general obligation bonds to permit local units of government to acquire
ownership of entire utility system from private ownership.l79

Any 'optiod' available to the condemnor to delay payment for the one-year
period from final judgment has been greatly restricted by a decision that
the related provision for sbandomment is not extended. After the lapse of
more than 30 days from final judgment, the proceedings may not be abandoned
by the condemncr even though the extansion for issuance of bonds is
applicable and even though thg bond proceeds have not been fortheoming within
A0 days {rom final judgment.l °

It is not believed that the provisions of Code of Civil Procedure

Section 1251 were intended to be a substantial deviation from the constitutional
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policy of prompt payment to the property owner. Further, the

extension provisions do not appear to be of sufficient practical importance
to preclude procedures calculated to arrive at a substantially simultaneous

exchange of property and compensation.

Should the Condemhior Be Required to Take Tmmedlate Pogsession In

Appropriate Cases

Severael distinct advantages to the condemnee when immediate possession
is taken have been discussed at various points throughout this article,
Apart from prompt receipt of “probable just compensation," the procedure
alleviates many disadvantages that inhere in sny substantial delay between
filing of the complaint and payment of the compensation. Upon commencement
of the condemnation proceedings, a property owner is deprived of most of
the valuable incidents of ownership. lle carnmot receive compensation for
improvements to the property made after that time. Ile is precluded from
gffectively selling, renting, or dealing with the property. Moreover, in
the usuzl case, the condemnee is deprived of any increase in the valus of
his property occurring after the commencement of the proceeding, for the
condemnation award is based on the value of the property on that dste,
In addition, because his property is being taken, he must seek out and
purchase new property to replace it and prepare to move. At the same time,
he must incur the expenses attendant upon litimgating the condemmation action.
These expenses must be incurred whether immediate possession is taken or not,
but the landowner receives no compensation until conelusion of the litigation
uniess immediate possession is taken, If he has no funds available to meet;
these expenees, the landowner may be forced to accept inadequate compensation
merely ig relieve the immediate erconomic situation caused by the condemnation

2

action,
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These considerations have led to recommendations in a number of states
that the condemnee be on option to require the transfer of possession
and deposit of funds. For example, a very thorough study of Wew Jersey's
law of eminent domain led to the following recommendatiom:

F., From time to time, agencies may institute proceedings,
but not take possession of the property until after an award
has been made. In the meantime, the owner is without funds to
acguire substitute property and is unable to efficiently manage
his property because of loss of tenants and inability to re-rent
pendente lite, This is a great hardship to property owners,
particularly to owners of small properties. It is recommended
that if the condemning body does not take posscssion within
three months after institution of the proceedings, any party
in interest, upon application to the court, may require the
condemning body to take such possession and make the deposit herein
reguired unless for good cause, the court shall direct otherwisse.

Morecver, at least one State has enacted legislaticn based on such
recommendations. Section LO7(b) of the new Pennsylvania Eminent Domain
law provides as follows:

If within sixty days from the filing of the declaration
of taking, the condemmor has not paid just compensation as
provided in subsection (a) of this section, the condemnee may
tender possession or right of entry in writing and the condemnor
shall thereupon make payment of the just compensation due such
condemnee as estimated by the condemnor. If the condemnory fails
to make such payment the court, upon petition of the condemnee, may
compel the condemnor to file a declaration of estimated just
compensation or, il the condemnor fails or refuses to file such
declarstion, may at the cost of the condemnor appoint an impartial
expert appraiser to estimate such just compensation., The court
may, after hearing, enter judgment for the amount of the estimated
Jjust compensation.

An official comment to the subsection makes clear its purpose and
effect:

Even though the condemmor does not desire immediate possession
agfter the condemnation, the condemnee, who may want to move
immediately, has the right under this section, if the condemnor has
not asked for possession within sixty days after the filing of the
declaration of taking, to deliver possession to the condemnor
and take the condemnor's estimate of just compensation without
prejudice to his right to prosecute his claim for damages.
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The various classes of condemnors should not be greatly inconvenienced
by such a procedure. The filing of the action is invariably preceded by a
more or less protracted course of administrative action. Negotistions
with the property owmer should have been conducted and have proven
fruitless. Moreover, the filing of the action, and the timing of that
step, lies within the control and discretion of the condemnor. Application
of a businesslike tempo to the taking of possession and payment of the
probable compensation after filing of the action would be entirely appropriate.
If relatively minor administrative or fiscal obstacles would have to be
overcome in certain situations, then such should be done in the interest
of & more rational property acquisition program.

Probably a typlcal view of condemnors is stated by a representative
of the Los Angeles County Counsel's 0Office as follows:

We submit that the condemning agency should retain
discretion with respect to whether or not it should take
irmmediate possessicn. The cost to the public at 7 percent
interest, which runs under current law from the date of possession,
is a substantial cost factor which should not be imposed upon the
publie if the condemning agency cannot use that possession in the
best interest of the publiec.

In the event that the Cormission might deem it desirable to
allow a property owner to reguire the condemnor to take possession,
then as a corollary of such change in present law, the condemnor
should be empowered to require the condemnee to withdraw the money
deposited to secure the Ovder of Immediate Possession, Perhaps
the law could be drafted to provide that in the event that condemnee
obtains an order requiring the condemnor to take possession that
in such event no interest would be payable on the deposit to
secure the order. We feel that such provisions would halance the
eguities between the legitimate public interest in holding the
line on the cost of public improvements and the legitimete interest
of some defendants in obtaining a sum of money approximately
equivalent to the wvalue of their property prior go the final
gdetermination of the wvaluation of the property.l Z

It would seem appropriate, therefore, for the Law Revision Commission to

recormend enactment of legislation allowing the property owner a motion to
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compel the taking of possession and payment of probs le just compensation.
The motion should be permitted at any time after issuance of surmons.
The effective date of possession under the order, however, should not bhe :
earlier than 30 days after service of the notice of motion unless the é
parties agree to an earlier date or the court, upon request of the condemnor,
for good cause shown arders an earlier date. The recommended period of 30
days is based on the similar period for payment after final judgment, but
it could be made 90 days by analogy to such period following entry of the
"interlocutory" Jjudgment.
As in other immediate possession cases, the order of immediate E
possession should fix the "probable just compensation” and require that
such amount be deposited not later than the date of possession under the
order., To assure that the deposit will be made within the time specified
in an order made upon motich of the condemnee, the legislation might provide
that if the condemncor fails to make the deposit the court shall order
(1) that the condemnation proceeding be dismissed; and (2) that a new
condemnation proceeding to acquire the property for the same public
improvement may not be commenced for a prescribed pericd, such as three
years.
A motion by the condemnee for an order of immediate possession would
be made to act as a waiver of all defenses except the right to greatér
compensation., And, most importantly for condemnors, if the order is made
upon request of the condemnee, interest should be prevented from accruing
on the amount deposited after the date of such deposit.
The condemnee, of course, would be permitted to withdraw the deposit

in the same manter as in other irmediate possession cases.
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Conforming the Provisions for Immediate Peossession with Those for

Possession Pending Appeal

As has been shown, the reason for Californiats two distinet sets of
provisions for possession prior to final order is purely historieal., The
overlapping nature of these has beern a source of confusion, especially
in situations in which the condemnor takes émmediate possession and continues
in possession after entry of the judgment.l ° The legislation enacted in
1961 did not clarify these problems, as that revision retained and further
segregated the two sets of provisions.

In a comprehensive revision, these sets could, and should, be

synthesized. A single set, with uvniform procedures and provisions would

bring clarity to an often misunderstocd segment of condemnation law.

COTCLUS IO

The rgsult of the existing language of Section 1& of Article I of
the California Constitution has been a hamstringing of orderly acguisition
of property for public improvements and an allocation of unnecessary burdens
and uncertainties to the property owners, The section should be revised
to clarify the power and the duty of the Legislature to restore and assure
mutual fairness in the law of eminent domain. The property owner should
be assured of a substantially simultaneous exchnange of money and -property.

Guides to fair and convenient procedures can be determined; the
underlying policy considerations can be explored and implemented; and the
Legislature can be entrusted to provide a law {air to property owners,

feasible in operation, and understandable by those concerned.
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Bae,

Any conmprehensive, forward-locking revision of eminent domain
procedures demands and deserves the critical attention of those
possessing the power of eminent domwain, those groups having special
knowledge of the subject, and, not least, property owners and their
counsel, It is fitting that the California Law Revision Cormission and
the Legislature be given the benefit of such criticism.

Suggestions, c¢riticisms or recommendations related to the subject of
this article should be sent to the California Law Revision Commission, 30
Crothers ilall, Stanford, California 9&305, and will be considered when
the Commission determines what recommendation it will make to the

Legislature,
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POSSESSICON PRICR TC FINAL JUDGMENT TH

CALIFPORTA CCUDEMIATION PROCEDURE

FOOTHOTES

1, The more important published studies include the following: ALASKA
LEGISLATIVE COUNCIL, REPORT OF EMINENT DCMATIN I ALASKA ({1962);
KENTUCKY LEGISLATIVE RESEARCII COMMISSION, IIIGIWAY COMDEMNATION IN
KENTUCKY (Informational Bulletin No. 38, 1965); REPORT OF TIE
LEGISLATIVE COUNCIL COMMITTEE TO REVISE TIE CONDEMNATION LAWS OF
MARYLAND (1962); REPORT OF EMINENT DOMAIN REVISION COMMISSION OF NEW
JERSEY (1965); PENWSYLVANIA JOINT STATE GOVERIMENT COMMISSION, EMINENT
DOMATH CODE (1964); REFORT OF T:E VIRGINIA ADVISORY LEGISLATIVE COUNCIL,
REVISION OF EMINENT DOMATH LAWS (1961).

2. STAFF OF SELECT SUBCCMM. ON REAL PROPEETY ACQUISITION, IJOUSE COMM,

Ol PUBLIC WORKS, 88T COIG., 2D SESS., STUDY OF COMPENSATION AND
ASSISTANCE FOR PERSONS AFFECTED BY REAL PROPERTY ACQUISITICN IN FEDERAL
AND FEDERALLY ASSISTED PRCGRAMS, (Comm, Print 1964); see also llearings

on S, 1201 and 5. 1681 Before the Subcommitiee on Intergovernmental

Relations of the Senate Ccmmittee on Government Operations, 89th

Cong., lst Sess, {1965).

3. Permsylvania Fminent Dcmain Code (Act of June 22, 196k, P.L, 84).

. TLegislative studies devoted specifically to possession prior to final
judgment, each setting forth a proposed statute, include: ANERICAN
ASS'W OF STATE IIGIIWAY OFFPICIALS, CCMM. ON RIGIT-OF-WAY, IMMEDIATE
POSSESSION OF IIIGIWAY RIGIT-OF-WAY (1951); LAW REVISION STUDIES--NO. 1,

Study and Act Relating to Vesting of Posgsession Before Payment
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6.

Te

8.

in Fminent Domain Proceedings, 45 (U. Chi. Law School 1956} ; UIGIMAY

RESEARCII BOARD, SPECTIAL REPCRT 33: CONCEMNATION OF PROPERTY FOR IIIGIIWAY

PURPOSES (1958); Ilote, Montana's Condemnation Procedure--The Inadeguacy

of the "Commission System" of Determining Compensation, 25 MONT. L, REV.

105 (1863).

Cal, Stats. 1956, Res. Ch. 42, p. 263.

See Reccrmendation and Study Belating to Evidence in Eminent Domain

Froceedings; Recommendation and Study Relating to Taking Possession

and Passage of Title in Eminent Domain Proceedings; Recommendstion and

Study Relating to the Reinbursement for Moving Expenses When Propertity

Is Acquired for Public Use, 3 CAL. LAW REVISION CCMM'M, REF., REC. &

STUDIES at A-1, B-~1l, C-1 (1961); Recormendation and Study Relating to

Condemnation Law and Procedure: Number 4--Discovery in Eminent Domain

Proceedings, 4 CAL., LAW REVISION CCMM'I, REP., REC. & STUDIES 701 (1963)

(also published with abridgements in 1 MCDERN PRACTICE COMMENTATOR 459
{19€4}). See also Cal. Stats. 1965, Ch. 1151 (evidence in eminent
domain and inverse condemnation cases); Cal, Stats. 1961, Ch. 1612,
p. 3439 (tax apportiomment in eminent domain proceedirgs): Cal. Stats.
1961, Ch. 16132, p. 3Lb42 (taking possession and passage of title in
eminent dcmain proceedings); Cal. Stats. 1965, Chs. 1649 and 1650
{moving expenses). The recommended legislation relating to discovery

in eminent domain proceedings has not been enacted,

The current directive authorizes study of the guestion "whether the law

and procedure relating to conderraticn skctld te revised with a view
to recommending a comprehensive statute that will safeguard the rights of

all parties to such proceedings.” Cal, Stats, 1965, Res, Ch. 130.

3 CAL, LAW REVISION COMM'I, REP., REC. & STUDIES, Recommendation and Study

Relating to Taking Possession and Passage of Title in Eminent Domain

Proceedings at B-1 (1961).
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S.

10.
11.
iz.

13.

1k,

15.

16.
17.

18.
19.

20.

CAL. CODE CIy, PROC. § 1253. The judgment entered in a condemnation
proceeding is "interlocutory” in the senss that it confers no right
to possession until it has been ccomplied with, time for appeal or
nwotion for new trial has expired, and the final order rendered.

Department of Public Works v, Loop, 161 Cal. App.2d 466, 326 P.24 902

(1958).

CAL, CODE CIV. PROC, § 126k,
CAL. CODE CIV. PROC. § 1256.
CAL, CODE CIV. PROC, § 1257.

See 3 CAL. LAW REVISION CO¥M'l, REP., REC. & STUDIES, Recommendation

and Study Relating to Talking Possession and Passage of Title in Eminent

Domain Proceedings at B-1 (1961).

¢al, Stats, 1961, Ch. 1612, p. 3439.

Cal. Stats. 1961, Ch. 1613, p. 3442; CAL. CODE CIV, PROC, §§ 1243.h4,
1243.5, 12h3.6, 12k3,7, 1249, 12k9,1, 1253, 1254, 1255a, and 1255Db,
36 CAL, S.B.J. Us5h, 461 (1961},

As to this derivation of the language of Secticn 1k, see Ilistorical
Note in CAL, CONST., Art. I, § 14 (West 1954).

2 0PS, CAL. ATTY, GEW, k15 (1911).

See Anderscn v. Smith-Powers Logging Co., 71 Ore, 276, 139 Pac. 736

(1914)., See alsc Annotation, Exercise of Power of Eminent Domain for

Purposes of Logging Road or Logging Railroad, 86 A.L.R, 552 (1933);

Annotation, Logging or Mining Read as a Common Carrier, 67 A,L.R, 588

{1930). -
See SEC'Y OF STATE, AMRITMENTS TO CONSTITUTICN AND PROPOSED STATUTES

WITI ARGUMENTS RESPECTIEG TIE SAME 3h (1918).
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21.

22,

23,

2k,

25.

26.

27,

28,
29,
30.
31,
32.

33.

Heitbron v. Superior Ceuri, 151 Cal. 271, 278, $C Pac. 706, 708 {(1307).
See Cent. Contra Costa stc. Dist. v. Superior Court, 34 cal.oad 8&5,
215 p.2d 462 (1950).
Almada v. Superior Court, 149 P.2d 61 (App. 194k). In 1958, the
legislature submitted, but the voters rejected, a proposal that would
have extended the immediate possession provisions of Section 1k to
include takings for airport purposes and takings by school districts.
Q.T. Jobnson Corp. v. Superior Court, 103 Cal. App.2d 278, 229 P.2d
8o (1951).
City of Sierra Madre v, Superior Court, 191 Cal. App.2d 587, 12 Cal.
Rptr. 836 (1961},
Sanitary District v. Superior Court, 34 Cal.2d 845, 215 P.24 462 (1950).
DEBATES AID PRCCEEDINGS OF TIE CONSTITUTIOHAL CONVEITIION OF TIE
STATE OF CALIFORNIA, COHVEILD AT T CITY OF SACRAMENTO, SATURDAY,
SEFTEMBER 28, 1875 at 104 (State Printer, 1880} [hereinafter cited
as DEEATES AND PROCFEDIIGS].
DEBATES AND PRCCEEDINGS atl 97.
DEBATES AI'D PROCEEDINGS at 232.
DEBATES AMD PROCEEDINGS at 262, 3uk,
DEBATES AlD PROCEEDITGS at 34k,
DEBATES AND PROCEEDIIGS at 3k,
See remarks of lr. Barnes, DEBATES AIID PRCCEEDIHGS at 345; Mr. Edgerton,
DEBATES AIID PROCEEDIIGS at 346 ("The whole value of the thing [taken]
has to be paid irdependert of any considerations of benefit resulting
to an adjoining property”).

Incidentally, the gusstion whether benefits might be offset

against the wvalue of the property taken, as well as against severancs

L



3h,
35.
36-

37.

damages Wwas not finally seitled in Calilornia until the amendment
to CODE CIV, PROC, § 1248{3) ir 1965 to crovide that "benefits shall
in no event be deducted from the value of the portion taken'. Cal.
Stats. 1965, Ch. 51, § 1, v, .
DEBATES AND PROCEEDINGS at 34k
137 Cal, 519, 70 Pac., 1083 (1502},
See Collier v. Merced Irr. Dist., 213 cal. 554, 2 pP.2d 790 (1931);
People v, McReynolds, 31 Cal. App.2d 219, 87 P.2d 734 (1939).
Seemingly irnconsistent decisions intervened beftween adoption of
the Constitution of 1879 and the Beveridge decision in 1902. Decisions
in Kuller v, Railway Co., 83 Cal. 245 {18c0) and Pacifie Coast Ry.
v. Porter, T4 Cal. 261 {1887) referred to the discrimination between
"porporations other than municipal™ and all other condemnors, but in
establishing and applying the &s-called "before and after rule" as to
the value of the remainder they permitted, in effect, the offzettiing
of special benefits.
Decisions in Pacific (oast Ry. +. Porter, Th Cal, 261, 15
Pac. 774 (1887) and Moran v. Ross, 79 Cal, 549 (1889} recognized and
geemingly applied what the latter decision refers to as the "absurd
and unjust" discriminstion between classes of condemnors, but it 1is
not clear whether ihose dscisions were dealing with general or special
benefits. In San Bernardine stc. Ry. v. paven, Of Cal, 489, 29
Pac. 875 {1852) the court ssemingly also epplied the discrimiration,
but it in very clear that that decision was dealing with general rather
than specizl berefits.

DEBATES AlTr PROCEEDINGE at 350.



38.

k3

Vilhac v. Stockton stc. R.E., 53 Cal. 208 (1878); Sanborn v.
Belden, 51 Cal. 266 {1876}; Fox v. Western Pac. R.R., 31 cal.
538 (1867).
DEBATES AND PROCEEDILGS at 347.
DEBATES AWD PRCCEEDIFGS at 1190.
DEBATES AIND PROCEEDINGS at 1120,
MeCauley v. Weller, 12 Cal. 500 (1859); ieber v. County of Santa Clara,
53 Cal. 265, 266 (1881)("The Constitutional provision is prohibitory
in jits nature and is self-executing . . ., . The Constitution conterplates
and provides for preceeding in court ir all cases where nrivate property
is sought to be taken for public use, and it prohibits any other
proceeding to that erd," [Emphasis in original.]}.
This policy remalns viakle. The report of the Select Subcormittes
on Real Property Acquisiticn includes the following recommendations
(10) A proverty owner should not be compelled to file
an irwverse condemration actior (Tucker fict)} in order to prove
that the govermment has tazken his property or any interest
therein, The acquizition of property should be acccmplished
by purchase or condermation proceedings, and not by deliberate
acts of physical takirg. [STAFF OF SEIECT SUBCCIMM,. O KEAL
PROPERTY ACQUISITION, IiCUSE CONMM. OF PUBLIC VORKS, 88T
CONG., 2D SES3,, STUDY CF CCMPENSATION AND ASSISTANHCE FOR
PERSOIS AFFECTED BY REAL PROTPERTY ACQUISITION IIT FEDERAL AND
FEDERALLY ASSISTED PRCGRAMS at 123 (Comm. Print 196h4).)
Jonson v. Alameda County, Mt cal. 106 {1859)("The ccmpepsatien shbould
have preceded or accompanied the taking and without it every act of
the [eondemnor] was illegal and void."); Bensley v. The Mountain Lake
Water Company, 15 Cal. 306 (1859)("there is nothing in the legislation

of this state which gives any right of possession until the cempensation

is made, ror, if we may indicate cur ideas of policy, should there be



Lk,
L5,
L6,
47,
48.
Lo,
50,
51,
52.
534
5L,

55.

56.
57,
58.
5%,

in any state.'"); San Mateo ilater Works v, Sharpstein, 50 Cal. 284 (1875)
{"The taking in this case amounts to a taking of private property for
public use in the sense in which that phrase i1s used in the constitution,
ahd can only be effected upcon the conditions prescrited in the
constitution--that is, upon just comvensation being simultaneously
made.").

137 Cal, 575, 70 Pac. 622 (1502).

DEBATES AND PROCEEDIXGS at 352-353.

95 Cal. 220, 30 Pac. 218 (18g2).

137 Cal. 575, 70 Pac. 629 (1502).

151 Cal, 271, 90 Pac. 706 (1S07).

3k Cal.2d 845, 215 P.2d 462 (1950).

See Legislative I[istory in CAL. COIE CIV, PRCC, § 1254 (Deering 1959).
See the decisions cited, supra at note 38,

95 Cal. 220, 30 Pac. 218 (1892).

137 Cal. 575, 70 Pac. 629 {1902).

For an analysis of the Steinhart case that follows this analysis,

see Hote, Montans's Condemnation Procedure--The Tnadeguacy of the

"Commission System" of Determining Compensation, 25 MONT. L. REV,

105, 126-135 (1963).

137 Cal. 619, 70 Pac. 1083 (1902)., See the discussion in the text,
Supra at notecall 35.

151 Cal. 271, 90 Pac. 706 (1907).

Id. at 278, 90 Pac. at 708,

34 Cal.2d 845, 215 P.24 k&2 (1950).

3h Cal.2d at 854, 215 P.2d at L&7.

-7~



60.
61.
62.
63.
6h,

65,

66.

67.

102 Cal. App. 299, 283 Pac, 298 (1929).

Id. at 315, 283 Pac. at 3C3.

90 Cal. App.2d 869, 20k P.2a 395 (1949).

Id. at 875-876, 204 P.2d at LCO.

People v. Garden Grove Farms, 231 Cal, App.2d 666, 42 Cal. Rptr. 118
{1965); Redevelopment Agency v. ilayes, 122 Cal. App.2d 777, 266 P.2d
105 (1954).

Almost incidentally, neither the Fifth Amendment ("nor shall private
property be taken for public use, without just compensation") nor the
Fourteenth Amendment {due process) to the Constitution of the United
States imposes any obstacle to rational revision of eminent domain
procedure, There is no requirement that compensation be determined

in advance of possession. Joslin Mfg. Co. v. Providence, 262 U.S, 668
(1922). "all that is essential is that in some appropriate way,

hefore some properly constituted tribunal, inguiry shall be made as

to the amount of compensation, and when this has been provided there is
that due process of law which is required by the Federal Constitution,”
A.J, Backus, Jr. & Sons v, Fort St. Union Depot Co., 169 U.8, 557,

569 (1897) .

Department of Pub. Works v. Butler Co., 13 Iil.2d 537, 150 W.E.2d 12k
(1958), overruling Department of Pub. WUorks v. Gorbe, LO9 T1l.

211, 98 M.E.2d 730 (1951), and sustaining ILL. REV. STAT. 1957,

Ch. 47, §§ 2.1-2,10.

Desert Waters, Ine. v. Superior Court, Ol Ariz. 163, 370 P.2d 652 {1962).
Ccmpare lughes Tool Co. v. Superior Court of County of Pima, 9L Ariz.

154, 370 P.2d 646 (1962).

-8~



68.
690

In addition to the Butler decision in Illinois, and the Desert
Inn decision in Arizona, other recent decisions have sustained
application of immediate possession statutes under varying constituticnal

provisions. These include: Adams v. Arkansas State llighway Comm'n,

_ Ark. _, 363 8.W.2a 134 (1962); Vivien v, Board of Trustees,
____ Colo. ___, 383 P.2d 801 (1963); Town of Darien v. Kavookjian,
__Conn, __, 202 4,24 147 (1964); State RAd. Dep't v, Abel Inv,
Coy, ___ Pla. __, 155 So.2d 832 (1964); State Ilighway Dep't v.

Smith, Ga. s 136 S.E.2d 334 (1964); State v. Marion Circuit
Court, Ind, , 157 H.E.2a 481 (1959); State v. Bradford,

La. , 141 85,24 378 (1962); Portland Renewal Authority v. Reardon,

Me, , 187 a.2a 634 (1963)}; lleidenreich v. Second Judieial
District Court, __ Mev. ___, 352 P.2d 249 (1960); Pittsburgh Rys.
v. Port of Allegheny County Authority, Pa, , 202 A.24 816
(196k}; Jefferson County Drainage Dist. v. Gary, Tex. , 362

8.W.2d 305 (1962).

For comprehensive reviews of decisions on immediste possession,
see the Reports of the American Bar Asscciation's Committee on
Condemnation and Condemnation Procedure under the heading, "Condemnation
Procedures - Right of Immediate Possession.” 1963 REPORT at 1433
1964 REPORT at 112: 10965 REPORT at 137.
Young v. Superior Court, 216 Cal. 512, 15 P.2d 153 (1932).

3 CAL. LAV REVISIOI COMM'M, REP., REC. & STUDIES, Recommendation and

Study Relating to Taking Possession and Passage of Title in Eminent

Demain Proceedings at B-1, B-10 (1961),

..9..



69a..

T0.

1.
7.

73.

Thu

75-

76.

77,
78.

Letter Prom Julius H. Selinger to California Iaw Revision Commissicn,
Jan. 4, 1966.

Consumers ﬁolding Co. v. County of los Angeles, 204 Cal. App.2d 234,
22 Cal. Rptr. 106 (1962).

See County of Los Angeles v. Humt, 198 Cal. 753, 247 Pac. 897 (1926).

E.g., A.B. T11,Reg. Sess. (1965). In part, the propcsal would bave

added, as an element of compensaticn under Code of ({ivil Procedure
Section 1248, "the value of sll such improﬁements not on the property
at the time of the service of summons that are being built, con-
structed or assembled for location on the property."

letter From Leroy A. Broun tc California law Revision Commission,
Jan. 21, 1966.

falifornia Iaw Revision Commission, A Study of Problems (onnected
With the Date of Valuation in Eminent Domain Cases, {unpublished
study, 1960).

Parks v. Boston, 15 Pick. 198, 32 Mass. ___ (1834).

See People v. Penipeuls Title Guar. Co, 47 Cal.2d 29, 301 P.2d

101 (1956).

Metropolitan Water Dist. v. Adams, 16 Cal.2d 676, 107 P.2d 618 (1940).
Por examples, see CONN. GEN. STAT, ANN. § 8-129 (Supp. 1964); ME.
REV. STAT. ANN,, Ch. 23, § 154 (1964); MaSS. ANN. ILAWS, Ch. 79,

§ 3 (1964); N.Y. H'WAY IAW § 30; ORIO REV. STAT. §§ 35.050-34.060
(1963); PA. STAT. ANN., Tit. 36, § 670-210 (1961); R.I. GEN. LAWS
ARN. § 37-6~14 (1956).

46 gstat. 1421 (1931), 40 U.8.C. § 258a {1958); see generally Dolan,
Federal Condemnation Practice--General Aspects, 27 APPRAISAL J. 15
(1959).

«10-



80.

81.

83.
8L,

85.

86.

8?-
86.

8g.

See, e.g.,ARIZ. REV. STAT. ANN. § 12-1116 (1956); COLO. REV. STAT,
ANN. § 50-1-6(6) (1963); DEL. CODE ANN., Tit. 10, § 6110 (1953);
BEAWAII REV. IAWS § 8-26 (1955); NEV. REV. STAT. § 37.100 {1963);
ORE. REV, STAT, § 35.0502.060 {1963); Pa. Pminent Domain Code {Act
of June 22, 196k, P.L. No. 84}, UTAH CODE ANN, § 78-34-9 (1953);
VA. CODE ANN. § 25-46.8 (1964); WIS. STaT. ANN. § 32.12 (1964);
WYO. STAT. ANN. § 1-805 {1957).

LAW REVISION STUDIES~-NO. 1, Study and Act Relating to Vesting of

Possession Before Payment in Fminent Domain Proceedings, 45 (U. Chi.

lav School 1956). See ILL. REV. STAT. 1957, Ch. 47, §§ 2.1-2.10;
Department of Pub. Works v. Butler Co., 13 I1l.2d4 537, 150 N.E.2d
124 {1958}.

3 CAL. IAW REVISION CCMM'WN, REP., REC. & STUDIES, Recommendation

and Study Relating to Taking Possession and Passage of Title in

Eminent Domain Proceedings at B-1, B-11 (1961).

CAL. CONST., Art. I, § 14; CAL. CODE CIV. PROC. § 1243.%4,

Central Contra Costa Sanitary Dist. v. Superior Court, 3h Cal.2d
845, 215 P.2d 462 (1950).

Beveridge v. Lewis, 137 Cal. 619, 70 Pac. 1083 (1902); Steinhart

v. Superior Court, 137 Cal. 575, TO Pac. 629 {1902}.

See the studies cited in note 1, supra.

See the text, infra at

Complete compilation of constitutional and statutory classifications

existing in other states are contained in the studies cited in note 4,

supra.

CAL.. CODE CIV. PROC. § 1238.

-11-



90. CAL. CIVIL CCDE § 1001. In general, this section provides 'tilat
any person, "as an agent of the State," may acquire property by
eminent domain proceedings for any of the uses mentioned in Title 7
of Part 3 of the Code of Civil Procedure.
91. Beveridge v. Lewis, 137 Cal. 619, 70 Pac. 1083 (1902). See also
Yeshiva Torath Emeth Academy v. University of So. Cal., 208 Cal.
App-2d 618, 25 Cal. Rptr. 422 (10962); People v. Oken, 159 Cal. App.2d
456, 325 P.2d 58 (1958).
92, See PUB, UPIL. CODE § 1C0l; San Diego Gas & FEleec. Co. v. Iux land
Co., 194 Cal. App.2d 472, 1L Cal. Rptr. 899 (1961).
93, Producers Transp. Co. v. Railroad Conn'n, 176 Cal. 499, 169 Pac. 59
(1917), aff'd, 251 U.S. 228 (1920)(holding that such acquisition
necessarily constituted the "public utility property” within the
jurisdiction of the Public Utllities Commission.).
9L, Bee Linggl v. Garovobti, 45 Cal.2d 20 , 286 P.2da 15 (1955).
95. CAL. CONST., Art. I, § 14, CAL. CODE CIV. PROC. § 1243.4.
96. CAL. CODE CIV. PROC. § 1243.5(b)(2).
97. See, e.g., State v. Superior Court, 208 Cal. App.2d 659, 25 Cal.
Rptr. 363 (1962).
98. See SEC'Y OF STATE, AMENDMENTS TO CONSTITUTION AND PROPOSED STATUTES
WITH ARGUMENTS RESPECTING THE SAME 34 (1918).
99. These arguments are set forth in State v. Superior Court, 208 (al.
App.2d 659, 25 Cal. Rptr. 363 {1962).
100. San Francisco Unified School Dist. v. Hong Mow, 123 Cal. App.2d 668, i
267 Pac.2d 349 {1954). FPollowing this decision, the section was i
amended to prevent appeal of an order for possession after judgment !

in condemnations by school districts. (al. Stats. 1955, Ch. 929, § 1,

p. 1557. That special provision was eliminated in the general

revision of the section in 1961,
-12-



101.

102.

103.

104,

105.

106.

107.

108.

109.
110.

111.

112.

Central Contra Costa Sanitary Dist. v. Superior Court, 3% Cal.2d
845, 215 p.2d 462 (1950).

Ibid.; State v. Superior Court, 208 Cal. App.2d 659, 25 Cal. Rptr.
363 (1962).

CAL. CODE CIV. PROC. § 1243.5.

E.g., County of Los Angeles v. Anthony, 224 Cal. App.2d 103, 36

Cal. Rptr. 308 (1964).

Housing Authority v. Superior Court, 18 €al.2d 336, 115 P.2d héB
(1941). Although the 1961 revision changed the word "may" to "shall,”
the courts still hold that an order for possession pending appeal is
discretionary with the trial court. See County of Los Angeles v.
Anthony, 224 Cal. App.2d 103, 36 Cal. Rptr. 308 {196h4).

Orénge County Water Dist. v. Bennett, 156 Cal. App.2d T4S, 320 p.2d
536 (1958).

Central Contra Costa Sanitary Dist. v. Superior Court, 34 Cal.2d
8k5, 215 P.2d W62 (1950); State v. Superior Court, 208 Cal, App.2d
659, 25 Casl. Rptr. 363 (1962).

3 CAL. IAW REVISION CCMM'N, REP., REC. & STUDIES, Recommepdation and

Study Relating to Taking Possession and Passage of Title in Bninent

Domain Proceedings at B-1, B-14 (1961).

ILL. REV. STAT. 1957, Ch. 47 § 2.1.

ILL.. REV. STAT 1957, Ch. 47, § 2.2.

Dept. of Pub. Works & Bldgs. v. Butler Co., 13 Il1l.24 537, 150
N.E.2d 12% (1958).

McCandless v. United States, 298 U.S. 342, 348 (1936).

-13-



113.

11k,

115,

116.

117.
118 L]

119.

120.
121.
122,
123.
12k,

125.

126,

127.

128.

People v. Chevalier, 52 (al.2d 299, 340 P.2d 598 (1959).

See Berman v. Parker, 348 U.5. 26 {1954); cf. City & County ©f
San Francisco v. Ross, 44 Cal.2d 52, 279 P.2d 529 (1955).

See People v. Chevalier, 52 (al.2d 299, 340 P.2d 598 {1959);
Linggi v. Garovotti, 45 Cal.2d 20, 286 P.2d 15 (1955); see also

CALIFORNIA CONDEMNATION PRACTICE, Sparrow, Public Use and Necessity, 133

(Cal. Cont. Ed. Bar 1960).

Federal Fule 71A (h). See Dolan, Federal Condemnation Practice ~

General Aspects, 27 APPRAISAL J. 15, 18 (1959).

CAL, CODE CIV. PROC § 1243.5{a).

CAL. CODE CIV., PROC. § 12k3.7.

See CALIFORNIA CCNDEMNATION PRACTICE, Martin, Rights After Immedlate
Possession, 208 (Cal. Cont. Ed. Bar 1960),

See the text, infra at

State v. Yelle, 46 Wash.2d 166, 279 P.2d 645 (1955).

Bugbee v. Superior Court, 3% Ariz. 28, 267 Pac. 420 (1928).

Yellowstone Pipe Line Co. v. Drummond, 77 Idaho 36, 287 p,2d 288 (1955).
State v, Yelle, 46 wash.2d 166, 175, 279 P.2d 645, (1955).

3 CAL, LAW REVISION CCMM'N, REP,, REC, & STUDIES, Recommondation and

8tudy Relating to Taking Possession and Passage of Title in Emlnent

Domain Proceedings at B-1k (1961).

HICHWAY RESEARCH BOARD, SPECIAL REPORT 33: CONDEMNATION OF PROPERTY
FOR HIGHWAY PURPOSES (1958).

ILL. REV. STAT. 1957, Ch. 47, §§ 2.1-2.10.

Code of Civil Procedure Section 1243.5(c} provides, in part:

The court may, for good cause shown by affidavit,
authorize the plaintiff to teke possession of the
property without serving a copy of the order of
irmediate possession upon a record owper not
occupying the property. A single service upon or
mailing to those 8t the same address shall be suf=-
ficient. The court may, for good cause shown by
affidavit, shorten the time specified in this sub-
divieion to a period of nit less than three days.
-



129, The "Railrcad Commission" referred 1o in this section iz now the
Public Utilities Commission. CAL. CONST., Art. XII, § 22.

130, Proceedings under the Public Utilities Code are expressly made
alternative to proceedings under the Code of Civil Procedure.

CAL, PUBR, UTIL., CODE §§ 1217, 1k21. S8ee Citizens Utilities Co. v.
Superior Court, 59 Cal.2d 80%, 31 Cal. Rptr. 316 (1963). The Code
of Civil Procedure provides, in turn, that: "Nothing herein con-
tained shall be construed to repeal any law of this state giving
Jurisdiction to the State Railroad Commissicn to ascertain the

Just compensation which must be paid in eminent domain proceedings.”
CAL., CODE CIV. PROC. § 1243,

Kotwithstanding statutory language to the contrary, the pro-
ceures of the Public Utilities Code have no application to the
taking of property other than property owned by a public utility.
8. H. Chase Iumber Co. v. Railroad Comm'n, 212 Cal. 691, 300 Pac. 12 ,
(1931).

131. See, e.g., Citizens Utilities Co. v. Superior Court, 59 Cal.2d 805,
31 Cal., Rptr. 316 (1963)(dealing with date of valuation, subsequent
improvements, valuation method, and other problems).

132. This language was deleted from Code of Civil Procedure Section 1242
in 1963 and added to Govermment Code Sections 815-821.8. See

A Study Relating to Sovereign Immunity, 5 CAL. LAW REVISICOR CCMM'N 1,

111 (1963). See also City of Los Angeles v. Schweitzer, 200 (al.
App.2d 448, 19 Cal. Rptr. 429 (1962).
133. Sen Francisco & S.J.V. Ry. v. Gould, 122 Cal. 601, 55 Pac. 411 (1898).
134, Jacobsen v. Superior Court, 192 Cal. 319, 219 Pac. 986 (1923).
135. People v. Neider, S5 Cal.2d 832, 361 P.2d 916 {1961).
-15-



136. Montgomery v. Tutt, 11 Cal. 190 {1858); Sullivan v. Superior Court,
185 ¢al. 133, 195 P=e. 161 (1921),
137. See, e.g., CAL. CODE CIV, PROC, §§ 380, 1166(a).
138. Marblehead land Co. v. Los Angeles County, 276 Fed. 305 (S.D. Cal. 1921).
139. Rafftery v. Kirkpatrick, 29 Czl. App.2d 503, 88 p.2d 147 (1938).
140. CAL. COCE CIV. PROC. § 1254, as amended by Cal. Stats. 1897, Ch.
127, § 1, p- 186; deleted by Cal. Stats. 1903, Ch. 98, § 1, p. 109.
As it last appeared in the Code, the language read:
{8]aid {Superior] court, on application of said plaintiff,
shall issue a writ of assistance of the same force as
writs of assistance are issued in other cases in which
wrilits of asslstance are issuable, which said writ shall he
executed by the Sheriff of the county wherein the said

land and premises may be situated, without delay.

141. See 3 CAL. IAW REVISION CCMM'N, REP., REC. & STUDIES, Recommendation

and Study Helating to Taking Possession and Passage of Title in

Fminent Domain Proceedings at B-1 {1961).

1k2. ADVISORY CCMM'N ON INTERGOVERNMENTAL RELATIONS, RELOCATION: UNEQUAL
TREATMENT OF PEOPLE AND EUSINESSES DISPIACED EY GOVERNMENTS (Report
A-26, 1965).
143. Section 8B of Chapter 79 of the (eneral Laws of Messachusetts,
added by Chapter 633 of the Massachusetts Acts of 1964, provides:
Section 8B. Wo person in possession of property
which has been taken under the provisions of this chapter
shall be required to vacate any portion of such property
which is being used by him as a dwelling place or place
of business at the time the order of taking is made until
four months after notice of such taking has been given to
him in accordance with the previsions of section seven C.
14k, STAFF OF SELECT SUBCCMM. ON REAL PROPERTY ACGUISITION, HOUSE COMM.
ON PUBLIC WORKS, 88TH CONG., 2D SESS., STUDY OF CCMPENSATION AND
ASSISTANCE FOR FERSONS AFFECTED BY REAL PROPERTY ACGUISITION IN
FEDERAL AND FEDERALLY ASSISTED PROGRAMS, at 122-124 {Comm. Print 1964)

[hereinafier cited as SELECT SUBCCMM. STUDY).
~16-



145,

146.
1h7.

Hearings om S. 1201 and 5. 1681 Before the Subcommittee on Inter-

governmental Relations of the Senate Committee on Government

Operations, 89th Cong., 1lst Sess. (1965)(hereimafter cited as
HEARINGS].

HEARINGS at 3h.

HEARINGS at 120, 149, 172 (General Services Administration--"Sub-
section {3){6) provides a minimum time limitation of 180 days

after receipt of written notice prior to date of vacation. GEBA
endeavors to give the maximum notice possible under the circumstances
to property owners. Generally this exceeds the minimum proposed by
this subsection, but it may be less."); 181, 183, 206 {Boston Re-
Develorrent  Authority--"4At the present time property owners are
given from 6 months' to 2 1/2 years' notice that their properties
are to be acquired except where land is acquired under the 'early
land' provisicns of the urban renewal pregram. However, at no time
1s a property owner required to surrender possession ln less than
180 days. On the averasge owners and tenants are notified they must
nove between 9 and 12 months in advance of the date the authority
seeks possession of the property."); 236, 261 (Providence Redevelop-
ment Agency--"The 180-day written notice, as set forth in section
101(2)(6), appears to be reascnable for many people who will vacate
the property voluntarily within the 150-day period. The condemning
anthority can within this period begin the demolition of structures
or the proposed lmprovements for the project."); 270, 281, 294
(National Association of Real Estate Boards--"While we are in accord

with the 180-day notice provision in subparagraph (6), we would

-17-



148,

149,

150,

151.

152.

153.

154,

urge the adoption of the provisions of section 8 of 5. 1681,
relating to the provision of an adeguate supply of housing for
potential displacees. Certainly land acguisition should not
proceed I there is not an adequate supply of standard housing
avallable for relocatees, and the experience of local redevelop-
ment agencies under the urban renewal program could be utilized
for this purpose.’).

HEARING at 236.

HEARING at 188.

Metropolitan Water Dist. v, Adams, 16 Cal.2d 676, 107 P.2d 618 (1gh0).
L6 Stat, 1421 (1931}, b0 U,S.C, § 258a (1958); ILL, AWN, STAT.,
Ch, 47, § 2.5 (Cum. Supp. 196L); TEMI, CODE AN, § 23-1526 (Cum.
Supp. 196h4).

Letter From John M. Morrison, Deputy Attorney General, to Californis
Law Revision Commission, Feb. 11, 1966,

U,3, Dep't of Commerce, Bureau of Public Reads, Instructional
Memorandum 21-9-65 (Sept. 13, 1965).

Secticn 2.5 of Chapter b7 of the Illinocis Revised Statutes of 1957
provides in part:

The petitioner shell pay, in addition to the just compensation
Tinally adjudged in the proceeding, interest at the rate of

six per cent (&%) per annum upon:

¥* * * ¥ *

(v) Any portion of the amount preliminarily found by the
court to be just compensation and deposited hy the petitioner,
to which any interested party is entitled, if such interested
party applied for authority to withdraw such portion in accordance
of Section 4 of this Act, and upon objection by the petitioner
{other than on grounds that an appeal under Section 2(b) of this
Act is pending or contemplated), such authority was denied; interest
to be paid to such party from the date of the petitioner's deposit
to the date of payment to such party.

~-18-



165. 3 CAL, LAV REVISION COMM'WN, REP., REC, & STUDIES, Recommendation and

Study Relating to Taking Possession and Passage of Title in Eminent

Domain Proceedings at B-9, B-L7 (1961).

166. See United States v, Sunset Cemetery Co., 132 F.24 163 (Tth Cir. 1942},
Fer a cenparative survey of abandorment provisions in the several

states, see Annotation, Liability, Upon Abhandonment of Eminent

Domain Proceedings, for Loss or Expenses Incurred by Properity Owner,

or for Interest on Award or Judgment, 92 A,L.R.2d 355 (1963).

167. 3 CAL, LAW REVISION COMM'IT, REP,, REC, & STUDIES, Recommendation and

Study Relating to Taking Possession and Passage of Title in Eminent

Domain Proceedings at B-48 (1961).

168, BSee Uity of Los Angeles v. Abbott, 217 Cal, 18k, 17 P.2d 993 (1932).

169. When the condemmation proceeding is abandoned, Subsection 1255a
provides that the condemnee is entitled to recover his "costs and
disbursements, vwhich include all necessary expenses incurred in
preparing for trinl and during trial and reasonable attorney fees."
An ambiguous proviso provides, however, "that said ceosts and
disbursements.shall not include expenses incurred in preparing for
trial where the action is dilsmissed 40.days or more prior to the
time set for the pretrial confererce in the action or, if no-

v. ' . pretrial conferentedis set; the. time setl for.the trial of the
action," Under this language, it has been hald that attorney's
fees may be required although they pertain to lesgal services rendered
even before the action is filed, Decoteo School Dist, v. M.& 8.
Tile Co., 225 Cal. App.2d 310, 37 Cal. Rptr. 225 (196h4). The LO-day

limitation, on the other hand, applies to all other expenses, including

-20-



170.

171,

172,

173,

17k,
175.

appraisers' fees. La Mesa-Spring Valley School Dist., v. Otsuka,

57 Cal.2d 309, 369 P.2d 7 {1962). The unfairness of this limitation,
especially in lmmediate npossession cases, is apparent. In most
instances, the property owner's appraisals should be made before

the property is changed in condition. Accordingly, the last

clause of subdivision (¢} of Section 1255a ghould te deleted. A6 &
parallel change, Section 12552 should be amended to codlfy the require-
ment that expenses Incurred in preparing for trial and during trial

may be recovered in case of abandomment only to the extent such

expenses are "reasonable,” This would make uniform the rule that

now applies to the recovery of attorney fees, and should afford adeguste
protection to the condemnor.

CAL. CODE CIV, PROC, § 1264.7,

CAL. COURT RULES, Rule 2, City of Los Angeles v, Aitken, 32 Cal.
App.2d 524, o0 P.2d 377 (1939). The 30-day period is computed from
the filing of the remittitur, and if payment is not made or deposited
within that 30-day period the proceeding may be dismissed., County of
Los Angeles v. Bartlett, 223 Cal. App.2d 353, 36 Cal. Rptr. 193 {1963).
CAL. CODE CIV. PROC. § 659 (motion for new trial), § 663a (motion to
vacete or set aside the judgment); Pool v, Butler, 141 Cal. b6, 7k
Pac. kb (1903).

County of Los Angeles v. Lorbeer, 158 Cal. App.2d 80k, 323 P.24 542
(1958).

City of Los Angeles v. Agardy, 1 Cal.2d 76, 33 P.2d 834 (1934).

City of Laguna Beach v. Am. leglon Post Fo. 222, 140 Csl. app. 382, 35

P.2d 341 (1937).

-t



L76.
177.

178.

179.

180,

181,

Brookes v. City of Oakland, 160 Cal. 423, 117 Pac. 433 (1911).

See ITowell, The Work of the 1937 Legislature - Procedure, 11 SO,

caL. L. REV, 2, 32 (1937).

The most widely used assessment procedurs acts in California are

the Improvement Act of 1911 (STS, & IMYS. CODE §§ 5000-6794) and

the Municipal Improvement Act of 1913 (STS. & IWYS, CODE §§ 10000-
10609), Both acts provide for the issuance of bonds pursuant to

the Improvement Bond Act of 1915 (STS, & IWYS. CODE §§ 8500-8851)

or the Improvement Act of 1911, Assessments also may be levied

under various other acts, including CAL, STS. & ISYS.CODE §§ L40CO-

4143 (Street Opening Act of 1903), §§ L500-LE77 (Street Opening

Bond Act of 1911}, $§ 8000-8062 (Change of Grade Act of 1909),

§§ 18000-18191 (Street Lighting Act of 1919}, §§ 18300-18440 (Street
Lighting Act of 1931), §§ 18600-18781 (Municipal Lighting

Maintenance District Act of 1927), §§ 19000-19312 (llighway

Lighting District Act), §§ 220600-22202 (Tree Planting Act of 1931},

§§ 26000-26260 {Boulevard Districts), §§ 31500-31933 {Veshicle

Parking District Law of 1943}, §§ 35100-35707 (Parking District

Law of 1951},

See, e.g., City of SBacramento v. Citizens Util. Co., 239 Cal. App.2d
103 {1966).

Southern Pub. Utility Dist. v. Silva, W7 Cal.2d 163, 301 P.2d 841 {1955).
See People v. Thompson, 5 Cal. App.2d 655, k3 P.2d 600 (1935)(questioning
the constituticnality of the section and giving it a highly restrictive

interpretation).
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182, These policy considerations have led to the following recommendation
a8 a basis for Federal lsgislation:

In no event sheould the head of a federal agency either
advance the time of condemnation, or defer the condemnation
and the deposit of funds in court for the use of the owner,
in order to compel an agreement on the price to be paid for
the property. If an agency head cannot reach an agreement
with the owner, after negotiations have continued for a
reasonable time, he should promptly institute condemnation
rroceedings and, at the same time or as soon thereafter as
practicable, file a declaration of taking and deposit funds

with the court in accordance with the [Federal Declaration
of Taking Act]. SELECT SUBCOMM. STUDY at 148,

183. REPORT OF EMINENT DOMAIN REVISION CCMMISSION OF NEW JERSEY 19 (1965).

184, . Pennsylvania Eminent Domain Code {4ct of June 22, 1964, P.L. 84)
§ 407(v).

185, Letter Frem Terry C. Smith, Deputy County Counsel, to California Law
Revision Commission, Dec. 15, 1965.

186, See, e,g., People v, Neider, 55 Cal.2d 832, 361 P.2d 916 (1961);
People v. Dittmer, 193 Cal. App.2d 681, 14 Cal. Rptr. 560 (1961};

People v. Salem Dev, Co., 216 Cal, App.2d 652, 31 Cal. Rptr. 193 (1963).
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