
c 1163 5/24/66 

Memorandum 66-29 

Subject I Study 63(t) - The Evidence Code (Revisions of the Agricultural 
Code) 

Attached as Exhibit I (pink pages) are the sections of the Agricultural 

Code that should be considered in connection with the Evidence Code, We 

have included all sections that relate to presumptions. inoluding those that 

make evidence of one fact prima facie evidence of another,' we have also 

included any other sections relating to evidence that are in need of revision, 

I have read the entire Agricultural Code in an ettort to find all 

pertinent sections. In addition, our Admin1strative Assistant has read the 

entire Agricultural Code to find all presumptions and prima facie evidence 

sections" We feel fairly confident that all pertinent sections have been 

located. 

We sU8gest that we go through the pink P48es' lection by section. The 

comments to the seotions indicate the rea.on for the sU8Sested amen~ts. 

You will note that referenoe is made in some of the comments to Opinions of 

the Attorney General. The opinions to Which reference is made are attached 

as Elchibit II (yellow). m (green), IV (b1stf). 

We have sent the Exhibits attached to thiB memoran'dum to the california 

Department of Agriculture for comment, We had hoped to have their cOlllllents 

prior to presenting this material to the COIIlIJIisl!ion. However, it appears 

that the camnenta will 'be delayed, and we have concluded that the COIIIIIiaaion 

must commence wrk on these sections it we are to sullnit a recamnelldation 

to the 1967 legislative session. 

A nonsubatantive recodification of the eatire Agricultural Code is 

now under WlI3' with a view to submitting a Ilew Agricultural Code for enac'bnent 
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in 1967. See Senate Preprint Bill No.1 (1967). Hence, the Commission 

should consider suggesting nonsubstantive changes to the appropriate 

committee working on Senate Preprint Bill No.1. This would minimize 

the problem of conforming the new Agricultural Code to our bill !llD9nding 

the existing Agricultural Code in the event that it appears that the new 

Agricultural Code will be enacted. Accordingly, as we go through the 

proposed amendments on the pink sheets, it is suggested that we consider 

which of the acen&oents could be considered nonsubstantive changes that 

could be recommended for inclusion in the new Agricultural Code. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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EXHIBIT I 

SEC. • Section 18 of the Agricultural Code is amended 

to read: 

18. In all matters arising under this code, ~ the fact 

of possession by any person engaged in the sale of a commodity 

is p.iaa-fae'e-ev'(eRee-~Ba$-8Kek proved, the commodity i8 deemed 

to be possessed by him for the purpose of sale unless be proves 

that his possession is not for the purpose of sale • 

Nlmerous sections of the Agricultural Code tn'Ohibit the sale of 

a cCUlOdity that is DOt 111: cClllPl1aace '11th standards established by statute 

or regulation. "Seu" is 4efined 1n.Agricultural Code Section 2(j) to include 

"have in possession for sale." '!'he purpose of Section 18 is to facilitate 

proof that a cOlllllOdity in possession of a person engaged in the sale of that 

kind of commodity is "in possession for sale." 'l'he effect of the section is 

to shift to the person in possession of a commodity that is not in coapliance 

with the applicable law or regulation the burden of proving that his possession 

was not for the purpose of sale. 17,()ps. Cal. Atty. Gen. 154 (1951). Cf. 

21 Ops. Cal. Atty. Gen. 171 (1953). Where a person engaged in the sale of 

a particular cOlllllOdity has substandard commodities in his possession, it 

is reasonable to assume that he has them in possession for tbe purpose of sale 

WIless he CeDeS forwa.rd with evidence to establish that bis possession is not 

for the purpose of sale. 

Section 18, as aaanded, 1s phrased 1n te11lUl of the burden of proof so 

that 1t will be cleat' that it is a matter of defense to How that the COIIIIIIOd1ty 

was not being held for sale. When tha sectian appl1es 1n a cr1minal. case, the 

defendant can establish hia defense by merely raising a reasonable doubt that 

he held the ccaaodity fer sale. See Evidence Code Section SOl and the Comment 

thereto. In a c1vU case, the defendant would have to establish his defense by 

a preponderance of the evidence unless 'the appUcable .tatute requ1ros a 

dit1'e1'dt borden. See Evidence Code Section ll5. 
~l- - :j:; 
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§ 108. New pests; er:uJication areas; nui!ia.nees; regulations 
New pests: investigation; qua.nntine. Upon information rc

c.'i"oo by the director of the existence of any pest not generally dis
tributed within this State he shall thoroughly invesliga te the exist
moo and probability of the spread thereof, and the feasibility of con
trol or eradication. He may establish, maintain and enforce quaran
Me and such other regulations as arc in his opinion necessary to cir
aUllsCiioo and extertniJUlte or prevent the spread of such pest 

Er:uIicatioa area. Such regula lions may pl'Oclnim any portion of 
tllt! Slate to be an eradication area with respect to such pest, prcscrib
!r,;; the boundaries of such area and naming tbe pest and the hOsts 
th.'I'COf known to exist within the area, together with the means or 
~thods to be used in the eradication or control of such pest. 

Public nniS!);DCC: infested premises and a.rU~, ,Any pest with 
n"l'CCt to which an el'lldication area bas been prQclaimoo, and any 
nnd aU stnges thereof, their hosts and carriers; and any and aU prom. 
l<o.'S. plants and things infested or infected or exposed to infestation 
0)1' infection therewith, within such area, are hCl'Cby declared. to be 
~ publ!c nuisanoe, subject to all laws and remedies relating to ~ pre-

wntlOti and abatement of nuisaru:eS. The director, or the coliiinission
er acting under the supervision and dlroction of the dlrcctor. in a 
summary manner or otherwis¢ may disinfect or take such other actfon, 
1Dcluding removal or destruction, wi til reference to such nuisanoo, lIS 

in his diseretion shall seem ooecssary. 
Begula.Uons; application of Govermncnt Cocle. The Ildoptlon. re

peel or rescission of any regulation referred to in this section shall be 
in aeoo!.'dalH:e .With the provisions of Chapter 4, Pnrt 1, Division 3, 
Title 2 of the Govemment Code. 

,BcgulatioDS; w1idity. No such regulations are vaJid unless they 
ani cleIIrly consistent with this chapter and are ncccssary to c1Yectuatc 
the purpose' of this chapter and such rcgulations must conform to n 

strict interpretation of this chaptcr:;~, ~~~~~ 
Co as :: 
Co 261, p. 482, § 1.) 

10 KIVISDII '.'81' 



SEC. Section 115 of the Agricultural Code is amended 

to readt 

ll5. When any shiPlllent of plants, or of anythiUS asaiDst wbich 

quarantine has been established, is broU8ht into this State and is 

found infested or infected or there is reasonable cause to PPl8HBe 

believe that it may be infested or infected withWQY pest, the shipment 

shall be immediately destroyed by, or under the supervision of, the 

officer inspecting the same, at the expense of the owner or bailee 

thereof, unless: 

(a) Tbe nature of the pest is such that no detl'imlmt can be 

caused to aericulture in the State by the shipment of the plants out 

of the State. In such case, the officer making the inspection may 

affix a warning tag or notice to the shiplJlent and shall notifY the owner 

or bailee of said plants to ship the same out of the State within 48 

hours, and such owner or bailee shall do so. The shipment shall be 

under the direct!. on and control of the officer making the inspection 

and shaU be at the expense of the owner or bailee. Immediately after 

the expiration of the time specified in the notice, said plants shall 

be Seized and destroyed by the inspecting officer at the expense of 

the owner or bailee. 

(b) Such pest may be exterminated by treatment or proeeasing 

prescribed by the director, and it is determined by the inapectiUS 

officer that the nature of the pest is such that no damage can be 

caused to agriculture in this State, through such treatment or proceSSing, 

or procedure incidental thereto. In such case, the shipment may be so 

treated or processed at the expense of the owner or bailee in the 



manner, and within the time specified by the inspecting officer, 

under his supervision, and if so treated or processed, upon 

determination by the enforcing officer that the pest bes been 

exterminated, the shipment ma,y be released. 

COlI!MENT 

The word "believe" is substituted for "presume" in the introductory 

clause of Section 115 to reflect the obvious meaning of the section and to 

eliminate the improper use of the word "presume." No presumption is involved 

in the determination referred to in Section 115. 
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SEC. • Section 124 of the Agricultural Code is amended to 

read I 

124. When any shipment of nursery stock t plants, or their 

containers, or aJP11allces, or any host or other carrier of any pest 

brought into any county or locality in the State from another county 

or locality within the State, is found to be infected or infested with 

a pest, or there is reasonable cause to 11"8_ believe that said 

shipment may be so infested or infected, the entire shipment shall be 

refused delivery and may be :immediately destroyed by or under the 

supervision of the commissioner, unless the nature of the pest is such 

that no d.amsge or detriment can be caused to agriculture by the return 

of said shipment to the point of shiPJll8!lt. In such case the officer who 

makes the inspection may affix a warning tag or notice to the shipment 

and shaU IlOtit'y in writing the owner or bailee thereof to return said 

shipment to the point of shipment within 48 hours after such notifica

tion. The owner or bailee shaU, at his own expense, return said 

shipment under the direction and control of said commissioner, and if 

the owner or bailee fails to return it within the time speCified, the 

commiSSioner shall destroy the same. If such pest may be extal1ll1nated 

or controlled by treatment or processing prescribed by the cOlllllissioner, 

and if it shall be determined by the commissioner that the nature of 

the pest is such that no damage can be caused to agriculture through 

such treatment, processing, or procedure incidental thereto, such 

shipment may be so treated or processed at the expense of the owner or 

bailee of said shipment in a manner and within a time satisfactory to 
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the eomm1ssioner, and under his superv1sion, and if so treated or 

proeessed, said shipment may be released to the consignee. If it 

shall be determined by the said commissioner that only a portion of 

said shipment is infested or infected with a pest, or that there is 

reasonable eause to p~8~e believe that only a portion of said shipment 

IQaY be so infested or infeeted, then only such portion of said sh1pment 

may be destroyed or returned to origin or treated or proeessed as 

hereinbefore provided. 

COMMENT 

The word "beUeve" :1:0 .subsUtlJ.ted tot "prestae" .in Sect10n 1.24 to rei'lect 

the obvious meaning of the section and to el1milUl.te the improper use of the 

word. "presume," Uo preS\lIJl.Ption is 1nvolved in the determination referred 

to in Seetion 124. 
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- SEC. • Section 152 of the Agricultural Code is amended 

to read:· 

152. All. plants within a citrus white fly district which are 

infested with citrus white fly or eggs, larvae or pupae thereof, or 

which there is reasonable cause to ppes~e believe may be infested 

with citrus white fly, are declared a public nuisance. The existence 

of any known host plant of citrus white fly within the bo1D1daries of 

the district shall be deemed reasonable cause to pPe~ believe said 

host plant to be infested ~11th citrus white fly. 

The word ''believe'' is substituted tor "presume" in Section 152 to 

reflect the Obvious meaning of the section and to eliminate the improper 

use of the word "presume." No presUlDPtion is invoJ.ved in the determination 

referred to in Section 152. 



SEC " Section 160.97 of the Agricultural Code is amended 

to read: 

160.97. Any person suffering loss or damage resulting from the 

use or application by others of any pesticide, or of any substanoe. 

method or device for pesticidal purposes or for the purpose of preventing, 

destroying, repelling, mitigating or correcting any disorder of plants 

or for the purpose of inhibiting, regulating, stimUlating or otherwise 

altering plant growth by direct application to plants must, within 

sixty (60) days from the time that the occurence of such l&ss or damage 

became known to him, or in the event a growing crot> is alleged to have 

been damaged, prior to the time fifty percent (5Q1,) of said crop shall 

have been harvested, provided, such loss or damage was known. f\1e with 

the' county commissioner of the county in which the loss or dlQllllge, or 

some part thereof, is alleged to have occurred, a verified repert of 

loss setting forth so far as Imown to the claimant the t'o~, nema 

and address of claimant, type, kiml and location of property allegedly 

injured or damaged, date the alleged injury or damage occurred, name 

of pest control operator allegedly responsible for such loss or'damage, 

and name ot the owner or occupant of the property for wham such pest 

eontrol operator was ,rendering labor Or services. 

The filing of, such report or the failure to file such report 

need not be alleged in any CCD:l?l.aint which might be filed, and the 

failure to file the report as herein provided for shall not be a bar 

to the maintenance of a civil action for the recovery of damages for 

such loss or'damage. 

Preel-8f-faii~e If a person fails to file the report herein 
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aamage-eeeti?~e~ • he may recover for only such damage or loss as is 

proved by clear and convincing proot • 

"Pesticide" means any economic poison as detined in Section 1061 

of this code. 

COMMENT 

A pre6~ticn is cot an aIprcpriate method ot aocCttplleb1ng the purpose 

of the thbd paragraph of Section 160,97. Under the Evidence Code, the 

only ettect of a rebuttable presumption is to shift eitber the burden ot 

proof or the burden of producing evidence, See Evidence Code Sections 601, 

604, and 606 and Comments thereto. Since the person required to tile the 

report under Section 160.97 already has tbe burden ot proot, the third 

paragraph of that section has no eftect other than to permit an inference 

to be drawn fram the failure to file the report. 

Section 160.97 has been revised to accemplish the apparent purpose of ~ 

the third paragraph of the section. That purpose appears to be to place on 

the person who fails to file the required report a greater burden of proof 

than would exist if he had filed the report, This purpose is made clear 

by revising the section to require that a person who fails to file the 

required report may recover for only such damage or loss as is proved by 

clear and convincing proof. See Evidence Code Section 115, 
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SEC. Section 332.3 of the Agricultural Code is amended 

to read: 

332.3. In all suits at law or in equity, when the title to 

any animal is involved, the brand or brand and marks of the animal 

shall be prima facie evidence that the owner of the brand or brand 

0.00 mark was the owner of the aIlilr4l at all times during which the 

brand or brand and :rJBrk was duly recorded as »rOvided in this code. 

This presumption is a presumption affecting the burden of proof • 
• 

COMMEIlT 

Too presumption created by Section 332.3 is classified as a presumption 

affecting the burden of proof in order that a brand will be effective to 

establish ownership. See Evidence Cede Section 606. Concerning the effect 

of this presumption in a criminal action, see Evidence Code Section 607. 

Classifying this presumption as a presumption affecting the burden 

of proof clarifies which of two possibly conflicting presumptions will 

prevail. The Section 332.3 presumption, being a presumption affecting the 

burden of proof, prevails over the presumption provided by Evidence Code 

Section 637 that the things which a person possesses are presumed to be 

owned by him. 
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SEC. 

to read: 

• Section 340.4 of the Agricultural Code is amended 

340.4. ,fuen the fact of possession or ownership by any person 

of cattle with an unrecorded, forfeited, or canceled brand is prima 

faeie-eviaeaee-tRat proved, the person in possession or the owner 

of the cattle Ra~ is deemed to have branded them with such brand 

unless he proves that he did not so brand them • 

COMMElrr 

Agricultural Code Section 340.1 provides that it is ~wful to use 

an unrecorded, forfeited, or canceled brand. The puxpose at Sectioc 340.4 

is to facilitate proof that the owner or person in possesSion of cattle with 

an unlawful brand is the Clle \·:ho used the unlauful brand. The pro~able 

effect of Section 340.4 is to shift to such person the burden of proving 

that he did not so brand the cattle. ·Cf. 17 Ops. Cal. Atty. Gen. 154 

(195l); 21 Ops. Cal. Atty. Gen. 171 (1953). m1ere a person is the OIiIler 

or has possession of unlawfully branded cattle, it is reasonable to require 

him to come forward with evidence to establish that he was not the one who 

branded the cattle. 

The offense under Sections 340.1 and 340.4 is analogous to the provision 

of The Dangerous Weapons' Control Law (Penal Code Section l209l) that makes 

possession of a firea~ whose identification marks have been tampered with 

presumptive evidence that the tampering was done by the possessor. Penal 

Code Section 12091 requires the possessor to go forward with evidence to 

the extent of raising a reasonable doubt that he tampered with the identifica

tion marks. People v. Scott, 24 Cal.2d 774, 151 P.2d 517 (1944). UDder the 

Evidence Code, as under the previously eXisting law, Penal Code Section 12091 
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has the effect of making it a matter of defense for the person in possession 

of the firearm to show that he is not the one Hho tampered with the 

identification marks. Agricultural Code Section 340.1, as amended, has 

the same effect and is phrased in terms of the burden of proof so that 

it will be clear that it is a matter of defense for the defendant to show 

that he did not affix the unlawful brand. When Section 340.1 applies in a 

criminal case, the defendant can establish his defense by merely raiSing 

a reasonable doubt that he held the commodity for sale. See Evidence Code 

Section 501 and the Comment thereto. In a civil case, the defendant would 

have to establish his defense by a preponderance of the evidence. See 

Evidence Code Section 115. 



§ 423. Livestock on pubHc lligltw::ty 
No person owning, or controlling the possession of, any live stock, 

sha1i wllfully or negligently permit any such live stock to stray upon 
or remain unaccompanied by a person in charge or control thereof 
upon a public highway, both sides of which arc adjoined by property 

. which is scpnra ted from such highway by a lence, wall, hedge, side

. walk, curb, lawn or building. No person shall .. drive any such live 
stock upon, over or across allY public' highway betwccn the hours of 
sUnset and sunrise without keeping a sufficicnt number of herders on 
continual duty to open the road so as to permit the passagc of vehi
cles. In any civil action brought by the owner, driver or occupant of 
a motor vcl1icle, or by their personal l'cpresenta tives or assignees, or 
by the owner of Jive stock, for damages caused by colIision,J;ictween 
any motOr vehicle and any domes tie animal or aninials on a highway, 
there is,!!O presumption or inference that such co~~ ~ ~I~ ~ 
negligence on bcllalf of the owner or the person i;;;;;;;W;n;;mSh 
Jive stock. (§t~its.--rn33, c. 25, p. 129, § '123, as amended Stats.l93S, 
c. 265, p. 951, § 1.) 

10 RlVISIctI NeMI H£u 



SIC. • Section 438 of the Agricultural COde 111 1!UDID4e4 

to read: 

438. 'Dle director is authorized to make 8ZI,)' aZI4 all aecellUT 

lnvelt1&atiOll8 relative to reported violat1oDa of thill divilion, as 

provided by Article 2 of Cbapter 2 of Part 1 ot Division 3 of Title 

2 ot the Govel"llllleDt Code. COpiell of records, auditll and reportl of 

auditl, iDIIpection certitic!atea, cert11'ied reports, nndinl' and 

all papers on fUe in the office of the director aUU-H-JPia 

f&e'.-e¥i'.Bee-ef-~e-.. tte .. -*ke •• '''''B*''''',-... -aay-H-alMi.~ 
b.-eviieue are aamf.sllible in 8ZI,)' hearins pursuant to said article 

ot the Qovernment Code al evidence at the trIlth of the attars which 

are stated in them • 

~ 

'l'be JecODd sentence of Section 438 apparently ill latended to pl'O\'1de 

aD exceptio!! to the hearll87 rule and the best evidence rule. 'Dle section 

hall been revised to make thil clear. Concernins inspection certificates 

and other official certificates, see the COmment to Section 751. 



SEC. 

to read: 

• Section 651 of the Agricultural Code is amended 

651. As used in this division, "imitation milk product" means 

any substance, mixture or compound, other than n;ilk or milk 

products, intended for human food, made in imitation of milk or any 

milk product. Proof that any fat or oil other than milk fat has 

been combined with any milk product and that the resulting substance, 

mixture, or compound has the outward appearance and semblance in 

taste and otherwise of a milk product and is sold for use without 

further processing shall be prima facie proof that such substance, 

mixture, or compound is an "imitati:m milk product." This section 

shall not apply to any substance, mixture, or compound in which the 

presence of oil or fat other than milk fat is expres.sly permitted and 

provided for in this division. 

COIN~IT 

1"1e are unable to determine the meaning of the second sentence of this 

section. Hence, we are unable to revise the section in light of the 

Evidence Code. The cases shed no light on the matter. See Aeration Processes, 

Inc. v. Jacobsen, 184 Cal. App.2d 836. 8 Cal. Rptr. 85 (1960); Midget 

Products. Inc. v. Jacobsen, 140 Cal. App.2d 517, 295 P.2d 542 (1956). Hence, 

the revision of this section is deferred until information concerning 

its purpose is received from the State Department of Agriculture. 
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SEC. 

to read: 

Section 695 of the AgricLlltural Code is amended 

695. The use of any container, cabinet or other dairy equipment 

by any person other than the person, or association whose name, mark, 

or device shall be upon the same, and other than the members of any 

association registering the same, without the written consent provided 

for in Section 690, or the possession by any junk dealer or dealer 

in second-hand articles of any such containers, cabinets or other 

dairy eq~ipment, the description of the name, mark or deviee of which 

has been so filed and published as aforesaid is presumptive evidence 

of unlawful use of or traffic in such containers, cabinets or other 

dairy equipment. This preSumption is a presumption affecting the 

burden of proof. 

COMMENT 

Section 695 is a part of a comprehensive statute designed to regulate 

use of containers and other dairy equipment marl:ed with a registered brand. 

In substance, the statute requires that any person who finds or reoeives 

such equipment must return it to the owner within seven days (Section 692) 

and prohibits use or sale of such equipment by any person other than the 

owner (Section 693). Section 695 is apparently designed to facilitate proof 

of violation of the statute by creating a presumption that operates to place 

on the person who uses such container or equipment or upon the junk 

dealer or second-hand dealer in possession of such container or equipment 

the burden of proving that his use or possession is not unlaliful. See 

Evidence Code Section 606. 
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l1hen Section 695 is applicable in a criminal case, the presumption 

applies only if the facts that give rise to the presumption have been found 

or otherwise established beyond a reasonable doubt and, in such case, 

the defendant need only raise a reasonable doubt as to the existence of the 

presumed fact. See Evidence Code Section 6C7. In a civil case, the 

defendant would have to prove that the presumed fact does not exist by the 

preponderance of the evidence unlesB the applicable statute requires a 

different burden. See Evidence Code Section 115. 

-17-
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SEC. Section 746.4 of the Agricu1tural Code is amended 

to read: 

746.4. All handlers, including producer-handlers, shall 

keep cOlUplete and accurate records of all milk fat which they 

purchase, or possession or control of which they.acquire tran. 

producers in the form of unprocessed milk, creaJl!. or in any 

other unp:p;ocessed form. Producer-handlers shall include th!!lr 

". cnm production in such records. They shall liJ.ao keep edDIpl.l!te . 

and accurate records of all milk fat utUiz~ by them for 

proces~ing. SUch recordssi)all 'be in sucilfol'llland conta~ 

such information, relevant to the purposes of this chapter, as - .' 

the director may, by order or reguJ.s:tion, prescribe, 'I!liau 'be" 

preserved for a period of two (2) years, and shaU be OlM'nto 

,1iIspectlon at any time on the request of the d1rectc;lr~ ,The 

director rse::/. by rule, order, or regulat~on, :require' EmlrYsuch 

handler 'and producer-hand 1 el' to file with him returns OJ! fOrme· 

to be prescribed and :fulonished by him, -giving the illfonat~Jl' . 
, ,. .. .. 

or any 'part thereof. of which .said first haD.tUers aretequ1red 

to keep records; as aforesaid. In the case of,lmY failUre. ef 

lmY handler or prOducer-handler to DBke adeqUate ~turilS, .when 

required, the director shall estimate the aIIIPlUlt of 4e~llcy 

from the records of the deyE>rtment" or from such other~Souree or 

sources of information ae. may be available, and in al:Iy action by. 

the director to recover fees hereUnder, a certificate of the· 

director showing the amount determined by it to be reqntred to 

be paid by the person required to pay the feessbaJ.l be prima 

facie evidence of the fact of delinquency of the BIOOUZIt due. 

.'}.. 

.~ ; -, . 
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COMMENT 

The presUlaption created by the last sentenceot Section 746.~ is , 

classified as a preSUlaptiol\ affecting, the burden ot prqof. All a resUlt, 
I • • , • • 

the person who claims that the amount estimated by the director is not 

correc~ bas the burden of proof to establish the correct amount. 

Evidence Code Section 606.' 

See 

ClasSifYing this presumption as one affecting the burden of proot 

is consistent with the apparent purpose of the section., Th/pre~1Qn 
, . '. , 

i,s 8 means of torcing8 person to ,furnish the information needed to 

determine the amount of, the tees. Since the person bas not furn11!lied the ' , ' 

director with tbat information, the director ma.y not be, in a poa1tlon,,"110 

prove the amotint due but can only make an est1ma.te ot the ,8l!IOUirt. On ,the 

other band; the person requil-ed to pay the fees is\requil'ed to, ~ 'the, 

reCords that are needed to, establish the amount dUe., If he bas not"ke?t 

such records or it be refuses to fUe an ~t. return,l b.e ,1Ibould 
, ' 

bavethe burden of proof if he claims the d1rect~'s est1ma.te is not 

correct. 

., ;~r -+.t,:!, 
-. '; 

. -~~-
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SEC. Section 751 of the Agr1cQltural Code is Emended 

to read: 

751. The director ~ investigate and certify to shippers 

or other financially interested parties the analysis, ctassifica~. 

tiOn,grade, quality or condition of frUit, vegetable or other 

agl;'icultural products, either raw or processed, unde:f Such. rules.' 

end regulations as he may prescribe, including the payment of 

reasonabLe fees. 

Every certificate relating to the analysis. cl.a"~1'iC'tion, 

. cOndition, grade or ~uality of agricultural. products, either r&l'.: 

or p~cessed, and every duly certified 'copy of such certificate, ' 

shall be received in ali 1!!! courts e~-tl!e-gtat;e-ef_gailr.ifen.lf; 

as ~riJBa-faeie evidence of the truth of the statementst~re1n 

. contained, if duly issued either: 

. (1) By the director under authority of this code; or 

(2) In cooperation between federal and state agenpies, 

authorities,or organizations under authority of an act of Col:ISre.S8 

.. and an act of the Legislature of any state; or 

(3) Under authority of a federal statute .• 

Any'-certificat'e iSS\$d: by the State under the provisiohS Of this 

chapter or by 'any person shall truly state tile gr~~,quality~ 

condition of the product or prod\1cts certified; end a ttiu,e 'cotly. Of' -./ 

any such certificate shall be furnished to the director or to the 

commissioner of the county where the shi'pment originated; on demand 

made in writing. 

.,': 

Nothing in this chapter applies to any investigation meide or any ., , 

c$tificate1;lis~"'by .... ~ pexs.on, fiI1!! ,Dr CC11~~t~~~. -';"';?~'" 
/ ) .'-' . - " 

" 

'1 
;,;, 
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canned or dried fruit shipped, packed or stored by it or to any 

investigation made or any certificate issued by any bona fide 

chamber of commerce, board of trade or other bona fide nonprofit 

association of producers or merchants in respect to canned or 

dried fruit sold, shipped, packed or stored by any of its members 

or other persons for whom it may make any such inspection or issue 

any such certificate. 

The director is authorized to cooperate with the united 

Stated Department of Agriculture in carrying out the provision. 

of this chapter. 

COJIED'l' 

The second parq:raph of Section 751 has been reviled to make it clear 

that this paragraph states an exception to the hearslI¥ rule and best 

evidence rule. It is not clear whether this parq:raph was intended to 

provide not only a hearsll¥ exception but also a presUIIIPtion. See 12 

OPS. CAL. ATTr. Glm. 102 (1948). Under the revised section, no preBUlllPtion 

exists, but the certificate is evidence upon which the trier of tact may 

base its finding. See, hOliever, Commercial Code Section 1202 which provides 

that a document purporting to be an official weigher's or inspector's 

certificate or other document authorized to be issued by a third party shall 

be priDB facie evidence of its own authenticity and genuineness of the facts 

stated in the document by the third party. The presumption created by Section 

1202 would apply to a certificate referred to in Section 751 if such certifioate 

is authorized or required by a contract. 



c 

c 

c 

SEC. Section 163.5 of the Agricu1.turaJ. Code is amended 

to read: 

763.5. Each lead of tomatoes·offered for delivery by a,g~r 

to a canner in accordance with the terms of a ,contract between them 

shall. be !;liven such inspection as may be required without uridue 

delay and within a reasonable time after such load arri~s at the 

cannery or other point specified for such inspection. 

AD;\:" load of tomatoes so offered for inspection lind delivery 

that is rendered unsuitable for canning purposes all a direct result' 
, -, -

of unwarranted, delay' in, inspection, wilfully or ilegl.j,gentlr CIlused 

or permitted by the canner, shall be paid tor bY the ~r at the 

c full price agreed upon for tomatoes suitable for caan1ngpUrposes 

and on the basis that such tomatoes, were of the grade, qualJ:ty, and' ' 

condition stipulated in the contract. If no priCe i~ stip:aated in, 

the contract, payment shall be made by the CBlll!!r to the grcJWer on 

the basis of the then prevall1ngllla'rket price for, tomatoes of the 

grade, quality and condition specified in the eontract. 

In ,addition to any other remedy, the grOwer so offering tor 

inspection and, delivery any load of tomatoes who has incurred any 

, added handling coste as a dir~ct result of the unwarranted delay' in 

inspectibn and delivery, wilfully or negligently ee.usedor permitted 

by a canner, may receiver the SlDOunt of such added handling costs by .' 

an action at 'law against sucheanper. 

! delay in such inspection and acceptance for del1very.for a 

period of six hol!I'S or more atters load of tomatoes is 'offered for 

inspection and delivery in accordance with the terms ofa contract 

.' '} > ~, .-
.," 

. 'i",· 

',', 
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81!eR-aehy-wa.8 is preeumed to be unwarranted and caused l;ly wilful.

ness or negligence on the part of the canner; l'"viari.,-lleweve!!',· 

... !!!!:!: during 15 24~hour peak periods in any tOlllatO' canning .sea

son '''-~eiay-~!I.-81iea-'R8:pe!jU8!l.-au-aeee,t;a!l.!je-8t-aelbery-.~ 

fte.~~e-~PiEB-fa!jie-eviaeBee-".~81iek-aeiay-wa.-~8ea-..,-~

""~."' .. !l!ge.ee-el!l-,ae:"l'8fi~.t-.Iie-eaUeli thi.:ere.t:i.~ does 

not 8pply,unless suCh delay covered a period of more than :tl!bOurs., 

i '". - _ . _ '. 
Such peak periods shall be the periods of lFrlmnm de],1very as ~ 

l;ly the records of the Canner and sba.U be desisnated l;lytheca:merll ' 

for each cannery orotherspecif1ed inspection point :proIIptJy after .' 

the close at each tomato eanning Be&sonl;ly postiug 8J;iOticeot tile 

peak periods for eaCh csnnery or inspection pOint in 8 conspicuous, - . ~. , 

place at such cannery or inspectionpo1nt. Thep!'eeuon .. tab,: 

lished. by th1s paragraph 1s a pre'FWtion affect;!.l!!§ ]lie ~ at 
., " "'. . , . 

. , »mf • 

No grower sh8l..L have ,any rights under th1s section unless he 

Iihall,' reg1ster each load of tOlll8toes with the cannerai; the time ~ 
• - --. - -. I 

. . -.' , 
offer, such load for 1nspectton and delivery. Stich, reg1s~tion 

,sh8l..L be made l;lyobte.1ning fl'oIii the canner a certificate, which well 

canner 1s hereby required to furnish, stating the tiDe at arrival of 

tbe load at the cannery or other specified :tnspection point. ' 

'l'be presumption created l;ly the four1;h paragraph of Section 763.5bas 

been classified as' a preSUlllptionari'ectingthe~n of proof. As a, 

result, when the grOwer establishes that a ~ of tomatoes was rendered 

unsuitable for canning purposes because it was ~ iDspected within the 

W~1~,,;;~,;;.i{~':~~r'\ ............ , 
.,,--, --

tlloi! Iiaqnerlaethe~Of:lI' ~t, 
-.-~3- '-"', 

., .-

-f··, 

,- ,. 

. ' 

'--<"':' 

"\, " 
, ., '~ 

.J" 
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establish that the delay was not wilfUlly or negligently caused or peindtted 

byhtm. See Evidence Code Section 606. 

ClBssi~ing this presumption as one affecting the burden of proof is 

consistent with the apparent purpose of the section. It appears that ,the 

siX-hour and twelve-hour time ,ltmits are established (and the presWttption 

made applicable) in order to prescribe bY statute what constitutes aresson

able time'withinwhich to make the inspect1on. 'lbe gro\Ier,!Il&Y not be in. 8 
j 

position .to introduce any evidence as to the reason Why an ins~ioh ,.,iI, 

not expeditiously made. For this reason, the statute inCJ.~eBaprellu.,t1on , 

that shittstbeburden ofproot to the canner who shot.J.a. be in a~sit;l.~n 

to prOve Why he failed to have the tomatoes inspected. within the time lipeqit1ed,' 

in the statute. ' 

• - ,-,1 

,- ,to.' 
" 

'.",' . 

, , 

\. ,-' 



SEC. • Section 768 of the Agricultural Code is amended 

to read: 

768. Tbe inspection certificate issued pursuant to the 

provisions of this chapter shall be }!rima-taaile received in the 

Cjurts as evidence of the percentage of defects according to the 

definition of such defects as defined in this chapter. 

COMMENT 

Section 768 has been revised to make it clear that thiB section 

states an exception to the hearsa.y rule. It is not clear whether this 

section was intended to provide not only a hearsa.y exception but alao a 

presumption. See 12 OPS. CiIL. NI'l'l. Gil. 102 (1948). under the revised 

section, no presumption exists, 'but the certificate is evidence upon Which 

the trier of fact may base its finding. But see the COIIIIIent to Seotion 751 

which discusses the effect of Commeraial COde Section 1202. 

-25-
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SEC. • Section 772 of the Agricultural Code is amended 

to read: 

772. The certificates provided for in this chapter shall 

be jFtEa-faeie-eviaeBee-Befepe-aBY-eeYFi-!R-tBis-S~a~e received 

in the courts as evidence of the true average soluble solids 

test of all of the grapes in the lot or load under consideration. 

COMMENT 

Section 772 has been revised to make it clear that this section states 

an exception to the hearsay rule. It is not clear whether this section 

was intended to provide not only a hearsay exception but also a pres~tion. 

See 12 OPS. CAL. A'l'!Y. GEI1. 102 (1948). Under the revised section, no 

pres~tion exists, but the certificate is evidence upon which the trier 

of fact may base its finding. But see the COIIIIIIent to Section 751 which 

discusses the effect of ~rc1a1 Code Seation 1202. 

-26-
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SEC. • Section 782 of tohe AgriculturalCo.cie is amemed 

. to read: 

782. The director and the cOllllll,issioners of each county of the 

State, their deputies and inspectors, uader the supel'V'iSion.l!Ild .. 
. . 

control of the director shall enfore~ this chapter •. The tef'ueal' 
. -' .. 

of any officer authorized under thiS chapter to carrYouttbeQriUlra>_ , . .. " --, .. -. - - '.. " 

and ,directions of the director in we· enforcement:()fth1s; ,Ilhaptel" . 
- - - '--- - ! - . -" -' .. - . 

.' -. 

is neglect of duty. 

'!'be director by. regulation IiliI¥ pl'ef(lnbe IIII!thods ot Mle«;!tirc 
. . 

, . - ' . - .- - - . . -' . .-' " -'. -' - ", -,-::' -,j .. ~ '" :.- - ", 

sllillPlesoflots Or containers offl'u1t-s, nutsand.~t&blesQlnt ;. 

bal\1s ot size orotl1er ePecific claBlf:l.f':i.cation, lIhicbahaJibe i 

" - .' ,. .,' - -<._, ,'" - - - ~ - -,; -' . - -' 
color chart,S depicting the color st;aMards and' requiteilC!llts dtabl1Oied· . - - . -'. . - ,- - '.' - . -; .- -,' 

~n this chapter;ancl Diake sl!Ch o.ttier rules and regulation; as .er..' ' r 
)-.'- - - .. '. - :-. 

< -' • - • -'. --" ,- - ,.: • 

reasonably neetlssary to secure uniformity in theenfor~llt'otthk 

chaPter. 

Any s8Jqple taken~rtheprovisionsot'thi.ebaptjeT Sball(be·p'J·~' ~.~ 
, .-,' - -' --,-" ---~:/ --~~ 

facie evidene'e, in any co~ in this State" ot tl)e.t~ cOlld1t.1~ 
- - • - , ". { '"'Y~ 

ot tbe 'entir.e lOtintheexaminatiOll of which said ~ewast&ten'; __ ' 
.' .' - . - - .-. -. , - . 

Thispres\!II!Ption 18 ,a preS\l!!lPttOli afteotis tbebUrden<of2ri~;f'" 
. ,-- :. -' , . - - ". - - - ,- '-. .,. 

, A writtenpotice of$ violation~ i8Sued~ a dulyq\i&l1f:l.ea r'I@;'lJenta;. 
. - . - . ~. [~'~ 

1;ive of 1jheai~ctor or byQommiilSiOllers,the:l.r 4ep~tie~ stI4. tDsPectot. 
. . . . / 

holding valid standardization certifi.cates of el:IeWtutv as S!lfOJ'ciD8' 

officer! of this, chapter ,stl!.ting that a certain lot of pr6duce ts'in 
-'F-

violation -of the provisiQns of this chapter and bas,ed WIOD the ,am.qatU!il 
, -',~ . - - " -' ..-

> ... 

",-. 
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of. such sample, ~h~l be ~rtsa-faeie-evia8Ree!-lR-aBY-eeaFt-ia-

teis-gtate, received in the courts as evidence of tbe true 

condition of· the entire lot. 

COMMENT 

The presw:uption created by the first sentence ofthethitd paragrapl). 

of Section 782 is:Classified as a presumption affecting the~ burden of proof ... 

so that tl).e method ofse~cting samp~s established pursuant tb thissectioi1 

will be effective to establish a sampling procedure that willllithstand 

unmeritorious attack. 

This presumption arises when it is established that tbe'S8mp1e waS, 

taken according to' the method prescribed by l'8{!:1!lation •.. TIiereupon'j the 

. burden of proof shifts to the person claiming that the lIJIqIJ.e·is not 
I 

representative of the entire lot to prove that fact.SeeEv~dence Code 

Section 606.' Concerning the effec:t of presw:uptions in criminal actions, 

see EVidence Code Section flJ7 and the Comnent thereto. 

The last"sentence of the section has been revised to make it clear that· 

this sentence states en exception· to .the he,arsay rule.' The notice of 

violation is given the same effect as a certificate of condition, gta4e. ' 

quality,or the like made under Section 751 and similar sections •. ' 

-1-: ' 

.",. 

<. i'-' 



c 

c 

c 

SEC. Section 796 of the Agricultural Code is amended 

to read: 

796. Grapefruit shall be (1) mature, (2) free from serious 

decay, (3) free from s.erious dainage by freezing ·ordryi.ng duete 

any cause, (4) free from serious injury due to any cause, (5) :free 

from serious scars, including those caused by inseets,(6) fl'8e from 

. serious scale, (7) free 'fran serious dirt, smooge stain, ,IIGOt:y,mold, 

rot residues or other foreign material, (8) free 'from lIerioqsstaiDina. 

{9} free from serious greenish or brownish rindoilspotli, (lol f'J'iee 

from serious spotting or p'l,tting, (11) free frail. serious roqglmess, . 

(12) free from serious aging~ (13) free 1'1'0$ seriollssoi'tness, (14) 
, ' c -, ,"-', 

free fram serious sunburn; (15) free from serious slleepnose. 

The follOWing standards shall be applied in determining wile1jher' . 

or not grapefruit meet· the ,requirements of this section: 

(1) Grapefruit are not mature Unless (a). at the time at picking 
,'. 

and at all times thereafter the juice contains soluble' SOlids, . as . 

determined by' a Brix 's.cale hydtaneter, equal to Or in exe,ess . of five , . 

and, one-half parts to every part of acid contained in the· juice (the 

. acidity of the juice to be calculated as citric acid without water of 

C17stall1zation), except that in view of differences in climatic 

conditions prevailing 1n the dese.rt areas; which resuJ-t in the ' 

grapefruit ·grown 1n those areas having, at maturity, II highetperceDtaae 
, - • -I 

of soluble solids to acid than tile mature grapefruit grown in' other 

areas of the State, grapefruit produced in the desert areas are 

considered matlll'e if at the time of picking and at aU times' thereafter, 

the ju1ge contains soluble solids, as dete~ed by a Brix scale 

,'I -
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hydrometer, equal to or in excess of six parts to every part of acid, 

contained in the juice (the acidity of the juice to be calculated as' 

citric acid without water of crystallization), and (b) 90 percent 

o;r:' more of the grapefruit, by count, at time of picking and at aU. 

times thereafter have attained, on, at.least two-thirds of the fruit 

surface, at least a minimum characteristic yellow or grapefruit color,';" 

as iIldicated py Color plate No. 19 L3 in "Dictionary of Color," Maerz " ;' 

& Paul first e,dition 1930 •. Grapefruit produced outside of" ·this State 

under climatic conditions similar to those prevailing in the desert 

areas and. offered for sale in this State shall meet, the saae _turity 

standard as that prescribed 'for grapefruit produced in,desert ~as~, 

The geogrllphicalboundaries of the desert areas of the State of 

California shall be defined as Imperial County, theporti~s ofllivers1d~ 

and 'Sal! Diego' Counties J.ocated east of a line extending north and south , ' ' 

\; 

through White' IIater, and that portion of SanBe~i1o Coun1;Y located 

east of the ll5 meridian. 

(2) Decay is serious if any part of the g+&.Pefruit if atfec~ed 

idth decay •. 

. (3) Damage by freezing or drying due to any caus~ is serious if· 

20 percent or more of the pulp or edible. portion 'of the grap~fruit: 

shows eVidence of drying or a In\1.shy condition; and damage by freezii!e6r 
. ~ 

dryingdlie to any cause is very serious if 40 percent or lDI)ra ofj;he' 

.pull! or edible portion of the grapefruit , showseiridence of drying or 

a mushy condition. Evidence of damage shall be determined by as JllB.I!Y. 

cuts of each individual grapefruit as are necessary. 

(4) Injury due to any cause is serious if the skin (rind) is brolfo;-" 

ana,tlj,e Wury:ls noj;he~ed. ' 
. ' '-, ~ 

\ -.3q-
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(5) Scars, including those caused by insects, are serious if they 
, 

are dark, or rough, or deep and if' they aggregate 25 percent or more 

of the fruit surface. 

(6) Scale is serious if 50 percent or more of the fruit/surface' 

shows scale infestation in excess of 50 scales per squan! incb •• 

(7) Dirt, smudge stain, sooty mold,rot residues, or other,fordgn 

material are' serious if an aggregate . area of 25 pereent orlllOre of 

the.fruit surfl!-ce is affected; 

(8) Staining of the skin (rind) is seriouS if 50 percent 6rmore. .... 

of 'the fruit surface is affected with a pronounced dil!Coloratlon. 
, ' 

(9) G!;,eetlish or brounish rind oil' spots ue seriouB if' they 

eover an aggregate area ,of 25 percent or more of tbe fruit sllri'aee. 

(10) Spotting or pitting is serious it the spots or pits ue 

s~enand cover an .aggregate area of 10 percent or more oithe 

fruit surface. 

(11) Roughness is serious if 90 percent or more of the f'l'uij; 

,surfad is rough and coarse, or lU!llPY. 

(12) Aging'is serio,us if 'one-third or more of the &urface of 

the grapefruit is dried and hard. 

(13) Softness is serious U the 'grapefruit is flabby. , '. ' 

., - . 
(14) SunbUrn is s~rious if it, ceuse,sdecided flatten1ngof,the 

fruit and drying and discoloration of the skin (rind)' affecting more' 

than one-third of the fruit surface. 

(15) Sheepnose is serious' if the stem end of the grapetruit 

protrudes decidedly. 

The compliance or noncompliance with the standards for grapefruit 

PJ'rscPi'b7d in .thiS~haP:er, except as to.matUfity~ 

. a ..representative sampl~ 'iak~~:~ff>;llQWs: " 
,,", , ,,' A:. 31-

I 

.. -', 
-j, 

; ... 
i-" 

"', ". 

. 
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(a) When in containers the sample shall consist of not less .,tban 

10 percent, by count, of the grapefruit in each of the containers 

selected as the sample. 

(b) ~nlen til bulk the sample shall cOl).sistof not ll!!ss,~ .100 ' . 

grapefruit, e~cept that where the to~ numbercofgz'apefiuit :I.n tbe,bulk 

! : 

"-

. -, . ~ , '/ 

. lot is less than 1,000 grapefruit areJ!~sen:l;ative sBDq)le sb8i+ C~l~'c 

Each individual grapefruit ~ be eKamined for one or all of the 

or scot;ed against· .any. individual' grapefrllit: 

'. ·.>'~N." 
,_,.,.i;ji-··tf~-..... 1f 

.~ ,~~ifi 
'l ~ --- /~: ~~, 

consist of not less than 30 'grapefruit:. 

Any sucb~ampl~ so taken sball' cansti tute· prima fadfe eVidence 
of the character of th~enti~l~t f1'Q!I whicll: sucli sSIIIPle _ tI!.~ . 

- " - " 

'" ~,~, 
': ~;t~ 

.. )~ 

h'~:::::":' "T::P:'::~ ::;=~~:::"':'1'~1 
shalt be deemed. as a whole to meet thereqw.rements of:~~" .. 

j. 

Nulnbers 2;4,5,6, 7; 8, 9,10, 11,'12, 13,14 and l,Oftb1speetipn· " 

SO long 'sa not over 10 Percent, byeoUl\t, .of tbe:lndiv1~ual'8~e~t, 
; .- , -. . - - - -,',. . .' ',.-

. 1n:s~Ji container or .bulk lot are below saidste~dartiS, ~SO't.oDs . 

. --~ . ,;}:{ 

standar~."rhe grapefruit in any one coritainer Or bulk lot, shallbi! 

, deemed, as a whole, to meet the requirelllents ot st~ N~r 3 

of this section so long as not more than 15 percent, by count, of the 

,"."C- ". ··~32~ . 

. -, "- :, ,~' 
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individual grapefruit in such container or bulk lot are serioulIly 

damaged by freezing or drying due to any cause, but not to exceed 

one-~hird of this tole!'ance shall be al101o!ed for very seI"ious damilge 

by:t'reezi13S or drying due to any Cause. 

Tbe presulnption stated in the second to last paragraphofSeCtiQ!(1% ' 
, " 

, is~classitied as a presumptionaff~ting the burdeno·f pr~:r 80 that ;tne ' 
- \ .' .' 

:-.. 'I'. 
'method,of selectirig samples specified in 'the ste-tute will be" etfectivet!) " 

establish a sEIDqllingproeedure that 'will ,withstand ,~I'itq~ious:e.ttaek~ , 

See the first paragraph of t~ camnent to SectiOrt~. ' }lb.$ l'!U1l;.g~,l'a.· 
<- " 

'provided in SeCtion 782 ofthiJI code" isdelete4" 811 Uhrli!ceasai7. 

i . ~ 
, 1 

, 1 

, ' 
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SEC • • Section 841 of the Agricultural Code is amended 

. . to read: 

s8mplea of lots or containers ot h9lley, which shall btl tea~OII$bl.t~ ~ 

calculated to produce by such sampl1ng fair repreUJIta:\iJonsottlW. 
~ , _. : ,",' < - , 

" entire lots or cpnta.1nersssmpledj establish and issue' li!fticial CfilOr . ' - - - - , -. - ". .', 

charts depict~ the color standards and requi~tse.t&bli,sbed intll18 
, - • • c : ' '1" ~ - - -. -- ,-

chaptarj !l.lldmak&.:otherrules and regulations as are ~"~1.J 

necessary to seOureunit6nl1ityinthe EIllforcement.ofthh eba~.r.· '- - -- - - ,<'-. .: ' - ~ , . 

. to establish a ssmpJ.1ngprocedurethat will withstandU!lllleIi.to1'ioUSati~. 

See tile first paragrapb of the Car:ment t,osection782. 

" , 

.':-, 
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SEC. • Section 892.5 of the Agricultural Code is amended 

to read: 

892.5. The director may investigate and certify to shippers 

or other financially interested parties the grade, quality 

and condition of barley. Said certificates shall be based upon the 

United States standards for barley and shall be ~?is&-faeie 

received in the courts as evidence of the truth of the statements 

contained therein. 

C~tlT 

The second sentence to Section 892.5 has been revised to make it 

clear that this sentence states an exception to the he~~ rule. It is 

not clear whether this sentence was intended to provide not only a 

hearsay exception but also a presumption. See 12 OPS. CAL. my. GEU. 

102 (1948). Under the revised secticn, no presumption exists, but 

the certificate is evidence upon which the trier of fact may bale ita 

finding. But see the Comment to Section 751 which discusses the effect of 

Commercial Code Section 1202. 
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SEC. Section 893 of the Agricultural Code is amended 

to read: 

893. The director shall inspect and grade upon request and 

certify to any interested party the quality and condition of any 

field crop or other agricultural product under such rules and 

regulations as he may prescribe. Certificates issued by authorized 

agents of the director shall be received in the courts tR-*ke 

S*a*e as ,piaa-faeie evidence of the truth of the statements therein 

contained. Such inspection shall not be made or such certificates 

issued by any person not specifically authorized by the director in 

reference to any field crop product for which State standards 

have been established. Any person so authorized shall comply 

with the rules and regulations issued by the director relative 

to the certification of field crop products. 

COMMENT 

The second sentence of Section 893 has been revised to make it 

clear that this sentence states an exception to the hearsay rule. It is 

not clear whether this sentence was intended to provide not only a hearsay 

exception but also a presumption. See 12 OPS. CAL. ArTY. GEl!. 102 (1948). 

Under the revised section, no presumption exists, but the certificate is 

evidence upon which the trier of fact may base its finding. But see the 

Comment to Section 751 which discusses the effect of Commerci~ Code Section 

1202. 
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SEC. • Section 920 of the Agricultural Code is amended 

to read: 

920. Any sllII\Ple taken -by an enforcement officer in accordance . 
.~. 

with rules and regulations prcmulgate.d under. the provisions of' this .. 

=:~ .. ::: : :::::',:': .:~:: ... ~ .. ,i,1! 
ent'lre lot frem whlchthe .sample-was taken. This PitS_19n18P:cX~:~'~ 
P1,'EI Sl!!!£tiopatfect1:Dg the burden Of proof. A written rePort· i:.~Ued .i;2;;~' 

. bY the Sta.te Seed Labo~atorysbOwing 'l;he analyst. Of w.l1cb '-lti '. '<";'~ 
..." .. , ........... --,---....... "'"-......~;, ;~;:j~,.~,. 
lnthe courtll. as evid,nclaot the tr~anaiyBis of ttie.n~ire, iot-' '< ., . 

frOlll which the semple WQ,II taken. ,)~d~~ 
camm; ,>;;~~ 

." .:..:-=:::::~::: :' "::::;::::::"" -~ii 
. JDethod _Of selecting semples established pursuant to reglllat,f.orr Will be' "'.i?~\l· 

. effective to establish a i!llII\Pling pro,Pe4Ure that .will, vithstlUld·_~i,~.·,:,,~~~ 

."""~ ::'::'.:::,:::'':: :::::::::~L'-:5,~1I 
that this sentence states ane;ll:ception to the hearss;y rul.e~ Th~ +rt 01' '~";;:~~t 

'~ :;}:::-
.', .:'.:" 

!::;~J 
. the S~i;.e Seed. ~oratory "i s gl ven the. same' effect asa certifie&te of 

cOndition, grade, quality, or the l~ke niaa.e under Sect-ian 751 ors:l1!di:ar 

sections • 

-, ' r.- . 
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.', c'"-

;--;;. 
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SEC. • Section 1040 of the Agricultural Code is' amended 

to read: 

1040. In any ~cti:>n. civil ,or criminal, in any court in this, 
, , , 

State, a certificate of the di,rector stating the, r'esult~of 'any 

analySiS, purported to have'beenmad,e uilder. the prov1aiall0i'''th;I.I: 

the ,sample .or 'samples ll)entioned ins.!l.id ~s:l.s 01' ee~1t1€ate 
- .' " . , . 

were prope'rly ~Zed;. that such sampl;es were taken 'fl. • . ~te~~ . 
, - ~ -

" ", ... , 

";\, ~.". 

. .; --,-"<.>~-? 
~~('l~-

,!~ 
J,' 

'. -j!' 

parts stated in such cert;ilficateand. analysts, ,anq ,thllt t.be ... .ij,.'1.eI· 

,certificate. 

. , ';.cl'k 

<'.~~~ 
, ,~ .. >.<;~·,~r'!·i 

,A .•.. ,~ 
.'.~ 

C<MIENr " , .: ',':iJ~~; 
,:. ' ~ '" '; '~"11~ 

, ~ . . - R~ 

,Section 1040 1s reVised to make it c.lear that' th1~~~ctionatat .. an " ;hi~ 

=t~:':::.v =: ,:: :::~® 7::~':~P::;,:"';'i~j 
" See 12 CPB. c!~;Am~ ·0nT. J.02 (1948). Under the rev1".d: section, 110 -', ,,'>~&:' 

{preaUII\Pt~~nexiBtli. but the certificate i8.eV1~~e lItxiti '1IhiCb,tbe ~fi';,~); .. ~;~ 
factmayb$se;' its f1nding'.;t~!i!'~ 

, " ~~![~d 
" ,;'t.~.~ 

,\'~~~ 
.:t'>i ," . '-'~'i_:-;'L 

" ,j},-
•. ,>.£; 

':.:t;-
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SEC. • Section LI05 of the AgriculturaL Code is repealed. 

llQ5.--It--sliall-ge-~~es_a-:fl!'eJII-tlie-faet-e:f-JlesseElsiea-9y 

8HY-Jlel!'BeRJ~fil!'m-el!'-ee~el!'atieB-eBgagea-te-t8e-sale-9:f-eggB-t8at 

Sec.tion U05 is unnecessary it). light of Agricultural Code Se.ction 

18. See-Section 18 and the ccmne~t thereto. Compare 21Ops; Cal.:,\tty.

Get).. 171 (1953)(concerning Sect.ionl105) with 1" Op~. Cal.. IItty. Gen.. 154 

(1951)(concerning Se.etlan 18). 
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SEC. • Section 1106.1 of the Agricultural Code 1s BlDended 

read: 

:.=:=::::=:.=2~=_i'1;i~ 
, .' .' .. . ... .. >B.r/J~ 

,', ,_ __ _ • , ", _ " , '_ _ _', r- _ -, - ;' •• ~:' • - :~~~!t~ 
o:f' the ent ire lots ,!)rcontainers sllll!P1eci. Any sample" ~eJ} hel'etuillel'.-:/;; {:!(.', 

.. ' .: .... '. '. . " .,... .... ' .. '~",;r 
sbaU be pt1Da fac;e evidence,1niuly court in thi',St;ate, of ttie.'..~~:,&~ 

'true colidit1on of the en~ire l:ot in the exam1.nation of 1Ifi1Ch ~~ .... 

, sainpl.wastaken.'lhi~ Pl'HUl!lPtion t~. a p",_ipI1.~tj!i. " 
, - _ - ' -' . -,c _ " __ . ': __ . 

buNen. Qf;proot •. 

.( : 

file pl'eSlIIPtion 81;ated in ,section U06.1 is c~a,a1t1~ u & 1U'8~1:ll!'" .'. \H,~i 
. attectill8theb~n otproQf tio " t~t the.thodof.elect1nS'iiiIIRl •• · .. ,,/}~.~ 
- . , -, - " "', -' - '-,' .. - ,--~ ,', - ; , --, ... _ ~_~_:t?}t~;: 
.estGl1shed by the director will be effective: to establ1sb a ""IPU,. . ' . .: < '»l~ 

: 'p*edU~ tllatwlU Withstalid·;~rltor~0.us attack. / seet~n-1"lstpa~lliphy·::~~l 
of 'tbe.li~t to. ~ction 782.·, ". ';~q'l 

. .' "~"" 

/ ···"~\[~t 
.:~ ~~'-i;'Wif~ 

;{f.'f 
.,-' ,.", ,;'_;' ~,~<,:;.~;~t~. 

··~<·11~r 
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§ 1211. ',Presumption Qf,lCS8Qr's control over~~UCIld 
on land;aciions against' lessor ,to enrome' 00Ilkaet 

, In liny actionupciu ,suclI mnrketing ag'l'(lC!:l1ents, it sbiill be (!()Jl,' 

elusively preSumed that a ,landowner or landlord Of lessor ~s able tcl 
l'llOlrol tbe delivery of products produc«i on his land by wnantsor" 
olllet'S, whOse tenaneyor ~n or work on such land or the terms 
CIt whose tenancy or possession or labor thet'eOll wereereated or , 
d>angcd after execution by the l!llldowncr or landlord or Jessc>r,.'of 
S:~h a marketing agreement; and' in sucll'actions, the fo~o'Ing '1'E!IJl. 
"U,'S for, l!O~very 01' breach shall lie ,aM be enforceable "~ 
,,~ laDdoWncr,.Jandlordor lessor; (St;lt~l933, ~'25;'p;'262. § 1m .. )' 

" , .. '.~' 

NO RZVISICII rUwm' .,' , 

,-', . 

" '.' 

"to'f:}: 
'_." 
. -:·~'i~'} 

.<, " 

'\I~ 
'.~}~~ 
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SEC. • Section 1267 of the Agricultural Code is amended 

to read: 

1267. For the purpose of enforcing the provisions of this 

chapter the director is authorized to receive verified complaints 

from producers against any cOmmission merchant, dealer, broker, 

cash buyer, or agent or any person, assuming or attempting to act 

as such, and upon receipt of such verified complaint shall have 

full authority to make any and all necessary investigations relative 

to the said complaint. The director or his authorized agents are 

empowered to administer oaths of verification on said complaints_ He 

shall have at all times free and unin:peded access to all 'tulldings, yards, 

varehcuses, storage and transportation faoilities in which any farm producta -

are kept, stored, handled or transported. He shall full authority to 

administer oaths and take testimony thereunder, to issue subpenas requiring 

the attendance of witnesses before him, together with all boolts, memoranda, .. 

pa:pers and other docur.er.te, articles cr i~traeDts to. ccm:pel. the .dis

cloeure by such w1tllE:8Eee of all fsctS,G.OlI"tltOtheZr. ntlAt1ve.to. the atten 

under investigat1cn, and all partiss dioobeying the. OrCE':' or EuUiecas of 

said director shall be guilty of contempt and shall be certified to 

the superior court of the State for punishment of such contempt. 

Copies of records, audits and reports of audits, inspection certifi-

cates, certified reports, findings and all papers on file in the 

in any hearing provided in this chapter as evidence of the truth of 

the matters stated therein • 

CO!>f.!ENT 

The last sentence of Section 1267 apparently is intended to provide an 

exception to the hearsay rule and the best evidence rule. The section has 

been revised to make this clear. 

other official certificates, see 

Concerning inspection certificates and 

the Comment to Section 751. 
-42-
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SEC. • Section 1268.2 of the Agricultural Code is 

amended to read: 
. -. ./ 
:\ .. 

1268.2. (a) Oral evidence shall be taken onl.y on oath or 

affirmation. 

(b) Each party shall have theBe rights: To call and· examine' 

witnesses; to intr~duce exhibits; to cross-examine apposing witnesseS 
.' - ;, .~'j:,: 

.. on a'W matter relevant to the .iawes even thQlighthat matter'~ not· ')~0~ 
covered. in the dire~t ~tiOil; to imPeach any witriSasrtigar.uees', . 

of· which p~yfirst ca1l.edhim to testify; andtorebl1t tl1$ertdetJce 
. - :" . '. 

agai,nst him. If reepondent daesilot testify in,tIis ~bebal.t be .'.. 
. - . - . , ; -.,,-

. . " 

ma;y be . called IlXId ~aminedas if under cross-eXamination • 

..,.,( ~la:" ~:::.::: : :t:::·".::::..=.;.::: ... )'c;~~1 
be admitted it it is the Bart of 'evidence on which re~~' ~';~~ 

, , . ,'~ , 4f .~,: 
are accustomed to ~ly in the> conduet ofsenous atf'alJ,'*, ~as "'.~{:~£" 

. -' -. . . - ',' ,- , : " -, ," _." >-:';j::~~-ii~ 
'of the existence of any common law or st!l.tutoryrule which Dd.4bt . laUe) .c;;f~ . ' - ~!:~ 

. , '. r,{' 
improper .the adJiIission of BUCl!. evidence oVer objecti()rl, in c1,vit ~1~. '" ,': .~; 

',_~,' ~ __ .,' .. ,._ ._- ,> ./_, __ --,_--'-:-.?"_s~~-~ 

The rules of priVilege shall beetfective ~b1;helJaaEI ~ ~. > >;.>~~~~~ 

they ~ aev eP-lieeeAel"l!l&yothertdse ,required bt'stg,tpteto be' :': :,!,~;g~ 

recognized ,\n-d.vU-aeUolis at the beap.ng, .ana. irieleVall't··.alId'IndiJ1Y.<:lt;t~ 

,~.tit~", .~. M,ll ::~d' . ..i]l,~ 
. '.:: ' 

'.l;'be revision of the last sentence of SectiOll1268.2. 'isnecell8ary~ 

under Division 8 (callmehciIJBwith Section 9QO}oftqe"EvilUii:ICeCode, the~ 
'" - . - .• J - , • _ . - ¥ 

-'-. 
different fran thoseapplicllllie in ,civilactions.·A~ revi8ed,thelast' 

, -' '-, - '/ -. ~ i -

sentellce of Section 1268.2 conforms to the lasteente~eo:('!lov~l1t Coile " 

Sectionll513(state Administrative Procedure Act) as mttended :I:n the act .~' 

·;/ifc." ":''.!~"~~iIa)J.\;1a8nceC~'. "', 
.1Ig.." 

" -
--- ~\ 

-:<~ ~~'#;;-

- " " ',.." 
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SEC. Section 1272 of the Agricultural Code is amended 

to read: 

1272. When requested by his consignor, a cOmmission merCj:laot 

shall before the close of the next bI,lsiness day fOl.low1ng the 'sale 
,of any farm products consigned to himtrimsmit 'or deliver to the . .', - - . 

owner or consigilor of the farm products a truewritteb. report-iOf 

such sale. showing the amount s,old" and the selling Priae. 'ReJiI1;1i,., 
- '. . 

tance in full of the amount reaUzed from"SUChsales; iJ)cl!!~lng$ 
, ., , I' • 

," coriectionsl~rchargeS .~ damages, less the agreed' ccDaiHion 
, " - - -' '. - .-. - . ,'- -, , 

, 8ll!1 other charges,togethel' with a complete acCOllllt()f~'. ~!Iatt' 

be ua&,to theconsigool"with1b.-teb. ~, after receipt of the 
JiJoneys by the COIIi!i:I.sfl1on merchan:t. unleSS otherwise' ~hiwts.t-

"- - ': - - , _. - _". - -,' . I " - . ~ .. 
ing. ' In 1;be' account the IlS/IIeS and addresses ohplrCbuers'~ not 

. - "- ' ... 

be' given,BXceptas reIDl1redin Section 1271. Pi-ovicied; hO!ftwer, , . . - ( - - - , , 

wbere a cOllllllissi6n merchant has entered 1nto a writt~ contraQtwith, 

two or IJI)reowners or consignors which, contract proVides ~t the 

returns for farm. products sold' f"or" the 'account Il1such_rs or 

eOns1gnors8bBll be pool.ed ona def1nit~ ball,is a.stosill8'ar!416~ '. . ,. 

grade,during Iii certain period oft1n:ethen a \lOIIIIIIisSion me~, 

shall be required to render an account otsaJ.es, showing,the 'p,et 
.~ ," - - -

, average pool ~~turnoneach size and/or grade from ~ made anQ ' 

" sba.ll~a correct record of euch, s&:!-~s, show1ng in detail ,au 

1ntOl'lll8t:lonas requiJ.ed 11:1 Section 1271 of the Agricultural code. 

~ryCOllllli!lsion IIlerchant shall retain a 'oopyof" all recQ%'dil 

covertDg each transaction, for a period of one year tromthEI da~ 

thereof, which copy shall at au times be ave.1l.able for, and Open ,tt,. 'Qeilf1qent;l:aJ,Ci~,iO';:Qftb1i·, ( 11ri~bZ'i." ).W!!~;,! 
, '.' . - . . 

: ,"" 

, ' 

~ r 



or authorized representative of either. In the event of any dispute 

or disagreement between a consignor and a commission merchant aris

ing at the time of delivery as to condition, quality, grade, pack, 

quantity or weight of any lot, shipment or consignment of farm 

products, the department shall furnish upon the payment of a reason

able fee therefor by the requesting party a certificate establishing 

the condttion, quality, grade, pack, quantity, or weight of such 

lot, shipment or consignment. Such certificate ska!!-se-pFiRa-fa@ie 

eviieB@e is admissible in all courts of this State as 'e-tke-.e@!~8 

~ePeef evidence of the truth of the statements therein. The burden 

of proof shall be upon the commission merchant to prove the correct

ness of his accounting as to any transaction which may be questioned. 

Every dealer must pay for farm products delivered to him or it 

at the time and in the manner specified in the contract with the 

producer, but if no time is set by such contract, or at the time of 

said delivery, then within thirty days from the delivery or taking 

possession of such farm products. 

No claim may be made as against the seller of farm products by 

a dealer or cash bnyer under this chapter, and no credit may be 

allowed to such dealer or cash buyer as against a producer of farm 

products by reason of damage to or loss, dumping, or disposal of 

farm products sold to said dealer or cash buyer, in any payment, 

accounting or settlement made by said dealer or cash buyer to said 

producer, unless said dealer or cash buyer has secured and is in 

possession of a certificate, issued by an agricultural COmmissioner, 

county health officer, director, a duly authorized officer of the 

State Board of Health, or by some other official now or hereafter 

authorized by law, to the effect that the farm products involved 

-45-



have been damaged, dumped, destroyed or otherwise disposed of as 

unfit for human consumption or as in violation of the fruit and 

vegetable standards of the Agricultural Code as contained in 

Division 5, Chapter 2 thereof. SUch certificate will not be 

valid as proof of proper claim, credit or offset unless issued 

within twenty-four hours of the receipt by the dealer or caSh 

buyer of the farm products involved. 

COMMENT 

Tbe second Jeentence from the end of the second paragraph of Section 

1272 apparently is intended to provide an exception to the hearsay rule. 

The section bas been revised to make this clear. See the Comment to Section 

751 which discusses the effect of Commercial Code Section 1202. 

- 46-



SEC. Section 1272.5 of the Agricultural Code is amended 

to read: 

1272.5. Any sale of farm products made by a commission merchant 

for less than the current market price to any person with whom he has 

any financial connection, directly or indirectly as owner of its 

corporate stock, as copartner, or otherwise, or any sale out of which 

said commission merchant receives, directly or indirectly, any portion 

of the purchase price, other than the commission named in licensee's 

application or in a specific contract with the consignor, shall be 

prima facie evidence of fraud within the meaning of this chapter. 

This presumption is a presumption affecting the burden of proof. 

No commission merchant, dealer, or broker who finances, lends money, 

or otherwise makes advances of money or credits to another commission 

merchant, dealer, or broker may deduct from the proceeds of farm 

products marketed, sold, or otherwise handled by him on behalf of or 

for the account of the commission merchant, dealer, or broker to whom 

such money, loans, advances or credits are made, an amount exceeding 

a reasonable commission or brokerage to~ether with the usual and 

customary selling charges and/or costs of ~rketing, and may not 

otherwise divert to his own use or account or in liquidation of such 

loans, advances or credits the moneys, returns, or proceeds accruing 

frcm the sale, handling or marketing of farm products handled by him 

on behalf of or for the account of the commission merchant, dealer, 

or broker to whom or for whom such loans, advances, or credits are 

made. 

COMMENT 

Section 1272.5 creates a rebuttable presumption which has been classified 

as a presumption affecting the burden of proof. Thus, when the facts that 
-47-



give rise to the presumption have been established, the commission merChant 

has the burden of proof t~ ShOH the absence of fraud. See Evidence Code 

Section 606. Concerning the effect of this presumption in a criminal 

action, see Evidence Code Section 607. 

This presumption is classified as a presumption affecting the burden 

of proof in recognition of the fact that a commission merchant serves in a 

fiduciary capacity. See Raymond v. Independsnt Growers, Inc., 133 Cal. App.2d 

154, 284 P.2d 57 (1955). See also Section 1272 which provides that the 

commission merchant has the burden of proof to pr~ve the correctness of his 

accounting as to any transaction which may be questioned. 
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SEC. 

to read: 

• Section 1300.3-2 of the Agricultural C~de is amended 

1300.3-2. (a) Oral evidence shall be taken only on oath or 

affirmation. 

(b) Each party shall have these rights: To call and examine 

witnesses; to introduce exhibits; to cross-examine opposing witnesses 

on any matter relevant to the issues even though the matter was not 

covered in the direct examination; to impeach any witness regardless 

of which party first called him to testify; and to rebut the evidence 

against him. If respondent does not testify in his own behalf he may 

be called and examined as if under cross-examination. 

(c) The hearing need not be conducted according to technical 

rules relating to evidence and witnesses. Any relevant evidence shall 

be admitted if it is the sort of evidence on which responsible persons 

are accustomed to rely in the conduct of serious affairs, regardless 

of the existence of any cammon law or statutory rule which might make 

improper the admission of such evidence over objection in civil actions. 

The rules of privilege shall be effective to the Bame extent that toey 

are aew-eF-aeFeafteF-may otherwise required by statute to be recognized 

in-eivil-aetieRB at the hearing , and irrelevant and unduly repetitious 

evidence shall be excluded. 

CCMMEh'T 

The reVision of the last sentence of Section 1300.3-2 is necessary 

because, under Division 8 (commencing with Section 900) of the Evidence Code, 

the privileges applicable in some administrative proceedings are at times 

different fram those applicable in civil actions. As revised, the last 

sentence of Section 1300.3-2 conforms to the last sentence of Government 

Code Section 11513 (State Administrative Procedure Act) as revised in the 

act that enacted the Evidence Code. 
-49-
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SEC. 

to read: 

• Section 1300.5 of the AGricultural Code is amended 

1300.5. (a) Every processor other than a licensed winegrower 

who pur.cbases farm products from the producer thereof on a packout 

basis shall promptly upon completion of said processing inform the 

producer of the results obtained, and in so doing shall account fully 

and completely for the entire weight of the farm product so received 

from the producer. 

Where a specific grade or quality is a condition of a packout 

basis contract bet\;een pr·~ducer and the processor, such grade or 

quality shall be determined at the completion of said processing by a 

state or federal agency duly authorized to determine said grade or 

quality, and the certificate issued in c·:mnection with said inspection 

shall be ~Ftma-faeie received in the courts as evidence of the grade 

or condition or both of the finished product. 

Every contract between a processor and a producer covering the 

purchase of farm products on a packout basis shall, in addition to 

designating the price to be paid for the specific grade, designate 

the price to be paid for any other grade into which the farm product 

is processed as determined by inspection of the finished product by 

a duly authorized state or federal agency. 

(b) Every processor other than a licensed winegrower who receives 

farm products from the producer thereof for processing on a consigned 

basis shall promptly make and keep a correct record showing in detail 

the following with reference to the processing, handling, storage, and 

sale of said farm products: 

-50. 



(1) The name and address of the consignor. 

(2) The date received. 

(3) The quantity received. 

(4) The size or sizes of the containers into which the finished 

product is packed. 

(5) The grade or grades and quality of the finished product. 

(6) The price or prices obtained from the sale of the finished 

product. 

(7) An itemized statement of costs and charges paid in connection 

with the processing, handling, storage, and sale of the farm product. 

(c) ,fuere the processor has entered into a written contract with 

two or more owners or consignors, lihich contract provides that the 

returns for the farm products handled and sold for the account of such 

owners or consignors shall be.~ooled on a definite basis as to grade 

or quality, or both, during a specific period of time, then the processor 

shall render an account of sale showing the net average pool return on 

each grade and quality from sales made, showing in detail all charges 

in connection with the handling, processing and selling of such farm 

products, and the processor shall keep a correct record of such sales 

and charges. 

(d) Every processor shall keep accurate books and records showing 

the names and addresses of all producers selling and making delivery 

of farm products to him, including the dates of deliveries, the quantities 

thereof, and the agreed price to be paid therefor, and if no esreed 

price has been arrived at, or a method for determining the same agreed 

upon, then such agreed price shall be considered the value of such 

products as of date of delivery. For the purpose of ascertaining such 

-51-



c 
value and in additbn to other evidence, reference may be had to 

price quotations fram the federal-state market news service. 

Accurate grading and weight receipts bearing the date thereof shall 

be given by all processors to each producer, or his agent, upon each 

and every delivery, such receipt to bear the name and address 

of the producer and the name of the processor. Not later than five 

days after demand the processor shall give to every such producer 

so requesting a full and complete statement of such producer's 

account, showing the entire quantities of products delivered by him, 

the grades thereof, and the amount owing for every lot and for the 

whole thereof. 

I:" 
COl>H:Nl' 

The second paragraph of Section 1300.5 has been revised to make it 

clear that this paragraph states an exception to the hearsay rule. It is not 

clear whether this paragraph lias intended to provide not only a hearsay 

exception but also a presumption. See 12 OPS. CAL. ATTY. GEN. 102 (1948). 

Under the revised section, no presumption exists, but the certificate is 

evidence upon which the trier of fact may base its findings. But see the 

Comment to Section 751 which discusses the effect of Commercial Code Section 

1202. 

( ',. .... 
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SEC. 

to read: 

• Section 4135 of the Agricultural Code is amended 

4135. The sale by any retail store, or manufacturer or 

distributor, including any producer-distributor or nonprofit co

operative assocation acting as a distributor, of milk, cream, or 

dairy products at less than cost is an unfair practice. Cost as 

applied to manufacturers and distributors, as used herein. shall 

mean the cost of raw product, plus all costs of manufacturing, 

processing, handling, sale and delivery, including overhead costs; 

and cost as applied to retail stores, as used herein, shall mean invoice 

or replacement cost, whichever is lower, plus the cost of doing business 

of such retail store.· "Cost of raw product," in the case of market 

milk and market cream, whether or not such market milk or market cream 

is used in the processing or manufacture of dairy products, shall be 

the applicable minimum price therefore, if any, payable by distributors 

to producers pursuant to stabilization or marketing plans in effect under 

the provisions of Chapter 17 (cOJll!llencing uith Section 4200) of Division 

6; provided, however,. that the foregoing definition of "cost of raw 

product," as applied to sales on a bid basis to public agencies or 

institutions, shall be applicable only to market milk or market cream 

utilized for Class 1 purposes, as such purposes are defined in Chapter 17, 

Division 6 of this code. Bviaeaee Proof of cost, based on audits or 

surveys, made in accordance with generally accepted cost accounting 

procedures, shall constitute prima facie evidence of such cost at the 

time of the commission of such violation. This preslllllPtion is a 

presllIllPtion affecting the burden of proof. The director shall establish 
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by rule and regulations pursuant to Section 4143 the procedures which 

shall be considered as "generally accepted cost accountibg procedures." .' 

Such procedures are those found by the director to accurate~ 

determine actual costs •. 

COMMENT 

The presumption created by Section 4135 is classif1edall a presumption 
- -. ,- ~ 

affecting the burden of proof because the ini'ormation as to cost is particularlY' /i:? 

withiIi the knowl~ of the person maJqng the sale; Thus, the· person)ilaking . 

the sale' ~s . tile burden of proof to prove 'that tile cost is lower than : the 

cost, based on audits or surveys, 'made in accordapce with S!3nerally at!cepted 
, - - ''-, 

cost accounting procedures. See Evidence Code Section 606 •. 

Uhen Section 4135 is applicable in a criminal' case, the presumpti9ll' 

arises only it ·the fectsthat give'rise to the prcsumpti~ have,been 

found or otherwise established beyond a reaspnable doubt and. ~. such case, 
the defendant need only raise.a reasonablEil. doub,!; as to the. elCiatene.e of 

the presumed fact. See Evidence Code Section 607. In a civil:c8:se, .t)se 

defendant WOuld have to prove that the presumed· fact doeS.nbt ~xist by the 

preponderance of the evidence unless an applicable statutere~uires a 

different burden •. See Evidence Code Section 115. 

- ,'1 
,'.' ' 
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SEC. • Section 4148 of the Agricultural Code is amended 

to read: 

4148. Prices filed pursuant to Section 4147 shall be made, in 

such office of the director as he Shall designate. Such prices 

shall not become effective until the seventh day after filing. 

ElI'!aellee Proof of any sal.e ' of, or offer or" agreement to' sell such 
, ,-- ..., 

market milk, market Gream or dairy products by a distributor fl.t 'less 

, than the price!!. theretofore filed with the director 'by sMh distributor, 

pursuant to the provisions of this article Shall constitute prime. 

facie 1H'9sf evidence of a violation of th~'article. 'i'I1.:ts WIIIl!!lR~o,n 

, is a presstionaffectiXlg the burden of proof. Offers andagreem.ents 

to sell, as used herein, shall include offers widasreements whiCh,~ 

conditional, or which shall become effective, upon the filing there-· 

after of amended prices by th~ ,distributor malting such offer. :OVen. 

receipt of such filings or amendmerits, the directorsball fortl1with 

date, file and index.the SSlIle in such manner that the informatiOh 

there~n contained shall at all times be kept current ahd be readily 

a"ailable to any interested person desiring to inllPect,thesame. M!.Y 

other distributor in the marketing area m8.y meet any SUCh priees so 

filed; provided, that· such distributor shall file with the, director 'Ii 

schedule of prices not' exceeding the prices so ~t by himwtth1n24,hours 

after meeting.the, same. 

COMMENT 

The presumption created by Section 4148 is classified as apresUioption 

aff'ectingtheburden,of proof in order that the, person who makes a sale or 

, ,,";,,;, .i'" ",;q:t:~l'or' ~~ 'to sell ;})t ,leSs t:\lan-;neprices tbm'teiifj)l:~Fl~l~j~~ 

.,',<':,:~i~~:!:lr'i",f,",',\,"':\:X ',', ,,', ,J >':, )':",K,il,~r,.,_",_~, .\-" " ; 
. r' :~;~;'~i>t~"(\ ;:,- ~o • ,c' 
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the director will have the burden of proof to shew that he came w:l.thin a 

provision of law authorizing such sale or agreement or offer to sell. See 

Evidence Code Section 606. Since the circumstances justifyillg thE! sale, 

agreement, or offer to sell are known to the distributor aOdmight not he 

known'to the director, it is app:ropriate that' the burden of shOwing that'the 

sale, agreement, or offer was authorized by l8.w be placed on the distr:i.butor.' 

When Section 4148 is applicable in a criminal. case, the 'P'resumpii on , 

arises only if the facts that give rise to the presumption have, been fOund 

or otherwise established beyond a reasonable doubt and, in such"CaJile, the 

defendant ne~~1y raise 'a reasonable doubt as to the existence of'the' 

presumed fact.' See ·EvidenceCode Section 607.' In a civil case,the 

defendant would have to prove that the presumed fact does not ,exist by1;he 

preporideranceof the evidence unless an applicable statut. reqUires .a "d1tferem; 

burden. See EvtdenceCode Section U5., 



c 
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'i 4355. COrlsld.or.ttlon of ooo.nomle taetots 

In dc-tc-rminillg mInimum wholt!-~lll! :md minimum retail prl<!<!S for tluld mUk or 
thlJu erc~tm. or both ... t()r HJl:y -w:tt'kcting IU't'.ll. the dIrector l:ih:tH trIM into C'otloside.r:a. 
UOII tlIe- fallowing C{,"OIWtU!C 1'.lCtOI"::\ ()l~rath'c in ::iuell mal'kcthlg .area ju .addition tu 
o[lter nmtl<'rs rc1lllircd l;.y tbi~ ch;tl)ter w lJe t:1kCll Juto c()1t::iidCI'a.tion by hlm: 

(a) The 'J1UllititI.c£ of O.uld milk or lluid (,l'e:ml, ur boUl, distributed III b'11ch market
fn;r .ucu. 

(lJ.) Th<!' (2u~mtitics 01 fluid milk o-r tlufd crc~tn,. or hoth~ narnu:tlly .requlm by COl). .. 

Glm1cr.'S ill such marketing al"ett;. 

(c) TIle estimated Ptlr('hasl.l~g .. power .of .;:on~umcrs .in such mnrkctlng ftr<!3.. 

(,U Tbe ec:ist ot fluid mill.: or ·fluld eream~ or both, in b"Ucb marketing 01\14 to, dl. 
: tributors and retail IStol"CS, wblell in nU ~UH~ ~haJl ~, I'c~yOl1;·the nrlces Paid 
. by distributors to prod .... r.:and Ibe >nlnlm"'" wholesale p.Jcos,jIS jI$tllbllmtod pur-
l.""nt to ibis ellnPter. ' ." . • . . 

:-;;j The """ ..... b17·fteces ... ri """lor IumdllDl: tluld milk or ftold ~IIID, or botl>, 
1""u=<l by dlatrlbutors, J!lcludJng nil oosts of hRulfn& pn>cesslDl:, 1K!!llng Md d":' 
}lv-crin#;" tand rcssonnbfc- return on nceessal'1 Ctlprtttl Investment,. 10.1" each of 'Ule seY. 
eral nu .. ~.hod8 ot dlti:tl'lbutj~U .used In Huc-II ~U:rkCUllg area JlJ IU!CO~lpllsld:pg. sutt.. 
JlauUlIg~ pt'()(."CHSlng, Bt'tuiUg .find delivery, cX<:'ludlUg eootJ:i whl('b .orc not retucon4bll' 
n~ry to e1l1clc-nt opefoUon. fi~ cuteh ~t8 arc dtotermlned by irnpnl'tJnJ OOat su:t-

,VC)':t1 oi- ~.n.mllllltioll or tile booJ(s .find l"CC'O-roa, or both, of aH, or web portlol .. of the 
:d1stl"Umtor:ol In such lJ'utrkctlng area 8~ 8J'e WtSOllubl.l' determIned by rbe tUrcetOi' 
. to he-. ~uffklently rep~ntnUve to lndle.nte tbc J'CllsOnably necc$Sll:t,y eQ8t9 of sum..· 
·eifmt e1licJcIlt dIstrlbutioil tor l!J1leb murketlng .area .. 

(t) 'rhe csthutltc(l amouut ot the·avallable capnc1ty for .. processlng·atld dlstrfbuting 
'tJ:ufd lu{lk or Uult! <,rerun, or hothl of dlstrlbutor:dn ·such .. nmrkeUng area oDd. the ~ 
tlnlatcd eXtent to WbJeJl such avnUnbJe cspadty ls being 'used: 'II,. suell dls.trfbutors..' 

(g). 'I'he rc-asOtlhhJr neecssrujr COl:it' of JuwdUng fluid milk or tluid er-enm, or botti, 
'l~lIrred by retnll rstoreJ1l, ll.:-I .sneb ~'-ts lU'C detel"mJucd by ImpnreInl east surveya_ or 
eXaDlhultkm or the books Dod r~eord;.;, Qr botll, o( sueh portIon of the rctnlJ gtoros . 
!n .slIch mnrk«hig ·uten .8 Ilre rCRsonnb1y dNcrlllincd by tbe dlreetor tl)' be sum·. ; 
eieJltly l'epresc-ntlltJ\·c to hldknt(!o such' co.sts or nU I'Ctun stores ill such marketiD'; 
.area. 111 dctel'mlnr'ng I'lueh oo.. ... ts· 'lJcu~d by l"fo!atU ,:;:fores ,handling commodltles to 
addition to t)uld mUk or 1111111 Cr<"llllt, or llOth, Ule dln."Cror shAH determlue the cost 
of do-iJlg buslncfls for ench sucll relH"esctitjltlv~ retail store 'and lor such purpose: 
sha:U ,cou.sJder all testS' IUld 't'xl)Cnse:; ot doing busbw,Ss includfng deprcciurion on fn-

'. ventorl' nOll' t."quJpmclle" In tho absence oi stithlfaetory evJdet!('S 19.the sonttnry, the 
C{JSt _ot .bJi!l(nlUli:..JilltKlh.LhJ..!'l~Qe;~Q!JI}l1d crt'lLtln, 01' both, Klml! be.presumed toJ~J!!'f 
lDJne 'i~nt.ftge tUl the OO$t.£L~ollig. !)~!!L~ !'Lo.~.~tal( store In' C'Oliduct1lJg 'tlt 
.entlro . uslrwss. tAs nmt"ljdt.',l Stnts.lrnID. ~. 1310t p. 23Tr~'1' '.j --:---~ 

I I 
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SEC. • Section 5551 of the Agricultural Code is amended 

to read: 

5551. The California Table Grape Commission shall be and is 

hereby declare,d and created a corporate body. It shall have the 

power to sue and be sued, to contract and be contracted 'with, and 

to have and possess all of the powers of a corporation. It shall 

adapt a corporate seal. Copies of its proceedings, records and 

act'S, when certified by the secretary and authenticated by the 

corporate seal, shall be admiss,ible in evidence in all courts of 
the State l-aaa-naU-ee-J!ll.'bIa-fae1e !! evidence of ,the truth of a.ll' 

statements therein. 

COMMENT 

~he last sentence of Section 5551 is apparently intended to provide , ' 

an exception to the, hearsay rule and the best evidence rule. The sentence 

has been revised to make this clear. 

'. :' -58-
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WHim II 

IIttract. fraI 12 California At.t.orlll7 CIeDtlral'. Opin1OD1S 1~-lC6 (UltS) 
Opialoo No. 48-184-A •• n. 1948 

,8UIIBCh TOMATO INSPJ!CI1ON CI!JlTl1'JCATBS: Cenificare JMIICI by am. 
lMpecait Upon Deliomy of T_ lot CAnniDa II Prim. l'Idt 1!wIoIccp. 
in Larcr Conaoveny Becwceo Proo:I\Icerand 1'1_. of 1'_ RecpbecI by 

. Samm: 10 Be Show,1" In the CmiJicaIe. 

a., ..... bJs~1l0l'AGlUCUL1lJU. 
Orl. I. bJs JIUD N. HOWSlIll, AI\IDrDef Genm1. 

Pau1 M. J-ph. DI!paty •. 

1'bI! Dim:mr Of AJricul- 11M IIIbmIaecI the foUowI.., .. iao~ 
:Ia. oeni6we iIIuecI 1"' __ ID Chap 1 .. Di¥1aion 5 of die Ajtl Jell" 

Code illllicadna dIat a Joe of con'"l\JI __ camPlles with die ....... 1ft 
up in th., chapIer prima &de evldeslce of the -nao. of MIl.. _ ill 's 
COIIaOVerI1 beIw_ die produeu and ,.-.-1 

'lbe C'QnCh'Ww readied. are ~ .. loIIowI: 
Under die UDiformllusi_ 1 __ AI iWde_ Acr. (1IIIIiaG 1953c ~ 1955b. 

Code of Civil PIocecIucc) aICb' c:ad6cue is echj ..... If ........ pIG' • ., . 
idenri6ed. II prima &de evideace of die '- NqUi&wd by ...... be 1ft forth 
in die cenlliaw. . 

A!,olAL YSIS 
~ 1 .. Di-Nion 5 01 the Aaricultunl Coat, CI'aIJ ;' .. .lxi-w 761 

ID 767. iadulive, of m. Code, _ up .. odaada of ...., lor .1 __ oIIIMNd 
lot caDllins JIWPOICSo PtovWcn illIIIIdIt ill IICliao 7&, ~ rbe' ., 111M' of che 
_ ....... a' die "* of Ibeir ~ ID dIe~, If IauDIlID be tn' 'lI, • 

. rejecrioo 0I:det is iIIuecI by die lAIpccIor, \VIwe rbe wr a.1 _ ...... COD

form 10 the nodanfs aWlliIbed by che cIIapcer. die i "I' 'to ill die _ of . 
die DUecaIr of' Agtiaalnue, it required 10 __ • ClIRi'J rr ..... die per-. ·CCD. of the __ in die Ioc wbich aft IIIlobIe lot ......., pwj , die 
j>CI'(aIQ8e of _"rora in die Ioc DOt complyiaJ willi die -t fIIII/.iI:r I ' dl 

&Ie up in die SIaNce, perceDllljJl! of die cIeIiwrf III~ for -iat pupnIII and 
die peKCDlIIge ..,.cIl-c:oloM" .",P'laidy weIkIoknI" ..... __ .... 
in section 762. 

The 'Iucsclon docI DOt coaccm IA'1 deliwry un ... bIe for aDnl.., ~. 
as 10 wbich a ze;eaion order bas been iSIOIIIl but II with __ .. CIIr# e. . 
iIIuecI COYCrins lois or bds fouDd lUicablc for ceonina JIUfI*&' On.: .. 
ofcen orisc between die ptOCI1iCII!t and die CIPMr in which iI bee II iInpanant 10 
ambIiIh the coodltion of the _._ if ~ rime of <IItiwq, n-~ 
may become die atbject of lepl oaioaI or Mmi·lecrari .. ,,-""11 ill wbich 
• bwinS it a mailer of fisbt. . . 

n>e quacian is wbetbet the cerci6cn!lll 10 isIIIod II pima facie ..,ideqoe'iII 
aICb coun: aaions or adminiImuiw beIirinp in_ilia dw .- ... _. 
of the f_ requlreci by sectioll76U 10 be &Ie lorrh in .... ~ wida .... "" 
10 the oDadldoSl of die __ 

There Is 110 provision in the AJricWcunl Code specilyiD& the __ ID which 
caonins JOOIAIICi iaspcctiao =rtificata sball be Mm iRib1.:u ..,W- _ ia dice 
lilt)' ~ pIOVlaion in dill axle maldoa inlpccdon c:ad6cueI admitlible as 
evidence of cbe &as reopaUcd 10. be tel lorth in IUda antf'''r 'l'litplGlt'iIioiIa in 
t\l,u code with rde_ III cermin deaigmr04 IYJICI of inl,prrrlc .. pmride dIM 
the ccnificarcs iuued u· the result of IUCb inspecriOu IhaJl be Mm;"ible in ..,. .. 
dente. '-&0 ihippins point inapcaioCl ceni6o._ (-. "1) aod nj'C'1M ani
Jiates under die 'ruit, Nut aod VesccabIe S~ loa (-. 782) ... 
ibrly. aside hom the Asrkulturol Co«, lhere it no IIAtIIIOIy pIOriIioII CIlJIRIIlI 
makins iAspcclion ccni6aues in seaaal Mmiuible in e'Iideaca. 

Buic:aIIY. such ccrri6c=s lie bealay evidence. Heanay I'IW- as a ... 
eco1 propooitioll RIll}' DOt be UIed in • ccun III prcwe • _ in'iuuc, lIl!ldaain
isuaciw beariftgs !'> whicb a heatiA& is • ~ of r~ beuIay wideDce ..., be 
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received by the board, commission or officet cooductin& the beoriDg ill explaDa.
tion of other evidtllCe but, unless an apPlicable statute provides to the coouary. 
be:trsay evidence o1ooe wiD not sustain a finding Or an ordct on all issue mlIcd 
in such Administrative proceeding (Wtdker v. C;I'j of SIIII GIIHkl, 20 C:Il. 2d 879); . ' 

The rule of evidencepredudiDg the use of heano:y is subject to %Rill)' CIt· 

cepcions, IIOJIle of which arc wgue in pr'octical appliadoo. The issues Jmoo1ved, 
the availability of Other evidence and a multitude of other cilnsldemions come 
iDto play when conaiderillg these ~ions. One exceptioa 10 the "hcanny .tUle" 
is 1ft forth in section 1920 of rite Code of Civil l'rc«durc in the foIIowin, L,Il·' 
aua&e: . 

"Brttries in public or «her oJT1CUtI boob or record .. mode ill the 
"perorffoQllrlrDINo'UlCe of his duty by a public officet of this SUIte, or by aIlOther 
pc.- ill the perfomwlcc of • duty spcci:llIy enjoined by lAw, II.tC prim:! 

, &cie evideDcc: of the !acts .tllted therein." 

In 5 Wiplote 011 Evidence 704, the distinction is made: berwccn aca "
by c6ea or their deputies resulrillg in a record. being kePt by the o/b of the 
has COIIDeCICIl with such act and the lituacion where- an otr~,c:enificate is si
by the o6icer or his deputy to AD interested pArty ~':~:~Its of the act are 
DOC made a _of cIeparuneIltal-.l. The reI_ 01 cOurts to admit IUCh 
cerd6caces is CNDrnet!1ed upOn in dw work aIld eotpIained OJ! the bMis dw the 
oourts belleve thAt where an olIicW record is IMinto.incd of the act done there are 
more ulepards to the occur.cy of the report than if • catiJicate 1. fumistlCd 
to • pri\'llte person witbout incorpotDtUt/l dte mults in • Jegister. "compilorioa, 
cIockec or the like. PerJ!aps a liberal intapretation of 5CCtiOll 1920 'Of the Code 
of Civil l'rc«durc would make the CMnill/l IIlm:\to Uispcction CCrtUICIItCI iIIucd 
under smion 762" of the .... gricultornl Code odmiJsibIe os prirrut-focic evidence 
of the fllCts required to be 1ft forth ill such ctttificates. (Sec: Amu 'I. Bt.~ S"" 
Nj_ Co., LIJ., 17 C:Il. 2d 213, DIII'is ... SIIIfIhrrJ Rk~ C". (Tex. €Iv ..... pp.) 293 
s. W. 593"G_ ... Pisher '''''''';"g Milh Co. 190 Wash. 356, 6S he. 2d 210; :12 
Gorp. Jor. Sec. 502). However, as 'a praaicallllllttcr, it Wouki be ullSOfe to rely upoa 
_lion 1920, <;:ode of Ciyil Procedure, alone ill pmc:ntill8 an issue as to the con· 
dition ot the tomAtoes lit d>e time of inspccdon. 

Another exception 10 the bcarsoy rule mnkes entries in boob of aa:ount ad. 
missible in evidence under a variety of CUcumSUlllCeS and subject to _, quali&. 
adons. To get away from the re5uictioilS, (Lo~ ... Momso., 23 C:Il. 2d 600, at 
608) sections 1953c to 1953h of d>e Code of.Ciyil Procedurc,lcnown IS the "Uni
form Business ReconIs lIS Evidence Act" was Adopted in 1941. By this Jtatutc, the 

. KOpC of the mUllt book exception to the hearsay rule WlIs COJISiderably widened, 
, not only With respect to the manner of intrOducing the records but with rapcct 

to the types. of documems that mAy be intrOduced. . 

Sec:tioa 1953f of the Code of Ci.ill'rc«dun: provides: 
• It. iccOrd of an aa. condition or event sb:ill, in so far IS relevant, 

be competent evidence if the custOdian or othet qualilied wimeis. cestilies 
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to it> jdenciey and the mode of it> ptcparuion, 3IId jf it waf mode in the 
.egul,It course of business, at or near .be cime of the ace, coodirion or 
even<, and if, in ,be opinion of the COUrt, the .IOW'Ces of infonnaUon, 
IIII:thod and rime of prcp:1I'O,ion were NCb as U) jll5tify its ocJm;aiM.· 

Section 19S3c provides: 
"The term 'business' as used in this :>rricle sbaII include ~ kind 

of business, ptofcsoiDn, OCCIlparion, colling or oper.Won of insciwrinol, 
whether carried on for proJil or nor." . 

We bdj,'IIc dw 3 cenirlC3<e disclosing the tesuIrs of an inspection of rom·_ 
cntering 3 annery is " documenr made OUI in ,he ~""t'" 0' busi_ operadoaa II 
the t"rrn "busin<:ss" is defined in secciOA WHe of the Code of Civil Ptocedwe, 
dcspi<e the foct thaI a reprcscnwive of the Direaoc of Agicultwe exa:uces the 
certl6c:a~ and nor a reptescruative of either the ptod_ OI~; (G_ ... 
'","oJI, 6' CaL App. 2d 636), The UDifoan BusineII R«ordt IS BYicIeace Ita, 
ICCIioo 19S3e • 19S"" Code of Civil Ptocedute, would appear 110 .haft die clIc 01 
expanding the officiai records acqxion U) the beonay .rule. III CDdiW in MCdoo 
1920. Code of Civil Proced_, III well III .... ideDiag the ItDpc of admiaibili'1 of 
occouncing records. . 

Under this oct the foIlowiag are _pies of docwDeacs. that hAve been·.heId 
10 be ...Jmissjb/c as C'lidcnce: botpiw rec:ocds showiJIg .~' mn_ aM:a 10 • 

. patient (l.D,. v. MofflsOfl. 23 e:.L 2d 600; c-., v. tt/); ~ PkIIIus, lw., 
78 e:.L App. 2d 6S9); an affidavil of IUVice of a -x. Jisaed by • paOce. __ 
in the pnseoce of an anomer and pIaad in bis 61es but DOC oaariIed, the ~ 
server baving died before the !rial, (Dnhn v, .w.., 26 Cal 2d 829» llUpctin

rendcnt'a book showing hours wodced, _ia1a used and rbeit CIQIC' (Arpu v. 
NllliorIlIl ~itw Co., 67 e:.L App. 2d 763); • di .. bIli'1 dia:lwge fIVIIf the NOll 
~ (GlMlIl1I'v. CUUm. 6S CaL App. 2d 6~);'1IO prow the _ of oil 
prnduced on I=scd premisca: 3 pumper'. daily pup RpOtU,. his tecord boak 01 
oil JOId, aod aude oil invoices of putCbasers smriog the amount 01 oil ncei •• 
(~v. Cbiel 0;1 CD., 64 e:.L App, 2d 284); Iauadty delivery rid:cG (0ttM.tI 
CttliloNli .. TDUMI CD. v. Z-, 81 A£.A. 399); busioas .Q:lIICbine bl1liaa m
Tbtnn~sOfI v. ~, 78 CaL App. 2d 870); • rime aW U) shoW did a 'W~ 
""'" Bt work and not al a diDoer parry at the time in ~ (P.v • .Rid". 
JDn, 74 e:.L App. 2d 528) and ~ SlIIcement showing an item'''''' _DE of del fum. 
ilbed indi~ by 3 COUlli)' (BtDWS II. lAs A.gMs COJiIJIy, 77 QaL App. 2d 814.) 

It 4ppe:Lt1 thaI the c::umiag IlDm4tO inspcctiDo cerlificalea would be admiaiWe 
io C'lideoce under thil rccen. legislation. However, the muoor of cbeU: ....... 
hiliry is 10 a grca. extent within the discmino of the trial COIItt aad such ooun'. 
di«retioo .... ill DOl be disturbed on appeal in the abte:ncc of III -"- 01 such cIia
action. (See: DtI~ v, GoId_, 77 CaL App. 2d 332). 

Even uodcr this lIafU<e 3 foUndacioA mull be Wei for rile iaaoduaiGn of 
the ccrtikate. "The CI>IIildian or other qua1ificd wm-.- _ ICICify "110 la idea
tiey and the mode of it> prepaarrion..· (1.IIIIwi.g.,. v. M_, 31 A.C. SOl, '15). 
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.~ It would DOt be necessary 10 all !he inspector lIS ~ .. 1-. &cmeo.oe 
die hom the State bureall adminimtin& !he law punualIt 10 .. hIch doe iDapcc
cion .... made who had ~ Of the genenl proc:edute 'followed ;.. making 
the iasper:tioas aIid who .... familiar with the c=ificate fotms wed by !he ilIspec
I0Il ud the IDIJIIIe.r the same were usua1ly JiIled OUt would be qua1iIicd 1'0 mtify 
10 !heR &eta and then lcIemify the particullil inspection ceni/iare lIS OM of the 
fotms 10 used and furthet identify the bandwririn& and atty si&Dacure, initiall or 
other IdeDtifyina mark of the inspector who JiIled OIIt the cerliliate. (~ Y. 
MOI'rimI, ~~ CaL 2cl600; Do~ Y. Cbwf Oil ~. 64 Cal. App. 2cI 284) . 

Wbether ot DOt any particular ab.! 00Qtf would adlnll !he \'mlf_ In m.. 
denci= we c:aDQOt pmiia. The mactets in ~uoversy. the IIY11i\Q11i1iry of the I~ 
\01 \0 "'Ilfy ill ~ ud 1IIlIDJ' other fnaors lIIisht inllucnce lbe j1adse" _., 

. .AI ~ ~'." -.id. the aia! CXlUrt bas • ~ desm of Iatinodo in declcllns upon the 
~II)' of IUCh evidence. """. ,: r'·· 

. The _ could be made _ cmnin by the ~ 61 iPtitopriate. 
. . Jation eaJllMlJ providinJ fot the ·clmi.ion of the ceni/ica.telu prima &de ev\. 

deace of the iaformat\oQ rcqui~ 10 be placed tbercoa. . 
, Ia Nt)' emu. the certi/ia1Cf af~ their admiMioo ;.. MIeDce woaJa be aJb. 

ject \0 rebuaaI by other evIdettc:e of a COtUlIIl)' nal\lftl anti it it impollU 10 fate. 
CM willi .... ht would be siven 10 • certifiCate ;.. any particular CIIIC btiiny par
tIcuIu alii court. . ~ 

So, We condude that tbecertificalCf in'quaciao are ~ ;.. evIdeace'ln 
. • m.l COIlrI or admlnltutrive bearioa: .. prima &de ~ of die lacct nqulted 

by IIICIioA 762.S of tbe AjriculI1lftl ~ \0 be IIICIudecI in IIUch cerdkate -II ;.. 
!be aplolorl of tbt CIIIIItf, !he toII/IZI of ~ mediad and _ of ,III ,,
.. "' IlICh .. 10 luttlfy its ac!miNioa." (CCP, 19S3e) HowftI. if IeJUIao 
_ ..... ~ to _plith this result with retpea to,flliI purfcuJar CJ.P' 
of ~ ce:ta.In doubts that wiD be praeaE eech time 'the ~ 'It oIaeIi 
10 .tI~ COIlrI lIS e¥ideace .. ill be elitDinated. 

VI. 
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mrtBl'r III 

Elttract from. 21 California Attorney GeneralIs Opinions 171-172 (1953) 
. Opinion No. 52.84-April 24, 1953 

SUBJECT: EGGS in possession of a dealer who sells eil&" ill the shell, and who 
also has • breaking plan" are 110< subject <0 rejeccioo wbele they contain 
ally iIIeclible eggs (less than live pet ceot) wheze such eil&" _ <0 be uJCd 
for "breaking out" purposes. 

Requested by: DIRECTOR OF AGRICULTURE. 

()p!mcm by: EDMUND G. BROWN, Atromey GelleraI. 
W. R. Augustine, Deputy. 

The Director of Agriculture has ... ked to be advised whcrher csss ill postel
sioA of • deakr who sdIs eggs in the shel~ and who also has a btealdng plan£, 
are subject to rejection if they COOtlin any inedib~ eggs (less than live pet CCQt) 
and are <0 be used for breakiog OIlt purposes. 

Our conclusion is that such eggs are Oot subject <0 rejection. 

ANALYSIS 
The principal provisions of the Agriculrutai Code which ate .. ppIicabIe to 

chis situation are the followiog: '," ' , ' .: ' , 

"1101. (g) 'Eggl mean eggs in tbe shell f~'cl.~ <Ilrkeya, 
ducks, geese, or any other species of fow!'" 

"1101.1 (g) 'DeJJlet'means any perroll who CODtl'llClS for or obIains 
from the produce, thereof or any other dealer, possession or contWI of 
any eggs, for the purpose of sale <0 another dealer Or retailer." ,,;., 

"1103. It is unlawful to pt"P"'", pAd:, phce; deliver for shiprmnt, 
deliver for sale, load, Ship, u.ospotr, or sell in bulle Or in contaillCtS or 
subcontlliner. eggs: 

"( d) nw are or coocain inedibl .. and which arc noc denatured, 
provided that not ro ~ 5 pet cent by COUnt of inedibles shall be 
pennitced when eggs arc going to a d, ... ler for candling and graWll&-" 

"1105. It shall be presumed from the inct of posscssi01l, by I.OY 
peroon, :firm Or corporation engo.scd in the sale of Oil&" that sileh eggs 
are for sale." 
In addition to the foregoing provisions, Sections 1142, 1142.1 and 1142.2, 

among other$, w~re added <0 the Code io 19;1 (StalS. 1951. Olap. lS~2, Sec. 4). 
Section 1142.2 provides for egg brooking establishments and selS forth ""!lain 
mndards and reguInrory ptovLMns relating to such establishments. Sections 1142 
and 1142.1 requite petsons engo.sed in egg breaking to be licensed by the Stare 
Depanment of Public Health. 

lbcre is nothing in the Code which would prohibit a dealer as defined in 
Section 1101.1 from also operatiog an egg breAking establishmcoc. It is tNe that 
Section nos provides tha, "It shall be presumed from the fact of possession by 
any petscn, ~rm Or corporation engo.ged in ,he sale of eggs that such eggs are 
for sale.» However, that section tnust be read in COODection with Sections 1142, 
1142.1 and 1142.2 aboVe mentioned whlch clearly COIItemplt.te that a person, firm 
or corporation WOIIld bave in its possession eggs for breakiog out purposes and 
wb.ich therefor obviOllSly would not be for sale as eggs. The presumption con
'Bined in Sectlon 1105 muse be beld to be ".rebuttoble one. In our opinioo, thl[ 
presumption would be rebUtted by a sbowing ,bat the dealer WIS licensed <0 

operate an egg breaking establishment and th:It the eggs. or a """ain lot of eggs 
in his poa ... ioo were, in fac~ not for sale as eggs but were intended for bre>lciog , 
OUt purposes in the egg breAking C$tablishment 

Answering your specifu: question, it is our view tha, e88' in posscssion of 
a dealer who sells eggs in tbe shell, and who also has • breaking pl.at,are ,!'Of 
subjec, <0 rejection where they cont:iinany inedible "88' (less tOOn five per cent) . 
where such eggs are to be used for "bn .. king ou," purposes. 



EilIIIBJ!t IV 

BEtract from 11 California Attormy Generalis Opinions 154-156 (19Sl) 
Opinion No .. 51·73-April 20, 1951 

SUBJECT, FRUITS, NUTS, VEGETABLES: Mere possession of, in bulk or in 
containers 1"0:: c('~--~ ':"!'"I"!:~~g to requirements of Agricultural Code is nor viol"3.· 
clon of seaioru 784 or 785 of said code, bur sucb possession =y shift burden 
of proof to possessor to establish that possession is DOt for purposes forbidden 
by those =tjon~ 

lleqaeated by: ASSEMBLYMAN, 73rd DISTRICT. 

OpinIon by, EDMUND G. BROWN, AttOrney Genentl. 
W. R. Augqstine, Deputy. 

Hon. 1. Stewa.'"t Hinckley, Member of the Assembly from the Seventy-chinl 
District, has asked us to review sections 784 and 785 of the AgricWrural Code. In 
this colllleCtion he has asked whether the mete possession of fruies, oUtS or vege
tables pocked in violation of the code constitutes a violation of said sections, or 
either of them. 

Out conclusion is that mere P05SesS~on standing alone dot's not consthure a 
viola,ion of ei,her seCtion 784 or secrion 785 of th, Agricultural Code. Howe"er, 
those sections muSl be read in connection wi!h Other sections of t1}e code and par· 
ticWarly secrion 830 in order to determine ""huher and o,~·¥~,~~·h,ar. circumstlUlCes 
• violation of section 784 or 785 OCIurs. 

ANALYSIS 

Section 784 of the Agricultural Code reads as follows; 

"It is unlawful to prepare, pack, place, deliver for shipment, dlillv.r 
for sale, load, ship, ""nsport, c.use robe !tansported or sell any ftilits, 
nuts or vegetables in bulk or in any container or subcontainer unless such 
froits, nuts and vegetables, and their containersl conform to the pl:O~ 
visions of ,his chapter." . 

Section 784.1 makes it unlawful to prepare, pack, deliver for shipmen" etc. 
-. deceptive pock ... of fresh or dried fruits, nuts, or vege,.bles." 

The secti"", immediately {oUowin" prohibit mislabeling, the making of false, 
deceptive or misleading swt;:·"'leHt~ or representations, moving fruits,. etc.. with a 
W2rning tag Or nNice affixed (:":CC-pt under wriuen permit, etc. 

Section 785 provides in d>2;v;,ion <a> thOleof that: 
"Any fruits, nurs 0; vegerables, packed, stored, delivered for ship

ment, loaded, shipped, 0; being [[.n,ported or sold in violation of this 
chapter, rogether with thei, comaioers, are a public nuisance and sball 
be held by the petson in who,e possession they may be .od sbaIl not be 
moVed fwm the place '"'here they may be, except upon the written per. 
mission or upon the specific direction of an enforcing oJIicer." 

Subdivision <b> provides for a warning tag to be affixed to such nuisance; 
llOtice to the packer, owner, or any persoo in possession of such fruies, OUtS or 
vegetables to recondition or remark the same. Upon failure to do SO within twenty. 
lour hours, the enforcing officer may seize and dispose of aU such DOo-cnmplying 
fruits, DUtS or vegetabl~ 

Subdivision (c) provides for condemnation and destruction or conditional .• 
release of such non· complying fruies, nutS or vegetables. 

Subdivision (d) relates to the jurisdiction of various courrs in aainos arising 
under said section 785 and subdivision (e) provides that it is unlawful In fail 10 

comply with the direcrions of ""y officer relating In the disposition of such fruitS, 
1I\ltS. or vegetables or with any order of court respecting the same. 

I 



NOthing in eitl"'..er seCEion 784 Or 78') makes mere po:ssessiot!~ as s.uch, a vio
lation of the code. The laHer seaion merely sets forth the conditton under which 
non-complying fruits, nuts or vegetables with their containers shall constitute -a 
public nuisance and 'he procedure for abating the same. 

Under sections 784 to 784.9 possession as such is "'" made unlawful How
ever, if the person in possession of fruit.s, nurs or vegetables and their comaioers 
which do nO[ conform to the provisions of the Chopter (Chap. 2, Div. 5), pre
pared, packed, placed, delivered for shipmen, Or did any of the other thiDOS' set 

forth jn those sections, such aaion would be udawful. In other words. it would 
be ,he doing of the things forhidden by those sec,ions ond nor rhe mere posses,ion 
which would be unlawful 

That mere possession as such was not intended to be- unlawful , ... ·outd app~r 
to be evident from the provisions. of seaton 830 of the Code. Th~t 5cction pro
vides as follows: 

"Fruits, nues, and vegetables, of the kinds specified in this ch:tpter, 
if not wropped Or packed, ore exemp' from 'he ".miords cstablish.cG in 
this chapter when bclng tnnspocred Or delivered [0 dle dcstin:uions :md 
for the purposes herein ;'<'1: forth, or when prepared, loaded, shipped, or 
sold under the following conditions: ",., .,'" 

(a) From a pocking plant which has no, proper or adcquot. hdli
ties for processing, grading, packing, or reconclitioning, co anOther pack
ing plant within the State which has such f:lcilities: 

(b) To a by-product pbm widlin 'he Sm. for commercial,.pro
C6Sing.. preserving, or ma.nufncture of ·by-produces for rcs31e; pro~_iAed, 

that dates are not exempt from ,he St:md"ds established by Section ·798 
of this code, except when being transported Or delivered (.) to a dis
tiUery for rhe manufacture of brandy or alcohol; or (b) to any person for 
the production of any proou(t which is not for huro::m consumption; 

(c) To a fecC prd within the S'ote for livestoCk feeding purposes; 

(d) To. dumping ground or W<lSte dispos.,l phnt within the State 
for dispos.l; 

(e) From the orchard or field where they were produced to a pack
ing plant within the S,ate for first processing, gnding, or packing.· 

The sections imml-diateiy following section 830 provjde for a. w:lrning notice. 
dis~l order, tf;\osporc:lrion permits.. etc, It is $Clf·evident rh~t possession of 
non·comp1rio,g {wi·:::>, nuts and vcgct:1blcs for (he purposes (" .;;cc.:.ion 830 :lnd in 
:tCCoroance with that section and the sections immedhuely foIlowing would nOt be 
unlawful. 

However, as already indicmed. whi!e the mere possession of non..(onforming 
fru.its, nutS- and vegetables would nOt constitute :l violation of secci~n 784 .. tbe 
doing of any of the rhings forbidden by ,n" section would be unl.wiul unless 
they full within the exempr~on set forth in section 830. 

In this connection we should perhaps :lfso can attention to section, 18 of the 
Agrjcultural Code WhLCh provides that: 

"In all maUe!::; arising undcr this (ode, the: fact of possession by the 
person engaged in the sale of a commodity is prima fa.cie eviden~e chac 
such commodity is for srue." 

The effect of thi, section would be to shift to the person in possession the 
burden of proving tha, the posses,ion vns for a lawful p'"rpose and 'hnt the pos
session of non-complying fruits, nuts or vege'ables was nm for purposes of ,~le. 
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