#50 7/28/66
Memorandum 66-54
Subject: Study 50 - Lessor-lessee

You will recall that we distributed a tentative recommendation on
this subject last year, considered the comments on that tentative recom-
mendation, revised the tentative recommendstion (June 17, 1966), and again
distributed it for comments.

We attach two copies of the June 17 tentative recommendation {green
pages from galley proofs of the California law Review, which designates
the material as a "tentative recommendation"}. There are a few typo-
graphical errors which we will correct before we send this recommendation
to the printer. Also, please merk any suggested revisions on one copy
and return it to us at or before the Septemberlmeeting. This recommenda-
tion is scheduled for approval for printing at the September meeting.

You will recall that the previous tentative recommendation met with
general approval and we made a number of changes in response to the
comments we received. The additional comments we received as 2 result
of the second distribution to approximately 300 persons are attached as
Exhibits I-IX. (The Legislative Counsel has suggested a number of technical
changes that will be incorporated into the bill before it is printed in our
pamphlet ).

Except for Mr. Agey {Exhibit I), the revised tentative recommendation
met with approval. Plesse read Exhibits IV, V, VI, VII, VIII, and IX
(which we will not otherwise refer to herein). It is apparent that Mr.
Agay does not understand the effect of the recommendation., He takes the
view that it benefits only the lessee.

The following ie a sectlion by section analyeis of the comments that
suggested changes in the recommendation. Mr. Agay (Exhibit I) makes a
great many suggestions and generally objects to the entire scheme of the
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proposed legislation. We have not attempted to list all suggestions he
makeg in the following analysis of the cormments. We suggest you read his

entire letter which is attached as Exhibit I.

Section 1951 (Recommendation - Page &)

See Exhibit IT for Mr. Swafford's suggested revision of Section 1951

Section 1951.5 (Recommendation - Pages 4-5)

See Exhibit IT for Mr. Swafford's suggested revision of Section 1951.5.

Mr. Agay makes a number of cowments concerning this section. See
page 3 (last paragraph) and first four paragraphs on page 4 of Exhibit I;
Among his suggestions are the following:

(a) That the notice referred to in Section 1951.5{(b) be a signed
written notice to preclude bad faith claims by tenants.

{b) That the statute should indicate which provisions are subject to

modification by contract.

Section 1952 {Recormendation - Page 5)

See Exhibit II for Mr. Swafford's suggested revision of Section 1952,

Section 1953 (Recommendation - Page 6)

Mr. Swafford (Exhibit II) states:

ffith respect to proposed sections 1953 and 1954, I find it a
it difficult to asscociate the concept of rescission with a lease,
the ferm of which has commenced. In other words, rescission involves
the placing of the parties in the same position they would have been
had the contract or lease not been entered into, and if the term is
partially over, it is difficult to envision how a lessee can return
ressession for the unexpired portion of the term.

Mr. Swafford is not completely correct in his analysis of resclssion

relief. Sce, for example, Pendell v. Warren, 101 Cal. App. 407, 281 Pac.

658 (1929)(rescinding vendee liable for the value of the use of the truck
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he purchased for the time, beyond period necessary to test it, during which
he had the possession and use of it). We fdo not believe that it would be
desirable to attempt to spell out how the relief of rescission will be used
in lease cases. This is a general problem thet sometimes arises where a
contract reguires continuing performance and is rescinded after part per-
formance. The matter is covered by Civil Code Section 1692 {last peragraph)
which provides;
If in an acticn or proceedirg a party seeks relief based

upon rescission, the court may reguire the party to whom such

relief is granted to make any ccmpensation to the other which

Justice may require and may otherwise in its judgment adjJust

the egquities hetween the parties.

Hence, we suggest that no revision of the proposed legislation on leases

is needed.

Section 1953.5 (Recommendation ~ Pages 6=7)

Sce Exhibit IT for Mra Swofford's suggested revision of Section 1953.5.

Section 1954 (Recommendation - Pages 7-8)

See the Comment to Section 1953.

Section 3320 {Recormendation - pages 8-9)

B8ee Exhibit IT for Mr. Swefford’s suggested revision of Scection 3320.
Mr. Agay suggests that subdivision (b) be made “far more explicit
to include by way of exemple and not limitation exactly that type of damage
[rental for period it takes to find & new tenant and to prepare the
property for a new tenant]". He also would like to see explicit mention
in the statute of the type of damage indicated in the comment--the damage
from the loss of rentals during the period that a landlord gives a tenant

an oppertunity to retract his repudiation or cure his breach. He would
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like to see the statute provide thait the landlord would be entitled to
attorney's fees in connection with the revicwing of new proposed leases.
At one time, the Commission 4id attempt to spell out damages in the text
of the statute. It was concluded, after considerable discussion, that it
was better to state the general rule in the statute and to give exammples
in the comment. We suggest that no change be made in the statute. We
could mention that attorney's fees in connection with the reviewing of
new proposed leases on the premises would be recoverable if the Commission

wishes that to be added to the comment.

Section 3321 (Recommendation - Page 9)

See Exhibit II for Mr. Swafford's suggested revision of Section 3321.

Section 3322 (Recommendation - Page 10)

Sec Exhibit IT for Mr. Swafford's suggested revision of Section 3322,

Section 3323 (Recommendation - Pages 10-11)

See Exhibit II for Mr. Swafford's suggested revision of Section 3323.

Section 3324 {Recommendation - Page 11)

See Exhibit II for Mr. Swafford's suggested revision of Scction 3324,
See the gomment of Mr. Agay on Exhibit I, pages & (last paragraph) and

7 (first half of page).

Section 3325 (Recommendation - Pages 11-12)

See BExhibit ITI for Mr. Swafford's suggested revision of Section 3325.
See Mr. Agay's comment concerning this section on Exhibit I, page
seven (longest paragraph on page).

Section 3326 (Recommendation - Page 12)

No comments concerning this section.
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Section 3308 (Recommendation - Pages 12-13)

Both Commissioner Stanton and Mr. Nicholson (Exhibit III) suggest
that this section should be retained (instead of repealed) and made

applicable only to leazses of personal property.

Section 3387.5 (Recommendation - Page 13)

See Exhibit IT for Mr. Swafford’s suggested revision of Section 3325.
Mr. Agay (Exhibit I, page 5) presents the following problem:

Assume that = person with no available resources for paying any
newly created debts 15 the owner of a piece of property. He is
requested by 2 tenant to construct an improvement and to mortgage
the property to obtain the funds to pay for the cost thereot.

The proposed mortgage payments would be easily covered by the
rentals reserved under a proposed lease. The landlord is fully
satisfied with the financial responsibility of the proposed
tenant. The transaction is basically a risk free transaction to
the landlord and should remain so. Yet, even though the tenant
were Pinancially responsible, the effeet of Section 3320 and the
other provisions of the tentative recommendation would put the
landlord in jeopardy. He would be put at his peril to finding a
hew fenant. I do not think that the mortgagee would be satisfied
with the fact that there is a "reasomable rental value" in lieu of
cold, hard cash for the mertgzge payment.

Mr. Agay makes the same point on pages 7 and 8 of Exhibit I:

In comnection with Section 3387.5, I recoganize the propriety of
the provisions of subdivision (a). What I do not understand, how-
ever, is why it is any more just that there bec specified enforce-
ment where there is a change of transfer of title to improvements
than 1t is shere the landlord takes the risk of making an improve-
ment without any contemplation of being compensated therefor by
way of purchase. Should not that landlord also be entitled to
specific relief?

Section 1174 (Rccommendetion - Pages 13-14)

Mr. Agay (Exhibit I, page 8) states: "I, of course, disagree with
the deletions you have proposed from Section 1174 of the Code of Civil
Procedure in that I disagree that Scctions 1953 and 1954 give adequate

rettedy to the landlord."




Section 11 (Recormendetion - Page 14)

See Fxhibit IT for Mr. Swafiord's suggested revision of Section 3325.

Mr. Agay objects to the retroactive application of the statute. (See

Exhibit I, pesge 8).
Respectfully submitted,

John H. DeMoully
Executive Szcretary
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RICHARD D. AGAY

MN!;?RD M. GAGE . ATTORNEY AT LAW . . TELRPHONE
i 838C WILSHIRE BOULEVARD - SUITE t4o0 e 3364
LOS ANGELES, CALIFORNIA 20048

o DN REPLY PLEASE REFER TOH

August 15, 1966

California Law Revision Commission
30 Crothers Hall

' Stanford University
Stanford, caleomnia 94305

RE: Tentative Recommendation relating
to Rightz and Duties Upon Abandon-
ment or Termination of a Lease of

Gentlgmen:

I offer some suggestions, comments and questions with respect
to the above Tentative Recommendation. .

I think that your conclusion in the background portion of
the Recommendation to the effect that existing law is in-
ddequate for the protection of the landlord and the tenant
im sound. With the exception of landlord rights by reason
of repudiation of 3 'lease, it appears to me, however, that
your recommended legislation does nothing to improve the
position of a landloxd who uses either competent counsel or
the most prevalent lease forms. Rather, the proposed legis-~
lation would take away rights which the landlord now has.

On pages 2 and 3, you point up the fact that the third listed
remedy presently available, to relet the property on behalf
of the tenant, "“is unsatzsfactory from the lessor's standpoint
because the courts have held the causge of acticn for damages
does not acoxme until the end of the original lease term."

It appears to me that the most logical approach to cure this
inadequacy is to statutorily grant the right for damages be-
fore the end of the original lease term rather than taking
away the right in total, which is what the proposed legis-
lation woulé do. I cannot understand how the proposition
that a present landlord remedy is partially inadequate leads
to the conclusion that the remedy itself should be eliminated
rather than cured of its defact.

- ..jf )



California Law Revigion Corinission
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I think that every effort should be made in new legislation
tc attempt to protect the innocent party. I personally find
it wuchk easicr to advise a defaulting party that by his de-
fa:lt he has a great exposure of risk and loss, than it is
'mzmmemimmmtmijmahmrmﬁmsuemmﬁm—
ient and very castly te pursue.

I weuld propose that in the event of default by the tenant,

. the landlord be permitted to accelerate the rental obligation
under the lease {now prohibited by law). Sertainly there is
no historical ox constitutional objection to pexmitting the
tandlord to require the purchase of the term interest by
pavment in cash. 8uch an acceleraticn provision could be
tenpered by a provision that the money be deposited inteo
court to be drawn upon as time passes, S0 as to secure the
tenant will receive the possession to which he is entitled
{subject to being disposseséd for mason of breaches otherxr
than the payment of rental) and to secure the repayment to
the tenant upon termination of the lease at landlordts
elzction.

Fhe point made in the Recommendation that the present remedy
of landloxds to take over the premises on behalf of tenants
and collect the rent as it comes due permits the landlord ..
proceed without attempting to "mitigate hig damages”. I
ave personally experienced this in representing a tenant.
Whenewer a tenant leaves premises early, if the lease pro-
hibits an assigmment or subletting, then the tenant no doubt
with some pustification, feels that the landlord is taking
advantage by not attemptinguto mitigate his damages. Rather
than eliminating the right of the landloxd to relet the pre-~
mizes on behalf of the tenant, howevex, it would seem more
preper to condition such remedy on the granting of the ri- .t
to the tenant (assuming the tenant has waived such right
under the lease) to assign or sublet to .such person as .o
whom the landlord can have no reasonable objectiom.

I would thexefore recommend that your comment No. ¢, appear-
ing on page 5, should be changed such that the la.dlorxd
gnruld treat a repudiated or terminated lease as seing still
in existence soc that he could receive the rentnls as they
become due and that this right be provided by law without
the necessity of special provision within tre lease itself.
Indeed, I would recommend that these rights be available
sven if the lease is "forfeited®.  In the: connection, how-
ever, I should point out that relzef is available tc the
tenant under Code of Civil Procedure Suction 1179. Perhaps
that section itself could be broadened to protert the tenan:
against ferfeitures of not only the lease 7 :. g0 of pay-
ments under the lease.
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Your comment No. 6, appsaring on pages 5 and 6, indicates
that as a general matter, it is your opinion that-.the

normal contractual remedy of the difference between the
‘value and the contract price will be sufficient. I feel

that this fails to take into account the gensral differences
- between leasing real estate, where a monthly consideration
or regularly paid consideration is contemplated and bargained
for under a lease as opposed to a sale of chattel where it

is contemplated that the seller may well have to sit with
the property for some period of time until his consideration
_is received. Moreover, I feel it is far s;mpler to deter-
“mine the valwe of personal propexty than it is the fair
‘rental value for a long perdod of time of a piece of pro-
perty. In addition, I think that the market for the sale of
chattels is generally greater than the market for finding a
particular tenant. I do not think that the remedy of rentals
contracted for less fair rental value of the property truly
takes into consideration the losses to the landiord for the
period of time it takes to f:l.nd a tenant.,

Your concluding comment in that paragraph numbered 6, that
it is unfair to permit the property to remain idle, fails,
X believe, to take ihto account that in the sale of chattels
it is a one-shot transaction in most occasions. The seller
receives his consideration and nc longer has any concern
over the use of the chattel he is transﬁerrlng. That is
not true in the caSe of a lease. There iz a continuous re~-
lationship and the “landlord, for good cause, may be choosy
in' his selection of tenants. Thus, the property may, in
fact, remain idle until the landlord has found someone he
oconsiders satisfactory.

I was unable to understand the meaning of your comment No. 7,
appearing on page 6. If, in fact, the measure of damages
relates to fair market rental and not to what the landlord
ultlmately receives from a new tenant, how could the reletting
in any way affect the damages or reduce the damages to vhich
the landloré is entitled?

I move now to the specific language proposed, but, for the
most part, I shall refrain f£rom repeating the comments
above, which might be applicable to other specific sections,

In connection with Section 1951.5, it would seem to me that
where the tenant is vacating the property, the option of
whether or not to terminate ‘should be left up to the land-
lord, Wwhy should a tenant be permitted to terminate his
obligation and, mitigate his losses if he has no use for
the property by merely vacating?
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Next, in connecticon with the same subsection (b) of Section
19%81.5, I was not certain whether or not such a provision
was modifiable by the coniract of the parties. Indeed,
many of the provisicons left that same guestion in my mind
and I would suggest that since some of the provisions
.specifically state they are not modifiable by contract,

that a separate section ke added to state which provisions
are and which provisions are not modifiable by contract.

Lastly, in connection with the same subsection, I would
certainly suggest that the notice referred to therein be
‘a signed written notice so that there could be no bad
faith claims by a tenant that his lessor had requested
him to leave.

I would make the same comments with respect to the coption
to terminate being with the. innocvent party and the clari-
fication of the right to modify by contract in connection
with subsection (c¢) of Section 1951.5.

Since it is so significant to me, I again make notecf the
fact that I disapprove of the effect of subdivision (¢} to
the extent that it eliminates the landlord®s right to

collect rent as it comes due (see page 11 of Recommendation).

I refer to your comment on page 18 concerning subdivision
(b) of Section 1954, You state, in the last sentence there-
of, that "an aggrieved lessor may terminate the lease and
immediately sue for damages resulting from the loss of the
rental that would have accopued under the lease.,* As I read
subdivision (b), it refexs to Section 3320, which in tuxn,
as I read it, states the bhasic measure of damages toc be the
excess of the rent reserved under the lease over the reason-
able rental value. This to me seems far different than the
loss of the'rentals that would have accrued under the lease"
as stated in yow comment on page 18.

Some of the objections I have raised above are recognized
in the third paragraph of your comments appearing on page
21, You seem to indicate that your Section 3320 will give
the landlicrd his rental for the period it takes to find a
new tenant and tc prepare the property for a new tenant.

If that be your intention, I would suggest that subdivision
(b} of Section 3320 bhe made ‘far more explicit to include by
way of example and not limitation, exactly that type of
damage. Likewise, I feel that an expllcxt mention should
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be made of the type ¢f damage indicated in the final para-
‘graph on page 21, to wit: the damage from the loss of
rentals during the pericd that a landlord gives a tenant
an oppertunity to retract his repudistion or cure his
breach. '

Let me point out, however, that I personally do not feel
that even if Section 3320 were cured to gpecifically in~
clude these items as recoverable damages, that the remedy
provided is sufficient. Unless and until the landloxd's
bargained for rentals for the entire term are secured to
him, the measure of damages provided under Section 3320
will be insufficient.

Perhaps by way of example, I can better show the prcblem
which I believe to exist., »aAssume that a person with no
available rescurces for paying any newly created debts is
the owner of a piece of property. He is requested by a
tenant to comnstruct an improvement and to mortgage the pro-
perty to obtain the funds to pay for the cost thereof., The
proposed mortgage payments would be easily covered by the
rentals reserved under a proposed lease, The landlord is
fully satisfied with the financial responsibility of the
proposed tenant. The transaction is basically a risk free
transaction to the landlord and should remain so. Yet,

even though the tenant were financially responsible, the
effect Of Section 3320 and the other provisions in the
Tentative Recommendation would put the landlord in jeopaxdy.
He would be put at his peril %o the finding of a pew tenant.
I do not think that the mortgagee would bé satisfied with
the fact that there is "a reasonable rental wvalue® in liey
of cold, hard cash for the mortgage payment.

Moreover, where in Saction 3320, or otherwise, is the time
and effort and perhaps even worry, of the landlord compen-—-
sated. I even have some question under the present langu-
age whether the landlord would be entitled to attorney's
fees in connection with the reviewing of new proposed
leases.

In connection with Section 3322(a), while the section it~
self may in part be proper, I would suggeat that language
be added so that there is a presumption that no avoidance
was possible and sc¢ that there is a strong presumption that
the non-defaulting party acted with reasonable diligence,
It is my understanding that in some areas of the law of
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damages, the non-breaching party may not assert his financial
inability a& an excuse for failure to avoid damagss or miti-
gate dsmrges. If my understanding is correct, then I
certainly would suguest that in this area it bhe made
specifically clear “hat the financial resources and financial
- regquirements necesszary to avoid damages take into specific
account the financial abilities of the non-breaching party.

More basically in connection with this Section 3322, I am
somewhat confused as to how it could be applicable. I

have been unable to detect vhere the landlord, under the
proposed recommendationsg, can usé as a peasure ¢f his dam-
ages, the rental under the lease without deduction for fair
rental wvalue, or where, except for the brief period of time
mentioned in your comment on page 2i, the fact that there is
a loss of time and rentals during such period of tiwme, is
ever taken into accoount,

Agsuming, however, an area for application of Section 3322,
it appeared to me that the section left some uncertainty
as to whether or not a landlord was supposed to lease to a
new tenant for a term shorter than the original lease and,
if so, how his damagses would then be measured. Would he
have to wait until the end of the ghorter term ox the end
of the original term to measure his damages?

Again under Sectiorn 3322, does a landicord turn down a
lease for a xental less thar that set forth in the lease
breached at his peril? Doss he wailt for a new tenant to
pay the same rental as reserved ondey the old lease at his
risk that by such waiting he will lose a portion of his
remedy acgainst the breaching tenant?

In connection with BSecticn 3323, I would suggest that speci-
fic examples be included to show when the regquirements of
Section 1670 and 1671 wonlid ba met, Ons of such examples

is indicated in vouxr commert Following Section 3323,
Actually it would seem reazsonable to permit a ligquidated
damage clause in almost any lease except those of apart-
ments or offices where there was a clearly ascertainable
rental and a neax 100% cocupancy.

In connaction with Section 33224, you have attempted to
cbtain for tenants a remedy which is generally afforded to
landlords under forms now prevalent, Unfortunately, however,
it appears that subdivision (b} of that section may go too
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far -in certain circumstances, There are many leasesg which
permit the landiord to recover attorney's fees only if
action is brought to remove the tenant or if the tenant is
delinguent in the payment of rentals., Thus, the landlord
would have no right to attornay®s fees for breach of any
other provision of the leaze by the tenant. <Yet, accord~
ing to subdivizion {h}, the tenant would he given a
universal right against the landlord for whatever breach
occourxed. :

On the other hand, the provision seeme not to go far

enough for the tenant. As I read the subdivision (h), if
the landiord sues the tenant and the tenant does not cross-~
complain or counterclaim, then he would not be "obtaining
relief for the breach of the lease”. Rather, he would be
merely defending a <laim by his landlcxd., ‘fthus, even
thoogh he prevailed, he would not receive attorney?s fees,
To the extent that your suggestion is valid, certainly the
raciprocity of attorney®s fees should be in connection with
any matter for which one or the other of the parties is en-
titled to attorney's fees, ratbker than in terms of whe is
the complaining party.

Do I correctly understand Section 3325 and your comment in
connection therewith appearirg in the final paragraph on
page 29, that nc longer can a term for a period of years be
sold for pregent consideration? That would be my under-
standing since if the tenant at any time after paying the
congideration for the term, dessired to terminate the lease,
he could do so either Ly abandooment or repudiation and
thereby force the landlord to return the considergtion. I
would disagree with such a,xemult Moreover, I disagree
with your cornclusion that it is inconceivagble that a land-
loxd micght insist upon a hona fide bonus for entering into
a lease or in othey words, a lump sum payment not to be
amortized over the term of the lease, Apparently the re~
commendations indicate a feeling that such bonus is only
extracted as a guise for attempting to secure a forfeiture,
I feel that in attempting to prevent forfeitures, the pro-
posed language of Section 3325 goes too far. It prevents
legitimate transactions. It appears o establish as a rule
for all time that landlords must accept as consideration
foxr the granting of a term an equal payment month by month.

In connection with Section 3387.%, I recognize the propriety
of the provisions or subdivision (a). What I do not under-
stand, however, is why it is any more just that there be
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spacific enforsement where there Lz a chance of transfer

of title to improvements than it is whare the landloxd
takes the risk of making ar improvement without any con-~
templation of being compengated therafor by way of purchase.
Should not that landliord alzo be antitled to specific re-
lief?

I, of course, disagrsee with the deletions you have proposed
from Section 1174 of the Code of Civil Procedure in that I
disagree that Sections 1953 and 1954 give adequate remedy
to the landlord.

Lastly, I obiect to Section 11, I would propose instead
that the act be made prospective only. Your own comsent
in connection therewith recognizes that there are strong
doubts as to the extent that such legisliation could be retro-
active. Obvicuzly, therxse are going to be parties attempting
to take advarntage of the new language and others who would
attempt to insist upon the enforcement f the rights and
remedies pre-existing this revisiocn or as stated under a
lease which pre-existed this revision., I think it unwise,
if not unfair, to creste situations where therse clearly
will be litigation, not only at the trial, but at the
appellate lewvels,

L apclagize for the length of this lotier, but I felt it
necessary in order to express my desp ooncern over the
presently existing. Recopmendation, which I feel to be far
too tenant-oriented azad far too gullty-party oriented,

-~

Thank you for the privilege of submitting the foregoing.

¥ours very truly,

: f’{
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M. JENS SENCCAL
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JOMN F, BRADLEY
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BURRIS & LAGERILGYF
ATTORNEYS AT LAW
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TELEFHONE 383-43245

August 35 1966

Célifornia Law Revision Commission

Law School

Stanford University
Stanford, Californie 94305

Re:

Gentlemen:

GECRAE W, DRYER
188+ 1969
RAYMOND R. HAILS
1880 -10B%

" OTIS H. CARTLE
PRECIAL COUNSEL

Tentative Recommendations of California
Law Revision Commigsioun relatin§o§9
Rights and Duties upon Terminat cf a

Leasge

I have received and reviewed the informstion which
you have gent to me on the subject matter,

are my augges

believe t

Enclosed herewith
ted revisions to the proposed sections, I

are self-explanatory, Although some are in the

nature of nit picking, many are somewhat more substantive,
I have included all proposed changesz because
I believe that as much clarity &s possibls is necessary in
conmection with Iegislation.'

In any eveant, I

: With respect to proposed sections 1953 and 1954,
I find it a& bit difficult to associate the concept of
- rescission with a lease, the term of which has commenced,

In other words, rescission involves the placing of the parties
in the same position they would have beeun had the contract

or lease not been entered inte, and 1if the term is partislly
over, it is difficult to envision how a lessee can return
posseasion for the expired portion cf the term,

JTS:)s
Encl,

Very truly yours,

-
] AJ;.TM
]
ack T, Swaffprd |
of BURRIS & '
- *Ac P
. ‘ i
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The people of the State of California do enact as follows:

SECTIOera Section 1951 iz added to Chapter 2 of.Titie 5
of_Eart é‘of Division 3 of the-ﬂivil Code to read:

1951. A lease of real property is {deemed to be] repudiated
when, without justiﬁi&ation:

(2) ©me [Either] party [to the lease] communicates to the
other party by word, er act [or conduct] that he etthew will not
or cannot perform kis-rvemsiniap-obligationas [a materiasl obligation
remaining] under the lease; [or] :

{(b) Either party dees-any [by a] voluntary act or [by
voluntarily engaging] eﬁgages-iu [al] velureary course of conduct,

which renders substantial performance cf his [rémaining] obligations

under the lease impossible or-apparently impossible; or

{c) The lessor actually evicts the lessee from the leased

prdperty.




SEC. 2. Section 12515 i addad to said chapter, to read: 1951
A lease of xa&i_gra@erzy 15 ermingted arior to the expiration of the
term whemns

| ._(a)' The lessor, with justification, evicts the lessee from che

(leased] property;

(b} The lesses waeates [guits) the [Lleased} property pursuant t
a unotice served pursuant teo Sections 1161 and 1162 of the éode of Civ
Procedure ox pursuant to any other {éritteﬁ} notice or [britteﬁ) xequ
by the lessor to vaeate {guich the {leased} property; or

(¢} Thz lease is repudiated by either p&rt? thereto, and [Zl)] t
aggrieved party {hitheg} is not entitled to {seei] or does not seek
specific or pf&v&ntive relief to enfoxce the provisions of the lease .
provided in subdivision (¢} of Section 1933, [ox (2Y the aggr ieved
party gives the other party written notice of his election not to see

such reliefﬁ}




SEC. 3. Sectiom 1932 1ls asdded to said chapter, to read:

1952, [Except in the case of an unjustified evictiof) Ahe effec

of a repudiation of a lease of real propercy is mallifi.e? ’f“f, before
the other party has brought an action for damages cause&\ by the
repﬁdiation, the rgﬁudiator becomes ready, willing, and able to
perform his remaining obligations under the lease and the other |

party iz 3o informed. @y written notice }




SEC. 3. Section 1953.5 is added to said chapter,
to read: |

1333.5. The time for the commencement of an action
based on the repudlation of a lease of real property
'bagins to rum:

{a) If the rapudiatiaﬁ occur# before [there is a)
'any failure f[on the part] of the repudistor to perform
{a material] Ris obligationd under the lease, at the
time of the repudiakeris first [such] failuré teo-payform
the-esbiipations-aé-che-lense.

(b) If the repudietion occurs at the same time as,
or after, [there is] a failure [on the part] of the
repudiator to perform kis [a material] obligationd

under the lease, at the time of the repudiation.




§ 3320. ‘lessocr's dameges uwoon termination of lease for breach

3320, sSubiscet to Section 3322, if a lease of real
property is terminaced hecsuse of the lessee’s breach
therecf, the messurs of the lesgor 's 2avages f;r such
breach is the sum of the folldwing:

(a} The worth of the axcese, if any, of the [worth
of the}! rent and charges equivalent to rent reserved in
the lease for the pﬂrtidn of the term following such
termination over the reasonable vental vaiuegof the
{leased] property for the same period. ‘

{b} Subject to Section 3324, any other damages
necasgary to compensate the lessor for all the detriment
proximately caused by the lessee's breach or which in
the ordinary course of things would be likely to result

therefrom.
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§ 3321. L&sgee?s ﬂamégés gpcn termination of iease for breach

3321; Subiject to 3ection 3322, if a lease of real ]
property‘is terminated becsuse of the 1essor's'braach thereof,
the ﬁeasure of the lessee's demages for such breach is the
sum of the following:

(a) The [worth of the] excess, if any, of the reason=
able rental value of the [leased] property for the pertiom
of the term following such termination over the worth of
the rent and charges equivalert {0 rent resérved in the
lease for the same period.

| (ﬁ) Subjact to Section 3324, any cthexr damages

necessary to cempensat&qthﬁ lessee for all the detriment
proximately caused by the 1&3#&&’3 breach or whicﬁ in the
ordinary course of things would be likely to ;esult

therefrom.




§ 3322. Aveoldabie copsdguences: lessor's profics om reletting

3322. {a} A party to a lease of real property that
_has'b&én breached by the.cth&r party mey not recover for any
detriment caused by such breach that gould have been avoided
through the exercise £ reasonable diligence without undue
risk of othar substantisl detriment.

{b) When a lease of real prperty is terminated be-
cause of the lessee's breach rhereof and the lessor relets
the property, the iessor is not a¢cauntab1e;£o the lessee
for any [gross or net] profits made on the reletting,
but any éﬁch [net] prufi; shall be set off against the
démages.to which the lessor is otherwlse eﬁti‘tledo




r

£ 3323, Liquidated dawazes

3323, Notwlthstanding Sectiocns 3330 and 3321, upon
any breach of tke [a] provisiond of z lease of real
property, liquidated damages may he recovered if they
are [sc] prcviﬁed in the lessze and fthey] meet the

requirements of Seetions 1670 and 1671,




3324, {ay In addirion to any other reiiéf to which
a8 lessor or lsssee iz eavitled by reason of the breach of
& lease of real property by the other party to the leasge,
the-lesser-sv-iessee [he) ®&y recover reasonable attorngy‘s
fees incurred in chtaining such relfef 1f [and to the
extent that] the lease provides for the recavery af
such fees.

(b) 1If a lease provides that one party to ethe [a]
lease [of real rproperty] may recover &tterney‘s,feeé incurred
in obtaining reli&f’fof rhe breach of the lease, then th@
other party to the lesse i3 aluwo entivled to avd may to 7
the same extent as the other partyl wuay-adse recover |
attorney's faes - ncurveﬁ in obtaining faiﬁﬁt for the breach
of the lease shoulé he pznvaii_ The righe to recover
attorney's feeas under this subdivision nay not be waived

prior to the zcerual of such rizht.
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§3325. lessec’'s reliaf from forfeiturs

| 3325u Subject to the lessor’s vight to ebtain
specific enforcement of the lease, if a lease'af real
property is terminated becavse of the breach thereof by
rthﬁ lezsee or Lf the leszee abandcns the [property covered
by the] lease, thellesse& may recover from the lessor any
amount paid to the lessor im~considerazien fqr the lease
(whether designated ventel, bonus, ccnaidaraiion'far
execution thereof, or by any other term} that is in excess
of {the sum of) (é} the portion of the total amount required
to be paid to [or for the benefit of] the lessor pursuant
to thr leaze thet is faiyly allocable o the portiom of the
term prior to the termimstion ox absndonment of the lease
and (b} any damsges, imcluding liguidaced dawages s pro-
vided in Se&ticﬁ 3XI3; ta-which the lesscr is entitled by
.re&smn aof such breach or abandonment. The vight of a
lessee to recover undey this sesvion mav not be waived

rior to the scorual of sueh vighz,
=




!
SR, 9. Zeaplor R387 % I3 adued no the Civil Cosie,
to read:
3387.5. {a}) A leasme of resl property wdy be specifi-
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signee of & party, to

{1} The lease provides fov the transfey to the
lessee at the kersinstien [explvation) of the termw of the

lease of ticle to bulldings or other ‘moroveneuts affized

W4 The leage eontains avn opiios which the lessee

may @xevcise air the feymipastien foaxsirstion of the rarm]

of the lease o ascauire title to bolldings or other

} *,
.

Improverents affired
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by the Yeszar o the leassed property.
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{v} Woching ir this sexilon affecte vhe right to
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obtaln specific o prewventive valie’ io nny olher cass

where such relis? s svorcprlats,
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8EC., 11l. [To tha ixll e

tent vhat 1t constitutionally

can be se applied,] this act applies to all leases [of real
property] whether emxecuted. renewed, or enterad into before
cor afrer the effective date of chis aci. ee-the-full-axeens

that*it-eemstituaianaily"ﬁaﬁ~h&«aa~ayp&iad,




Memo S6=5) EXHRTBIT ITT

% UNITED STATES LEASING CORPORATION

£33 BATTERY BT. - BaAnN FRANLDISCO, CALIF. 94101 L] A15/3%7-1787

July 11, 1966

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Gentlemen:

Thank you for your copy of the revised recommenda-~
tion dated June 17, 1966, concerning lease remedies. As
GCeneral Counsel for a California headquartered financial
leasing corporation I was interested in the applicability
of your recommendation to leases of personal property and
therefore previously wrote to you making several suggestions.
I was interested to note in reading through the present re-
vision that you have avoided the questions raised by myself,
and I am sure others, by attempting to make the revisions
apply expressly to real property. On page 31 of the proposal,
however, you recommend the repeal of Civil Coede Section 3308
which applies to personal as well as to real property. Should
not this Section be left in, limiting its application, how-
ever, solely to personal property.

Very trqu yours,
i L3 e >

: . ,»»5_- . LI D e P
Brandt Nicholson

General Counsel

BN:3jj
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~AMES M WOATZ
ROBERT 0. ALLEN
ROBERT E. DAUBER
F. OlLLAR BOTYD, JR-
DON C. BROWM

ARTHUR W. XELLY, JH.

EDWARD T. DILLOKW
MICHAEL R. HAFTERY
SJAMES O WARD

ROBERT A. McCARTY -

BRUCE MOROAMAN
AICHARD . FIELD

EXHIBIT IV

THOMPSON & COLEGATE
ATTORNEYE AT LAW
SUNTE #9056 IECLURITY BAME BLILDING
IADH MAIN STREET
BIVERSIDE, CALITFORNIA G2BO1

AREA COQE T
B888-8800

H. L.THOMBSOMN
Beon-wox|
AOY W. COLEGATE
FR0a-1080}

PALN BPRINOS OF FICE
SUITE -8, PROFESHIONAL PARK
193 SOUTH CIVIC DMIVE
TELEPHORE 2EY- 0T

REmLY
ATTENTION

M. R. Raftery
July 21, 1966 ‘

~Californla Law Revision Commlssion
30 Crothers Hail, Stanford University
Stanford, California 94305

Attention: John H. DeMoully
Gentlemen: -

Thank you for the Tentative Recommendatlons
relating to Rights and Duties Upon Terminatlon of a Lease
of real property which was forwarded to me by your office
this past weel,

I have had an opportunity to review same and I feei
that this 1s an excellent recommendation that should be made
to the 1966 legislative sesslon.

I thank you once agaln for having forwarded thils
matter to me, and I wish your commission SUCCess in its
presentation to the legislature,

Sincerely,

.//f‘ de // ‘/{g/f‘f

MICHAEL R. RAFTERY of
THOMPSON & COLBGATE
MRR:f's



Memo 66-54 EXRIBIT ¥

ALBERT J. FORN
ATTORNEY AT LAW ~
SUITE 901 COAST FEDERAL 8tHiDING
315 WEST MitnTH STREET
LOS ANGELES, CALIFORNIA BQOIS
TELEFRMHOQHNE B22-4577

July 22, 1656

John H, DeMaoully :
sxecutive Secretary :
California Law Revision Commission

Room 30, Crothers Hall _

Stanford University .
Stanford, Califsrnia G4305

Dear Mr. Deloully:

Thank you for the copy of the Revised
Recommendations of the Commission relatimg to
Rights and Duties Upon Termination of a Leaase.

belleve that they will be & welcome improvement.
in the present California baw on Landlord and
Tenants, '

I heartily endorse the praposals, and

Very truly yours,

- - N
- /;‘ w5 4 i
Y A S o i
-

AL3ERT J, PORN

AJF:DD



Memo 66-5) EXHIBI? VI vt

HuTTON AND FOLEY
ATTORNEYS AT LAW
BO8 BROADWLY
KING CITY, CALIFORNIA S$3830
TELEPHONE 285-5228

JOHM W. HUTTON
ECWARD J, FQLEY

July 13, 1966

California lLaw Revision Commission
Room 30, Crothexrs Hall

Stanford Unjiversity

Stanford, California 94305

Re: Recommendations of California Law Revision
Commission relating to Rights and Dutiles
Upon Termination of a lease

Gentlemen:

Thank you for the material you recently sent us in the
above~-entitled matter. We have looked it over and do not
have any recommendations thereon, but we would like to let
you know that we feel you are doing a splendid job.

Kindly keep us on your mailing list for future publications.
Sincerely yours, '

4 HUTTON and FOLEY

. J'l_r‘ . . - -/'.'
EJF:ac} i d
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Momo 665k EXHIBYT VII #;7)

1

FrRANCIS H. O'NEILL

FRANGIS H. O'NEILL ANG
RICHARD & HUKTASLE RicHARD L. HUXTABLE
WILLIAN 3. COSRRAN ATTORNEYS AT LAW

ASS SOUTH SPRING STREET - SUITE 538
LOS AHGELES (3, CALIFORMIA
MADISaN 72131

Jonn . LeMoully
California Law kevision Commission
Law School
Stanford University
stanford, California 94305
Re: Tentative Hecommendation reloting
to ‘kRights and Duties Upoa abandon-—
»cnt or Termination of Lease

Dear M. Dedoclly:
Pran: you for forwarding a <opy of the spove rocommendation.
I nave read the analysis and recommendation with interest
ang feel that it presents a much KOTrQ workable and practical
approacn Tto the propiems of anandoament and termination of leascs

than presently axists.

Pleasc Keep me oa your mailing lList in these matters.
Thank You.

Wi;C/sc




Memo &5 ‘ EXHIBIT VIITI
ostanford Law Review

STANFORD UNIVERSITY
STANFORD, CALIFORNIA 94305

June 9, 1966

Mr. John H. DeMoully

California Law HRevision Commission
Crothers Hall

Stanford, California

Dear Mr. DeMoully:

Thank you very mich for the material on lease -
abandonment. I found them quite helpful in my research.
My Note on the duty of maintenance or residential lease-
holds will be in issue six of the Review. Nrs. Birch will -

see that you get a copy.

I am in complete accord with the tentative recom-
mendstion of the commission as modified by Memorandum 66-7.
I find, however, Mr. Herringion's feasrs unmerited. To
begin with, I disagree with Justice Carter's opinion in -
Dean v. Kuchel and would not be disturhed if the state and
local government lost the benefit of this means of financing
improvements. Under the tentative recommendations, however,
the builder would not lose his security, but would have an
even better position. Since the ground leage is subject to
early determination on termination of the bullding lease, the
measure of damages available on anbicipetory breach of the
building lease is the present discounted wvalue of the rent
reserved. The repudiation of the bullding lease has destroyed
the builder's property, and the reasonadble rental value of
nothing ie nothing. Other than this, I found no problems and
hope you can get the legislature to enact this reform.

Thank you again for your assistance.
_Sincergly, ./
. Wﬂf‘-— .;'“",}_f.l.ﬂ ;;,.,?,:f"“,f * ;,'“‘

John Bartlett
Board of Editors

JB/vb
enc.



- Memo 6654 3 EXHIBIT X
LAW QFFICES

 KAPLAN, LIVINGSTON, GOODWIN & BERKOWITZ

270 NORTH CAHNON GRIVE
BEVERLY HILLS, CALIFORNIA 80210
4 CRESTVEW #-801 - BRADGHAW 2-DB85 . EUROPTAN OF NCE

LEON KAPLAN
MONTE €, VNG ETON . -0 PLAGE DR LA RADRLEIME
HARGLD D. REANOWITE CAMLE ADDRESS: RAPTON PARIE 87, F RANCT
nu‘-“ r"-n-n - ' FeuELIED £33

Br U] .

. RN B, PRICE BAMUEL RrAR
HALDON . HAARIBON PEMGINT PARTRE N
NAATIN PERLOEROER
HEMRY po‘uun MELYHAE B. MHER
SAUL M. BARNLTT . counseL
ERIC WEESEMANN July 12, 1966

. iN RESLY PLTABE REFER TOX

SLAALD 2 MENLHAN

KROGER SHERMAN

BO4L RORENYHAL

CHANLES ¥, LEVY

GARY O, CONGOFF_ . .

NIGHALL B ENGMAN 680 - 1

Room 30, Crothers Hall
stanford university
Stanford, California 94305

california Law Revision Commission [

Re: Tentative Recommendations Relating to 4
Rights and Dutlies Upon Abandonment or 3
Termination of a Lease of Real Property,

Revised June 17, 1966.

Gentlemen: S - E

At your rxequest, I réviewed the above tentative

recommendation; but only superficially at this time. ]

. Such superficial review hae not disclosed any changes 1
which we would suggest.

I£, upon a more thorough review, any changes i

occur. tome, I yikl.forward the suggestion to you. :
S e - sincerely, = . _ i
(%o -y B

‘Martin Perlberger

MP:ip




N

v

RECOMMENDATION GF THE CALIFORNIA LAW REVISION COMMISSION
RELATENG T

RICHTS AND DUTIES UPON ABANDONMENT Ok TERMINATION OF
A LEASE OF REAL PROPERTY

This tentative recommendation is published here so that imlerested persons
will be advised of the Commission’s tentative conclusions erd can make their
views known lo the Commission. Any comments sent o the Commission will
be considered when the Commission determines what recommendation it will
make to the California Legisiature.

The Commission often substantially revises temtative recommendations as
a result of the comments it receives. Hence, this tentative recommendabion is not
necessarily the yecommendation the Commission will submit to the Legisioture.

BACKGROUND

Section 1925 of the Civil Code provides that a lease is a contract. Histori-
cally, however, a Jease of real praperty has been regarded as a conveyance of
an interest in Tand. Although the trend of the law within recent years has been
to divorce the law of leases from its medieval setting of real property law and
adapt it to modern conditions by means of contract principies, the influence
of the common law of real property remains strang. The California courts state
that a Jease is both a contract and 2 conveyance and apply a blend of contract
and conveyance law (o lease cases. This blend, however, is frequently unsatis-
factory and hiarsh, whether viewed from the standpeint of the lessor or the lessee,

Under existing law, when 2 lessee abandons the leased property and repudi-
ates his remaining cbligations under the lease, his conduct does not—in the ab-
sence of a provision in the lease—give rise Lo an immediate action for damages as
it would in the case of an ordinary contract. Such conduct merely amounts to
an offer to surrender the remainder of the term. Confronted with such an offer,
the lessor has three alternative courses of action.

First, he may refuse to accept the offered surrender and sve for the accruing
rent as it becomes due for the remainder of the term. From the lessor’s stand-
point, this remedy is seldom satisiactory because he must rely on the con-

“tinued availability and solvency of a lessee who has already demonstrated his

unreliability. Moreover, he must let his property remain vacant, for it still
belongs to the lessee for the duration of the lease. In addition, repeated actions
may be necessary 1o recover all of the rental becoming due under the lease. This
remedy is also unsatisfactory, from the lessee’s standpoint, for it permits the
lessor to refuse to make any effort to mitigate or mirimize the injury caused by
the lessee’s default. ,

Second, he may accept the lessee’s abandonment as a surrender of the
remainder of the term and segard the lease as terminated. This amounts to a
cancellation of the lease or a rescission of the unexecuted portion of the lease,
Because in common law theory the lessee's rental obligation s dependent on
the continuation-of his estate in the land, the termination of the lewse in this
manner has the effect of terminating the remaining rental obligation. The lessor
can recover neither the unpaid rent nor damages for its loss. Moreover, the
courts construe any conduct Ly the lessor ihat is inconsistent with the
lessee’s continued ownership of an estate in the leased property as an acceptance
of the lessee’s offer of surrender, whether or not such acceptance is intended.
Hence, efforts by a lessor to minimize his damages frequently result in the loss
of all right to the unpaid future rentals as well as all right to any damages for
the loss of the future rentals.

-1~



Third, he may aotify the lessee that we legseq propediy wili be Ielet for
the benefif of the lessee, relef the property, and sue for damages caused by the
lessee’s default. This remedy, too, 15 unsatisiactory because the courts have held
that the cause of action for damages does not accrue until the end of the original
lease term. Hence, ap actiun to recnve: arm norticn of the damages will be
dismissed as premature if brought beiore the end of the original term.

Where the lessee breachss the ~é¢ in a maierial respect so that eviction
would be warranted, the lessor has a similar choice of remedies. He may de-
tline to terminate the lease and sue for damages. He may cancel or rescind
the lease, evict the lessee, znd give up any right to damages for the loss of
foture rentals, He may also evict the lessee without terminating the fease,
relet for the benefit of the lessee, and then sue for damages at tbe end of
the term,

To provide some protection against the possibility of a lessee’s breach or
repudiation of a lease, lessors sometimes require lessees to make an advance
payment to the lessor at the time of the execution of the lease. The courts
have held that, if a lessor has sufficient foresight to label this payment as an
advance peyment of rent o as consideration for the execution of the lease,
ke may retain the entire amount of the payment when the lease is terminated
because of the lessee’s breach regardless of the actual damage caused by the
breach. If the payment is Iabeled security for the lessee’s performance, how-
ever, the lessor is entitled 0 keep only the amount of his actual damages. And
if the payment is labeled as liguidated damages, the courts hold that a pro-
vision for its retention is a forfeiture and therefore void.

RECOMMENDATION

The Law Revision Commission has concluded that ihe rules applicable to
contracts generally would be fairer to bath lessors and lessees than are the
rules now applied when a lease is abandoned or is terminated by reason of
the lessee’s breach., Accordingly, the Commission recommends the enactment
of legislation designed to effectuate the following principles:

1. Repudiation of a lease, whether by word or by act, should be regardecl
as a total breach of the lease, giving rise immediately to remedial rights on
the part of the aggrieved party, just as repudiation of any other contract
gives rise immediately to such remedial rights.

2. When a lease has been repudxated the aggrieved party should have
the right to resort to the usual contract remedies that are available upon
repudiation of any other contract. The aggrieved party should have the right te
rescind the lease, treat the lease as ended for purposes of his own performance
and sue immediately for all damages caused by the repudiation and termination
of the lease, or sue for specific or preventive relief if he has no adequate
remedy at law.

3. When a lease has been breached in a sufficiently material respect to
justify the termination of the lease by the aggrieved party but there has been
noe repudiation of the lease, the aggrieved party should have the right to
resort to the usual contract remedies that are available upon a material breach
of any other contract: (1) He should be entitled to itreat the breach as a
partial breach, regard the lease as continuing in force, vecover damages for
the detximent caused hy the breach, and resort 1o a subsequent action in case
a further breach occurs; {(2) in appropriate cases, be should be entitled to
specific or preventive relief to assure the continued performance of the
lease; (3) he should be entitled to rescind the lease; and (4} he should be
entitled to treat the lease as ended for purposes of performance and sue
immediately for all damages, both past and prospective, caused by the breach
and termination of the lease. '

4. Except where a lessor is entitled o specific enforcement of the lease,
he should not be able to treat a repudiated lease as still in existence and enforce
the payment of the rents as they accrue. Moreover, the eviction of the lessee
from the leased property follawing the lessee’s breach should terminate the
lease. In each of these cases the lessor should have a right to recover damages
that is independent of the continuance of the lease, and the fiction that the
leasehold estate continues when tie lessee has no right to the possession of
the leased property should be abandoned.

-
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5. The party repudiating his cbligations under a lease should have the
right, as he generally does under other contracts, to retract his repudiation
and thus nallify its efiecd at any time before the aggrieved party has braught
action upon the repudiation or utherwise changed hig position in reliance thereon,

6. The basic measure of the damages when a lease has been repudiated
or terminated because of 2 material breach should be the loss of the bargain
represented by the lease. The aggrieved party should be entitled to recover
the difference between the value of the remaining rentals provided in the lease
and the fair rental value of the property for the remainder of the term.
He should also be entitled 1o recover any incidental damages resulting frem
the breach, such as meoving or renovation expenses necessarily incurred or lost
profits. But, as under contract law generally, there should be no right to
recover for any loss that is reasonably avoidable, Thus, if the lessor chooses
te let the property remain idle, he should not be permitted—as he is under
existing law—to recover irom the lessee the entire remaining rental obligation.

7. When a lessor relets property afier the original lease has been terminated,
the reletting should be for the lessor’s own account, not for the lessee’s. Of course,
such 2 reletting should reduce the damages to which the lessor is entitled; but
if any profit is made upon the reletting, that profit should belong to the lessor
and not to the defauiting lessee,

8. A lquidated damages provision in a lease should be treated like such
& provision in any other contract. When the amount of the prospective damage
that may be caused when a lease is terminated because of a material breach
cannot be readily ascertained, a fair liguidated damages provision should be
enforceable.

9. A defaulting lessee should be entitled to reliei from the forfeiture of an
advance payment that exceeds the damages caused by his default regardless
of the label azttached to the payment by the provisions of the lease: A lessor
should not have the right to exact forfeitures by the artful use of language in
a lease.

10, A lessor’s right to recover damages should be independent of his right
to bring an action for unlawful detaiver to recover the possession of the property,
and the damages recommended herein should be recoverable in a separate
action in addition fo any damages recovered as part of the unlawful detainer
action. (Of course, the lessor showld net be entitled to recover twice for the
same items of damage. .

11. Section 3308 of the Civil Code should be repealed. Section 3308
provides, in efiect, that a flessor may recover the measure of damages
recommended above 4f the fease so provides and the lessor chooses to pursue
that remedy. Enactnient of legislation effectuating the other recommendations
of the Commission would make section 3308 superfluous.

12. Code of Civil Procedure section 1174 should be amended to provide
that the eviction of 2 lessee for breach of the lease terminates the lessee’s
interest in the property. Section 1174 now permits the eviction of a lessee
withont the termination of his interest in order to permit the lessor to preserve
his right to damages. Under the statute recommended by the Commission, the
lessor’s right 10 damages does not depend upon the continuance of the lessee’s
egtate so the provistons of Section 1174 that provide for such continuance are
no longer necessary,

13, If a lease is part of a lease-purchase agreement, it should be clear that
the lessee’s obligation under the lease is specifically enforceable and that he
may not, by abandoning the lease, leave the lessor with only the right to
recover damages measured by the difierence between the consideration specified
in the Jease and the fair rental value oi the property. It is frequently intended
that the rental specified in lease-purchase agreements will also compensate
the lessor for the improvement that he has agreed to transfer to the lessee at the
end of the term. It is necessary, therefore, that the parties understand that
the lessee’s ebligation o pay the full amount of the consideration specified in the

-3
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lease may not be defeated by his own act of abandoning the leased property.
':I'" .
PROPOSED LEGISLATION

The Commissivn’s recommendations would be effectuated by the enactment
of the following measure:

An actf to gdd Sections 1951, 1951.5, 1952, 1953, 19535, and 1954 to Chapter
2 of Tigle 5 of Part 4 of Division 3 of, to ndd Article 1.5 (commencing
with Scction 3320) to Chapter 2 of Title ? of Part i of Division 4 of,
to add Scction 33875 to, and lo repeal Section 3308 of, the Civil Code,
and o amend Section 1174 of the Code of Civil Procedure, reloting te
leases.

~The people of the State of California do enact as follows:

SEcTIoN 1. Section 1951 js added to Chapter 2 of Title 5 of Part 4
of Division 3 of the {ivi! Code, to read:

1951, A lease of real property is repudiated when, without -justi-
fication: ‘

{2} One party comumunicates te the cther party by word or act
that he either will not or cannct perforin his remaining obligations
under the lease;

(b} Either party does any voluntary act or engages in any
voluntary course of conduct which renders substantial performance
of his oblizgations under the lease impossible or apparestly impossible;
or

{c) The lessor actually evicts the lessee from the leased property.

Commeni. Section 1931 is definitional. The substantive effect of a repudia-
tion as defined in Section 21951 is described in the following sections,

Subdivisions {a) and {b)} follow the definition of an anticipatory repudiation
that appears in Section 318 of the Restatement of Contracts.

Under the preliminary language of Section 1951, subdivision (¢} applies
only when the evicion is “without justification.” Such an eviction is one that
the lessor did not have a right to make under the Lerms of the lease or under the
substantive law governing the rights of lessors and lessees penerally. If the
lessor bad the right to evict the lessee, the lease would be terminated by the
eviction under the provisions of Section 1951.5{a}. But if the lessor did not
have the right to evict, the eviction would not terminate the lease if the lessee
sought and obtained specific enforcerment of the lease. See Section 195:.5{(c}).
The word “actuaily” is intended to make clear that subdivision (c) refers
to actual eviction, not “constructive eviction.” Under Section 19515, a lessee
must treat an actual eviction as a termination of the lease unless he can obtain
a decree for specific or preventive relief. For wrongful conduct not amounting
to an actual eviction (sometimes veferred to in the past as “constructive
eviction”), the lessee may elect to treat the lease as continuing and recover
damages for the detriment caused by the wrongful conduct. See Section 1954,

SectioN Z. Section 19355 is added to said chapter, to read:

1951.5. A lease of real property is terminated prior to the expira-
tion of the term when:

{a} The lessor, with justification, evicts the lessee from the
property;

(b} The lessee vacates the property pursuant to a notice served
pursuant to Sections 1161 and 1162 of the Code of Civil Procedure
or pursuant to any other notice or request by the lessor Lo vacate the
ptoperty; or

(c} The lease is tepudiated by either party thereto and the
agarieved party is not entitled to or does not seek specific or preventive
relief to enforce the provisions of the lease as provided in subdivision
{c) of Section 1933,

.



FA

Comment. Section 19515 prescribes certain conditions under which a
lease is terminated ptior to the end of the term. The list is not exclusive. Sectien
1933 also sets forth certain conditions under which a lease is rerminated. And,
of course, if a lease is rescinded pursuant to Sections 1683-1693, the interdsts
of the respective parties come to an end prior to the expiration of the term of
the lease.

Subdivisions (2) and (b} refer both to the situation where a condition
has oecurred warranting a termination of the lease and to the situation where
a breach of the lessee’s oblipations warrants a termination of the lease. Under
Sections 1933 and 1954, however, the lessor would ‘be entitled to damages
following the eviction of the lessee only in the case of an eviction following a
breach.

To the extent that subdivisions (2} and (b) provide that an eviction
following a breach of the lease by the jessee is a rermination of the lease, they
change the California law. Under Code of Civil Pracedure Section 1174 (as
amended in 1931}, a lessee could be evicted from the leased property following
a material breach without termirating ihe lease. Presumably that provision
was designed to overcome such cases as Cosieflo v, Martin Bros., 74 Cal. App.
782, 247 Pac. 388 (1925), which held that the eviction of the lessee terminated
the lease and ended the lessor’s right to vecover either the remaining rentals
«Jue under the lease or damages for the loss of such rentals. Because Sections
1953 and 1954 provide for the recovery of damages despite the termination
of the lease and the eviction of the lessee, there is no further need to continue
-the fiction that the leasehold estate continues when the lessee has no right to
the possession of the Jeased property.

Subdivision {c) changes the California law in part. Under prior California
law, a repudiation of the lease by the lessee and his abandonment of the property
did not terminate the lease. The courts stated that the lessor could regard the
lease as continuing in existence ane recover the rents as they came due. See
Kulmwitz v, Pacific Woodenmware & Paper Co., 23 Cal. 24 664, 155 P.2d 24
(1944); Welcome v, Hesz, 90 Cal. 567, 27 Pac. 369 (1891). Subdivision {c)
makes it clear that a lessor may no longer utilize this remedy. Upon a repudia-
tion of the lease by the Jessee, the lessor cannot regard the lease as comtinuing
and enforce the payment of rental as it falls due unless he is entitled to and
obiainz a decree requiring specific performance of the lease as provided in
Sections 1952 and 1933, Instead, Section 1953 grants the lessor the right to
recover all of the damages cavsed by the lessee’s repudiation,

Subdivision (¢} is consistent with the California law relating to a lessee’s
remedies, Under subdivision {c) ax under the prior California law, a lessee
may regard the lease as terminated by the lessor’s repudiation and eithe sue
Tor his damages under Section 1953 or rescind the lease. 1nder some
circumstances the lessee may also seek specific performance of the lease under
subdivision (¢} of Section 1953 /. 30 Car. Jur. 2d Landiord and Tenant §
314 (1956},

Section 3. Secton 1952 is added to said chapter, to read:

1952, The effect of a repudiation of 2 lease of real property
is nullified if, before the other party has brought an action for
damages cansed by the repudiation or otherwise changed his position
in reliance on the repudiation, the repudiator becomes ready, willing,
and able to perform his remaining obligations under the lease and the
other party is so informed.

Comment, Seciion 1952 codifies the rule. zpplicable to contracts generally

that a party who repudiates a contract may retract his repudiation, and
thus nullify its effect, if he duves so before the other party to the contract has

materially changed his position in reliance on the repirdiation. RESTATEMENT,

- ContracTs §§ 280, 310 (1932): 4 Cowein, ConrTracts § 980 (1951).

-t
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»eCTION 4, Section 1953 is added to sald chapter, to read:

1953, When a party repudiates a lease of real property, the other
party may do any one of the following:

{a} Rescind the lease in accordance with Chapter 2 {commencing
with Section 1688) of Title § of Part 2 of Division 3.

(b} Recover damages in accordance with Article 1.5 {commencing
with Section 3320) of Chapter 2 of Tile 2 of Part 1 of Division 4.

{c) Obtain specific or preventive relief in accordance with Title 3
{commencing with Section 336¢) of Part 1 of Division 4 to enforce the
provisions of the lease if such relief is appropriate.

Comment. Except where a mining Jease is involved (see Gold Mining &
Water Co. v. Swinerton, 23 Cal. 2d 10, 142 P.2d 22 (1943)), the California
courts have not applied the contractual doctrine of anticipatory repudiation to
a lessee’s abandonment of the leasehold or repudiation of the lease. See Odiver
v. Loydon, 163 Cal, 124, 124 Pac, 731 {1912); Welcome v. Hess, 90 Cal. 507,
27 Pac. 369 (1891}, Section 1933 is designed to avercome the holdings in ithese
cases and to make the contractual doctrines of anticipatory breach and repudia-
tion applicable to leases generally. CJ. 4 Corpin, ConNTrACTS §§ 954, 959-089
(1951}, .

Under the prior Californiz law, when a lessee abandoned the leased
properiy and repudiated the lease, the lessor had three alternative remedies:
(1) to consider the lease as still in existence and sue for the unpaid rent as it
became due for the unexpired portion of the term; {2} to consider the lease as
terminated and retake possession for his own account; or (3) to retake
possession for the lessee’s account and relet the premises, holding the lessee
at the end of the lease term for the difference between the lease rentals and
what the lessor could in good faith procure by reletting. Kwlawitz v. Pacific
Woodemware & Paper Co., 25 Cal. 2d 664, 671, 155 Tn.24 24, 2B {1944},
Treff v. Gulko, 214 Cal, 501, 7 P.2d 697 {1931).

Under Section 1933, a lessor may still terminate the lease and retake
possession for his own account by rescinding the lease under subdivision (a).
But a lessor will nut be able to let the property remain vacant and recover
the rent as it becomes due, for Section 10515 provides that the lessee’s repu-
diation terminates the leace and, hence, there is no more rent due.” Under
Section 1933, if a lessor wishes to nullify the eflect of the lessee’s repudiation
and retain his right to the accruing rental installments, the lessor is required
to seek specific enforcement of the lease under subdivision (¢}. Under sub-
division (b),-the lessor may recover damages for the loss of the bargain
represented by the original lease —i.e., the difference beiween the rent reserved
in the lease and the fair rentlal value of the property together with all other
detriment proximately caused Ly the repudiation. Under the prior law, too,
the lessor could recover such datnazes; but under subdivision (b) the lessor’s
cause of action accrues upon the repudiation while under the prior law the
lessor’s cause oi action did not acorve until the end of the original lease term.
See Treff v. Guiko, 214 Cal. 591, 7 P24 697 (1932).

The remedies specified in Section 1953 may also be used by a lessee
when the lJessor hreaches the lease, but in this respect Section 1953 merely
continues the preexisting law without significant change. See 30 Car. Jur, 2d
Landiord end Tenant ¢ 314 (1956).

SeeTion S. Section 1933.5 is added to said chapter, to read:

1953.5. The time for the commencement of an action based on the
repudiation of a lease of real property begins to rn:

fa} Il the repudiation occurs before any failure of the repudiator
to perform his obligations under tiwe lease, at the time of the repudi-
ator’s first failure to perform the obligations of the lease.

~{b} 1 the repudiation occurs at the same time as, or afterfi a fail-

ure of the repudiator to perform his obligations under the lease, at
the time of the repudiation.
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Comment. Section 19535 ciarifies the time the statute of limitations begins
to run on a cause »f action for repudiation of a fease. The rule stated is based
on Section 322 of the Restatement of Contracts. Tnder the preexisting California
Iaw, the statute of limitations did ot begin to run unti] the end of the lease
term. See B¢ Hare v, Allen, 26 Cal, 23 220, 101 P 2d 453 (1945},

Section 1933.5 merely sets forth the time the siatute of limitations begins
to run. Tt does not purport (o prescribe the earliest date for the commencement
of an action based on repudiation. Wothing here forbids the commencement of
such an action prior to the date the statute of limitations commences to run.

SecTioN 6, Section 1954 is added to suid chapter, to read:

1954, When 3 party breaches a lease of real property in a material
respect without repudiating the Jease, the other party may do any one
of the following:

{a) Rescind the lease in accordance with Chapter 7 {commencing
with Section 1588} of Thle 5 of Parl I of Division 3.

{b) Terminale the lease and recover damages in actordance
with Article 1.5 (commencing with Section 3320) of Chapter 2 of Title
2 of Part 1 of Division 4,

{c} Without terminating the Jease, recover damages for the
detriment caused by the breach im accordance with Article 1 {com-
mencing with Section 3300) of Chapter 2 of Title 2 of Part | of Divi-
sion 4,

{d) Obtain specific ot preventive relief in  accordance with
Title 3 (commencing with Section 3366} of Part [ of Division 4 to
enforce the provisions of the lease if suth relief is appropriate.

Comment. Il a party to a lease repudiates the lease, whether or not he
commits any other breach of tie lease, the remedies of the aggrieved party
are governed by Section 19033, Section 1954 prescribes the remedies available
to the aggrieved party when a lease is breached in « material vespect but there
is no repudiation of the lease.” The remedies prescribed ave those that are
usually available to an aggrieved party to any contracl when that contract is
breached In a material respect without an accompanying repudiation. See
Coughlin o, Blair, 41 Cal 2d 587, 262 P.2d 305 (19533); 4 Corein CONTRACTS
§ 946 (1951).

tnder Section 1934, the aggrieved pariy may simpiy rescind or cancel
the lease without seeking affirmative relief, He may remard the lease as ended
for purposes of performance and seek recovery of all damages resulting from
such termination, including damages for both past and prespective detriment.
He may regard the lease as continping ip force and seek damages for the
detriment caused by the breach, resorting to a subsequent action in case 4
further breach occurs. And, fnally, in appropriate cases the agerieved party
may seek specific performance of the other party’s obligations under the lease,
or he may seek injunctive relief to prevent the other party from interfering with
tis rights under the lease.

Section 1954 makes little, if any, change in the law insofar as it prescribes
a lessee's remedies upon breach by the lessor. See 30 Cas. Jur. 2d Landlord and
Tenant §%§ 313-320 {1956). Subdivisions (a}, {c}, and (d} make little change
in the remedies available 10 a lessor upon breach of the lense by the lessee.
See 30 Car. Juw. 2d Londlord gnd Tenant § 344 (1936).

Subdivision (b}, however, probably changes the law relating to the
remedies of an aggrieved lessor. Although the prior law is not altogether clear,
it seems Hkely that if a lessor terminated a lease because of a lessee’s breach
and evicted the lessee, his cause of activn for the damapes resulting from the
loss of the rentals due under the lease did not accrue until the end of the
original lease term. See De Hart v. Aflen, 26 Cal. 2d 829, 161-P.2d 453 (1945);

-
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Trelf v, Gueke, iiv Lul. Soi T D0 anm £10795 Treder subdivision (b), an
aggrieved lessor may terminate the lease and immediately sue for the damages
resulting from the loss of the rentals that would have accrued under the lease.

.

Section 7. Aricle 1.5 {conunercing with Section 3320) is added
o Chapter 2 of Title 2 of Pyt 1 of Division 4 of the Civil Code, to
read:

Article 1.5, Damages Vpon Breach and Terminalion of Lease of
Real Property

Commnent. This article scee forih in some detail the damages that may
be recovered when a lease of real properiy is lerminated by reason of the
lessee’s or lessor’s byeach. The article adso sets forth the lessee’s right to
relief froan any forfeiture of advasice ayments made to the lessor. The
remainder of the article {s designed to clarify the relationship between the
right to damages arising under this article and the right to obtain other forms
of reliefl under other provisions of California law.

§ 3320. Lessor's dentages apon termination of lease for breach

3320, Subject to Section 3322, if 1 Yease of resl property is ter-
minated because of the lessee’s breach thereof, the measure of the
lessor’s damages for such breach is the sum of the following:

{a) The worth of the excess, i any, of the rent and charges
equivalent to rent reserved in the leasze for the portion of the term
following such termination over the reasonable rental value of the
preperty for the same period.

{b} Subject t Section 3324, any other damages neceszary
to compensate the lessor for all the devrimeni proximately caused
by the lessee’s breach or which in the ordinary course nf things would
be likely to result therefrom.

Comment. Section 3320 prescribes the meisure of the damages a lessor
is entitled to recover when the Jease is terminated because of the lessee’s breach.

Uander subdivision (a}. the basic measure of the lessor’s damages is the
excess of the uopaid “rent amd charpes equivalent o rent” under the lease
over the renizi the lessor can reasousbly expect t obtain by reletting the
property. In this contexi, “rent and charges equivalent to rent™ refers to all
obligations the lessee undertakes in exchange for the use of ihe leased property.
For example, if the defaulting lessee had promised to pay the taxes on the
leased property and the lessor could net relel the property under a lease either
containing such a provision or providing sufficient additional rental to cover
the accraing taxes, the loss of the defaulhing lessee’s assumption of the tax
obligation would be includeé in the damages the lessor is entitled to recover
under Section 3320,

The measure of damapges Gescribed in subdivision (a) s essentially that
described in Civil Code Section 3308 {superseded by thiz articley as enacted in
1937, The measure of damages described in Section 3308 s applicable, however,
only when the lease 30 provides and the lessor chooses to invoke that remedy.
The measure of damages described in Section 3320 is applicable in all cases.

Subdivision {b) iz included in this section in order lo make it clear that
the hasic measure of damages desceibed in Section 3320 is not the limit of a
lessor's recoverabie damages when the lease s terminated by reason of the
lessee’s Breach,

When a lease is terminated, it will usually he necessary for the lessor to
take possession for a time in order to prepare the property for reletting and to
secure a new tenant. A lessor should be entitled to recover the rentals due under
the lezse for this period i the damages awarded cre 10 put hm in as
good a position as would performance by the lessee of his coniractual obligations,
The lessor should also be entitled to recover for his expenses in caring for the
property during this time, for these ate expenses that he would not have had
to bear if the lessee bad not abandeoned the proverty or hreached the lease.

-8
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In some cases, too, a lessor may wish to give a lessee an opportunily to
tetract his repudiation or cure his breach and resume his oblipations under the
lease. If the fessor does so and the lessee does not accept the oppertunity to
cure his default, the lessor should be entitled to recover the full amount of
the rentals due under the lease for this psriod of negoiation as well as his

- expenses in caring for the property during this period.

In addition, the lessor shounld be entitled to recover for his expenses in
retaking possession of the property, repairing dammage caused by the lessee,
and in reletting the property. There may be other damages necessary to com-
pensate the lessor for all of the deiriment proximately caused by the lessee,
and if so, the lessar should be entitled to recover them also. Subdivision (b),
which is based on Civil Code Section 3300, provides that all of the other
damages a person is entitled to recover for the breach of a contract may be
recovered by a lessor for the breach of his lease, This would include, 5f coutse,
damages lor the lessee’s breach of specific covenants of the lease.

Subdlivision {b) is “subject to Seciion 33247 in order to make clear that
the lessor’s attorney’s fees are not recoverable as incidental damages unless the
tease specifically provides for the recovery of such f{ees by either the lessor or
lessee.

Section 3320 has been made subject to Section 3322 in order to roake it
clear that, under Section 3320 as under the law relating 1o contracts generally

-the defauling lessee 1s not liable for any consequences that the lessor can
-reasonably avoid. Moreover, if the lessor relets the property for 2 rental in

excess of the rental provided in the original lease, the damages the lessor is
entitled to recover under Section 3320 must be reduced accordingly.

§ 3321, Lessed’s dampges upon lermingiion of lease for breach

"3321. Subject to Secilon 3322, if a lease of real property is ter-
-minated because of the jessur’s breach thereof, the measure of the
lessee's damages for such breach is the sum of the following:

{a} The excess, if any, of the reasonable rental value of the
property for the portion of the term following such termination
aver the worth of the remt and charges equivalent to rent reserved
in the lease for the same period.

{b) Subject to Section 3324, any other damages necessary to
compensate the lessee for all the detriment proximately caused by
the lessee’s breach or which in the ordinary course of things would
be likely to result therefrom,

Commeni. Section 3321 prescribes the basic measure of the damages a
lessee is entitled to recover when the Jease is terminated because of the lessor's
breack. It is consistent with the existing California law. Setdlwell Hotel Co. .
Anderson, 4 Cal. 24 463, 469, 30 P.2d 441, 443 {1935} (“The general rule of
darnages is that the lessee may recover the value of his unexpired term and any
other damage which is the natural and proximate result of the eviction.”)
Where appropriate, a lessee may recover damages for luss of good will, loss of
prospeclive profits, and expenses of remowval from the leased property. See,
e.g., Beckett v, City of Paris Dryv Goods Co., 14 Cal. 24 633, 96 Pid 122
(1639); Jokuson v. Swvder, 99 Cal. App. 2d 86, 221 P.2d 164 {1930},
Rieckhold v. Sommarstrom Invest. Co., 33 Cal, App. 173, 256 Pac. 592 {1927).

Section 3321 is subject to Section 2322 to make clear that the defauliing
lessar is not liable for any consequences thai the lessee can reasonably avoid.
Subdivision (L) is subject to Section 3324 in order tv make clear thal the
lessee’s attorney’s fees are not recovercble as incidental damages unless the

“fease specifically provides for the recovery of such Tees by efther the lessor

or lessee.



SEEIIbes il cons graen L briser’s pieRic owoveleffing

3322, (2} A party to a lease of real property that has heen
breached by the ather party may not recover for any detriment
caused by such breach that coeuld have been aveided through the exer-
cise of reasonable diligence without uedue risk of other substantial
detriment.

{b) When 2 lease of real property is terminated hecause of
the lessee’s breach thereof and the iesser relets the property, the
lessor is not accountable to the lessee for any profits made on the
reletting, but any such profit shall be set ofi apgainst the Jdamges
*to which the lessor is otherwise entitdad.

Camment. Under prior California taw, a lessor could decline to retake
possession of leased property aiter it had been abandoned hwv the lessee and
conld recover the full rental as it came due from time to time under the lease.
See De Hart ». Adlen, 26 Cal. 24 8§29, 832, 161 P.2d 453, 455 £1945). Sub-
division (a} of Section 3322 substitutes for this rule the rule applicable to
contracts generally that a party 10 a lease that has been breached by the other
party may not recover for any detriment caused by such breach that could have
been: avoided through the exercise of reasonable diligence, See RESTATEMENT,
Conrracts § 336 (1932).

Under prior faw, a lessor could relet property after the original lessee has
abandoned the lease if he did s¢ either on his own account {in which case the
lessee’s rental obligation was terminated) or for the account of the lessee. See
discussion in Dercick v. Fime O Co., 103 Cal. App. 2d 677, 685, 230 P.2d
10 (1931). Although no case has vet arisen so holding, the rationale of the
California cases indicates that, if the lessor received z higher rental when
reletting for the account of the lessee than was provided in the original lease,
the lessee was entitled to the profit.

Under Section 3322, a lessor who relets property after the original lessee
has abandoned it does so for his own accoun!: and under subdivision {b) any
profit received belongs to the lessor vather than to the defaulting lessee. Profif
received on the reletting. however, reduces the damages suffered by the lessor
for which the lessee is Hable.

The rule stated in subdivigion (hy is shuilar to the rule applicable when the
buyer under a sales contract repudiates the sale and the seller resells the goods
to mitigate damages. See CoMy, Cone § 2706(6).

§ 3323. Liguidated domeges

3323, Notwithstanding Sections 3320 and 3321, upon any breach
of the provisions of a lease of real property, liguidated damages may
be recoversd if thev are provided in the lwase and meet the require-
ments of Sections 1670 and 15671.

Comment. Section 3323 does not create a right to recover liquidated
.damages, it merely recognizes that such a right may exist H the conditions
specified in Civil Code Sections 1670 and 167! are met. Provisions in leases
“for liquidated damages upon repudiation of the lease by the lessee have been
beld to be void. Redmon w. Grakam, 211 Cal. 491, 295 Pac. 1031 {1931);
Jack v. Sinsheimer, 125 Cal. 363, 52 Pac. 130 (1899). Such holdings were
proper so long as the lessor’s cause of action upon repudiation of a lease was
either for the rent as it came due or f{or the rental deficiencies as of the end
of the lease term. Under such circumstances, there could be little prospective
uncertainty over the amount of the lessor's damages. ¥/ader Section 1933 and
-this article, however, the lessor’s right to damages accrues at the time of the
repudiation; and because they must he fixed before the end of the term, they
may be difficult to calculate in snme cases. This will frequently he the case
if the property is leased under a perceniage lease. It may he the case ¥ the
property is unigue and its tair rental value cannot he determined. Accordingly,
Section 3323 iz included as a reminder that the cases hulding liquidated dam-
ages provisions in leases to be vorwd are no longer authorilative, and that in
some cases such provisions may be valid,
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So far as provisions for tiquidated damages upon a lessor’s breach are con-
cerped. Section 3323 is declarative of the preexisting law under which such
provisions were upheld if reasenable. See Scid Palk Sing v, Barker, 197 Cal. 321,
L840 Pac. 765 (1925).

§ 3324, Atternmey’s fees

3324, (a) In addition to any other relief io which a jessor or
lessee is entitled by reason of the hreach of a lease of real property by
the other party to the lease, the lessor or lessee may recover reasonable
attorney’s fees incurred in obtaining such refief if the lease provides
for the recavery of such fees.

(b) If a lezse provides that one party to the lease may recover
attorney's fees incwrred in obtaining relief for the breach of the lease,
then the other party ta the lease may also recover attorney’s fees
incurred in obtaining relief for the breach of the lease should he
prevail, The right to recover attoroey’s fees under this subdivision
may not he waived prior to the accrusl of such right,

Comment. Ieases, like other contracts. sometimes provide that a party
forced to resort to the courts for enforcement is entitled to a reasonable at-
torney’s fee. Section 3324 makes it clear thai the remaining sections in the
article do not impair a party’s rights under such a provision,

Subdivision (h) is included in the section to equalize the operation of
leases that provide for the recovery of an altorney’s fees. Most leases are
drawn by one party to the transaction (usually the lessor}, and the other
seldom has sufficient borgaining pewer to requite the inchmsion of a provision
for attorney’s fees that works in his favor. Under Sectivn 3324, if either party
is entitled hy z provision in the lease to recover attorney’s fees, the other may
recover such fees when he is forced o resort to the courts to enforce his rights
under the lease. To prevent the provisions of subdivision (b) from being nul-
hfied Iy standard wsziver previsions in leases, the second sentence of sub-
thviston (b} prohibits the waiver of a party’s right to recover attorney’s fees
under the subdivision until the mght acinally accrues.

§ 3325 Lessee’s relief from forfeiture

3325, Subject io the lessor’s right to obtain specific enforcenient
of the lease, if a lease of real property is lerminated Decause of the
breach thereof by the iessee or i the lessee abandons the lease, the
lessee may recover from the lessor any amount paid to the lessor in
consideration for the lease (whether designated rental, bonps, con-
sideration for execution thereof, or by any other term) that is in
excess of (a} the portion of the total amount required to be paid to
the lessor parsuant to the lease that is Iairly allocable 1o the portion
of the ters prior (0 the termination or abandonment of the lcase and
ib) any damages. including hquidated damages as provided in Sec-
tion 3323, to which the Jessor s enritled by reason of such breach
or abandonment. The tight of a lessee o recover under this section
mav not he waived prior to the sccrusl of such neht.

Comment. Sectien 3375 is desipned to make the rules stated in Freedman
v, The Rector. 37 Cal. 2d ¥6, 230 Poid 620 (1051), and Cgplan v, Schroeder,
36 {al 2d 515, 15 Cal. Rptr. 143, 364 [2d 321 (196l applicable to cases
arising out of the breach of a lzase. The Freedman cuse neld that a wilfully
defzulting vendee under a confract for the sale of real property may recover
the excess of his part payments over the damages caused by his breach. The
Caplan case held that a willfullv defauiting vendee could recover such an ad-
vance payment even though the contract recited that the advance payment was
in consideration for the execution of the contract, The court jooked beyond
the recital and found thai ihere was in fact no separate consideration for the
advance payment aside feont the sale of the property itseif,
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Simtlarly, Section 3325 will permit & lessee o recover advance payments,
regardless of how they are desisnaied in the lease. If the court finds that such
pavments are iR facl in consideration for the lease and are in excess ol the
damayes suffered Ly 1he ussor as @ eesube of the lessee’s breach.

The last sentence of Section 33235 i+ probably unnecessary. The Freedman
and Ceplena cases ave based on the provisions of the code prohibiting {orfeitures.
These ruies are appiied despite contrary provisions in contrazcts, Nonetheless,
the sentence i< included 6 make it clear that the provisions of thiz section
may not be aveided by the addition o leases of provisions waiving rights
under this section. .

Sectivn 2323 chenges the proor Califoraia law. Under the prior California
law the right of 2 lessee o recover an advance pavment depended on whether
the advance payment was, desiveared 2 zecurity deposit {lessee may recover),
Hguidated damages {lesser may recover], an advance paynient of rental {lessee
may not recover . Campare Warming v, Shapire, 118 Cal. App. 2d 72, 257 P.2d
may not recover, or a honus or consideration for the executor of the lease {lessee
T4 11933 (312,000 forieited because desipnated as both s bonus and an ad-
vance payment of rentaly with Thompson vw. Swirve, 95 Cul. App. 2d 619, 213
P2 740 (19530 fadvance payment of $2 8300 held recoverable as a securiiy
depusitj. See discussien in fofle. Rewmedies of Celijorniy Landlord upon Aben-
dawmient v Lescee, 35 So. Can, L. Rev. 34, 44 {1061} and Note, 26 Carir.
I.. Rrv, 385 (1933%. See also Section 3323 and the comment to that section.

§ 3326, Unlgwiwl drtainer actions

3326. {a)} Nothing in this article afects the provisions of
Chapter 4 {commencing with Section 1139) of Tite 3 of Part 3 of
the Code o Civil Procedure, relating fo actions for uniawful detainer,
forcilile entry, and forcible deiainer,

ifz) The bringiag of an action under the provisions of Chapter 4
{comminencing with Section 1139) of Title 3 of Part 3 of the Code of
Civil Procedure does not affect the right to bring 4 separate action
to recover the damages specified in this article; but there shall be no
recovery of dammies in the subsequent action for any detriment for
whicl: a claim for damages was made and detertnined on the merits
in the previons action.

Comment. Section 3326 is designed to clarify the relationship between this
article awd the chupter of the Code of Civil Procedure relating to actions for
unlfawfu] detalner, forcilile entvy, and forcible detainer. The actions provided
{or in the Code of Civil Procedure are desigred to provide a summary method
of recovering possession of property. Those acions may be used by a lessor
whose defauliing lessee refuses to vacate the property after termination of the
lease.

Sectionr 3326 provides that the fact that a lessor has recovered possession
of the propeety by an unlawful detainer action does not preclude the hringing
of a later action W recover the damawes 1o which he is entitled under this
article. Seme of ihe incidental damages 1o which the lessor i1s entitled may
be recovered in either the unlawiul detainer action or in an action to recover
the damages speciited bere. Under Section 3326, such damages may he re-
covered in either action; but the lessor is entitled io but one determination
of the merits of a domages claim for any particular detriment.

Section 8. Section 3308 of Jhe Civil Code s repealed.

13308, The parties to any lease of real or personal property may
agree therein that ¥ such lease shall be termipated by the lessor by
reason of any breach thereof by the lessee, the lessor shall thereupon
be entitled to recover from the lessec the worth ar the time of such
termination, of the excess, if any, of the amount of rent and charges
equivalent to rent reserved in the lease for the balance of the stated
term or any shorter period of tine over the then reasonable rental
value of the premuises for the sume period.

~12-



The rights of the lessor under such agreement shali be cumulative
to all other rights or remedies tow or hercafier wiven o the lessor
by law or by the terms of the lease: provideu, nowever. that the elec-
tion of the lessor o exercise the remedy hereinabove permitied shall
be binding upon him and exchide recourse thereuiter e any other
remedy for rental or charges equivalent 1o renmsal or damages for
breach of the covenant o pay such rent o charges accruing subsequent
t0 the Ume of such tecmination. The parties o such lease niay Surther
agree theréin thal unless the remedy provided by this secvon s
exercisedt by the lessor within o specified time the right thereto shall
be bavred. |

Comment. Section 3308 iz repealed berause it is wnnecessary. The remedy
that Section 3308 siates may be provided in a lease is mude the general rule,
whether or not provided ‘in the lease, under the provisions'of the remainder
of the statule.

Section 9. Section 3387 5 is added te the Civil Code, to read:

31387.5. (a) A lease of veal property may be specifically enforced
by any party, or assignee of a parly, to the Jease when:

(1} The lease provides for the transfer to the lessee at the
termination of the term of the lease of title to buildings or other im-
‘provements affixed by the lessor to the leased propery; or

(2) The lease contains an option which the lessee may exercise
at the termination of the lease to acauire title to buildings or other
Improvements affixed v the lessor to the leased property.

{b) Nothing in this section affects the right to obtain specific or
preventive relief in any other case where such relief is appropriate.

Cowmment, Under the prior Catifurnia law, i a lessee defaulted in the
payment of rent, abandrned the property. or otherwise breached the lease,
the lessor could vefuse o terminate the ease and cue to collect the rental in-
stallments as they accrued. Becuuse the lessee’> obligation under a lease was,
in effect, specifically enforceable through a series of actions, leases have been

utilized by public entities 10 finance the consiruction of public Improvements.

The lessor constructs the improvement to the specifications of the public entity-
lessee, leases the property as improved to the public entity, and at the end
af the term of the lease all interest in the property and the irprovement vests
in the public entity, See, ¢c.g, Dean v. Kuckel, 35 Cal. 2d 444, 2138 P.2d 521
{1950); City of Los Angeles v. Offner, 19 Cal. 2d 483, 122 P.2d 14 {1942}
Sometimes the public entity’s right to acquire the property or the improvement
is absolute under the terms ol tire agreement; sometimes it depends on the
axercise of an option. In either eveni, this system of financing public improve-
ments would be seriously jeopardized if upon repuciation of the lease by the
lessee the lessor’s only right were the right to recover damages measured by
the diffevence Letween the worth of the remaining rentals due under the lease
and the rental value of the property. See Section 3320

Section 3387.5 has been added 1o the Civil Code, therefore, to make it
abundantly clear that a lease is specifically enforceable if it provides for the
transfer of improvements consiructed on the leased property wo the lessee at
the termination of the lease. Under Section 3387.5, it will be clear that a lessee
may not avoid his ebligation o pay the lessor the full amount due under the
lease by abandoning the leased property and repudiating the lease,

Although Section 3387.3 may not be necessary inasnuch as agreements for
the transier of interests in real property are generally specifically enforceable,
Section 3387.5 will avnid any uncertainty concerning the natare of the obliga-
tions that are assumed by the parties when entering inwo leuse-purchase

“BETeements,

"Secron 10, Section 1174 of the Code of Civil Procedure iz amended
"t read:



1174 If upon the trial, the velchct of the jury, or, if the case
' c Ty the Srcllnas of the courl he fp favor of the
plamtlff and agd.mst the defendant, ]udﬂmen* shsll be entered for
the restitution of the premises: and i the proceedings be for an un-
lawl[ul detainer afier neglect, or lailure to nerform the conditions or
covenants of the lease or agreement under which the property is held,
or after default in the payment of rent, the judgment shall aiso declare
the forfeilure of such lease or agresmeni [if the nouce required by
Section 1161 of the code states 1he efection of the fandlord to declare
the forfeiture thereod, bul if suoh notice does not so state such elec-
tien, the lease or agreement shall sot be forfeited. ] [Material in
brackets deteted by ameidment, !

The jury or the court, i the proceedings be tried without a jury,
shall also assess the dumages accasioned to the plaimiff by any forcible
entry, or by any forcibie or anluwivl detsiner, alleged in the complaint
and proved on the triad, and find the amoant of any rent due, if the
allezed unlawfut detainer be after default in the payment of rent.
Judgment against 1he defendant guilty of the forcible entry, or the
forcible or unlawful detainer, may be entered in the discretion of the
court either for the amount of the damages and the rent found due,
or for three times the amnount so found.

When the proceeding is for an unlawful detainer after default in
the payment of rent, and the lease or agreement under which the rent
is payvable has not Ly its terms expired, and the notice required by
Section 1161 has not stated the election of the landlord to declare the
forfeiture thereof, the court may, aml, il the lease or agreement is in
writing, is for a 1erm of more than one year, and does ant contain a
forfeiture clause. shall order that vxecation apon the judgment shall
not be izssued until the expiration of five days after the entry of the
judgment, within which time the tenant. or any subtenant, of any
mortgagee of the term, or any ather party interested in its con-
tingance, may pay inte the court, for the landlord, the amount found
due as remnt, with inlerest thereon, and the amwunt of the damages
found by the iury or the court for the unlawful detainer, and the
costs of the proceedings, and thereupon the judgment shall be satisfled
and the tenant be restoved to his estate,

But if payment as here privided be aot made within five days,
the judgment ray be enforced for its fufl amount, and for the pos-
session of the premiges, In all other cases the judgment may be en-
forced immediately.

Comment. The language deleted iroms Section 1174 was added to permit
a lessor fo evict a defaulting lessee and relet the premises without forfeiting
his right to look tc the lessee for any resulting deficiencies in the accruing
rentals. Under the pre-existing law, a lessor whose tessee defaulted in the
payment of rent had 1o choose between sying the lessee from time to time to
collect the aceruing rentals and completely terminating the lezse and the lessee’s
obligation to pay any more rent. Cosfello v. Martin Bros., 74 Cal. App. 782,
786, 241 Pac. 388 {1928}, '

Inasmuch as Civil Code Sections 1933 and 1954 permit a lessor to recover
his damages for the loss of the futare rentals due under the Jease despite the
termination of the lease, the deleted language is no longer necessary.

SEC. £I. This act applies to all teases, whether executed, renewed,
ot entered into before or after the effective date of this act, to the full
extent that it constitutionally can be so applied.

Comment, Section 11 provides thai this act is to be applied to leases
executed before as well as after its effective date. The purpose of Section 11
is to permit. insofar as it is possible 10 do se, the courts to develop and apply
a uniform body of law applicable to all cases involving a repudiation of
material breach of a lease that arise after the effective date of the act. The
section recognizes that the constitutional prohibition .gainst the pmpairment
of the oblipation of coniracts may Nmit the extent to which this act can be ap-
plied to leases executed before ks eoffeciive date, But whether there is such a
constitytional limitation on the retrozctive application of this act, and if so
what the extent of such limitation is, must be Jdetérmived by the courts,



