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10/5/66
Memorandum 50-51
Subject: Study £3{L} - Evidence Code (Commercizl Code Revisions)

Attached are two copiles o7 the tentative recormendation on this subject.
Please mark your suggested revisions on one copy %o return to the staff at
or before the October meeting.

This recommendation was distributed o merbers of the Advissry Cormittee
on the Commercial Code (which advised the SenaZe Feot Finding Committee
on Judiciary). It was printed in the Weekly Law Digest and in various legal
Nnewspapers,

Professor Degnan approves the tentotive recommendation. His study
{(Exhibit ITI--green) suprorts proposed Section 1209. His latter
{Exhibit II) supports Sections 1202, 2179, and %103 as drafted.

The California Cormissior or Uniform State Laws (Exhibit I} requests
that we withhold further actior sn this recormendation until the substance
2T the recommendatiosn has been acpraved by the Permonent Editorial Board
and further consideration may bhe given to an altammeative approach to the
drafting of legislation to effectuate those reccmmendations. It is
apparent that the Commercial Code presumptions provisisns will be classified
in acecordance with the scheme of the Evidence Uode if the recommendation
is not enacted. It is rwuch more likely that the California decisions will
1ot be in accord with the decisions in sther states 1if the legislaetion is
not enacted because the recommendation seeks to clossify the presumptions
in & manner that will effectuatc the apparent intent of the drafters of the
Uniform Cormerciel Code. The Evidence Code 18 o fact and the Evidence Code
governs the clasgification of the presumpticns provisions of the Commercial
Code., 'The Legislature omitted the provision 2 the Uniform Commercisl Code
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classifying certain of the code’s presumpitiosns because we had undertaken
ty study this rmetter. The guestion seems to he whother we should publish
a pamphlet on this subject for the 1967 lesisictive session ar whethsr we
should defer any recormendation on the Commercizl Code until 1963, The
staff believes that we should publish the recormendatisn far the 1967
session, obut that we should withdraw the legislatiosn if the Permanent Drafting
Committee objects to it and such osbjections cannot ke met by modest amend-
ments after the proposed legislatiorn 1s introduced. We suspset that it
will be nore likely that we will aobtain a reaction from the Permanent
Drafting Committee if we have a published recommendation than if we
merely defer action until thet Committee gets oround o considering this
matter,

I7 would be pogsible to defer action on this matter until the November
meeting; but, if this course of zetion is taken, we probably will not have
o printed repart on this matter available whern the session commences in
January.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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John H. DeMcully, Esquire,
Executive Secretary,

California Law Revision Commlssion,
Room 30, Crothers Hall,

Stanford University,

Stanford, Californis S4305.

Dear Mr. DeMoully:

I regret very much that the pressures of
time have prevented me from re 6§1ying at an earlier date
to your letter of July 29 enclosing the tentative
recommendation to classify the presumptions of the Cali-
fornia Commercial Code.

At this point the California Commission
on Uniform Stete Laws iz not in agreement with the pro-
posed tentative recommendation of your commission wlth
respect to classifying the presunptions in the Uniform
Commercial Code.. While we pgree that in most cases the
intent of the Commercial (ode is relatively clear in
how the respective presumptions therein would have been
classified as either presumptions affecting the burden
of producing eviderce or presumptions affecting the
burden of proof, there is sufficient doubt in some
instances that we feel called upon to submit the ques-
tions to the Permenent Editorial Beoard of the sponsoring
organizations for their views.

Secondly, we are very much concerned
with the approach to drafting the solution of the problem.
As you know, the Uniform Commercial Code has now been
adopted in forty-seven states, the District of Coiumbia
and two territories of the United States, and it 1s
anticipated that it will be wniform in all states 1in
the near future. One of the principal penefits of wi=—"—"— ——
formity in the commercial field is certainly 1ts desirs-
bility in interstate transactions. There are, however, — - —
& number of other benefits from uniformity, not the least '’
of which is the benefit of decisions in other Jurlsdlctions =
on identical language.
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The approach te drafting set forth in your
tentative recommendation is destructive of the uniformity
in language between California and other states in a
number of sections of the Uniform Commercial Code. While
it is true that Californis departed from uniformity in
language 1n a number of provisions of the Code when it
was adopted in 1903, a major effort is under way to bring
back as many of these sections as possible to conformity
with the official text. PFurther departures from the offi-
cial text are not desired and should not be made unless
it is absolutely essentimsl.

Under the circumstances we would request
the California Law Revision Commission to withhold further
action upon 1ts recommendations as to amending the Uniform
Commercial Code to classify presumptions therein to coln-
cide with the Evidence Code until the substance of tne
recommeryiations has been zpproved by the Permanent Editorisl
Board and further con31deration,may be given to an alter-
native approach to the drafting of th? leglslation to
effectualte those recommendations.

We gppreciate very mich the cooperation
your commission has shown to us and hope that it may see
it to accede to our reqguest.

Cordialiy yours,

/g%\sa%

George R. Richter, Jr.

GRR/1hb

CC - Richard H. Keatinge, Esg., Chalrman
California Law Revisicn Commission
All Members of Caliifornia Commission

on Uniform State Laws
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Mr. dohn H. Debioully, Expcutire Secretsry
Californis Lew Revisioe Commiwsion

X Crothers H&ll

Jtanford Universlity

Stanford, Cslifornia

Dear Jaim:

I have been woefully deliinguent in responding to some of your
inquiries about proposed. clhanges 1o be inodrperated inte the omnibus
131l row being pssembled. The only execmse I can offer 1s an unbearably
busy apeding &nd early summar. FRow that I am 3o Salt Leke City and some-
shat sway fram the day to day precs of achivity om the Berkeley campus,
1 take the time o give those inguiries the study and response they shouwld
hare had some tiwy sgo. 1 hope thet the answers will, even if some of
them are late, be of aseistance to you.

Presumptions in the Commercieal Code. You reder to the minuntes of
the Comxission meting of May 27-25 and the contants thereof. Perbaps
Yeu will recall. that in one of my early memorands for the Commission,
ddscussing the gmaral wbdject of preswmptions, yrina fecie evidence and
the like, I adverrted 1o the separete problems of presuwptions in general,
aresumptions in criminel cases and presxmpiions smder the Comercial Code.
] am sorry that: 1 am unedle to supply you with a more definite ciketion,
Yup I & Par fron my coliection of meterdials.

In that mesw, I polated pof. that the legislature had, in reliance
¢n the Marsh-Werraen study, postponed for Bvidence Code consideration the
problen of cleesificaticn of prasumptions. Your minutes refer to the
tact that the U.C.C. gkpits the Theyer-VHigmore theory that presumptions
wffect the burden of peroducing evidence. I think it is & mistake to
essune, however, ‘that tids reflects 1n siny precite uzy the "intent of
{he drafters” of the V.(.C. 'The jresent "officisl" definition was found
in Promsed Piral Draft No. 2, Spring 1951, at a tine when this was the
¥roposed pingle wiew of preswnptime comteined im the Model Code of



Mr. Jochn H. DeMoully
Page 2
August 15, 1966

Evidence, and that the Model Code was the only such proposal then in
existence. The U.C.C. was the product of the American Law Institute,
as was the Model Code. Indeed, the U.C.C. proposal dates back st least
to § 1-201{24) of the May, 1949, draft. Thus it has always seemed to me
likely that little weight should be attached to the U.C.C. adoption of
the Thayer view. The draftsmen were adopting what was then the only
stated orthodox view, which happened also to be their own officially
adopted view. They were not choosing between the Thayer view and the
Morgan view; most of s)1, they were not trying to label some presump-
tlons as being of one kind and some as heing of another. This is
essentially the California problem.

I don't mean by what is said to dispute the probsbility that
"affecting the burden of producing evidence" is appropriate for most
of the Com. Code presumptions. An example cf cne which probsbly would
be intended by the U.C.C. draftsmen to fall into the category of "affect-
ing the burden of proof" would be § 4-201; slthough the section does not
use the word presumption, it begins "Unless a contrery intent clearly
sppears, . . . .= and the Official Comment says that it states "basic
rules and presumptions of the bank collection process.” Comment 1.
Comment 2 describes this as "a rule of status in terms of a strong
presumption.” If it is & presumption at all, it must be one intended
to affect the burden of proof. Probably it is not truly s presumption
of any kind; argusbly it does not shift the burden of proof from the one
who otherwise would have it, but indeed ellocates the burden of proof in
the first instance. The latter argument is the more persuasive to me,
put there does remain the fact that the comment to the section ascribes
to it the status of presumption; end if it is one at all it is "strong."
It is expressive of some "policy other than to facilitate the determina-
tion of the particular action,” in the words of Evi. Code § 605.

This section also well illustrates the constant confusion of terms.
Rotice that Comment 3 goes on to refer to the same proposition as "the
prima facie agency status of collecting banks.” We have all the same
words with sll the same ambiguity that we had in the 1872 California
Code of Civil Procedure.

These may be meandering remsrks. They are meant to convey my idea,
expressed in my earlier memorandum, that the Commercisl Code is not tautly
dérewn on this subject. That, of course, is only to sgree with you that a
single statement of the operative effect of a presumption will not fully
express the policies of the Commercial Code within the framework of
presumptions estsblished by the Evidence Code.
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Section 1202. I sgree with your view of this. Here the use of the
words prims facie seem clesrly intended to serve two purposes. One is
10 create the hearsay exception needed to let the document anthenticate
itself, just as acknowledged instruments d&o; another is to declare that
evidence sufficlent to support a finding of authenticity. To say that
the evidence ils merely sufficlent, however, secems to be less then is
intended by the section and accompanying comment. The object must be
more~-to say that the document must be accepted as genuine unless con-
trary evidence is produced.

The Pinal clause, making the document "prima facie evidence . . .
of the facts stated in the document by the third party” might also
create merely a hearsay exception. But I ineline to your view that it
goes beyond and creates a presumption affecting the burden of proof. I
deduce this from the limitation to documents "authorized or required by
the contract,"” ressoning that where one chooses to dispute such things
as weight or quantity or receipt or shipping date when they have been
steted by a third person with his suthorization, he should et least be
required to convince the trier of fact that the statement is in error.

Section 2713. Here there is no problem of hearsay exception, for
wne Is involved. The sole purpeose is to tip the secale in favor of one
result--full compensation for injury to person--in the absence of special
Justification. This seems clearly to be the explication of a policy
"other then to facilitate"” the trial, and by the definition contained in
Evidence Code § 605 would be a presumption affecting the burden of proof.

Section 4103. This one seems clearest of all. Conformity to regu-
lation or practice is the bhasie fact; once shown, according to Comment,
the party contesting the standards must "esteblish that they are unreason-
gble, arbitrary or unfair.” I suppose that it might be argued here as
well that this allocation does not "effect” elther of the burdens, but
only operates to assign them initially. But that is less persuasive here
than in § 1202. 4nd you have to give some weight to the fact that the
Commercial Code does its owm labeling. Even if analytically wrong, there
is far less harm in calling something a presumption than there used to be,
for no longer will the Jury be instructed that it is evidence end by them
to be weighed as such.

Sincerely,

Ronan E. Degnan
RED:me
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The Commercial Code. The Uniform Commercial Code is a child of the
American Law Institute. It is thus ;ot surprising thai in the 1952 Official
Dreft the definiticn of presumption.is simply a paraphrase of the definition
in Rule TOﬁ of the Instivute's Model Code of Ividence. No change was made
when the Uniform Rules of Evidence switched To the Morgan theory, and U.C.C.
§ 1-201(31) still reads:

"Presumption" or "presumed” wsans that the trier of fact
mist find the existence of the fact presumed unless and
until evidence is introduced which would support a
Pinding of its nonexistence.

The Officia)l Comment is not enlightening; it says "New',

Although there was some corttroversy zbout the point, the definition of
"presumption” in the Uniform Commercial Code was deleted from the California
Code because the Law HRevision Commission's study of evidence law was aslready
in progress at the time. GSee Report of Professors Harold Mergh, Jr., and
William D, Warren in Caliif. CSenate Fact Firding Comm. on Judieciary, Sixth
Progress Report to the legislature p. bl (1561):

It is very difficut to defend the present California
law of presumptions, and, so Tar as we know, no one has ever
tried to do so. The questicn is, however, whether the
Uniform Comrercial Code is the place to reform this law;
and, if so, whether a completely ambigucus provision which
answers none of the bvasic problems acceomplishes such a
reform. At the direction of the Legislature, the California
Law Revision Cormissior has for several years been conducting
an extensive study of the Uniform Rules of Evidence, which
include the subject of presumpticns, with a view to a
statutory reform of the California law of evidence. A
treatuwent of this subject in commection with the bill
which will result from that study would give California
a uvniform lav of presumptions within the State, which is
more important than having the Caiifornia law of presumptions
in a particular ares uniform with that of some other state.

The general pattern of the Commercial Code shows that the draftsmen
adhered with substantial fidelity to their definition of presumption in

employing that term in the Code itself. The sections are not intensively



examined here because a separate appendix listing and describing the presump-

tions of the Ccde is attached Exsmination of them makes it apparent that
presumptions are used primexily to serve convenlence ends rather than policy
objectives -- that is, to make produciticn of evidence on a possible issue
unnecessary until it is made tc appesr that the posgsible issue is also a real
one. This is the prineipal reclz of Thaysr-type presumptions.

This is not to say,. howaver, thal there are not Instances in which the
Code has a policy to effectumte by prool allceation. Section 1202 provides:

A document in dus form purporiing ©o be a bill of lading,

policy or certifiecate of insurance, cfficial welgher's or

inspector’s certificate, consular invoice, or any other

docurent zuthorized or required by the comtract to he is-

sued by a third party shall be prima facie evidence of

its own authenticity and genuineness and of the facts

atated in the decument by the third party.
It 1s evident that this section attempts to (1) make certain documents self-
euthenticating and {2) create a spesial hearsay exception. Whether it will do
more depends on what definition (if am+) the Commissick finally recommends
for the term prima facie.

In essence, the Code followes the llesary apprsath, which would avoid
employing presumptions when the intent Is to gllocate the bweden of rpersuasion.
Section 120(8) states the rollowing definitvion:

"Burden of establishing" w fact uecons the burden of

persuading the iriers of fact that che existence of

the fact is more prcehable than its nonexistence.
This is a lauvdable attespt to state the cowventional preponderance-of-the-
evidence standard of persuasion in terms of what it really means. Scholars
have urged this lmprovement For years; although to little avail, No attempt
should be made to change this wording; 1t is readily evident that the burden

it described is the one usually imposad in civil cases. There are several

sections which expressly allocate burdens:

....‘)?._
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§ 260?(h)ﬂ (burden is on the buver to esteblish hreach with respect
to accepted goods.
§ 4103(3). (burden is sn pank customer to establish loss resulting
from failure to honor stop payuent ordsr),
$ Lho6lh). (burden of establishing “hat signature was unauthorized
is on customer).
§ hoo2{2}. (bank has burden of establishing that it acted seasonsbly
when there is delsy in collecticn).
§ 3307. (after defense tc negotiablie instrument is shown, the holder
hes burden of establishing tnat he is holder in due course).
§ 8105{2) (b and &) (same as § 33707, for investment securities).
§ 3115. (burder of establishing that completion of an instrument
was unauthorized iz on parsy so asserting).
$ 1208. (burder of establishing lack of good faith in an acceleration
under a "deems insecure” clause is on the party whose obligation was
accelerated};
The Code does not always, nowever, observe the distinction between burden
of pqpof and nresumption. Section L4201 provides in its first subsection:
Unless 2 contrary intent c¢learly appears and prior to the
time that a setilement givern by a collecting for an item
i= or becomes firal ., . . the bank is an agent or subagent
of the owner of the vime and any settlement given for the
cradit is provicional.
Tne Comment calls this a "strong presumption.” "A contrary intent can rebut
the presumption but this must ba clear.”
This seems an instance in which the lode showld have expressly allcocated
he burden by rroviging that the person asserting that the bank was owner
rather than agent should have theAbmrden of establishing that fact, It is

xssible, however, that the draftsren intenagd to reguire more than that it



appear more orobabls than nct that the banl was an cwner; perhaps "eclearly
appears” 1is designed to requirc proof bty scmething resembling clear and
convincing evicence, In any event, it sceme hat this is not a presumption
as that term is defined in ¥ 120% of Lie OIlilcial Dra®t of the Commercial
Code. It may be unforturats uvnmt the Cument refers to it as such, but little
herm is likely %o come of that The sawe i true of the reference to "prims
facie agency status” in the same Comzent.

The guestion before tng law Hevision Commlssion 1s whether it showld do .
anything at all about the Commercial Tode, The Legisiature left the number
siot, § 1201(31), vacant ard invited, :n tke history note set ocut in the
beginning of this topic, the Law Revision Commission o i1l the slot when it
completed its study and recommendation oo presumpbions. OSore action seems
ealled for. Since the presumpbions created by the Code seem to adhere Lo the
Thayer type, the action mighi be to make & reference from the Commercisl Code
Yo what is now denominated Ruie 15.7 {Tersative Heconmendation, Draft of
March 13, 1964} -~ Presumptions Affecting the Burden of FProducing Evidence.
It might, however, be rore convernisnt Lo wsers of the Commercis]l Code to have
the language tnere. The Following adaptation of Proposed hule 15.95 is

recommended ;

!'Presumption” or “presumed’ as used ir this Code means that

the trier of face pust Diad the cxistvernce of the nresumed

Tact unless and until evidence is introduced whiech would

support a Jiandins of its ponexisience, in which case the

trier of fact suzll determine the exizience or nonexistence

-of the presumed Tact from the evidence and without regard

to the presumpiicn.

The alternative method might be thrased as follows:



"Presumption’ or 'presumed” when used in this Code means

a presumpbion aifecting the borden of mroducing evidence

as defined in § of the Fvidence Cods.




celeperendld o
NS

Fresumpelcas in oo Jopmerelar Uode

§ 3114(3) - Vhere the instrument or any signaturc there on is dated,
the date is mresumed e be correct,

§ 3201{3) - Negotiation takes effect only when the indorsement is made
and until that time there is no presumption that the
transferee is the owner,

§ 3304(3){c)-{A domestic check is presumed %o be overdue after thirty
days after date of issue.)

§ 3307 - {Signature is presumed genuine or authorized except when the
alleged signer has dled or become incompetent.)
§ 3814(2) - The order in which endorsers endorsed is presumed to the order

in which their signatures appear on the instrument.

§ 3516(4) - Words of guaranty added to the signature of ome of two or more
mekers or acceptors create & presumpticr that the signature
is for the acccmodation of the others.

§ 3%19(2) - In an action for conversion, the measure of liability is
presumed tc be the face smount of the instrumxent.

§ 3503(2) - Creates ceriain presumpticns about reasonable time for
presentment.

§ 3510 - Creates certain presumptions abcut dishonor and notice of
dishonor.

§ 8105 - Signature on investwent security presumed to be genuine or

authorized.
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Number 3 -- Commercial Code Revisions
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California Lew Eevision Cormission
2ot ral of Law
Btanford University
Stanford, California

WARNING: This tentative recommendation is being distributed so that
interested persons will ve alvised of the Commission's tentative con-
clusions and can make their views Known o the Commission. Any comments
sent to the Commission will be considered when the Commission determines
what recommendation it will make t2 the California Legislature.

The Commission often substantially revises tentative recommendations
as g result of the comments it receives. Hence, this tentative recommen-
dation is not necessarily the recommendation the Commission will submit
o the Legislature.

This tentative recomzendation includes an explanatory forment t.
each section of the recommended legisiation., The Comments are written
ag if the legislation were enacted. They are cast in this form becausc
thelr primary purpose 1s to undertake to explain the law as it woull
exist (if enacted) to those who will have occasion to use it after it
is in effect.
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CALZIONNIA LAW PUVISI N CCMMISSION
relzting to
TI'E EVILEWZE COTE
(COMMERUTLT O3 REVISTIONS)

Upon recornendation of the California Law Revision Commission, the
Tegisleture at the 1965 legislative session enacted the Evidence Code. A%
the same time, the Legislature directed the Commission to continue its stul;
of the newly enacted Eédé. N |

The legislation that enacted the Evidence Code also amended and resal:l.
a substantial number of sections 1n other codes in order to harmonize tho:z.
codes with the Evidencs Code. One aspect of the continuing study of the
Evidence Code is the determination of vhat additional changes, if any, are
nzeded in other codes, The Commission has studied the Commercial Code for
this purpose and has concluded that sceveral changes sho—"34 be nade in tho'
code to conform it to tle Fvidmice faia,

Twelve sections of the Cormarcial Code create or appear to create

rebuttable presumptions, but the Commercial Code does not specifically indica;e

the procedural effect of these provisions.
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Evidence Code Sect’rn 601 provides that every rebuttable presumpticn
is either a presumption affecting the burden of producing evidence
or a presumption affecting the burden of proof. Generally, preswmptlons
affecting the burden of producing evidence are those created sclely to
forestall argument over the existence of a fact that is little likely to
be untrue unless acturlly disputed by the production of contrary evi-
dence. See EVIDENCE CODE § 603 and the Comment thereto. Presumptions
affecting the burden of proof, however, are deslgned to implement some
substantive policy of the law, such as the stabllity of titles to pro-
perty. See EVIDENCE CODE § 605 and the Comment thereto. Sections 60k,
606, and 607 specify the procedural effect of these two kinds of pre-
sumptions. The Evidence Code classifies only a few presumptions, leaving
to the courts the task of classifying other statutory and decisional
presumptions in light of the criteria stated in Evidence Code Sections
603 and 605.

The general standsrds provided in the Evidence Code do not permit
ready claesiflication of 8l1 of the presumptions in the Commerclal Code.
In the absence of leglslative classification, it is possible that 4if-
ferent courts would reach different conclusions as to the proper clas-
gsification of some of the Commercial Code presumptions. In any event,
the effect of any particular presumption could be determined with cer-
talnty only after the courts had had occasion to determine the classifi-
cation of the presumptlon under the criteria of Evidence Code Sectlons
603 and 605.

In order to avoeld wncertainty and to obviate the need for numercus
Judieisal declsions to determine the effect of the presumptlions provisions
of the Commercisl Code, the Commission recommends that the code be revised
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as hereinafter indicated. In making these recommendations, the Commis=-
sion has made nce effort to reevaluate the policy decisions that were
made when the Commercial Code was prepared and enacted. The policles
underlying the Commercial Code were carefully studied by the Commis-
sicners on Uniform State Iaws and the Legislature. The revisions recom-
mended by the Commigsicn are designed merely to effectuste the intent

of the drafters of the Commercial Code and the policies previously approved

by the legislature in.the lisht of the subsequent enactment of the Evidence
Code.

In most cases, the intent of the drafters of the Commission Code--i.e.,
‘how the draftsmen of that code would heve clessified its several

presumptions had they been aware of and had been applylang the Evidence
Code distinction between presumptions affecting the burden of producing
evidence and the presumptions affecting the burden of proof--is rela-
tively eclear. In 8 few cases, the question 15 a more doubtful one,
and an educated guess muat by made in 1lght of whét appears to be the
legislative purpose sought to be accomplished by that part of the Com-
mereial Code in which the particular section appears.

Sections 3114(3), 3304(3)(c), 3307(1)(b}, 3hah(2), 3416(%), 3419(2),

3503(2), 3510, and B105(b). These sections of the Commercial Code ex-

pressly create certain rebuttable presumptions. In the offiecial text of
the Uniform Commercial Code as promulgated by the Natlonal Conference of
Comnissioners on Uniform State Iaws, these presumpticns were defined,

in effect, as the egulvelent of what the Evidence Code ecalls presumptions
affecting the burden of producing evidence., UNIFORM COMMERCIAL CODE

§ 1-201(31)("*Presumption' or ‘presumed' means that the trier of fact
rmet find the existence of the fact presumed unless and until evidenee

is introduced which would support & finding of its non-existence.")}.
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When the Commerclal Code was enacted in California, the code's definition
of a presumption was deleted, however, because it was congsldered amblguous
and because the Iaw Revision Conmisslon was studying the law of evidence.
It was thought that any revision of the law of preswumptions shouwld await
the recommendation of the ILaw Revision (ommission. See CALIFORNIA SENATE
FACT FINDING COMMITTEE ON JUDICIARY, SIXTH PROGRESS REPORT, Part 1, the

Uniform Commercisl Code at 439-L41 (1961); Californis State Bar Committee

on the Commercial Code, A Speclal Report, The Uniform Commercial Code,

37 CAL. S.B.J. 131-132 (1962).

Therefore, to carry out the intent of the drafters of the Uniform
Commercial Code and to harmonigze the provisions of the California Com-
mercial Code with the presumptions scheme of the Evidence Code, the
1aw Revision Commission recommends that these presumptions be classified
as presumptions affecting the burden of producing evidence,

Section 1202. Sectlon 1202 of the Commercial Code provides that

certain documents in due form purporting to be documente authorized or
required by the contract to be issued by a third party shall be "prima
facie evidence" of their own authenticity and gemuineness and of the
facts stated in the document by the third party. Under Evidence Code
Section 602, the legal effect of every statute which so provides is to
establish a retuttable presprption; "A statute providing that a fact or
group of facts is prima facle evidence of another fact establishes a
rebuttable presumption.” Section 602 does not, however, specify whether
the presumption is one affecting the burden of proof or merely the burden
of producing evidence.

Insofar as Section 1202 establishes a presumption of the authenti-
city and genuineness of the document, it would appesr to have been in-

tended by the draftsmen of the Uniform Code merely as & preliminsry
L



assumption in the abzence of contrary evidence, i.e., evidence sufficient
to sustain a finding of the nonexistence of the presumed fact. This
presumption, therefore, should be classified as a presumption affecting
the burden of producing evidence.

On the other hand, insofar as Section 1202 establishes a presumption
of the truth of the facts stated in the document by the third party, the
presumption seems to have been established to permit reliance on the
trustworthiness of such documents and, thus, to give stability to com-
mercial transactions. BSee official comment to Uniform Comrercial Code
§ 1-202 ("This section is designed to supply judicial recognition for
docunents which have traditionally been relled upon as trustworthy by
commercial men."). Accordingly, the presumption should be classified as
a presumption affecting the burden of proof.

Sectlon 2719. Subdivision (3) of Section 2719 provides:

(3) Consequential damages may be limited or excluded

unless the limitation or exclusion is unconscionable. Limita-

tion of consequential damages for injury to the person in the

case of consumer gocds is primg facie unconscionable but

limitation of damages where the loss is commercial is not.
It is not clear whether this subdivision now creates a presumption under
Evidence Code Section 602. To clarify its meaning, the subdivision should
be revised to expressly create a rebuttable presumption. This presumption

should be one that affects the burden of proof because this appears to

effectuate the intent of the drafters of the Uniform Code., See the



official comment to Uniforr Coziercial Code Sectlon =103 which indicates that
similar language in that section was intendedto affect the burden of
proof rather than merely the burden of producing evidence.

Sectisn 4103. Subdivision {3) of Section 4103 of the Commercial Code,

relating to a bank's responsibility for its failure to exercise ordinary
care, provides in part:

+ +» «» 1in the absence of special instructions, action or non-

action consistent with clearinghouse rules and the like or

with & general benking usage not disapproved by this division,

prima facie constitutes the exercise of ordinary care.
It is not clear whether this provision now creates a presumption under Evidence
Code Section 602, To clarify its meaning, this provision should be revised
to expressly create a rebuttable presumption. This presumption should be one
that affects the burden of proof because this appears to carry out the
‘ntent of the drafters of the Uniform Code. BSee the official comment to
Uniform Commercial Code Section 4-103 ("The prima facle rule does, however,

impose on the party contesting the standards to establish that they are

unreasonable, arbitrary or unfair."),

The Commission's recommendations would be effectuated by the enactment

of the following legislation:

B



An Act to add Section 1209 to, and to amend Sections 1202, 2179,
and 4103 of, the Commerclal Code, relating to presumptions.

The people of the State of California do enact as follows:

SECTION 1. Section 1209 is added tc the Commercial Code,
to read:

1209. Except as ctherwise provided in Sections 1202, 2179,
and 4103, the presumptions established by this code are presump-

tions affecting the burden of producing evidence.

Comment. Section 1209 classifles as presumptilona affecting the
burden of producing evidence the presumptions that are established
by Commércial Code Secticrs 3118{3), 3304(3){c), 3307(1)(v), 3414(2),
3416(4), 3%19(2), 3503(2), 3510, and 8105(b). The introductory
Texcept clause” refers to presumptions which are classified as pre-
sumptions affecting the burden of proof. See Commercial Code Sections
1202, 2179, and 4103 and the Comments to those sections.

Section 1209 has the same substantive effect as subdivision
(31) of Section 1-201 of the Uniform Commercial Code as promilgated
by the Naticnal Conference of Commissioners on Uniform State Iaws,
but Section 1209 incorporates the comprehensive Evidence Code
provisions relating to presumptions affecting the burden of pro-
ducing evidence. Under Evidence Code Section 604, the effect of a
presumption affecting the burden of producing evidence is to require
the trier of fact to assume the existence of the presumed fact
unless and until evidence is introduced which would support a

finding of ite nonexistence, in which case the trier of fact shall
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determine the existence or nonexistence of the presumed fact from
the evidence and without regard to the presumption. If such con-
trary evidence 1s introduced, the presumption vonishes frem the case
and the trier of fact must weigh the inferences arising from the
facts that gave rise to the presumption ageinst the contrary evi-
denee and the inferénceb’arining therefron and rosolve the conflict.

4ee Evidence Code Secticn &CU ond the Comment to that section.
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Sec. 2, Section 1202 of the Commercial Code is amended
to read:

1202. (1) A document in due form purporting to be a bill
of lading, policy or certificate of insurance, official weigher's
or inspector's certificate, congular involce, or any other
document authorized or required by the contract to be issued

by a third party sheiz-ke-pripe-faeie 1o admissible in any

action arising out of the contract which authorized or required

the document as evidence of the facts stated in the document

by the third party and is presumed to be sf-iifg-ewm authenticisy

and genuinesees . This presumption is s presumption affecting

the burden of producing evidence.

(2) Unless the contract otherwise provides, proof of the

guthenticity and genuineness of the document referred to in

subdivision (1) establishes a presumption of the truth asd

of the facts stated in the document by the third party. This

preBurpticn is a presumption affecting the burden of proof.

Comment. Subdivision (1) has been revised to meske it clear
that the documents referred to in Section 1202 are admissible not-
withstanding the hearsay rule and to state the circumstances when
the document 1s admissible. See the official comment to Uniform
Commercial Code § 1-202 ("the applicability of the section i1s limited
to actions arising out of the contract which authorized or reguired
the document"),.

The revision of subdivision (1) also makes it clear that the
presumption of authenticlty and genuineness created by the section

is a presumption affecting the burden of producing evidence. Under
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Evidence Code Section 60k, the effect of a presumption affecting
the burden of producing evidence is to require the trier of fact
to assume the existence of the presumed fact unless and until
evidence is introduced which would support a finding of its non-
existence, in which case the trier of fact shall determine the
existence or nonexistence of the presumed fact from the evidence
and without regard to the presumption. If contrary evidence is
introduced, the presumption is gone from the case and the trier of
fact must weigh the inferences arlsing from the facts that gave
rise to the presumption against the contrary evidence and resolve
the conflict. See Evidence Code Section 604 and the Comment to
that Section.

Subdivision (2) of Section 1202 classifies the presumption of
the truth of the matters stated in & document suthenticated under
subdivision (1) as a presumption affecting the burden of proof.
Under Evidence Code Section 606, the effect of this classificatisn
is to require the party agalnst whom the presumption operates 1o
prove by a preponderance of the evidence that the facts recited in
the authenticated document are not true. See Evidence Code Section
606 and the Corment thereto.

The presumpticon stated in subdivision (2) has a limited &cope.
See the official comment to Uniform Commercial Code § 1-202 ("This
gection is concerned only with documents which have been given a
preferred status by the parties themselves who have reguired their
procurement in the agreement and for this reason the applicability
of the section is limited to actions arising cut of the contract

which authorized or required the dccument.”)}.
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§ 2719

SEC. 3. Section 2719 of the Commercial Code is amended
to read:

2719. (1) Subject to the provisions of subdivisions (2)
and (3} of this section and of the preceding section on liqui-
dation and limitation of damages,

(a) The agreement may provide for remedies in sddition to
or in substitution for those provided in this division and may
limit or alter the measure of damages recoverable under this
division, as by limiting the buyer's remedles to return of the
goode and repayment of the price or to repair and replacement of
nonconforming goods or parts; and

(b) Resort to a remedy as provided is optional unlese the
remedy is expressly agreed to be -exclusive,. in which case it is
the sole remedy.

(2} Where circumstances cauge an exclusive or limited
remedy to fail of its essential purpose, remedy may be had as
provided in this code.

{3) Consequential damages may be limited or excluded unless
the limitation or exclusion is unconscionable. Limitation of con-
sequential damages for injury to the person in the case of consumer

goods is prima-faeie presumed to be unconscionable but limitation of

damages where the loss 1s commercial is not. The presumption estab-

lished by this subdivision is a presumption affecting the burden of

Eroof.

Comment. Subdixision (3) of Section 2719 has been revised to make

it clear that this subdivision establishes s rebuttable presumption affectingnx\

T
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the burden of proof. Under Evidence Code Section H06, the effect
of a presumption affecting the burden of proof is to impose upon
the party against whoem 1t operates the burden of proving by a
preponderance of the evldence that the presumed fact is not true.
See Evidence Code Section €06 and the Corment thereto. Thus, under
Commerciel Code Section 2719, the party asserting that a provision
limiting consequential damages for injury to the person in the

case of consumer goods has the burden of proving that the limitation

ig not unconscionable.
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SEC. L. Section k103 of the Cormercial Code is amended
to read:

4103. (1} The effect of the provisions of thisg division
may be varied by agreement except that rno agreement can disclaim
a bank's responsibility for its own lack of good faith or failure
to exercise ordinary care or can limit the measure of damages
Tor such lack or failure; but the parties may by agreement deter-
wine the standards by which such responsibility is to be measured
1f such standards are not nanifestly unremsonable,

{(2) TPederal Reserve regulations and operating letters,
clearinghouse rules, and the like, have the effect of agreements
under subdivision (1), whether or not specifically assented to by
all parties interested in items handled.

{3) Action or nonaction approved by this division or pursuant
to Pederal Resgerve regulations or operating letters constitutes the
exerclse of ordinary care . asd; In the absence of special instructions,
proof of action or nonaction consistent with clecringhouse rules and
the like or with a gereral tanking usage not disapproved by this

division y-prira-facic-espssitukes esiablishes a retuttable presumption

of the execreise of ordinary care. This presurpticn is a presumption
affecting the kurden of proof.

{4) The specification or approvel of certain procedures by this

division does not constitute disarprcval of other procedures which ZRY
be reasonable under the circumstances.

{5) The measure of damages for failure to exercise ordinary
care in handling an item is the amount of the item reduced by an
amount which c¢ould not have been realized by the use of ordinary care,
and where there is bad faith it includes other damages, if any,

suffered by the party as a proximate conseguence.

-13-



Comment. Subdivision (3) of Section 4103 has been revised
to make it clear that this gubdivision establishes a rebuttable
presumption affecting the burden of proof. Undler Evidence
Code Section 606, the effect of = presurption affecting
the burden of preof is to impeose upon the party against whom it
cperates the burden of proving by a preponderance of the evidence
that the presumed fact is not true. See EVIDENCE CODE § 606 and
the Comment thereto. Thus, under Commercisl Code Section 4103, 1f
& bank proves that 1t acted In accordance with clearinghouse rules
or with a general banking usage not disapproved by the Commercilal
Code, the party asserting that the bank falled to exercise ordinary
care has the burden of proving that fact.

Of course, 1f the party asserting that the bank acted without
exercising ordinary care already has the burden of proof on that
issue, the presumption can have no effect on the case and no
instruction in regard to the presumption should be given., See the
comment to Evidence Code Section 606. Put even though the presump-
tion can have no effect in such a case, evidence of the bank's
compliance with clearinghouse rules or general banking usage mey
nevertheless be considered on the gquestion whether the hank exercised

due care.
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