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#50 5/8/61
Memorandum €7-32
Subject: Study 50 - Rights Upon Abandonment or Termination of a Lease

Accompanying this memorandum you will find a revised statute
relating to leases together with revised explanatory comments. Attached
as Exhibit I {pink) you will find a recent Court of Appeel opinion dis-
cussing burden of proof problems in employment contract cases.

John DeMouily ahd I had a conference in Cornissioner Keatinge's
office on May 1, 1967, with three attorneys--Richard Roe, E. J. Caldecott,
end F. W. Audrain--whose practices involve the use of leases for financing
the construction and operation of shopping centers and other major com-
mercial enterprises. They were sericusly concerned with the effect that
our lease statute would have on the financing of these projects. They
related é variety of examples where the standsard remedies provided in our
original statute would seriously jeopsrdize the rights of the parties.
You should receive & copy of a letter from Mr. Roe indicating some of
the problems inwvolved.

Some of the specific problems that were mentioned in our discussion
were these: Sometimes a major lessee with a prime credit rating will be-
giveﬁ 8 long term lease at a lower rent than would be asked of another
legsee without a prime credit rating. If the original lessee abandons,
the lessor may be able to relet at a higher rental--but the new lessee
does not have the credit rating of the prior. What damages has the
lessor suffered under the statute? Possibly none, yet the lessor does
not believe that he is as well protected as he was under the previous
lease. In such cases, the lessor would like to be able to preserve the
original lessee's obligation at least to the extent of guaranteeing the
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payment of at least the original rentzl over the whole life of the lease.
In effect, the lessor would ge giving some consideration {a lower rental)
in exchange for the lessee's guaranty contract to answer for the default
of any new lessee t0 whom the properiy should be rented if the original
lessee abandons.

Another case: Some eastern financiers wish to invest some money
but do not wish to undertake the burdens of property management. They
buy property subject to a long term lease to a2 major firm with a prime
eredit rating. If the lessee decides it no longer wants the location, they
would like to have the lessee continue to pay the full rent but offset ‘-
lessee's potential losses by finding a new lessee, The invesiors do not
have the facilities for managing the property or for finding a tenant, but
the lessee does. Mr. Roe points out that it doeén't meke a lot of
financial difference to the lessee if the lessor performs these obligations
and then seeks reimbursement from the lessee or 1f the lessee performs
these obligations originally.

Another example: A lessor of a shopping center has leased an
integrated series of stores and shops in the chopping center. Bullocks,
or Broadway, or some similar store wighes to pull out, but there is no
equivalent store willing to come in. Penney's--a prime credit risk, but
not the same quality store--is willing to come in, but the lessor does
not want Penney's because he wishes to preserve the guality of the
merchandising in the shopping center. At the present time, the coercive
effect of the full rental obligation can be used by the lessor to make
Bullock's live up to its original bargain. What can be done under our

statute?




There may be other problems, but I am sure Mr. Roc and Mr. Caldecotti
will point them out. In any event, it appeéred to us that the primary
problem with our statute is that it is toc rigid. It confines lessors
and lessees to the remedies provided in our statute and does not permit
them to vary those remedies to meet the exigencies of their own situations.

To meet these objections, we suggest that the statute be modified

along the lines propeosed in the accompanying revision. Generally, this

revision permits the parties to a lease to fashion their own remedies, é
subject to the limitation that forfeitures cannot be exacted and the

lessor cannot recover damapges without permitiing mitigation. Some

broadened language is proposed in the specific performance sectiom, too,

to meet some of the above problems. Specifically, the proposed changes

are these:

Section 1951.5

Present 1951.5 is deleted as unnecessary (in light of the revisions) i
and a new 1951.5 is proposed. The new 1951.5 includes the first sentence
of former 1951.7 and goes on to provide, in effect, that repudiation is an
excuse for counterperformance but does not terminate many of the breaching
party's obligations. The word "terminate" in regard to the lease has
been avoided because past habits of thinking have caused some people to
think that termination of the lease terminates all obligations--such as
obligations to pay demages or not to engage in competition, ete.

Section 1952

This is largely the same as the previous version of the section, but a
new subdivision has been added providing that a repudiation is nmullified
by a specific performance decree requiring performance of the repudiated

obligations.
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Sections 1953-1954

A new subdivision has been added to 1953 and 1954 to permit specific
enforcement of ecize of the collateral agreements in a lease (such as an
agreement not to compete) even though damages for repudiation are
recovered.

Section 1954.5

This is the key section. It permits the parties to formulate their
own remedies so long as they do noi try to exact forfeltures. The comment
explains the purpose of the section.

Sections 3320-;322

This 1s another importaent change. We here propose to make it clear
that the lessor has the right to recover the full amount of the unpaid
rent (discounted to present value)} unless the lessee can prove that he has
received rents under a new lease or that through the exercise of reasonable
diligence he could cbtain such rents. Thus, the burden or proof &s to
the mitigation of damages is clearly on the lessee. This is in accord
with the rule relating to employment contracts (see Exhibit I). The
employee has the right to recover the full amount of the contract except
to the extent thet the employer can prove that the employee has earned or
could earn with reasonable diligence offsetting income.

Section 3322 alsc has a new provision permitting the parties to
require the breaching lessee to find the new tenant to mitigate the damages.

Section 3328

At Mr. Roe's suggestion, we have speciflied a discount rate of four
percent for unpaid future rental obligations.

Section 3387.5

Section 3387.5 has been modified in an effort to make it & little
b




clearer that leases may be specif .cally enforced where the character of
the lessee's contemplated use and occupation is so unique that the lessor
cannot be compensated adequately by damages.

Statute as a whole

The revisions are extensive. The Commission should, therefore,
consider whether the bill should be pushed now even if the present objec-
tions are met or whether the bpili should be considered and circulated for
some additional) months and resubmitted at the next session.

Respectfully submitted,

Joseph B. Harvey !
Consultant
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[Civ. Xo.8416. Fonrth Dist, Div. One. Mar. 17,1967.)

VIRGIL J. ERLER, Plaintiff and Respoudent, v. FIVE
POINTS MOTORS, Defendants and Appelanta.

[1;. 1b] Master and Sm:m—-Oonwm of Employment—Reme-
dies for Wrongtal Discharge—Evidente.—In an action for
" breschk of an employment contraet, although the contract
wages are primaa facie plaintiff's damage, his aetual damage is
the amount of momey he was out of pocket because of the
wrongful disebarge, and neither surprise nor prejundice ean
result to plaintiff when asked whether he earned other income
after discharge; and in an action for damages in sneh an
action, the court erred in denying admission in evidencs, nuder
& general denial in defendant’s answer, of plaintiff's earnings
outside the eontract during the balance of the contrset period,
. [2] 1d—Contracts of Employment—Remediea for ‘Wrongful Dis-
charge—Amonnt of Bacovery.~~The basie rule of damages for
" unlawful discharge in relation to m speeific employment con-
traet is the ooniraet compensation for the nnexpired period of
the contract that sffords a prims facie measnre of damages;
‘the actnal measured damege, however, is the sontract amount
rduu&bympemﬁmmﬁuddnﬁngthuupindm _
or by compensation for employment that the employes, by the

esercise of reasonable d‘lhgenee, cotld have proenred dnrmg
that time,

APPEAL from a judgment of the Snperior Gonrt of SBan
Diego County. William A. Glen, _Jndse. Rerened_ﬁth dires-

Actmn for damages for breach of an employment contraet.
. Judgment for plaintiff m\'ersed and remanded for further
proceedings, . :

Condra & Baxley and Robert C. Baxley for Defendants md
Appellanis.

Hare!son, Enright, Levitt & Kmuson and Jaek B. Lmu
for Plaintiff and Respondent.

[1] See Callurd, Master snd Servant, § 72; Am.Jur, Master
and Servant {1st ed §§ 57, 80).

McE. Dig. RBeferences: {1] Master and Bervant, § 36; [2) Mas.
ter aud Servant, § 41
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LAZAR,J protem. Themh;ectaeuonmfm
“breach of an employment contract in which the plaintiff was
the employee and the defendants the employer. Plaintilf was
engaged to manage an automobile business with compensation
at the rate of $1,300 per mouth. The corporate employer-
defendent was found to be the alter ego of the individual
defendants. Plaintiff’s employment eommenced Qetober 1,
1963, to run for one year; the wrongful discharge occeurred
February 1, 1964. These facts were determined by -the trial
eourt upon conflieting and substantial evidence. '
Atthetnalﬂe,!en&nntsmghttopmbyqnmofthe,
plaintiff that he had earned $9,100 during the remaining eight
menths of the contract period in similer work with other suto-
maobile dealers, This effort upen objection was dissllowed on
the ground mitigation of damages is an affrmative defeuse
which must be pleaded as such and that the evidence was not
admissible mndexr defendants’ general dsnisl of damage. De-
fendnnhthenasbedlememamendthmmwertomm :
affirmative Gefense and the motion was denied.
" Certain procedural and ehronological matter tbus'beeomas
 of interest: The action was commenced Febroary 26, 1964;
‘plainti®’s second amended compiaint was filed Beptember 2,
1964; defendants® answer filed Beptember 21, 1964, alleged
thmeaﬁrmhve&efenss,n.,mfusdtomnmemploy ,
ment; muiual rescission; plaintiff’s breash of contract by
qmtting The parties eliminated pretrigl under the aegis of
Rale 222, Celifornia Rules of Court; no commitment as to
issties was made in the Joint StatementReqnutmngero!
Pretrial Conference; trial eoromenced August 80, 1965 ; on the
fourtk dayoftnaldefendantamen&aﬂthmammreh—
tion to plaintiff’s asserted breach of the employment agree-
ment gnd resignation; on the fifth and last duy of trial, when
the gnestion of mitigation of damages arose, the motion to
amend the answer was made -and denied. Judgment was ren-
dered for pleintiff with damages computed from the smount of
. the unpaid monthiy salary less the 50 percent of operational-
']omesehargecblﬁtothepl&intﬂbythaurm:nithemplny-
ment eontract. .
Theqnunommbeanmdarethese
- [1a] First: D:dthetria!courten-mdenymgadmionm
evidence of earnings outside the eontract but during the hal.

*Retired judge of Lhe su rbreoutmub;uwwmutbyﬁn
Chadrmas of the Judiels] Coanell



646  Ezuss v. Frve Pors Motoss  [240A.CA.

ance of the contract period under the general denial of the
answer? o :

‘Sccond: Did the trial court abuse its discretion in denying
defendants’ motion to amend their answer to raise the affirma-
tive defense of mitigation of damages? -

[2] A pumber of California cases have had occasion to
discuss the basic rule of damages for unlawful discharge in
relation to a specific employment contract. The most thorough’
consideration would seem to be that found in Seymour v. Oel-
richs, 156 Cal. 782, 801-803 [106 P. 88, 134 Am.St.Rep. 154].
Stated simply, the coniract compensation for the unexpired
period of the contract affords a primas facie raeasure of dam-
ages; the actual measured damege, however, is the contract
amount reduced by eompensation received during the umex-
pired term; if, however, such other compensation bas not been
received, the contract amount may still be redueed or elimi-
nated by n showing that the employee, by the exercise of
reasonable diligence and effort, eould have procured compsa-
rable employment and thus mitigaied the demages. See also
Utler v. Chapman, 38 Cal. 659 and 48 Cal. 279; Honcock v.
Boord of Education, 140 Cal. 554, 562 [74 P. 44] de la Fa-
. latse v. Gaumoni-Britisk Picture Corp., 35 Cal.App.2d 461, 469
[103 P24 477].

[1b] 'The first reference to the necessity for pleading miti-
gation of dameges as an affirmutive defense appears in Bosen-
berger v. Pacific Coast By. Co., 111 Cal. 813 [43 P. 963]. That
case involved employment for one year at $1,800, payable $150
per month. Wrongfal discharge ccenrred and planmﬁ songht
to recover three months’ sa]ary Ne mention of mitigation ap-
pears to have been made in the auswer. With only implied
reference to the plesdings the eourt said at page 318: ““The
court properly refused the instruction asked by the defendant.
‘While it is the duty of an employee who has been wrongfully
- discharged to seek other employment, and thus dimmish the
damages sustained hy him, he is not required, as a condition of
recovery, to show that he has made such endesvor and failed:
The burden is on the defendant to show that he could by -
diligence have obtained employment elsewhere. Whatever com.
pensation may have been received in such employment is also
to be shown by the defendant in mitigation of damages; other-
wise the damages will be measured by the salary or wages
agreed to be paid, (Sutherland on Damages, See, 693; Costli-
pea v. Mohawk ete. R.E. Co. 2 Denio 605 [43 Am.Dec. 758];
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Howard v, Daly, 61 N.Y. 362 {19 Am.Rep 285): L’if-cr V.
Chapman,43 Cal. 279.)7* .

Vilegraph, Inc. v. Liberty Thegires Co., 197 Cal. 694 [242
P, 703}, involved the breach of 2 contract by the defendant to
rent six motion picture films which were to be prodused and
delivered in ture. Defendant aceepted the first two, received
and returned the second two without exhibiting them and
communicated & refosal of the fifth and sixth films before
delivery. No affirmative defense pleading plaintiff's responsi-
bility to minimize or mitigate damage was raised in the an-
swer. Nevertheless, the eourt considered the contended appli-
eahahty of the role o the plaintiff in this langvage: ** Assum. -
ing, however, the applicability to the present case of the rals
‘'which reqnires an injored party to minimize the damages, the
appellant is not benefited thereby herein, 2t lesst in respeet of
the amonnt awarded on account of the third and fourth photo-
plays. The cases which recognize and give applieation to this
rule uniformly hold that the burden of proof is upon the de-
fendant to prave the facts in mitigation of damages. [Cita-
tions.] When respondent proved the contract, the performanoes.

_ thereof by the delivery of the third and fourth films, and - .

appellsnt’s refosal to pay therefor, it established at Jeast a
prima facte case entitling it to recover as demages the amomt
which sappellant had agreed to pay for those films [Citation.]
1t was then for the appellant to prove facts in mitigation of
those damages, and this it did not do. It is generally held to be
the duty of the defendant to plead the faets in mitipation of
- damages if he would rely thereon, and thia the appellant did
not do.”’ [pp. 699-T00.] Neither Seymour nor Aldersonm v,
Houston, 154 Cal. 1 [86 P. 884], the only California eases
eited in Vitagraph touch upon the pleading problem with
which we sre here concerned, each being restricted to the
wrong-doers burden of proving the fazts in mitigation. No
authority is cited to the statement, of the defendant’s duty ““to
plead the facts in mitigation of damages. . . .** .

_ 'The only question presented in Palmer v. Harlow, 52 Cal.
App. Y68 {199 P. 844}, was the adequacy of the complamt asg
against general and special deraurrers. For grounds of special
demurrer it was said at page 761: °* 'That said complaint ig
uncertain. in that it does not appear therein, nor can it be -
ascertained therefrom, whether or not plaintiff was engaged in
anr employment during the period from the twenty-fifth day
of July, 1918, to and including the twenty-fifth day of Oecto-
ber, 1919 ; nor does it appear therein, vor can it be ascertained

-
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therefrom, whether or not plaintiff made an effort to obtain
employment ; that paragraph four of said complaint is nmeer-
tzin in that it does not appear therein, nor can it be ascer-
tzined therefrom, where or in what place plaintiff was foreed
to rent other and different premises in which to live, as alleged
in said paragraph; . . .’ " Holding the complaint snffsiend,
the court said at page 764: ““Xf, therefore, plaintiff, in other .
employments, dormg the term of the contrzet, and after he
was prevenied by defendant from performing the servicea
under the contract in question,~performed services for rome
other person or persons then the defendant for which he re.
ceived compensation, or if he refused or negligently failed to
seek other employment after his discharge, those facts or
either of them constitnted a matter of defense, which sould be
set up by the defendant as in abatement of demages or of any
snm which it might be shown that the plaintiff would other-
wise be entitled t0.”’ quoting thereafter from Rosenberger v,

_Peceifie Coast Ry. G’o., supre, 111 Cel. 313, 318,

Agein, we find in Romsay v. Bodgers, 60 Cal.App. 781, 785
[214 P. 261}, the following language: ‘‘1f it was the conten-
tion of the defendants that the plaintiff was Dot entitled to
recover as actuzl damages the full swount to which he wonld
have been entitled npon the fulfillment by him of the terms of
said contract, which was interrupted by his diseharge withont
cense, as, for example, that he had obtained or by the exereise
of ressomable effort eonld have obizined employment else-

. where, these were defensive matiers which conld have been set
torthlzf they existed, 'in the defendant’s answer. ? [Cita-
tions.

Steelduet Us. v. Henger-Seltzer Co., 26 Cal.2d 634 {160 P23
804], cited by respondent does not help us since the trial court
improperiy rejected evidence of mitigation in the light of
defendanis’ allegation that ** ‘plaintiff has been adequately
represented in the whole of said territory since the 19th day of
April, 1939, and that the szles of said agent so appomted have
supplied the demand for platntiff’s prodnct in said terri-
m y

Danelian v. Mcloney, 124 Cai App2d 435 [268 P.24 ’3'75],
also cited by respondent likewise does not assist us as it ap-
. pears from the opinion that conflicting evidence was received

“on the guestion of plaintiff’s failure to minimize damages with
a resultant binding finding potwithstanding a failure to
plead mitigation as an affirmative defense.

It would seam that appel]ants’ obeervation is aecurate n
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statmg that the California rulings on the necessity for rmsmg
an issue of mitigation of damages by plesding the appropriate
affirmative defense appear only 2s diects. We do not agree that
Guay V. American President Lines, 81 Cal.App.2d 495 {184
P.2d 5391, is decisive of the question we are considering. Th
nncertzinty of the court on this point, which mfactha&mt
been raised by the objection made in the trial court, is shown
. by the étatements that: * While it is true that defendant did
not plead these payments as an offset, and that #t would have
been better practice to have done so [Citations ], that was not
indispensable nnder the cirenmstances, It is at least reasonably
arguable that such evidence can be admitted under s general
demitl. {See cases collected 26 C.J.B. p. 780, §l42.)” [P.
519
'Weared:rectaitonocasemthm;uns&mhonwhehdm—
cusses in any depth the reason for. requiring that mitigation -
with respect to employment eontracts be zfirmatively raised in

a defensive pleading. In the early cases reference is made to -

Costigan v. Mohawk & Hudson EE. Co., 2 Denio 608 [43

Am.Dee. 7581, which in turn is considered in King v. Steirem, -

44 Pa. 99 {84.&m.1)ee 419]. The holdings in thoss cases ave
gnmmed wp in King, supre, in ihis Janguage at page 105: -
*“Without referring to them more particulsarly here, it will
suffice to say that they establish moontrcrvertzbly the rule in
England to be that, in such a case, the plaintiff is prima focie
~ entitled to the 3t1pu1atad compensation for the whole time. If
%0, the burden of proot in regard to his employment elsewhere,
or his ability to obtain employment, must necessarily rest on -
the defendant. All evidence in mitigation is for a defendant to
give. In its nature it is affirmative, and hence it is for him to .
prove who asserts it. But the possibility of obtaining other .
_ similar employment, or the faet that other employment was

obtained, bears npon the case only in mitigation of damages,
.and is therefore 2 part of the defendants’ case.'”

It ig not diffienlt to see how such statements could readﬁy be
translated into a requoirement that the iesues to which they
pertzin would have to be brought forward by the defendant’s

. affrmative pleading. But it must be kept in mind that reliance -

. upon the burden of proof test can easily reselt in a cirenlar
confusion with the concepts of affirmative defense and new
matter, See 2 Chadbourn, Grossman and Van Alstyne, Califor-
nia Pleading, section 1554, p. 590: “The rules for pleading
new matter have sometimes been stated in terms of burden of
proof. Thus, it has been said that the defendant must state as
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new matter defenses as to whizch he wounld have the burden of
proof at the trial. But ihis is actuslly of hitle Delp, becanse
the question whether the defendant has the hurden of proof at
the trial is itself often referable to the guestion whether the
defense is an affirmative one whieh must be stated as new
matter {in whish ease the defendant generally bas the burden
of proof) or whether it simply involves the negation of an
element of plaintiff’s cause of action {as to which the plaintiff
has the burden of proof). Hznegkin_ the fins] analysic the -
questics s so stated resolves itself Toto a determination whe-
ther the defense is or is not directed to the elements of plain-
tiff’s cause of action.” [Pp. 590-591]

And how do we distinguish the logie of such a case as Brid-
ges v. Paige, 13 Cal. £407 The setion was for attorneys’ fees
for professions] services. The alleged value of the servieces was
denied by the answer. Upon trial the court refused to allow
examination of a plaintiff to show negligence in the perform-
ance of the legal services in reduction of their value. The trial
‘eourt’s ruling was beld erroneous with this langmage: ‘One of
the reagors given for this roling is, that this metter is not set
up in the enswer, It seems to be supposed that this was new
matter, which shogld have been affirmatively pleaded. The role
invoked, however, does not apply to this case. Anything which
shows that the plaintiff has not the right of recovery at &ll, or
to the extent he clsims, pn the case as he makes it, may be
given in evidence upon an issne joined by an allegation in the
eomplaint, and its denial in the answer. Where, however, some-
thing is relied on by the defendant which is not-put in issne
by the plaintiff, then the defendant must set it up. That is pew
matter—that is, the defendant séeks to introduce into the cane, -
& defense which is not disclosed by the pleadings. This ease ig
a good illustration: the plaintiffs aver that the defendant is
indebted to them in the sum of, say fifteen hundred dollars,
for services rendered ; that he is indebted to this amount be-
canse this was the value of these services. The defendant
denies that he is indebted at a}l, and denies, furiber, that the
services were of the value charged. He proposes to show that
. they were not of this valme. He can do this by any legal
proof, and he is not bound- to set out his proofs in his plead-
ing.”” [Pp. 641-642] (Followed in Jetfy v. Croco, 123 Cal -
App.2d 876, 880 [267 P24 1035] ; see also Pefers v. Paponla-
£0s, 218 Cal. App.2d 791 [32 CalRptr. 689).) -

A very luminating discussion of this subject by the great

judge Benjamin Cardozo is to be found in MeClelland v. Cli-
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moz Hosicry Mills, 252 N.Y. 347 [169 N.E. 605]. The case
arose upon a proeecding to fix damages after failure to answer,
the defendant offering testimony upan damage only as allowed
by New York practice. It was held that the failure to answer
&id not, under New York practice, admit the damage alleged,
and therefore the defendant’s evidence wae admissible, The
concurring opinion of Justice Cardozo puts in guestion the
Propriety of considering the matter of wages earned or which
ought to have been earned as a matter of mitigation. **Proof of
a prima facie case will cherge the master with a duty of going
forward with the evidence. This does not mean that ke has the
burden of proof in the strict sense, & burden that wounld re-
quire him to plead the matter to be proved. [Citations.]*””

““The servant is free {o accept employment or rejeet it ae.
cording to his uneensored pleasure. What is meant by the sup- .
posed duty is merely this: That if he nnressoosbly rejeet, he
will not be heard to say that the loss of wages from then on
shall be deemed the jural conseguence of the earlier discharge,
He has broken the chain of eausation, and loss resuiting to him
thereafter iz suffered throngh his own act.”’ [HeClelland,

supre. 169 N.E, 605, 609.] And further at page 610, the court
~ gaid: ““In these and coantless other instances, the eourss of
jostiee will be greatly embarrassed if the dsmapge setually
saffered as a jural consequence of the wrong may not be -
proved 1o be Jess withont a plea in mitigation. Often the truth
does not come out without the probe of eross-examination in
the progress of the trial. The defendsnt cannet know it in
advance, or even have information about it, so as to supply &
basis Jor a pleading. This is conspecuously so in the very class
of actions now before us, where the servant often snes immed-
istely after his discharge, and the employer does not know
unti! the trial whether there has been diligenee or insetiom in
locking for employment elsewhere. We encourage reckless
pleading if we say that in snch eircumsiances there ean be no
reduction of the damages, no proof that they were not aema!, .
unless the defendani has the hardthood to assert & plea in
mitigation,”” '

With respeet to the instant pro}:lem it would seem that a
logical division may be made which will afford to the plaintiff
protection from sarprise and unfairness and in turn eliminate
pleading pitfalic to which a defendant may be subject as here
Nlostrated.

The plaintifT has the burden of proving his damage. The law

.
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3§ seitled that be has the duty of minimiring that damage.
While the contraet wages are prima facie his damege, his an-
tral damage is the amount of money he wag cut of pocket by
resson of the wrongfal discharge. It can be ne surprise nor
regnit in prejudice to a plaintiff te be asked whether after
discharge he earned other ineome. It honors form over sub.
stance and makes the trisl a game rather than g search for .
truth to say that a defendant may not ask such a guestion
unless in addition to denying that the plaintiff wag damaged
in the amount claimed he asserted that the plaintiff hed
earned an off-setting amotnt of X dollars, In the usual case
this latter pleading would be nnknown and specolztive, and in -
effect & reversion to the formalistic days of common-law plead-
ing. The ‘‘elemeniary prineciples’” of logic and fair play of
 which Mr, Justice Peters speaks in Guay v. American Pres-

dent Lines, supre, 81 Cal.App.2d 495, 519, would surely be
viclated if the plaintiff were not 1o be sub;ect 1o eross-examina-
honastnh:smneuwnesmrehtwntotheeasehehasﬂw
burden of proving.

On the other hand, when we come to the issue of true mitigs- -
tion of damsge, we fate a sitwation in which the plaintiff ix -
entitled to be alerted to contentions not implicit in his com-
plaint. We conceive a substantisl difference between what a
plaintift bas actually done and what ke could have dope with
the exercize of reasonable diligence and effort. It is trne that it
is the pleintif's responsibility to seek comparable employ-
ment, but if ke has had no aetual ecarnings then in the nature
of things the defendant will be faced with sbowing that em-
ployment eould end should have been had, This would consti-
tute new matter, the proper subject of defensive pleeding, for
to suy otherwise would be to hold the plaintiff to proving a
negative, which by well accepted general rules he is not re-
quired fo do. Such an issue presamably involves matter and
proof outside the comduet of the plaintiff; it would follow that
he is entitled to be alerted to meet the case that the defendant

may mzke out in that regard.

We ree the question as one of somputation (dmmtmon ot
prima facie damage by earnings) on the one kand, and evalua-
- tion {mitigation from proof of potentiel earnings) on the

-other. In the absence of a precedent of clear and abiding force,
and upon enalysis the furiher absence of any reason why
under & generel denial of damage the plaintiff’s own activity
should not be subject to serutiny to establish the actasl value
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of his alleged damage, we bold that the examination should
bave been allowed by the trial court within the limits defined
by this opinion, ' ' o

The ruling bereinzbove expressed eliminates the necessity of
considering whether the court ahused its diseretion in disallow. -
ing the proposed amendment of the defendants’ pleadings.

The judgment is reversed as to the dumages zllowed and
remsnded for further proceedings consistent with the fore-
going copinion oz ihat issve alone. Appellants to recover costs
on appeal. . . _ :

Coughlin, Acting P. J., end Whelan, J., conenrred.
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measuring the magnitude of capital import i Calirocrnia becomes

rather complex. For example, in the medgsurc¢ment of capital
import information, a distinction must e made between out-
gide funds deposited in Californis institutions and adminis-
tered and invested by California institutiods as distingulsh-
éd from funds directly invested by non-California institutions.
One measurement in the first category can bé approached by
the fact that in excess of 20% of all savings held by Savings
and Loan Associations in California are from depositors having
addresses outside of the state. I wention this circumstance
at the outset because, while it is not. the économic area with
which we are concerned in addressing ocurselvées to the proposed
legislation, I have found in discussicns that there is a ten-
dency to confuse this kind of information with the data to
vhich I will now refex.

] A useful starting point can be found in an article
entitled: "'California's Imports of|Mortgage Funds', by Dr.
j.eo Grebler, Director Real Estate Reseaxrch FProgram U.C.L.A.,
which appeared in the June, 1963 isste of thé Savings and Loan
Journal of the California Savings and Loan League. 1In the
vear 1960, ouv-~cf-state capital invested in California non-
farm mortgages represented 23.2 billion doligrs in funds. Of
this amount nearly $9,000,000,000.00, ox 38.5%, can be attribu-
ted to out-cf-state sources. Of this $9,000,00G,000.00,
$4,000,000,000.00 is attributed to the out-¢E-state life in-
surance companies and 1.6 billion is attributable to ocut-of-
state mutual savinge banks. We do not know of any study which
attempts to isolate from data of this type the non-farm and
non-resideniial dollar volume and this data as reported does
not indicaie the magnitude of mortgage investments by pension
funds from out~of-state, nor is there any data availsble at
a1l on the subject of a purchase and leasebaék cype of finan-~
éing from out-cf-stdace sources.

We do know that since 1960 there has been a substan-
tial upirend in the flow of absolute dollars into the state
from institutional source:, both in/mortgage lending and in
purchase leaseback findncing. We also know that out-of-stuce
insurance money invested in non-farm, non-régsidential loans
and purchase leagebacks represents several billlions per year.
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To this sust be added California in urance companies California

banks arnd pension funds. Clearly, importation of capital funds
' to California is an essential ingregient in its economy. It

is also ¢lear that the California e onomy must have assured

éut-of-state (as well as in-state) funds for non-residential

investments on a scale in the bilii ns per year to support

its economy.

While résidential properti g are the subject of loan
1nvestments on the basis of appraised values, this is generally
untrue on the subject of shopping ceriters, many types of com-
mercial buildings, such as office 1ldings and hotels, but i
dalso, to a substantial degree, on the subject of industrial ;
parks and other types of industrial facilities.

, In this area of lending, thé lenders look directly

(:; to the financial reésponsibility of the tenant. In this res- k
pect, I must lay empgasis upen the fact that it makes no dif-
ference whether the form of investment is a mortgage or a deed
of trust or a purchase leaseback (or in the case of personal
property, & security agreement). € initial test is directed
to the question of the reliability and continuity of the rental
payments. The only difference is that in a purchese leaseback
the rental payments go directly to the financial institution
and in the case of mortgage or trust deed loans, they are the
ihdirect source 6f repayment by virtue of an asaignment of
rents under the provisions of a déed of trust or a separate
assignment accompanying the lien ao umentsf variouq;y entitled
"Assignment of Lessors Interest in Leases™ P "Agsignment of
Leases for Security", "Assignment of Rentg," eta.

As Mr. Harvey so well expressed it at the time of our
donference, non-farm and non-residential lenders habitually
read a lease Just as though they were reading a promissory
note. The lenders' lawyer goes thrpu wgh the same mnental pro-
tess. For example, he asks himself| whether there are any
available offsets or deductions against the promised perio-~
dic payment, such as a lessor's obligation to pay taxes,
provide insurance, etc. In case there is not a reliable
predictability of these offsets or deductions, the lender
is not inclined favorably towards the loan. Similarly the
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deeds might not be adequate to acquire thé balance of the in-
dbbtednessi and the lawyer also examines the full range of
California's common law obligations |of landlords as against
the recitals in the lease (including problems of mitigation
of damages, present worth concepts, [remedies and the like} so
that he may ascertain how certain the income stream may be
and how it might become altered, in|the event of a breach or
default on the part of the landlotd or the tepant. You have
40 douht heard the expression "absolutely net", which is a
Tender's expresaion describing the most desirable kind of
iease under which all burdens are upon the tenant and the rent
will flow ocut of the lease without any offset of deduction or
without any genuine differences to 4 continuing duty to pay.
It is absolutely net leases upon wh ch much of these annual
billions are based.

iawyer inqures into the posaibilxty#ihat eminent domailn pro-

Variations of the traditio a1 reiationshtps between
iandlord and tenant, whether by statute or judicial decision,
“Jepresent a major difficulty to institutions of this kind,
or the simple reason that the ''status qus' hasg been modd -
fied, Lending patterns must be reexamined and modified.
Rates, loan-to-value ratios, and other investment considera-
tions must be reexamined. Interpretations of the new law are
falled for and until procedures are |again clarified there ig
& marked tendency for investment activities to decline sub-
stantially. |

I think that I can fairly tate that this interim
dip in lending activities is not, in my opinlon, a sufficient
basgis for opposing any improvemants to our legal system.

‘However, if, for example, egislation is not clear,
it does become a "basis of opposition for the simple reason
rhat lenders are not willing to invest money in the magnitude
gf bililons until the legislation is made clear. The law must
Be just as clear as the lease, the note and the deed of trust.

As Chairman of the Los Ang tes Bat Association on
Phal Property, our Executive Committee askeéd me to form a
Zpecial committee to study and repo t upon Senate oill I
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|
It is our concansus that the provisions of theé Bil*

ﬂp contain a number of expressions and concepts which are not
¢lear and which may take a great depl of time and perhaps
gubstantial litigation to clarify. | In the ordinary landlord-
fenant situation this might not be ver serious, but any frime
of reference whérein it will have a stantial and immediaie
éffect upon a major segment of cur nconnmy, it does become d
different matter,

As was indicated to wou at our maeting, we are of .
the' genersl view if the Bill were adopted in {fe present foin
it could représent a substantial inhibition to investments,
riot only by out-of-sgtats institutions, but by in-stateé in-
stitutions as well, in those kinda pf real property. transac;
tions wherein a lees: and the financial responsibility of tile

(:> tenant is a major inducement. For my own part, I would not bé"
’ fnclined to approve financing transacilons for my cllent in,
the face of the language of the Bill. But we are also of the
view that much of the problem is semﬁntics and, where it is
got, the philosophy of the Bill can "opened up" to permi?
the highly sophisticated tenant landlerd and lender to set
their own agreements to meet -heir respective needs, even .
though the Bill could cover tne ordinary landlord and tenan:.

For this reason I am personally grateful for the obe
gortunity of meeting with members of the Commission and
will' look forward to 5&81ﬂ5 you again on aaturdays May 13 h
at 9:00 A.M, here in Los Aageles, at the office oif Mr,

Redatinge.
VL“y nruly yoq;s,
W% ~ z/ﬂ/
Alichard P.

ﬁPﬁ:dg




§ 1951

SECTION 1. Section 1951 is added tb the Civil Code, to read:

i
1951. A lease of real property is #epudiated when, without

Justification:
(a) Either party communicates to t
he will not or cannot substantially perf

the lespse;

other party by word or act that

his remaining obligatiocns under

(b} Either party by voluntary act, or by voluntarily engeging in a

course of conduct, renders substantial performance of his remaining cbliga-

tions upder the lease impossible or apparently impossible; or

(c¢) The lessor actually evicts the lessee from the lemsed property.

Comnent; BSection 1951 1ls definitionel.
repudiation as defined in Section 1951 is desc
in this chapter.

Subdivisions (a) and (b) follow the defin

ation that appears in Section 318 of the Resta

The substantive effect of a

ribed in the sectione that follow

ition of an anticipatory repudi-

tement of Contracts.

Under the preliminary langusge of Section
only when the eviction is " without justificat

1951, subdivision {(c¢) applies

ion.” Such an evietion is one

that the lessor did not have a right to make under the terms of the lease or

under the subsisptive law governing the rights of lessors and lessees generally.

If the lessor did not have the right to evict,

the evicticn would not terminete

the lease if the lessee sought and cbtained schific enforcement of the lease,

See Section 1952. Subdivision (c) refers only

structive evietion." Under Section 1551.5, s

tc actusl eviction, not "con-

lLesaee must treat an actual

eviction as a termination of his possessory rights under the lease unless he

can cbtain a decree for specific or preventive

relief. For wrongful conduct not

amounting to an actusl eviction (sometimes rerered to as "constructive eviction"),

‘l-
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the lessee may elect to treat the lease ss continuing and recover dameges for
| - .

the detriment caused by the wrongful conducti See Section 195k,

LI
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§ 1951.5

SEC. 2. Section 1351.5 is added to the Civil Code, to read:

1951.5. A repudiation of a lease d

the lesse in a material respect., Upon

f real property is s breach of

repudiation, the obligation of

the lessor to permit the lessee to poaéess and use the property and the

obligation of the lessee to pay rent agd other chérges equivalent to

rent for such possession and use are tg
to the right of the aggrieved party to
to enforce-any cther provisions of the

Comment. Section 1951.5 changes the pri

rminated, but without prejudice
seek remedies for such breach or
lmea

or Califernis law, Under the prior

law, repudiation of a lease by a lcssee and his abandonment of the property

did not terminate the lease. The lessor remdined obligeted to preserve the

property for the lessee and pérform all his other obligations under the

lease, and the lessee remained obligated to pa& the rent. Gonseqﬁently, the

lesscr could regard the lease as continuing'in existence and could recover the

rents as they came due; vut 1f he violated amj cf the pfovisians of the lease,

he in effect excused the lessee from fuifher

rental payments and from any

liability for prospecﬁive damages caused by the lessee's repudiation. BSee

Kulawitz v. Pacific Woodenware & Paper Co., 25 Cal.2d 664, 155 P.2d 2k (19b4);

Welcome v. Hess, 90 Cal. 507, 27 Pac. 369 (1891). Scction 1951.5 makes it

clear that, in the usual cese, & lessor mﬁy

o longer regard the repudiated

lease as continuing and enforce the payment of rental as it falls due uniess

the repudiaticn is nullified se provided in Section 1352. Moreover, he is no

" longer required to act as 1f the lessee's ri#hts to possession were valid and

enforceable., Instead, SBection 1953 permits #he lessor to recover all of the

damages caused by the leesee's repudiation.

-3-




§ 1951.5
Section 1951.5 is consistent with the prior California law relating to a

lessee’s remedies, Under Section 1951.5, 88 under prior law, a lessee may
regard his obligaticns under the lcase as terminated by the Jessor’s repudiation
and either sue for his demages under Section| 1953 or rescind the lease as to
executory provisions. Under some circumstanpes, the lessee may also seek

specific performance of the lease. See Sections 1953 and 3387.5.

T




§ 1952
SEC. 3. Section 1952 is added to tpe Civil Code, to read:
1952. The effect of a repudiation %f a lease of real property is
nuliified if:

(a) Before the other party has brou#ht an action for damages caused
by the repudiation or otherwise changed +is positlon in reliance on the
repudiation, the repudiator becomes rea y willing, and able to perform
his remaining cbligations under the leas? and the other party is so Informed;
or ' ‘

{b) The aggrieved party obtains a judgment granting specific or preventive
relief requiring the repudiator to perform all of his remaining obligstions
under the lease. ‘ ' % |
Comment. Subdivision (a) of Section 1952 codifies the rule epplicable to

contracts génerally that a party jho repudiates a contract may retract hig
repudiation, and thus nullify its effec£;‘if he docs so before the oﬁher party
has meterially changed hié position in reliande on the repudiation, RESENIEME#T,
CONTRACTS §§ 280, 319 (1932); L CGRBIN, CONTRACTS § 980 (1951). |
Subdivision (b) of Section 1952 codifies [the rule applicable to contracts
generally that the effect of a repuﬁiation a8 lending the performance obligations
of the partles and substituting remedial rights for the aggrieved party is
nullified if the aggrieved party obtains a juﬂgment requiring specific performance

of the contract.

S



§ 1953

SEC, 4., Section 1953 is added to the Civil Code, to read:

1953. When a party repudiates a lease of real property, the other

party may do any one of the fellowing:

(a) Rescind the lease as to its executory provisions in accordance

with Chapter 2 (cammencing with Bection

Division 3.

1688) of Title 5 of Part 2 of

(b) Recover dsmages in accordance with Article 1.5 (commencing with

Section 3320) of Chapter 2 of Title 2 of Part 1 of Division k4.

(c) Obtain specific or preventive relief in accordance with Tifle 3

(cormencing with Section 3366) of Part

of Division b to enforce any or

8ll of the provisions of the lease 1f such relief is appropriate.

(d) Obtain any combination of the forms of relief specified in sub-

divisions (a), (b), and (c) that are not inconsistent with each other.

Comment. Except where a mining lease is involved {see Gold Mining &

Water Co. v, Swinerton, 23 Cal,2d 19, 142 P.23 22 (1943)), the California

courts have not applied the contractual doctrine of apticipetory repudiation

to & lessee'd abarpdonment of the leasehold

repudiation of the lease. See

Oliver v. Loydon, 163 cal. 124, 124 Pac. 731 (1912); Welcome v. Hess, 90 Cal.

507, 27 Pac. 369 (1891), Section 1953 1is de

igned to overcome the holdings in

these cases and to make the contractual doctrines of anticipatory breach and

repudiation applicable to leases generally.

959-989 (1951).

Cf. 4 CORBIN, CONTRACTS §§ 95k,

Under the prior Californie lew, when & lessee abandoned the leased property

and rcpudiated the lease, the lessor had three alternative remedies: (1) to

congider the lease ms st1ll in existence and

sue for the unpaid rent as it

became due for the unexpired portion of the term; {2) to consider the lease

b=




§ 1953
as terminated and retaske possession for his QHn account; or (3) to retake

posscssion for the lessee's account and relet the premises, holding the lessee
at the end of the lease term for the difference between the lease rentals and

the amount that the lessor could in good fajth procure by reletting. Kulawitz

ve Pacific Woodenware & Paper Co., 25 Cal.2d 66k, 671, 155 P.2d 2h, 28 (19lh);

Treff v. Gulko, 21b Cal. 591, 7 P.2a 697 (1932).

Under Section 1953, a lessor may still terminate the lease and retake
possession for his own account by rescinding the lease under subdivision (a),
But a lessor cannot permit the property to remain vacant and recover the rent

as it becomes due, for Seetion 1951.5 provides that thc lessee's repudiation

terminates the obligation of the.lessee to pﬁy rent under the lease and, henee,
there is no more rent due. Under Scction 19533, if & lessor wishes tc nullify
the effect of the lessee's repudiation and retain his right to the aceruing
rental installments, fhe lessor is required to seck specific enforcement of
the lease under subdivision (c). rUnder subd*vision (b), the lessor may recover
damages for the loss of the bargain represented by the original lease--izgg, '
the difference between the rent reserved in- he lease and the fair ren%ai value
of the property together with all other detr| nt proximately caused by the
repudiation. ‘See Section 3320. Under the pIZZr lav, foo, the lessor could
recover such damages; but under subdivision (b), the lessor's cause of action
accrues upon the repudiation while under the |prior law the lessor'’s cause of
action did not accrue until the end of the o#iginal leasc term. See Treff v.
Gulko, 214 Cal. 591, 7 P.E;d 697 (1932). |

The remedies specified in Secﬁion 1953 +ay also be used bty a lessee when

the lessor breaches the lease, but in this r%spect Scetion 1953 merely continues

‘ -
the preexisting law without significant chan%e. Bee 30 CAL, JUR.2d Landlord

and Tenant § 314 (1956). ‘

T




§ 1953

Subdivision (d) is designed to make it clear that the obtaining of one

form of relief specified in subdivisions {a), (b), or {(c) does not necessarily

|
preclude obtaining another form of relief in|appropriatc cases. For example,

a lessor of property in an integreted shoppi#g area may include a covenant

in o particular lease that the lessce shall

%perate o particular business in

the leased property and shall not open anoth%r business engoged in the same

activity within a epecified area. If the le?see repudiates the leassge and the

lessor; to minimize his damsges; rclets the property to another for the same

or a similar purpose, the seeking of dameges|from the first lessee for the

repudiation and abandonment should not preclude the lessor from also obtaining

specific enforcement of that lesscc's covenant not to compete, The right to

specifiec enforcement of the lesseec's covenan% not to compete would be in

addition to the lessor's right to damages fa* lose of rent, for the failure
|

to continue in business, and for other damag%s resulting from the repudiatiog of
|

the lease. !

-8-




¥ 1953.5

SEC. 5. Section 1953.5 is added to the Civil Code, to read:

1953.5, The time for the comnenceifuent of an action based on the
repudiation of a lease of real properij tegins to run:

{a) If the repudiation occurs befc+re any fallure of the repudiator
to perform his obligations under the lease, at the time of the repudiator's
first failure to perform the obligations of the lcases

(b) If the repudiation occurs at the same time as, or after, a
feilure of the repudiator to perform hils obligetiocns under the lease, at
the time of the repudi#i:ion.
Comnent._' Section 1953.5 clarifies the time the statute of limitations

begins to run on a cause of action for repudietion of a lease, The rule

stated is based on Sectiom 322 of the Restatement of Contracts apd 1s consistent

with the Celifornia law applicable to repudiastion of contracts generally. BSee

Brewer, v. Simpson, 53 Ca.l.'ad 567, 593, 2 Cal. Rptr, 609, 622-623, 349 P.2d
289, 302-303 (1960). Cf. Sunset-Sternau Fdod Co, v. Bonzi, 60 Cal.2d 83k,

36 Cal. Rptr. 741, 389 P.23 133 {1964). Under the precxisting Californisa lsw,
the statute of limitations did not begin to [run upon a cause of action for

repudiation of a lease until the end of the |[lemse term. Sec De Hart v. Allen,

26 Cal.2d 829, 161 P.2d 453 (1945),
Section 1953.5 merely sets forth the time the statute of limitations
begins to run, B does not purport to prescribe the earliest date for the
commencement of an action based on repudiation. Nothing here forbids the
commencement of such an action prior to the date the statute of limitatlons

commences to rumn,.




C § 1954

SEC. 6, Section 1954 is added to the Civil Codc, to reed:

1954, When a perty breaches a lease of rcal property in a material
respect without repudiating the lease, qhe other party may do any one of
the following: |

{a) Rescind the lease as to its exe%utory provisions in accordance
with Chapter 2 (commencing with Section L688) of Title 5 of Part 2 of
Division 3. |

(b) Terminate the lessee's right to| the possession and use of the
property and the lessor's right to receiye rent and other charges equivalent

to rent, and recover damages in accordance with Article 1.5 (commencing

with Section 3320) of Chapter 2 of Title| 2 of Part 1 of Division k.
(c) Without terminating the 1essee’% right of possession and the
(:: lessor's right to rent; recover damages for the detriment caused by the
breach in accordance with Article 1 {c ncing with Section 3300} of
Chapter 2 of Title 2 of Part 1 of Division L.
{d) Obtain specific or preventive relief in accordsnce with Title 3
(commencing with Section 3366) of Part 1 of Division & to enforce the

|
provisicns of the lease if such relief is appropriate.

{e) Obtain any cambination of the Porms of relief specified in sub-
divisions {a), (b), (c), and (4) that ar% not inconsistent with each other.
Comment, If & party to a lease repudiat%s the lease, whether or not he

commits any other breasch of the lease; the re%edies of the aggrieved party are
governed by Section 1953. Section 195b presc#ibes the remedies available to
the aggrieved perty when a leese is breached #n a matoriasl respect but there

|

(:: ie no repudiation of the lease. The remedies'prescribcd arc those that are

=10~ |




§ 195k

usually available to an aggrieved party to aﬁy contract when that contract is

breached in a materisl respect without an ac&ompanying repudistion. See

Coughlin v. Blair, %1 Cal.2d 587, 262 P.2d 305 (1953); 4 CORBIN, CONTRACTS

§ 946 (1951),°

Under Section 1954, the aggrieved party

may simply rescind or cancel the

lease without seeking affirmative rclief. Hl mey regard the lease as ended for

purposcs of performance and seck recovery of

termination, iﬁcluﬂing damages for both past

all damages resulting from such

and prospective detriment. He

noy regard the lease as continuing in force Jnd seck damages for the detriment

caused by the breach, rescrting to a subseqﬁﬁ

nt action in case a further breach

occurs, In appropriate cases the aggrieved party may secek specific performance

of the other party's obligations under the ia

relief to prevent the other party from interf

ase, or he may seek injunctive

ering with his rights under the

lease. And, Tinally, he may seck some combihation of the specified forms of

rellef so long as the forms of relief obtaine
He could not, for example, cbtain & Jjudgment

some covenant and obtain at the sawe time a J

3 arc consistent with each other.
requiring specific performence of

udgment for the damages that will

result from the nonperformance of the same covenant,

Scction 1954 makes 1ittle, if any, change in the law insofar as it pre-

scribes a lessee's remedies upon breach by thi

2 lessor. See 30 CAL, JUR.2d

Landiord and Tenant §§ 313-320 {1956). Subdirisioms (a), {(c}, and (d) meke

little change in the remedies available to a

by the lessee.

See 30 CAL. JUR.2d Landlord and Tenant § 34b (1956).

tessor upon breach of the lease

(b}, however, probably changes the law relating to the remedies of an aggrieved

lesgor. Although the prior law is not altoge%her clear, it seems likely that,

if & lessor terminated a lease because of & lessee's breach and evicted the
|

-11-
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§ 1954
lessce, his cause of action for the damages resulting from the loss of the |
rentals due under the lease did not accrue until the cnd of the original lease

term. See De Hart v, Allen, 26 Cal.2d 829, 161 P.2d U453 (1945); Treff v. Gulko,

21k Cal. 591, 7 P.2d 697 (1932). Under subdivision (b), an aggrieved lesscr
may terminote the lease and immediately sue for the demeges resulting from the

loss of the rentals that would have accrued under the leasec.

w]lPw




§ 1954.5
SEC. 7. Section 1954.5 is added to the Civil Code, to read:
1954.5. {a) The legal consequences of the acticn;.ts of the parties to

a lease of real property as provided in Sections 1951, 1951.5, and 1952

arc not subject to modifiecation by the ﬁrior agreenent of the parties.

(b} The parties to a lease of real property may, in the lease or

by other contract made at any time, modify or change the legal remedies

available to the aggrieved party for a breach of the lease; except that

the provisions of Sections 3322 and 3325 may not be waived or modified by

the parties except to the extent provide? in those sections,

Comment. Sections 1951, 1951.5, and 1952 are designed to make the ordinary
rulesrof contract law applicablie to leases of real property and thus relieve
both lessors and lessees of the forfeitures tb which they had been subjécted by
the application of feudal property concepts, Subdivision {a) of Section 1954.5
will secure to the parties the bencfita of thé preceding sections by prohibiting
the restoration of the previcus system of léa#e law by standard provisicﬁs in
leages. |

Subdivision (b) is included in Section 1954.5 to provide the parties to
leasecs with considerable flexibility and freedom in specifying the remedies
they may pursue in particular cases. The only limitations are that the lease
contract cannot be so drawn that the aggrieve& party is entitled to exact
forfeitures--payments unrelated to the damage$ suffered--from the breaching
party. Within this limitation, the parties ﬁay provide a variety of remedies
tailored to their particular needs,

For cxample, the parties ney agrce that the lessor, after termination of the
lessce's possessory rights because of the 1es§ee's breach, nay make a reascnsble
effort to relet the property and moy recover from the lessee either perlodically

-13-




§ 1954.5
or at the end of the original term any deficiencies in the rentals actually
realized upon the reletting. Such a provision would not result in any for-
feiture; it would nmerely delsy the payment of damages so that the damages could
be determined by actusl experience. Again, under scme circumstences, the parties
oight agree that the breaching lessec should remain prinorily liable for the
paynent of rent and charges equivalent to rént as provided in the lease, but
that the lessee would have the right to mini%ize his loss by obtaining a new
tenant acceptable to the lessor. Such an agreement would not be unreascnable
wherc the 1ess§r‘s interest is solely that ¢f providing financing at a reascnablc
rcturn and the lessor does not have the faciiities nor ability to manage the
property and to supervise the location of a éuitable tenant.

Other variations fram the usual coﬁtracﬁ remedics nay be conceived which
would not unreascnably penalize the parties ﬁo the lcasc. DBecause the purposes
for which leases are executed vary to such a wide cxtent, subdifision {b)
authorizes the parties to prescribe by contrdet whatever remedies seem nost
appropriate for their particular lease whileiprotecting both parties against
forfeitures., Thus, the remedies specified in Sections 1953 and 1954 will be
the usual reﬁedies for the breach of a lease:only where there are no wvalid

contrary provisions in the lease.

b




§ 1954.7

SEC. B. - Section 1954.7 is added to the Civil Code, to read:

1954.7. (a) An agreement for the exploration for or the removal of
natural resources is not a lecase of real property within the meaning of
this chapter.

(b) Where an agreemont for a leasa‘of real property from or to any
public entity or any nonprofit corporation assisting any public entity
would be invalld if any provision of thib chapter were applieable, such
provision shall nat be applicable to such lease. As used in this chapter,
"public entity" includes the state, any Eounty, city and county, city,
district, public authority, public agency, or other political subdivision
or public corporation,

Corrent. An agreement for the explorati¢n for or the removal of natural
resources, such as the so-called oil and gas 1ease, has been characterized by
the Califcrnia Supreme Court as a profit a préndre in BrO8S. See Dabney v.
Edwards, 5 Cal.2d 1, 53 P.2d 962 {1935}, The#e agrecnents are distinguishable
fron leases generally. The ordinary lease coﬂtemplates the use and preservation
of the property with cormpensation for such use, vhile a natural resources agree-
ment conterplates the destruction of the valu#ble rcsources of the property with
compensation for such destruction. Sce 3 LINﬁLEI, MINES § 861 (34 ed. 1914).

The sections in this chapter deallng witﬁ lcascs of real property are
intended to deal with the ordinary lease of rdgl property, not with agreements
for the exploration for or the renmoval of natu&al rcsources, Accordingly, sub-
division (a) of Section 1954.7 linmits these sektions to-their intended purpose.
Of course, some of the principles expressed in this chapter mey be applicable to

natural resources agreenents. Subdivision (a) does not prohibit application to
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§ 195k.7
such agreements of any of the principles expressed in this chapter; it nerely
provides that the statutes found liere do not require such application.

Subdivision (b) is included in Seection 1954, 7 nercly to prevent the
application of any provision of this chapter to a lease of real broperty from

or to a governmental entity if such application would make the lease invalid,
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§ 1954.8
SEC. B.5. Section 1954.8 is added to the Civil Code, to read:

195%.8. This chapter docs not apply to any lease that was executed
before January 1, 1968, or to ony lease executed on or after January 1,

1968, if the terms thereof werc fixed by a leasc or other contract executed

prior to January 1, 1968.
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§ 3308

SEC. 9. Section 3308 of the Civil Code is amended to read:

3308, (a) If a lease of personsl property is terminated by the
lessor by reason of any breach thereof.hy'the Jessce, the lessor shall
thereupon be entitled to recover from the lessce the sunm of the following:

{1) The present worth of the exce%s, if any, of the amount of rent
and charges equivalent to rent reserved in the lease for the balance of
the stated term or any shorter period of tine specified in the lease over
the reasonable rental value of the propérty for the sanme periéd.

(2) Any other demages necessary to%compensate the lessor fér all the
detrinent proxinmately coused by the les%ee’s breach or which in the
ordinary course of things would be like;y to result therefron. The lease
oay limit the dapages or kinds of damagés that nay be recovered under
this paragraph. |

(b) Nothing in this section precludes the lessor from resorting to
any other rights or remedies now or heréafter given to hin by law or by
the terms of the lease,

Corment. The reference to leases of real property has been deleted fronm

Section 3308 because, insofar as the section &elﬂtes to real property, it has

been superseded by Sections 1951-1954.5 and 3320-3326.

Scction 3308 has also been revised to eliminate the inplication that,

unless the lease so provides, a lessor of perponal property is not entitled to

recover dannges for prospective detriment upon termination of the lease by

reason of the breach thersof by the lessee. _No California case has so held,

and the cases Involving leases of rcal property that have held that a lessor

cannot irmediately recover all of his future damages have been based on feudal

real property concepts that are irrclevant whén perscnal property is involved.
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C § 3308

Sec Harvey, A Study to Determine Whether the Rights and Dufies Attendant Upon

the Termination of a Lease Should Be Revised, S4 CAL. L. REV. 1141 (1966),

reprinted with pernission in 8 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES

at 731 (1967).
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§ 3320

SEC. 10. Article 1.5 (ccpmencing with Section 3320) 1s added
to Chapter 2 of Title 2 of Fart 1 of Division 4 of the Civil Code,

to read:
Artiecle 1.5. Damages for Breach of lease of Real Property

3320. Subject to Section 3322, if a lease of real property
is terminated because of vhe lessee’s brreach thereof, the measure
of the lessor's demages for such breach?is the sum of the following:

(2a) The present worth of the rent?and charges eguivalent to
rent reserved in the lease for the portion of the term following
such termination or any shorter period of time specified in the
lease.

(b) Subject to Section 3324, any other damages necessary
to compensate the lessor for all the defriment proximetely caused
by the lessee's breach or which in the érﬂiniry course of things

would be likely to result therefrom.

Comment. This article sets forth in soﬁe detail the damages that
m2y be recovered upon a total breach of a 1e#se of real property. 3Some of
the rules stated are.glso applicable in easeséinvolving a pertial breach.
The article also sets forth the lessee's rigﬁt to relief from any forfeiture
of advance paymentis made to the lessor. Theiremainder of the article is
designed to clarify the relationship betweenéthe right to damages arising
under this article and the right to cobtain oﬁher forms of relief under
other provisions of California law.

Sections 3320 and 3322 prescribe the measure of the damages a lessor
is entitled to recover when a lease is tezudqated because of the lesgee’s

breach, |




v L0

Under subdivision (a) of Section 3320, the basic measure of the lessor's
damages is the present worth of the unpaid frent and charges equivalent to
rent" under the lease. In this context, thd phrase "rent and charges
equivalent to rent" refers to all obligatioﬁs the lessee undertakes in
exchange for the use of the leased propertyj For example, 1f the defauliing
lessee had promised to pay the taxes on theileased property and the lessor
could not relet fhe property under a lease éither containing such a provision
or providing sufficlent additional rental td cover the accruing taxes, the
loss of the defaulting 1essée's assumﬁtion 4f the tax obligation would be
included in the damages the lessor is entitﬁed to recover under Section 3320.
Under Section 3322, the defaulting lessee ié entitled to a credit against
the unpaid rent not only of all sums the le%sor has received or will receive
upon a reletting of the property, but also éf all sums that he can show
the lessor could obtain upon reletting throﬁgh the exercise of reasonable
diligence. '

The measufe of deamages described in suﬁdivision (a) aﬁd Section 3322
is essentially the same as that fdrmerlj de%cribed in Civil Code Section
3308; The measure of dameges described in ﬁeotion 3308 was applicable,
however, only when the lease so provided and the lessor chose to invoke
that remedy. The measure of demages describkd in Section 3320 is applicable
in all cases in which a lessor seeks damagesgupon termination of a lease
of real property because of 2 lessee's breach. Moreover, subdivisicn {a)
and Section 3322 make it clear that the defahlting lessee has the burden
of proving the amount he is entitled to have%offset against the unpaid rent,

vhile Section 3308 was silent as to the burden of. proof.
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§ 3320

Subdivision (b} is included in this section in order to make it clear
that the measure of a lessor's recoverable damages when the lease is
terminated by reason of the lessee’s breach is not limited to the damages
Tor the loss of future rentals.,

When a lease 1s terminated, it will usually‘be necessary for the lessor
to take possession for a time in order to prepare the property for reletting
and to secure & new tenant. The lessor shouid be entitled to recover for
thoee expenses in caring for the property dufing this time that he would
not have had to bear if the lessee had not abandoned the property or
breached the lease.

In some cases, too, a lessor may wish to give a lessee an opportunity
to retract his repudiation or cure his breacﬁ and resume his obligations
under the lease. If the lessor does so and ghe lessee does not accept the
opportunity to cure his default, the lessor éhouli be entitled to recover
not only the full amount of the rentals due gnder the lease for this period
of negotiation but also his expenses 1n caring for the property during this
period.

In addition, the lessor should be entitled to recover for his expenses
in retaking possession of the property, making repeirs that the lessee was

obligated to make, and in reletting the property. There may be other

damages necessary to compensate the lessor for all of the detriment proximately

caused by the lessee; if so, the lessor shoulﬁ be entltled to recover

them also. Subdivision (b), which is based oﬁ Civil Code Section 3300,
provides that all of the other damages a person is entitled to recover for
the breach of a contract may be recﬁvered by a lessor for the breach of his

lease., This would include, of course, damages for the lessee's breach of
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§ 3320

specific covepants of the lease.

Subdivision (b) is made “subject to Section 3324" in order to make
it clear that any attorney's fees incurred by the lessor in enforeing his
rights under the lease are not recoverable as incidental damages unless

the lease specifically provides for the recovery of such fees.

-23-
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§ 3321

331. Subject to Scciion 3322, if a lease of real property is
terminated because of the lessor's breach thereof, the measure of the
lessee's damages for such breach is the sum of the following:

{a) The present worth of the excesﬁ, if any, of the rensonable
rental value of the property for the por&ion of the term following
such termination over the rent and charg%s equivalent to rent reserved
in the lease for the same period. ? 7

(b) Subject to Section 3324, any oﬁher damages necessary to
compensaie the lessee for all the detrim%nt proximtely caused by

the lessor's breach or which in the ordibary course of things would

be likely to result therefrom.

Comment. Section 3321 prescribes the bahic measure of the damages a
lessee 1s entltled to recover when a lease iséterminated because of the
lessor's breach. It is consistent with the pﬁior California law. Stiliwell

Botel Co. v. Anderson, 4 Cal.2d L63, 469, 50 ;13.2a M1, 443 (1935)("The

general rule of damages is that the lessee m@y recover the value of his
unexpired term and any other damage which is Ehe natural and proximate
result of the eviction."). Where appropriata; a lessee may reccvér damages
for loss of good will, loss of prospective pﬁofits, and expenses of removal

from the leased property. 3See, e.&., Becketﬂ v. Uity of Paris Dry Gocds Co.,

14 Cal.2d 633, 96 P.2d 122 (1939); Johnson v Snyder, 99 Cal. App.2d4 86, 221

P.2d4 164 (1950); Riechhold v. Sommarstrom Invf. Co., 83 Cal. App. 173, 256

Pac. 592 {1927).

Section 3321 is subject to Section 3322§to make clear that the defauliting
lessor is not liable for any consequences thit the lessee can reasconably avoid.
Subdivision (b) is subject to Section 332L in order to make clear that attorney's
fees incurred by the lessee in enforeing his rights under the lease are not
recoverable as incidental damages unless theilease’specifically provides for

the recovery of such fees. ol




§ 332

3322. (a2} 4 party to o lease of real property that has been
breached by the other party may nos recover for any detriment
caused by such brecch that the breaching party proves could have
been avoided through the exerclse of reascmable diligence without
undue risk of other substantial detriment.

(b) When a lease of real property . is terminated because of
the lessee's breach thercof and the leséor relets the propérty, the
lessor 1s not accountable to the lessee for any rent or charges
equivalent to renf received on the releﬁting, but any suech rent or
charges shall be set off against the‘aaﬁgges to which the lessor
is otherwlise entitled.

(¢} Nothing in this section shall prevent the parties to a
lease from providing therein or by any cther contract that the
breaching party shall have the obligﬁtioﬁ of minimizing the loss to

the aggrieved party resulting from the breach.

Comment. Under prior Celifornia law, a lessor could decline to retake
possession of leased property after it had been abandoned by the lessee and
could recover the rent as it became due from time to time under the lease.

See De Hart v. Allen, 26 czl.2d 829, 832, 161:p.2d 453, 455 (1945). Sub-

division (a) of Section 3322 substitutes for this rule the rule applicable
to contracts generally that a party to = leasé that has been breached by the
other party may not recover for any detriment icaused by such hreach that
could have been avolded through the exercise o? reasonable diligence. See
RESTATEMENT, CONTRACTS § 336 (1932). It is clear under the section, however,
that the breaching party hae the burden of proﬁing the amount of offset to
which he is entitled in mitigation of damages. The rule stated i=s similar

to that now applied in actions for breach of ehployment contracts under
-25-




§ 3322
California law. See discussion in Erler v. Five Points Motors, 249 A.C.A.

64Y, (1967).

Under prior law, a lessor could relet property after the original
lessee had abandoned the leese if he did so either to his ovm account (in

which case the lessee's rental obligation was terminzted) or for the account

of the lessee. BSee discussion in Doreich v% Time 01l Cq., 103 Cal. App.2d
677, 685, 230 P.2d 10, 15 (1951). Although;no decision so holding has
been reported, the rationale of the Californie cases indicates that, if
the lessor received a higher rental when reletting for the account of the
lessee than was provided in the original lease, the lessee was entitled to
the profit.

Under Section 3322, a lessor who relets property after the original
lessee has abandoned it does so for his cwnéaccount; and under subdivision
(v}, any profit received belongs to the lessor rather than to the defaulting
lessee. Any rent received on the reletting; however, reduces the damages
suffered by the lessor for which the 1essee%is.liuble.

The rule stated in subdivision (b) is similar to the mle applicable
when the buyer under a sales contract repudiates the sale and the seller
resells the goods to mitigate damages. See !COM. CODE § 2706(6).

Subdivision (e} is included in Section53322 in order to permit the
parties to allocate by their own agrecment #he responsibility for minimizing
the lossed caused by a breach of the lease. Thus, the parties may provide
that the lessor need not exercise diligenceﬁto find & new tenant and the
attempt to recover the cost of such efférts;from.the lecsee and may provide
that the lessee mist assume the responsibility of finding a suitable new

tenant.




§ 3323
3323. Notwithstanding Scctions 3320 and 3321, upon breach
of a provision of a lease of real property, liquidated dameges
may be recovered if so provided in the lease and if they meet

the requirements of Sections 1670 and 1671.

Cqmment. Section 3323 does not create & right to recover liquidated
damages; it merely recognlzes that such & right may exist if the conditions
specified in Civil Code Sections 1670 and 1671 are met. Provisions in

leases for liquidated damages upon repudiation of the lease by the lessee

have been held to be void. Redmon v. Graham, 211 Cal. 491, 295 Fac. 1031

(1931); Jack v. Sinsheimer, 125 Cal. 563, 58 Pac. 130 (1899). Such holdings
were prﬁpef 80 lbng a5 the lessor's ceuse of action ypon repudiation of a
lease was either for the rent as it became iue or for the rental deficiencies
as of the end of the lease term. TUnder sucﬁ circumstances, there could be
little .prospectiye uncertainty over the amqunt of the lessor's demages.
Under Section 1953 and this article, howevef, the lessor's right to damages
acerues &t the time of the repudiation; and kecause they mst be determined
before the end of the term, they may be difﬂicult to caleulate in some
cases. This will frequently be the case, for example, if the property is
leased under a percentage lease. It mny be the case if the property is
unique and its fair rental value cannot be determined. Accordingly, Section
3323 1s included as a reminder that the priqr decisions heolding liguidated
damages provisions in leases to be void are no longer authoritative and
that such provisions are valid in approﬁriaﬂe cases.

So far as provisions for liquidated dampges upon a lessor's breach
are concerned, Section 3323 is declarative df the preexisting law under

which such provisions were upheld if reasonable. See Seid Pak Sing. v.

Barker, 197 Cal. 321, 240 Pac. 765 {(1925). |
-27-




§ 332k
3324k, In addition to any other relief to which a lessor
or lessee is entitled in enforeing or defending his rights under
a lease of real property, he may recover reasonable attorney's fees
Incurred in obtaining such relief if thé lease provides that he may

recover guch fees,

Comment. Leases, like other contracts, sometimes provide that a party
is entitled to recover reasonaeble attorney's §fees incurred in successfully
enforcing or defending his rights in litigation arising out of the 1ea§e.
Section 3324 makes it clear thal the other gections in this article do not

impair a party's rights under such a provision.
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§ 3325

3325. (a) If a lessee's right of possession under o lease of
real property 1s terminated because of the breach of the lease by the
lessee, the lessee may recover from the lessor any amount paid to the
lessor in consideration for such possession (whether designated rental, -
bonus, eonsideratisn for execution therésf, or by any other term) that
iz in excess of the sum of:

{1) The portion of the total amouﬁt required to be paid t5 or
for the benefit of the lessor pursuant ﬁo the lease that is falrly
allocable to the portion of the term prior to the termination of the
lessee's right of possession;'and

{2) Any damages, including liquidated dameges as provided in
Section 3323; to which the lessor is énﬁitled by reason of such breach,

(b) The right of a lessee to recav%r'under this section may not

be waived prior to the accrual of such right.

Coment, 8Section 3325 is designed to make the rules stated in Freedman

v._The Rector, 37 Cal.2d 16, 230 P.2d 629 {1951), and Caplan v. Schroeder,

56 Cal.2d 515, 15 Cal. Rptr. 145, 364 P.2d 321 {1961), applicable to cases
arising cut of the breach of a lease. The Fréedman case held that a willfully
defaulting vendee under a contract for the saie of real property may recover
the excess of hils part payments over the damages caused by his breach. The
Caplan case held that a willfully defaulting vendee could recover such an
advance payment even though the contract reciied that the advance payment

was in consideration for the execution of the contract. The court looked
beyond the recital and found that there was in fact no separate conslderation

Tor the advance payment aside from the sale of the property itself.




§ 3325

Similarly, Section 3325 will permit a lessee to recover advance payments,
regardless of how they are designated in the lease, if the court finds that
such payments are in fact in consideration for the right of possession under
the lease and are in sxcess of the amount dué to the lessor as campenéation
for the use and ocdupation of the ﬁroperty aﬂd as danmages for the detriment
caused by the lessee's breach. BSection 3325idoes not reguire a pro rata
allocation of the total consiéeration. The d¢ourt must consider the entire
agreement, the circumstances under which it ﬁas made, and the understanding
of the parties. For exarple, the parties ma& have understood that the
rental value of the property would rise duriﬁg the ferm of the lease, .The
parties may have contemplated some initiel c%mpensaﬁion for special prepera-
tion of the property or to corpensate for thé surrender of a now-vanished
opportunity to lease to sopeone else, In ea@h case, the court nust determine
the consideration fairly allocable to tﬁe poﬁtioﬁ of the lease temm ﬁrior to
termination and, in addition, the lessorfs démages sorthat the lesscr can
retain the full amount necessary to place hid in the financial position he
would have enjoyed had the lessee fully perf#rméd. Since any sum pai& by the
lessee in excess of this amount is a forfeitére ingscfar as the lessee is -
concerned and a windfell to the lessor, it ié recoverable under Section 3325.

Subdivision (b) of Section 3325 is prob#bly unnecessary. The Freeduan .
and Caplan cases are based on the prcvisionsgof the Civil cbde prohibiting
forfeitures. These rules are applied despité contrary provisions in contracts.
Nonetheless, subdivision (b) is included to make it clear that the pro?isions
of this section may not be avoided by the addition to leases of provisions

waiving rights under this section,




§ 3325
Section 3325 changes the prior California law. Under the prior

California law, the right of a lessee to recover an advance payment depended
on whether the advance payment was designated a security deposit {lessee
counld recover), ligquidated damages (lessee eould recover), an advance payment

of rental (lessee could not recover), or a bonus or consideration for the

execution of the lease (lessee could not recdver), = Compare Warming v,
Shepiro, 118 Cal. App.2d 72, 257 P,2d 7h (1§53)($12,000 forfelted because

designatedas botha bonus and an advance paqunt of rental) , with Thompson

v. Swiryn, 95 Cal, App.2d 619, 213 P.2d 740 {1950) (advance payment of
52,800 held recoverable as a security deposiﬂ). See discussion in Joffe,

Remedies of California Landlord upon Abandomment by Lessee, 35 S0. CAL, L.
I

REV, 34, b4 (1961), and 26 CAL, L. REV, '385 (5.938)._ See also Section 3323

and the Comment to that section,
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§ 3326
3326. {a) Nothing in this article affects the provisions of

Chapter I {commencing with Section 1159) of Title 3 of Part 3 of
the Code of Civil Procedure, relating to actions for unlawful detainer,
forcible entry, and forcible detainer.

(b) The bringing of an action under the provisions of Chapter 4
(commencing with Section 1159) of Title 3 of Part 3 of the Code of
Civil Procedure does not affect the right to bring a separate action
to recover the danages specifiled in thig article; but there shall be
no recovery of damages In the subsequenﬁ action for any detriment for
which a8 claim for damages was nade and determined on the merits in

the previous action,

Comment, Section 3326 is designed to clarify the relationship between
this article and the chapter of the Code of Civil Procedure relating to
actions for unlawful detainer, foreible entry, and forcible detainer. The
actions provided for in the Code of Civil Pracedure are designed to provide
& sumary method of recovering possession of property. Those actions may
e used by a lessor whose defaulting lessee ﬁefuseé to vacate the property
after temination of the lease, |

Section 3326 provides that the fact thaﬁ o lessor has recovered
possession of the property by an unlawful dethiner action does not preclude
hin from bringing a separate actisn to recover the damages to which he iz
entitled under this_artigle. Some of the incﬁdental damages to which the
lessor ig entitled may be recovered in eitherfthe unlawful detainer action
or in an action t5 recover the damages specif&ed in this article, Under
Section 3326, such damages may be recovered i@ elther action, but the lessor
is entitled to but one dgtermination of the mFrits 5f a claim for damages for

any particular detriment.
-




§ 3327

3327. (a) An agreement for the exploration for or the removal
of natural resosurces is not a lease of real property ﬁithin the meaning
of this chapter.

(b} Where an agreement for a lease of real property from or to
any public entity or any nonprofit corppration asaisting any public
entity would be made Involid if one of the renedles under this chapter
were applicable, such remedy shall not fe applicable to such lesse, As
ugsed in this chapter, "public entity" iﬁcludes the state, any county,
clty and county, city, distriect, public authority, public agency, or

other political subdivision or public corporation,

Corment. An agreement for the exploration for or the removal of
natural resources, such as the so-called oil' and gas lease, has been
characterized by the Californin Suprene Court as a profit a prendre in

gross. See Dabney v, Edwards, 5 Cal.2d 1, 53 P.2d 962 {1935), These

agreements are distinguishable from leases génerally. The ordinary lease
contemploates the use and preservation of the property with compensation for
such use, while a natural resources agreement contemplates the destruction
of the valuable resources of the property with compensation for such
destruction. See 3 LINDLEY, MINES § 861 (3d§ed_. 1914),

The previous sections in this article a#e intended to deal with the
ordinary lease of real property, not with ag%eements for the exploration for
or the removal of natural resources. Accordingly, Section 3327 limits these
sections to their intended purpose.,  Of course, some of the principles
expressed in this article may be applicable o natural resources agreements.

Section 3327 does not prohibit application t2 such agreements of any of the
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§ 3327
principles expressed in this article; it merely provides that the statutes
found here do not require such application.

Subdivision (b) is included in Section 3327 merely to prevent the
application of any provision of this chapter to a lease of real property

from or $0 a governmental entity if such application would make the lease

invalid,

o



§ 3328
3328. TFor the purpose of this article, the present worth
of an unpaid rental installment shall be taken as that sum which,
together with four percent simple interest on such sum from the present
time to the due date of the rental installment, shall be equal to the

amount of the rental installment.

Corment, Section 3328 is designed to provide a certain discount
rate for discounting all future rental installments in order that the
nppropriate discount rate need not be made aimﬂtter to be proved in each

case,
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§ 3329
3329. This article does not apply to any lease that

was executed before January 1, 1968, or to any lease executed on or
ofter January 1, 1968, if the terms thereof were fixed by a lease

or other econtract executed prior to January 1, 1948,
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SEC., 11l. Section 3387.5 is added to the Civil Code, to read:

3387.5. (a) The obligations of a lease of real property,
including the lessee's obligation to sccupy the property or to pay
rent as 1t accrues, may be specifically enforced:

{1) When a purpose of the lease is (i) to provide a means for
financing the acguisition of the leasedéprﬁperty, or any lmprovenent
thereon, by the lessee, or (ii) to'finaﬁce the improvement of the
property for the use of the lessee duri#g the term of the leasge, Or
(iii) to provide, by means of an agreem%nt in connection with a lease
of real property from or to any public éntity or any nonprofit
corporation assisting any public entity, that the pubiic entity shall
acquire title to the real property so leased or to otherwise provide
the public entity with the right to acqﬁire title in dny manner, As
used in this paragraph, "public entity“;includes the state, any county,
city and county, city, district, public authority, public agency,
or other political subdivision or publid corporation.

(2} When the character of the use ‘for which the lease conterplates
the property will be used is sufficientﬂy unique that damages would not
adequately corpensate for the losgs of the lessee's continued possession
and use of the property.

f3) When the character of the property is sufficiently unique
thaot damages would not adequately campeﬂsate the lessee for the 1loss
of the continued right to possess and usb the property.

(4) In any other case when damages would not adequately compensate
for the loss of the aggriceved party's rights under the lease,

(b} Nothing in this section affects the right t5 sbtain specific

perfarmonce oy preventive relief in any other case where such relief

' |
1s appropriate,. ’
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Corment. Under the prior Califorrnia law, if a lessee defaulted in
the payment of rent, abandoned the property, or stherwise breached the
lease, the lesaor could refuse to terminate the lease and sue to collect
the rental installments as they accrued. Begaouse the lessee's-dbligation
under a lease was, in effect, specifically eﬁforceable through a series of
actions, leases have been utilized by publicéentities to finance the
construction of publie irprovements. The le#sor constructs the lmprovement
1o the specifications of the public entity-léssee, lenses the property as
irmproved to the public entity, and at the enﬁ of the term of the leage all
interest in the property and the 1mprsvementévests in the public entity,

See, .8., Dean v. Kuchel, 35 Cal.2d ik, 218 P,2d 521 (1950); County of

Los Angeles v. Nesvig, 231 Cal. App.2d 603, 41 Cal, Rptr. 918 (1965).
Similarly, a lessor may, in relisnce on the lessee's rental obligation
under a long ternm lease, construct an improvﬁment to the specifications
of the lessee for the use of the lessee during the lease tem, The
specifically enforceable nature of the lesseé‘s rental ohligation gives the
lessor, in effect, security for the repaymenf of the cost of the improvement,
These systems of financing the purchase: or improvement of real property
would be serisusly jeopardized if the lessor?s only right uposn repudiation
of the lease by the lessee were the right to%recover damages nmeasured by
the difference between the worth of the remaining rentals dus under the
lease and the rental value of the property. fSee Section 3320,
Subdivision {a) of Section 3387,5 is designed, therefore, to make it
clear that a lease is specifically enforcesble If it is actually a means for
financing the acguisition by the lessee of the leased property or improve-

nents thereon, or for financing the construction of improvements to be used
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§ 11
by the lessee during the term of the lease. Because of Section 3387.5,
it will be clear that o lessee nay not avoid his obligation to pay the
legsor the full amount due under the leasé bf dbandoning the leased property
ond repudiating the lease.

Subdivision (a) is elso designed to make it clear that a lease is
specifically enforcesble when the character Sf the lessee'’s use and osccupation
of the property or the character of the property itself are so unique that
domages would not adequately corpensate for the loss of the lessee's continued
posgession and rental payment or the lessor'g continued permission for the

leasses to possess the property.
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§ 12

SEC, 12. Section 1174 of the Code of Civil Procedure is amended
to read:

1174, If upon the trial, the verdict of the jury, or, if the
case be tried without a jury, the {indings »f the court be in favor
of the plaintiff and against the defen&ant, Judement shall be entered
for the restitution of the premises; and if the proceedings be for
an unlawful detainer after neglect s or failure t2 perform the
conditions or covenants of the lease or agreement under which the
property is held, or after default in the payment of rent,-ﬁhe Jjudgment
shall also declare the forfeiture of sﬁch lease or agreement.

The jury or the court, 1f the proceedings be tried witholt a
Jury, shall also assess the damages occhsi:ned to the plaintiff
by any forcible entry, or by any foreible or unlawful detéiner,
alleged in the complaint and proved on the trial, and find the amount
of any rent due, if the alleged unlawfui detainer be after default in
the payment of rent, Judgment against the defendant guilty of the
forcible entry, or the forcible or unlawful detalner may be entéred
in the discretion of the court either for the amount of the damages
and the rent found due, or for three times the smount so found.

When the proceeding is for an unlawful detainer after default
in the poyment of rent, ond the lease 2r agreement under which the
fent is payable has not by itz terms explred, and the notice required
by Section 1161 has not stated the election of the landlord to declare
the forfeiture thereof, the court may, and, if the lease or agreement
is in writing, is for a term of more thon one year, and does not
conﬁain a Porfeiture claouse, shall order that execution upon the
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§ 117k

Jjudgment shall not be issued until the expiration of five days after

the entry of the Judgment, within which time the tenant, or any sub-

tenont, or ahy mortgagee of the term, or any other party interested
in its continuance, may poy into the court, £or the landlord, the
amount found due as rent, with interest thereon, and the amount of
the damages found by the jury or the court for the unlawful detainer,
and the costs of the proceedings, and thercupon the Jjudgment shall
be satisfied and the tenant be restored 1o his estate.

But if payment as hoere provided be not made within five days,
the judgment may be enforced for its full amount, and for the possession
of the premises. In all other cases the judgment nay be enforced
immedintely.,

Comment. The;ianguagé deleted from Section 1174 was added by prior
amendment térgermit a lessor to evice a defaulting lessee and relet the
premises without forfeiting hils right to look to the lessee for any
resulting deficiencies in the accruing rentals. Pridr to that amendment,
a lessor whose lessee defaulted in the payment of rent had to choose
between (a) suing the lessee from time to time to collect the accruing

rentals and {b) completely terminating the lease and the lessee'’s obliga~

tion to pay any more rent., Costells v. Martin Bros., 7h Cal. App. 782, 786,

241 Pac, .588, 589 (1925).
Tnasmuch as Civil Code Sections 1953 and 1954 permit a lessor to
recover his dasmages for the loss of the future rentals due under the lease

4. ~—ite the terminotisn of the lease, the deleted language is no longer

necessary.
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§ 13
SEC., 13. This act does not apply to any lease that was
executed before January 1, 1968, and does not apply to any lease
executed on or after Jamary 1, 1968, if the terms thereof were
Tixed byf% lease or other contract executed prior to January 1,
1968. ieases executed prior to Jamuary 1, 1968, and leases whose
terms were fixed by 2 leasc or other cantract executed prior to

January 1, 1968, shall be governed by the law that would be

applicable to such lezses had this act ‘not been enacted.

Comment, Section 13 provides that this act is to be applied to leases
executed before as well as after ity effective dote. The purpose of Section
13 is to permit, insofar as it is possible to do so, the courts to develop
and apply a uniform body of law applicable ﬁo all cases'involving &
repudiation or material breach of o lease that arise after the effective
date of the act. The section recognizes that the constitutional prohibi-
tion agoinst the impairment of the obligatiop of contracts may limit the
extent to which this act can be applied to l?aaes executed before its
effective date. Whether there is such a conptitutional limitation on the
retroactive application of this act, and the;extent of such possible limita-

tion, nust be determined by the courts.
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§ 1k
SEC. 1l4. If any provision of this act or application thereof
to any person or circumstance is held invalid, such invalidity shall
not affect any other provision or application of this act which can
be glven effect without the invalid provision or appliecation, and to

this end the provisions of this act aré declared to be severable.
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RECOMMENDATION OF THE LAW REVISION COMMISSION
TO THE LEGISLATURE

Relating to Reletting of Premises by the Landlord
for the Accoum of the Tenant

A tenant’s liability for future rent ceases npon termination of
the lanlord-tenant relation, and his remaining liability is for
damages for breach of the covenant to pay rent, measured by the
diffsrence between the agreed rent and the amount realized upon
A relettit?. Bee Hermitage Co. v. Leving, 248 N, Y. 333 (1923),
Leages of real property commonly provide that if the tenant
abandons the premises, the landlord may relet tham. It has been
held in New York that in the absence of zuch a slause in the lease,
& landlord who relets without the consent of the tepant thereby
evidences acceptance of a surrender and terminates the leasc,
Gray v. Knufman Deiry & Ice Oream Co,, 162 N. Y. 388 (1900).
This rule discourages attempts by the landlord to minimize the
tenant’s damages.  The Commission believes that it shenld be
changed.

A elause permitting the landlord to relet the premises if the
tenant abandons them, or if they become vacant, givea the Jandlord
a privilege of reletting without relingnishing his right to rent ns
it becomes due. If the landiord does relet without aceepting a
surrender by the tenant, the net rent received from a new tenant,
after deduction of the expenses of the reletiing, is credited to 1he
account of the defaunlting tenant and set off againat his lability
for rent. Bes Kottler v. New York Borgain House, Ine., 242 N. Y.
28 {1926). A surplus resulting from the releiting will helong to
the tenant,

A clauge permitting the landlord to relet does not, however,
impose sny duty to relet. In New York the landlord may allow the
premises to remtaim vacant and recover rent from the tenant as it
scorues. The liability for rent, unless the lease has been terminated,
is fixed at the exeention of the lease, which effects & present transfer,
and the tenant is in the same position az & buyer of whe haz
received title to the goods. Beear v, Fiues, 64 N. Y, 518 (1878} ;
Sanconrt Reolly Corporation v. Dowling, 320 App. Div. 6606, 222
N.Y. Supp. 288 (1st Dep'i 1927), Although this i« the prevailing
rule, it has been rejected by decision in states, have
applied general principles with respect to mitigation of damages
for breach of contract. .

In 1960 the Commission proposed a statute providing that a
reletting of premises abandoned by the tenant should not be
evidence of aseeptance of a surrender, and providing also that in
any astion brought for rent accruing afier an sbandanment the
tenant might show as & defense or partial defense that opportuni-
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tiea for reletting were offered to the landlord, and that the landlord
unreascnably failed or refused so to relet. The proposad statnts
raade the defense effective to the extent of the amouni that the
landlord might reascnably have heeen expected to receive as 4
remilt of the reletiing, less the ressonable expenses of the reletting.
(1960 Senate Int. No, 1315, Pr. No. 1318, Assembly Int. No. 1862,
Pr. No. 1864, See Leg. Doe. {1980} No. 65 (A); 1960 Raport,
Recommendations and Studies of the Law Revismn Commission. )
The Commission withdrew its recommendation for fmrther study in
the light of criticisms of the part of the 1980 proposal ereating this
affirmative defense.

The rufe that the landlord has no duty to relet 1z eapecially
barsh where the tenant is forbiddea by the lease to sublet the
premises or to assign his term, and the landlord, by his prw:lege
of reletting, thus controls the only means by which the premises
ean be made to yield a peenniary bensfit to be applied on the
obligation for rent. The Commission believes that it shonld be
changed in at least these cases.

In the statute proposed this year, the provision creating a
defense to an action npon the tenant’s liability for rent is limited
to canegs where the tenant is prohibited by the Tease from assigning
or subletting. In such cases the proposed statute provides an
affirmative defense or partial defense to an action against the tenant
apon his liability for rent for any period in which the landlord is
anthorized to relet for the acoount of the tenant. As in the statnte
proposed in 1980, the tenant wonld be required fo show that an
opportunity to relet was offered te the landlord and that the
landiord unreasonably failed or refused so to relet, and the defense
would be effective to the extent of the amount that the landlord
might reasonably have been expected fo receive as a result of the
reletting, The tenant would of eourse, have the burden of pronf
on all elements of the affirmative defense.

A major eriticism of the statute proposed in 1960} was the
ahsence of any statntory eriterion for determining whether the
condiet of the landlord in refusing or neglecting au opportunity
for reletting was unremsonable, The statute propesed by the
Commission this year specifies a number of factors to which eon-
sideration is to be given in making this determination. Since these
tests may be Inappropriate or inadequate for determining whether
a Jandlord shonld be compelled to aceapt & prospeetive tenant of &
one-family or two-family dwelling, the praposed statute alse makes
the provision creating an effirmative defense in favor of the fenant
inapplicable to residentizl leases of such dwellings, unsing the
definitions amployed in the Multiple Dwelling Law and Multiple
Residenee Law to exelude such dwellings from regulations under
those statutes.

The proposed statute alse provides that the defense it creafes
cannot be waived hy any provision of the lease and camnot be

" limited by any provision of the lease setting unreasonable standards

for reletting. This limitation, invalidating & contractnal privilege
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of the landlord to act unreasonably, is necessatry to prevent frus
tration of the statute,
The Commisston therefore recommends:

1. Ennetment of the following wew section 22a of the Real
Property Law:

§ 220-n. Reletting of preniises for the asceount of the tenant,
1. Where the tenant under o lease of real property haz abon-
doned the premises before the end of the lerm of kis lease, a
reletting of the premises by the landlord, or an altempt by the
landlord te velel the premises, shall not be evidence of apcepl-
ance of a surrender of the lease. If 1he landlord in such cose
relele the premises without lermingtion of the lease, amounts
received by the landlord as @ resull of such releltling, less the
reasonable expensesr of the releiting, shall be credited fo the
tenant. If the reletting i for o term extending beyond the
term of the abandoning ltenant, the amounts received by the
landlord as a resudl of sueh relelting, less the reasonable
expenses of such relelling, shall be erediied ts the abandoning
tenant to the exient of the omount thereof equitably apporiion-
able to the uncxpired term of his lease.

2. If a tenand is prokibiled by the lease from amssigning or
subletting, or from assigning or subletting without the consent
of the landlord, then in an aciion against tke tenani upon his
lability for rent for any period in which the landlord it
avikorized o relet for the account of the isnani, the ienent
may plead and prove as ¢ defense or partial defense thal an
apporiunity to relet oll or pari of the premizes, for all or
part of the period for which recovery is songht, was offered fo
the londlord, and that the lendlord unreasonably failed ur
refused so to relet. Buck defense or pariial defenze shnll be
effective to the exteni of the amount that the landlord might
reasonably have been expected to veceive as a resull of the
releiting, less the vessonable cxpenres of the relatiing,

3. In determining whether the condnel of the landlord in
refusing or neglecting opportunitics for relelting waz un-
reasonable, consderation shall be given to the following factors,
toycther with any other maiters that oy be rélevant:

(a) the interest of the landlord in the preservation of ihe
character and condition of the premises or in limiting the
purposes for which dhe premises cre occupied or used;

fb)} the financial responsibility of the tenani and the
financial responsibility of the prospective tenant in any pro-
pozal for reletting;

{e] the relative duration of the wunexpired portiom of the
term of the lenani and of the term under any proposal for
releiting;

{8} the comsequencas of a reletting of less than all of the
premises; .
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(e} the naivre and cxient of allerations or improvements
that wonld be reguired in conneetion with o proposed reletting;
(f} the amount of reat offered by the prospective tenand.

4. The defense provided for tn subdivigion twe of ki
section cannot be waived by any provision of the leose and
cannol Le limited by any provisions of the lease setling wn-
reasonable slundards for reletting.

5. This scciion aspplics Yo a lemse for business, industricl,
commerciol, anricultural or residential purposes, ercept that
subdivivien two does not apply to a lease for residential pur-
poses of premises degigned and occupied cxelusively for resi-
dence purpoges by notl more than hwe fomilies lving inde-
pendently of rach ofher, or a lrase of any pert of such premises,
Far the purpose of thiz subdivision, **family’" means one or
more persons with whon there may be nal more than four
boarders, reomers or lodgers oll living logether in o comman
honsehold,

II. The following provision, to be included in the statute enaet-
ing the proposed new seetion 220.a of the Real Property Law:

§ 2. This act ghall take effect September flrst, nineteen hundred
gixty-one and shall apply to leases executed on or after that date,

Dated February 19, 1961,

BY THE LAW REVISTON COMMISSION:

Warrer C. O'Coxxien,

Exceutive Seerefary;

Lavea T, MuLvaxey,

Director of Rescarch.
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