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Memorandum 68-29

Subject: Study 63 - Evidence Code {Evidence Code Section 1224 )

The staff recommends that Evidence Code Section 1224 be amended
to read:

1224, When the liability, obligation, or duty of a party to
a clvil action is based in whole or in part upon the liability,
obligation, or duty of the declarant, including a liability based
sole;l_ggon the doctrine of respondeat superior, or when the
claim or right asserted by a party to a civil acticn is barred or
diminished by a breach of duty by the declarant, evidence of &
statement made by the declarant is ag admissible against the
party as it would be if offered ageinst the declarant in an action
involving that lliability, obligation, or breach of duty.

This revision of Section 122L would make clear the original intent
of the Commission and the legisleture in enacting the section. The

amendment is necessary because in Markley v. Beagle, 66 A,C. 1003, 429

P.2d 129, 59 C=l. Rptr. 809 (1967), the California Supreme Court mis-
interpreted the plain lenguage of the section.

The amendment would establish this rule: In a respondeat superior
case, an employee's admission is admissible egainst the employer to the
extent that the admission ie relevant to show the employee's own
liability and the derlvative liability of the employer based thereon.
This is the rule that the Commission and the lLegislature helleved was
clearly stated in Section 1224,

For an excellent analysis of the problem, see the attached reprint

of an article from the Santa Clara Lawyer writtenby the former Assistant

Executive Secretary of the law Revision Commission. The article pro-
vides you with the necessary background on this problem and clearly
demonstrates that the California Supreme Court misinterpreted the

Evidence Code section and that the court's interpretation iz unsound.
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It is essentlal that you read the article if you are to have a full
understanding of the problem.
For another discussion of the problem, see the Note from the

Oregon law Review sttached as Exhibit I (pink). (Note that the Oregon

Supreme Court has adopted the substance of Section 1224 as proposed to
be amended.)

See Exhibit IT {yellow) for a letter from Professor Snedeker
pointing out the need for the change recommended by the staff,
Incidentally, this is the first letter we received a&s a result of our
contacting the members of law faculties for suggestions for toplcs
suitable for Commission study.

The California Supreme Court's opinion in Markley v. Beagle 1is

set out as Exhibit III (green).

Respectfully submitted,

John H. DeMoully
Executive Secretary
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| CEXRIBIT I ,
106 . OREGON LAW REVIEW ‘ - [Vl 47

Evmzxc&-—“.ﬁcmons Anmssmns—-Eumm s L:.'.nmnr Esn,,-
LISHED Ny EXTRATUDICIAL Anmss:ov oF AN EMPrOYEE Madres
"o Thompson {Or, 1966) B

Thompson operates a service station, Wiule Thompson s cmplo}cc :
Riley was fuelmg the refrigerdtion unit of Madron's truck, the gaso-
line ignited, injuring- Riley and damaging the truck. Later the same
day, statements wece mide to an insurdnce i mvestlgator by Riley to the -
effect that he had neglecttd to turn off the motor of the refrigeration

_ unit prior to’fueling. I the litigation’ which followed both Thompson

and Riley were defendants. During:the trial the insuratice Investigdtor
testified as to the prior statements by’ Rﬂey In directing a verdict for
Thompson, the trial court was of the opinion that the insurance inves-
tigatot's testimony related only to the eredibility of the witness and was .

- not admissible as substantive evidence. Without it there was no evi-
dence of Thmnpsans Hability. On appeal, Madron contended that the -

trial eourt erred in refusing to allow the insurance investigatot’s testi

" money to establish Thompson’s v.catious liability. The Ofegon Su-

preme Court agreed and reverséd and remnﬂed. Meadrvon v, Thoup-

“som, 83 Or. Adv. Sh. 331, 419 P.2d 611 (1966), petition for réhecring
denizd, B4 Or. Adv, Sh. 159, 423 P24 496 (1967)," - -

_The court based its reversal on what it called an mterplay of the
rules of evidence and substantive law. This siete will corsider the ex-
tent to which this case modiifies _prior Oregm vicarious admissions

“rules and will compare the t'.mrt s approach with the U‘Nmonu Russ -

of Evipence,
By way of backgrourd and to promde Y star&!g pomt in discuss-

' ing the principal case it is aseful to review briefly the niles of evidence
germane to the problera. “It is a general rulé, which is subject to many . .

© . exceptions, that hear: #y évidence is mcompetcnt and inadmissible o

- estabilish a fact. ‘Hearsny’ has been defined as svidence which derives

its value, not solely fzom the credit to be given to the witnéss npon the
stand, but in.part frora the veracity and cmnpetency of some other per-

‘son.” 29 Am. Jue. "2 Evidence sec. 493 {19673, One of the exceptions

10 the hearsay rult is that admissions of a party. himself, or through
an agent authori z*-d ‘to speak for him, are admissible In evidence
agairist such pariy.. 1d.sec. 597. Thvs, if the. ngents admission is

‘made within the scope of his authc-nty 1o act for the principal the ad-

mission may be admitted to establish the pnnctpai's habziaty McCor-
mick, CvipeNcE sec, 244 (1954). Where the employee lacks the
authority toma’te the partmular cut-of ¢4 statement for the gmploye,
the ataterient cantiiot be - adimittad. » ence pghinet the employer

~ under the ad: yssions exception to the heersay rule. And this is true

whether the. employer is sought to be held liable for his own act or

_ omisszon or 0 be held v!mnously hahle Ee:r the act or omission of his
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employes, as in the instant case. Ibid. The difficulty is to establish the
existence of the agency relationship and to determine which states
ments were actually authorized. The fact or existence of the : affency

-must be proved. It cannot be established by the agent’s own prior extra-

judicial statements but it may be established by independent evidence
and by testimony of the agent and others. Smith . Compbéll, 85 O,
420, 166 Pac. 546 {1917) ; Meier & Frank Co. v. Mitlehner, 75 Or.,
331, 146 Pac. 796 (1915) ; Resratement (SECOND), AGENCY sec.

- 285 (1958} ; McCoamc:zc, Evioence sec. 244°(1954). Next; the scope

of auﬁm:nty must be proved. The type of function pecformed by the
supposed agent, as well as the relationship between the statement in
quiestion and the authorized function dre lmpo:tant in determining:

whether a statement will be admissible against the employer. Anem-

ployee found to have authority to speak or write for his employer is
called a; “speaking agent.”” Hanses v, Oregon-Wask. R. & N, Co., 97

Or, 190, 218, 188 Pac. 963, 972, 191 Pac. 655 (1930) ‘RESTATEMENT
. (Secoxo}, Acexcy sec. 287 {19383,

In the pnnclpal case the existence of an employmmt relahonshsp :
was not an jssue but there was little basis for a claim that Riley wasa
speaking agent in has capamty as a service station attendant, Thomp-
son drgued shat Riley's admissions to the insurance mvestxmter were
made for Riley alone and not for Thompson. -

If the statements were admissible to prove Rﬂey's neghganoe he-

cause Rxley was a party to the action, then the queition remained
‘whether these statements could be used against Th@mpson It is at this

point in the traditional mode of analysis that the cogrt niakes a signifi-

. cant detour. The traditional approach hias been'to work with the rules
- of evidence in’ dec:dmg whether to admit particular stateinents against -

the employer However, under the conrt’s analysis, the evidence ap-
proach is claimed to beavoidud by use of what the court ca.s “substan-

- tive” principles of agency law and the doctritie gf rospondeai superior.

The apent’s staterment is admitied merely to determine the agent’s
own neglxgem:e ‘Qnce that is established, respondeat supsior, and not
the agent’s statement visits hab!hty on the principal. {ut see Chief .

 Justice MeAltister's dissent in the present case and Boyce, Rude (63)

(9) [} of Uniform Rules of Evidence—d Vector Anglysis, 5 UTAm
L. Rev. 311 [1957].) The court explains its approach as an interplay
of the rules of evidence and substantive law and cgrefully delineates the
sitaations in whtch ihis analysxs would be appropnate

It is necessary to distinguish between (1) those actipos in w?uch thc detemhut
employer is da:med o be Habie, not because of any personal negligente or ihe
negligence ‘of some employees other than. the employee making the admission,
but salely because of the negligence of the admission-making employec; and. (23
these actions in which the employed i3 sought 1o be held liable either becsiuse
of his own persooal negligence oy the negligence of some employee other than
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- the employee making the admission. In the first category there is no issue of the
" employer's megligence; it is not claimed that he is negligent. The sele claim i

that his admission-making employes is negligent and the employer is therefars
liable only by reason of the doctrine-of respondeat superior, [Madrau '8 Thamr.wn,
23 Or, Adv. Sh, 331, 334,419 P24 611, 614 (1966} ]

- The result of the court’s purported reliance on substantwc prin-
ciples is intriguingly similar to the result which would be likely under .
the Un1rorx RULES OF Evmsnct Rule 63 (9} provides:

Evidence of a statement wl-nch is made other than. by a witness while tesz |fy1ng
at the henring offered to prove the treth of the matter stated is hearsay evidencs
and inadmissible except:...As agabist a party, 2 statement which would be
admissible if made by the declarant at the hearing if (a} the statement con-

cerned o matter within the scope of an agency or employmenit of the declurant
for the party and Was made before the termination of soch ralationship, er...

* {o¢) ene of the isstes between the party and the proponent of the evidence ia

a legal ligb2ity of the declurant, 2od the statement tends to establish that lability.

Tt is clear that rule 63 (9} abandons the orthodox requirement that the

statement of an agent to'be admissible against the principal must have
been made by 2 “speaking agent.”. There is merely the reqiximment'that

it be made while the agent is still in the principal's employ and that it
. refate to a matter within the scope of his employment. McCoruiick,

" Heorsay, 10 Rutcess L. Rev. 620, 624-25 (1956). In applying rule -
63 {9) to the principal case then, it is evident that Riley’s statements

could be used against 'I'hompsun since they were in reference to ucts
within the scope of Riley’s duties and Rﬂey was still in Thompson's
employ when the statéments were made. .

A comparison of the cotirt’s rule quoted above and rule 63 {9) shows

* a step by the court towards the purpose of the Unirorm Ruves, if not

the means. The court has carved out a Timited area for the operativn
of its rule, namely where the employee makes an admission regardin-’

“his own misconduct while in his principal’s employ. Two questions
‘might well be asked. Is the court's approach a back door to the pasi-

tion of the Unrrorm Rures? If so, will the door open wider in the

 future? See generally Gard, Why Orégon Lawyers Should Be Inter-
ested in the Umform Rudes of Evidence, 37 On. L. Rev, 287 (1938) ¢

Swearifigen, How the Adoption 6f the Uniform Rules of Evidence

Would Affect the Law of Evidence in Oregon Rules 62:66, 42 O=. L.
_ Rev. 200 (1963).

Anattempt to determine whether the Unirorm Rures or EvioENcE
were in the back of the court’s mind in this opinion requires a brief

N -analysis of the alternative approaches available within the framework
of the law of evidence. If the court had been content to. deal with the

case solely on the basis ‘of evidence ritles, the result might well have
been opposite to that actually reached. in the case, The five-hour delay
between the accident and the time Riley talked with the insurance in-
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vestigator would probably have precluded admissibility as “res gestae.”

See zi!dcn v Grande Ronde Lumber Co., 46 Or, 593, 81 Pac. 385 -
(1905). Seealzo Or, Rev. STat. sec. 41 8?0(1963) ‘Swearingen, How

the Adepiion. af the Uniform Rules of Evidénce Would Affect the Low
of Bwidence in Oregon ‘Rules 62-06, 42 Or. L. Rev. 200, 208-210
{1963). And it is difficult to conceive of o filling station attendant as a
“speaking agent.” Therefore, without resort to “substantive” principles -
oniside the cqqﬁnes of evidence the court might have reached what
probably would have beén-a less desirable result than it did. (But see
Falknor, Ficarious Admissions and the Umform Rulgs, 14 Vanp, L.

~ Rgv. 855 (1961), commenting on the danger of holding an employer
‘Hiable on the strength of & statement of a possibly disgruntied or not

overbright employee.) If the court did not have the Unirokm Rurks

‘themsélves in mind, at least it seems that the court considered the same

policy reasons which would have dictated a similar resuft under the
Unirorx Ruies. In any case, regardless of the mwotivation or form,
the court’s result is a step towards the liberality in the hearsay rule

which many commentators have been advocating for years. See Gray- ‘

son v. Williams, 256 F.2d 61 (10th Cir. 1958} ; Goodhart, 4 Changing
Approach to the Law of Evidence, 51 Va. L. Ruv, 759, 779-80 (1965) ;

- McCormick, Heoriay, 10 RUTGFRS L. Raev. 620, 624-25 {1956) 8
- Varo. L. Rev. 643 {1953), o

‘Furthier steps in this d;rec‘mn, in so far as vicarious adnussmns

are mncemed seem unlikely for the present, The-court strongly sug-

gests that its approach applies only when the- admission is that of an
employee who is a party. The express limitation to this situation sug-
gests an unwillingness by the court to go much further. The ‘opinion

seems 1o be significant iargely because of the somewhat devicus

approach used to reach what probably was the most desirable resuls,

. Frank recognition that the dn:css:on was changing a ryle of -vidence .

might have made it difficult to j “this Lmitation aad mig . have
forccdtheoonrttogonﬂthewayto npos:tmnﬂfnﬂe& < .

Rxcnm:: Wru.mu Rmc-s*

* Thivd-year student, Schoot of I-aw. University of Oregon.
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M¥emorandun H8-29 EXMIETT IX

Februsary 29, 1968

Mr. Joun H. DeMoully

Executlive Secretary -

California Law Reviasion Commission
School of Law

Stanford, Californisa 9&305

Dear Mr, DeHoully:

Your letter of Februsry 23, 1968, to Desn Robert K.
Castetter, invited suggestions for legislative solutions
to currsent problems.

It is suggeated that section 1224 of the Caslifornmia
Evidence Code be amended to inecluds the phrase underlined
and thus to read:

Ssction 122l . Statement of declarant whose
liability or breach of duty ia in iasue,

122y, When the liability, obligation, or duty
of a party to & civil action is based in whole or
in part upon th: liability, gblig:tiun, or dugylof
tha declarant, including a 1iab ty based sole

n the doctrine of res at superior, or when
ha cIEIh or right asserte a party to a civil
action is barred or diminished by a breach of duty
by the declarant, evidende of & statement made by
the declarant is az admissible againat the party
as it would be if offered against the declarant
in en action involving that 1liabllity, obligation,
duty, or breach of duty. _

This suggestion is based upon the misinterpretation of
the plain language of the section in Markley v. Beagle,
66 AC 1003, 429 P.2d4 129, 59 Cal. Rptr. 809 (1967), and
upon the ezcallent reasoning of your Joseph B. Harvey in
8 Santa Clara Lawyer 59 (1967).

Sincerely,

A
14
;’.:w’i‘-i»-} V’i‘»&-ﬂ_ oy I

SJAMES SHEDEKER
Profeasor of Law

JS:be




