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Memorandum T4-5Sk

Subject: Ne=w Topics

This memorandum presents various suggestions for new topics. The staff
believes that the Coammission's present calendar of topics includes an excess
of studies that will require substantial rescurces for a number of years but
does not contain any studies that could be disposed of with a modest expendi-
ture of Commission and staff time. We believe that some relatively easy
studies should bz added to ocur calendar, and the reccmmendations made below

reflect this belief.

A brief discussion of each suggested topic follows. alithough most of
the toplcs are suggested by persons who have written to the Commission, a
few are staff suggestions. You will note that the staff recommends that the
Commission request authority to study the following new topics: (1) Limitetlon
of Possibilities of Reverter and Powers of Termination, {2) Transfer of Cut-
of-State Trusts to Cslifornia, (3) Elimination of Verification of Pleadings,
{4) Discovery Procedures. In addition, the Commission might want to make a
study concerning offers to compromise under Code of Civil Procedure Section
998. Also, the staff recommends a priority study of whether the claim pre-

sentation regquirement should be eliminated in inverse condemnation cases.

Clarification of Law Relating t¢ Offers to Compromise

Mr. Merzon (Exhibit I, item 3) suggests to the Conmiesion thet
Code of Clvil Procedure Section 998 {offers to comprcmise) be clarified to indi-
cate whether an'offer.undér Section 968 carries with it court costs incurred to
the date of the offer. In other words, if the defendant offers to setile for
$600 and the costs of the plaintiff at the time of the offer are $99.45, how
high can the judgment be and still permit the defendant to c¢btain the benefit

of Section 9987

Section 998 reads:



.

pondent's gquestion,

508, (&) The costs sllowed under Bections 1031 and 1032
shall e withkeld or sugrented as provided e this section.

b} Not less than 10 days prior to commencement of- the
trint as defined in subdivizion 1 of Section 581, any party may
serve an offer in writing upon any other party to the nction
to allow Judiment to be tuken in accordance with the terms
and conditions stated &t that time. If such offer m accepted,
the nffer with proof of wceeptuneeé shall be filed and the clerk
or the judge shall enter judpment aceordingly, 1f such offer
18 Dot accepied priar to trind or within 30 duys after it is made,
whichever orcurs first, it shall be deemed withdeswn, and
cannod be given o evidenee wpon the trial

fe; 1L an offer made by a defendant v not aceepted and
the pleintiff fails to obtain & more favorshle jodpment, the
piaintiff shall not recover his costs and shall pay the defend.

- aot's costs from the time of the offer, In addition, in any action

or procecding other thay an eminent domain action, the eourt,
in its diseretion, muy require the plaintiff to pay the defend-
put's costs from the daie of filing of the compleint and a
regsonable gorn o cover mosts of the serviees of sxpert wit
nesses, who are not regular employees of any party, sctuelly
jncurred and reasonably necessary in the preparation of the
case for trial by the defendant.

(d) If an offer made by a plaintiff is not accepted and the
defendant fails to obtain & more favorable judgment, the court
in its discretion may require the defendant to pay & reasonable
sum to cover costs of the services of expert witnesses, who are
not regular employeea of any party, sctually incurred and
reasonably necessary in the preparation of the case for tria!
by the plaintiff, in addition to pleinti¥'s costs.

{e) Police officera shell be deemed to be expert witnesses
for the purposes of this section; plaintiff includes a eross-
complainant and defendsnt includes a cross-defendant. Any
judgment entered pursuunt to this section shall be deemed to

_be a compromise settlement.

{f) The provisions of this chapter shall net apply te an
offer which is made by & plaintiff in an eminent domain action.

Although Section 998 was enacted in 1ts present form in 1971, a case

decided under similar languege in 1963--Bennett v, Brown, 212 Cal.

App.2d 685, 28 cal. Rptr. 485 (1963)~-would seem to answer the corres-

date of the defendant's offer are to be added to the amcunt of the :}udgF

ment in determining whether the plaintiff obtained a more favoreble judgment.
Thus, where the defendant offered to settle for $600, plaintiff did not ob-

tain & more favorsble Judgmeﬂt where the judgment was $500 and 1the costs to

-

In this case, it was held that the coats to the



the date of the offer were $99.45. If the costs to the date of the offer
had been $101, the plaintiff would have obtained & more favorable judg-
ment.

Although Section 998 does not specifically deal with the question whether
costs are included in determining whether the person rejecting the offer obtained
a more favorable judgment, it would appear that the Bennett{ case would be
applicable under Section 998 even though it was not decided under that section.
However, at least one lawyer feels that the questicn is one that should be
answered in the statute, If it is felt that a more specific reference to
prejudgment costs would clarify the terms of Section 998, it would seem that

a relatively simple study and recommendation eould be made by the Commission.

Prejudgment Interest

Mr, Merzon (Exhibit I, item 3) states:

Also, there appears to be great justification for encouraging settle-

ments by requiring the defendant (the insurance carrier} to pay a

realistic interest rate {rom the date of injury, or possibly, fram

the date of an offer by the plaintiff.
There is much merit to his suggestion., The Commission already is authorized
to study the question of prejudgment interest, but we necessarily have had to
give priority to other topics. The State Bar is studying the matter of
raising the legal rate of interest to 10 percent. We do not lack authority

to study this question. What we lack is the time and resources.

Limitation of Possibilities of Reverter and Powers of Termination

The staff suggests the Commission make a study whether scme limitation
should be placed on the operation of deed restrictions which create either
an automatic reversion on the cccurrence of a condition or limitation (pos-
sibility of reverter) or a right of reentry upon a condition subsequent
(power of termination). Both of these restrictions of the fee simple have
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long been recognized in American law (Simes, Handbook of the Law of Future
Interests §§ 13-1& (24 ed. 1966)) and have clearly been permitted in California

courts {B. Witkin, Summary of California Law, Real Property §§ 241-24L (8th

ed. 1973}).

The possibility of reverter is a future interest in which the reversicnary
interest is retained by the grantor and avtomatically reverts if the specified

condition occurs. People v. City of Fresno, 210 Cal. App.2d4 500, 26 Cal.

Rptr. 853 (1962); Dabney v. Edwards, 5 Cal.2d 1, 53 P.2d 962 (1935). The

power of termination is distinguishable in that, upon the happening of the
condition or limitation named in the creating instrument, the fee simple dces
not sutematically terminate. The grantor or his successor must elect to

forfeit the estate conveyed. Strong v. Shatto, 45 Cal. App. 29, 187 P. 159

(1919).

It has been held that the time limit impos2d by the rule against perpe~
tulties does not apply to possibilities of reverter and powers of termination
even though the rule would be applicable if the grantor had preovided that,
upcti the happening of the condition, the title would pass to scmeone other
than the granhtor or his heirs. BSimes, Future Interests 379 {1951). Thus,
when the fee is limited by a possibility of reverter or a right of termina-
tion, there is a permanent restriction on the property. The prcoblem
presented is whether the existence of such a limitation of the fee unduly
burdens the praperty rendering it ummarketable or difficult to finance.

See Simes, Rights of Entry and Possibilities of Reverter, 13 Hastings L.J.

1319 (Exhibit II); Simes & Taylor, Improvement of Conveyancing by Legisla-
tion, Title 19 {1960).
For a number of yesars, there has been a growing movement to provide some

method of controlling the duration of these permanent limitations., Model
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legislation preoposing a time limit was drafted by the American Bar Associa-~
tion Committee of Real Propsriy in 1957. See Simes & Tayleor, supra, pp. 213-217.
Such legislation has already been adopted in six states. Further, the Com-
mittee on Real Property of the Oregon Bar Association has recently endorsed
legislation which would limit creacion in the future of a possibility of
reverter or right of entry for a pericd greater than 30 years and provide
for recordation in order to perpetuate any such interest which existed prier
to the effective date of the legislaticn. See Exhibit ITII.

California courts have strictly construed language in a deed which
purports to create a possibility of reverter or right of entry, holding
against such a limitation if the language was susceptible to ancther reason-

able construction. Hawley v. Kafitz, 148 Cal. 393, 394, 83 p. 248, 249

(1905). 1In so doing, the courts have relied upon Civil Code Section 1h42

which provides "A condition involving a forfeiture must be strictly inter-
preted against the party for whose benefit it is created." However, there
are numerous cases which have recognized the validity of these limitations.

Parry v. Berkeley Hall School Foundation, 10 Cal.2d 422, 74 p.2a 738 (1937);

Quatman v. McCray, 128 Cal. 285, 60 P. 855 (1900); Biecar v. Czechoslovak-

Patronat, th5 Cal. App.2d 133, 302 P.2d 104 (1956).

The decisioh on whether it is appropriate for the Commission to study
the need for legislation to provide some relief from the burdens of a right
of entry or possibility of reverter which has become obscolete or unduly
restrictive gso as to be a seriocus burden on the title depends on whether the
California courts have been willing to provide adequate equitable relief and
on whether relief which requires a court action is indeed adequate.

It presently appears to be clear that, in the case of a right of entry,

the court will apply the doctrine of "changed circumstances" adopted in



eguitable servitude cases and overturn obsclete conditions subsequent. Hess

v. Country Club Park, 213 Cal. Al3, 2 P.2d 782 {1931). However, there is no

California decision indicating that the "changed circumstances" principle
will be applied in a case involving a possibility of reverter. Fuarther, it
should be noted that, even if a court were to apply the changed circumstances
rule to the possibility of reverter, there would still be the requirement of
an individual guiet title action (or scme other judicial proceeding) in each
case involving a full litigation of the relisd upon changed circumstances.
Perhaps a gocd solution would be a time limit after which a possibility of
reverter or right of entry will be void with a right to have such a restric-
tion terminated earlier by a court application of the doctrine of changed
circumstances.

Tt is recommended that the Commissicon undertake the study of the desir-
ability of limiting the duration of the possibility of reverter and the right
of termination in California in order to eliminate restrictions which have
oustlived their usefulness and serve only as a clog cn the alienability of

real property.

Transfer of Qut-of-State Trust to California

G. Gervaise Davis IIT (Exhibit IV) notes that, although Probate Ccde
Sectiong 1132 and 1139 et seq. specifically provide for transfer of California
trusts to other jurisdictions, no California statute deals with the transfer
of an out-opf-state trust to California. As indicated in Exhibit IV, this
lack of statutory authority has proved burdenscme. It is suggested that a
brief study of the question be made so that legislation can be recommended

to fill this veid.



Community Joint Tenancy

It has become increasingly common for married couples to hold real
property in jeint tenancy while intending to retain the community nature
of thes ownership. This situation raises substantial questions when one of
the Joint tenants dies and the surviving spouse is left to deal with the
property. 16 may be desirable to treat the property as Joint tenancy for
probate purposes so as to aveld the inclusion of the property in the estate
for probate purposes and, at the same time, advantagecus to maintaein the
community nature of the property for estate, inheritance, and income tax
purposes. Mr. Merzon (Exhibit I} suggests this subject for commission
study.

As recently pointed out in an arfticle by Robert A, Mills--Community

Joint Tenancy, A Paradoxical Problem in Estate Administration, 49 Cal. S.B.J.

39 (1974) (Exhibit V)--there are substantial differences in the standards
applied for determining the nature of the property for tax and probate
purposes. The surviving spouse may also be left the anomolous position

of having the property treated differently for federal and state tax pur-
poses. PFurther, the actions of either spouse in sttempting to deal with the
property by will and the method {he survivor uses to deal with the property
after death of one of the speouses may well have unexpected tax consequences,

See Bordenave v. United States, 150 F. Supp. 820 (N.D. Cal. 1957).

It has been suggested that legislaticon be adopted which recognizes the
true nature of the hybrid "community joint tenancy” form so as Lo create
concrete rules as tp its creation, taxebility, and continuation. A limited
form of recognition of this new form of property with regard to the rights

of third parties was suggested in Griffith, Ccmmunity Property in Joint

Tenancy Form, 14 Stan. L. Rev. 57 (1961).




The best solution to the problems presented by this ancmolous property
form would te to adopt changes of the rules applicable to joint tenancy
property as part of a camprehensive revision of the probate procedures. Such
a ccmprehensive revision would he a substantial undertaking. The State Bar
has undertaken a study of probate reform, but it is not known when this
project will be completed. This problem may be one that merits immediate

study by the Law Revision Ccmmission.

Videotape in California Trials

Mr. Merzon {Exhibit I) suggests that the Commission study the use of
videotapes both as a discovery tool and at trial., These questions are
currently being studied by the Judicial Council, and the Advisory Committee
on Judicial Case Flow of the Governor's Conference on Criminal Justice has
undertaken a study of the use of videotaped trials ip criminal cases. It
would seem unnecessary for the Commission to duplicate their efforts at
this time. The Ccoomission has previously decided not to study this topic

and has suggested to the Judicial Council that that body study the matter,

Inverse Condemnation Requirement of Prior (Claim

The State Bar has approved a resclution recommending an amendment to
the Government Code to provide for the addition of Sectiocn 904 allowing an
inverse condemnation suit against a govermment entity without the necessity
of filing a claim with the entity. The staff recommends that the Commission
give priority to drafting a recommendation to the 1975 Legislature to

achieve the same result.

Homestead Law

Mr. Merzon (Exhibit I} suggests a study be made regarding priorities

in recordation of a hcamestead declaration and a Judgment lien. Specific
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reference is made to the problems raised by Belieu v. Power, 54% Cal. App.

24hy, 201 P. 620 (1921). The Commission is already studying the gquestion of

creditors' rights,and this guestion would seem t¢ fall within that study.

Probate

Mr. Merzon (Exhibit I) suggests that the Commission undertake a study
of the wheole area of prchbate law, pointing particularly to the questlions of
inheritance taxaticn of contingent remainders and the problems of statutory
commissions. A committee of the State Bar is presently in the process of
studying probate law, and it ssems unnecessary for the Commission to duplicate
the work of the State Bar committee. Fuarther, it is felt that the area of
tax policy is not an appropriate one for Commission consideration. Finally,
any study of inheritance taxation would require comprehensive study which

is not feasible at this time,.

Jury System

Judge Yale has orally suggested that the Commission consider the entire
jury system. He believes radical changes are hneeded in the procedures for
selection, compensation, and use of Juries., There has been considerable
concern from other scurces regarding juries {see proposals of Los Angeles
County Judicial Procedures Commission--Exhibit VI).

A comprehensive study of the jury system would be most worthwhile. Tt
should be pointed out, however, that there are other groups which have under-
taken studies in this area. For example, the Advisory Ccmmittee on Judicial
Process Case Flow of the Governor's Conference on Criminal Justice has been
assigned the question of jury selecticn. Perhaps the Commission could obtain
funding for a comprehensive study of these gquestions from some independent

source. However, in the past, we have not found it profitable to duplicate
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the efforts of other groups. If the Comwission is interested in the topic--
one that would reguire a substantial expenditure of time and resources--the
staff will investigate further into the activities of other groups in the

field.

Verification

The staff reccmmends that the Commission request permission to study
the question of whether the requirement of verification of pleadings should
b2 eliminated.

Federal Rule 1l provides for the signing of pleadings by an attorney if
the party is represented by an attorney. Further, the rule eliminates the
requirement of verification of pleadings. See Fed. Rules Civ., Proc, 11
{(Exhibit VII--gold). The Commission has already recommended that the
substance of Rule 11 be substituted in eminent domain cases for the regquire-

ments of subscription by the party and verification, See Tentative Recommenda-

tien Relating to Condemnation Law and Procedure: The Eminent Domgin Law, 12

Cal. L. Revision Comm'n Reports § 1250.330 at 165 (1974).

Present California law requires subscription of the pleadings by either
the party or his attorney. Code Civ. Proc. § 446. Under this section,
verification is not necessary except in cases specifically required by
statute. 2 B. Witkin, California Procedure § 347 (2d ed. 1971); California
Civil Procedure Before Trial 328-330 {(Cal. Cont. Ed. Bar 1957). However,
control of the question of verification, except in specifically enumerated
cases, is left to the discretion of the plaintiff. If the plaintiff chooses
to verify, the defendant is forced to do so. If the complaint is verified,
the answer must be verified and must be specific and not general.

This option places the plaintiff in seme gifficult situations. First,
if the plaintiff does not verify the complaint, it may be considered by some

=
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i

The trand Lg bewar
which naz Teen termed "ihe w31 Loc barien formaiity of en oath to pleading.”
2 Wright & Miller, Federal Practice and Procsdure § 1335 (1969). See, e.g.,

Proposal of Oregon State Bsr Associeticn Commitiee;

3. Elimination of Requirement of Verification of Pleadings {Exhibit
).

Present Oregon fuw requires that all pleadings, excepd s demurrer,
shall be verified v a party. his sgent or sttoraey, to ihe effect that
he befteves it to be true. The proposed amendment would eliminate
ihe requircment thai pieadings be verified and simply require that
the pleadings be subscribed by a party or a resident attorney of the
state.

This change in the law is sought for the rezson that the verification
is neither meaninzful ror eseful. The use of verified pleadings to
iupedchk a party is rarely effzctive, and the mechanics of obtaining
the verificatron ate oficn inconvenicnt and time conswming for client
and lawyer slike, therehy inereasing the expense of legal services.

Cless Actions

AL tha Sepiember L9735 meeting, the Jeomisslon nonsidered the suggestion
for a compranensive chuay of class sotlon: in falifornia courte {see Exhibit
VIII) and determined uot to study the question st thai time, However, the
Commission requested that class actionn geain be presznted for conslderation
when propeosed toplce for this yoar were considared. The staff recommends
that, since we have s considerables seenda of lerge toples presently under
conglderation, it would not be dosirable Lo undertake a stody of thie rapidly

develonineg Fisld of law.



Domestic Relations

Exhibit I notes two practices in the area of domestic relations law
which need clarification:

(1) Entry of & final decree of divorce over the objection of an
attorney who has not been paid.

{2) Denial by the trial court of visitation and/or custody modifi-
catlon or enforcement in a case in which the moving pary is delinguent

in support payments.

The staff recommendé that, since there are a number of large toplces
presently uvnder study and since consideration of the proposed matters
would necessarily require broader study of enforcement in domestic cases,
the Commission not request authorization to study these matters at this

time.
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Changes in Discovery Procedures in Conformity With Changes in Federal Rules

In 1957, California adopted the discovery provisions of the Federal
Rules of Civil Procedure with but few alterations. Effective July 1, 1970,
the federal discovery rules were amended to clarify and add a number of pro-
visions. The staff recommends that the Commission reguest that it be author-
ized to study discovery procedures so that these changes--especially the
primery ones listed below--may be considered by the Commission for possible
adoption into California law;

1. Requirement of showing of good czuse for production of documents.

Originally, Federal Rule 34 {Exhibit IX) required a party to obtain a court
order upon a showing of good cause to discover documents or other items of
evidence in the hands of an opposing party. In 1970, Federal Rule 34 was
altered to permit discovery of such items on a simple request to the party.
In the vast majority of cases, the showing proved a waste of time and money
since discovery was routinely granted. PFurther, studies of the federal cases
indicated that, in the large majority of cases in which litigants sought
discovery of documents, court orders were not actually sought. The parties
dealt with the requests extrajudicially. See Exhibit IX (Notes on Amendment
to Federal Rule 3%). Under the present federal rule, the burden is shifted
to the objecting party to go to court for protection in those relatively few
instances in which discovery is improper.

Under Code of Civil Procedure Section 2031(a), California retains the
requirement, of a showing of good cause to obtain the production of documents.
The requirement has been eliminated in a number of states (e.g., New York).
It is recoghized thet, in California, to avoid the requirement of a showing
of gaod cause, most attorneys agree on discovery without the necessity of

a court order. However, ih those cases in which a court hearing is held,
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there is unnecessary expense and waste of valuable court time. Adoption of
the federal rule would eliminate situations where slavish adherence to the
rules are a burden on the system and add to the cost of litigation.

2. Protection of expert opinion under work product rule. In 1970,

Federal Rule 26(b)(Exhibit X) was amended to add a specific work product rule
covering expert information. This section permits discovery of the opinlons
of a party's expert only after it is determined that the expert will be a
wiltnese at trial. Further, & party may discover facts known or opionions
held by an expert retained by ancther party in anticipation of litigation or
preparation for trial who is not expected to be called as & witness only
upon a showing of exceptional circumsitances under which it is impracticable
for the party seeking discovery to obtain the facts or opinion on the same
subject by other means. The risk that a party will seek to benefit unduly
by deposing the other party's expert is minimized by the requirement that
the discovery is limited to trial witnesses and may only be cobtained at a time
when the parties know who their experts are to be. A party must as a practieal
matter prepare his own case in advance of that time since he cannot hope to
build his case out of his opponent's witness.

After a number of cgses in which the California courts rejected the

work product theory of privilege--see Greyhound Corp. v. Superior Court, 56

Cal.2d 355, 15 Cal. Rptr. 90 (1961)}; Suezaki v. Superior Court, 58 Cal.2d 166,

23 Cal. Rptr. 368 {1962)--the State Bar sponsored statutory changes which

were adopted in 1963 and constituted a statutory work product rule for Cali-
fornia. Code Civ. Proc. § 2016{b), {(g). However, this section contalned no
specific reference to the problem of expert opinion. Two California cases

have recognized the need for protecticn in appropriate situations of the oplnions

of experts employed by the parties in preparation for trial. Oceanside
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Union School District v. Superior Court, 58 Ca1.2d4 180, 23 Cal. Rptr. 375

(1962); Sen Diego Professional Ass'n v. Superior Court, 58 Cal.2d 19&, 23

Cal. Rptr. 384 (1962). Although these cases suggest a California rule
which would generally conform to Federal Rule 26(b){4), a rule clarifying
the details of the privilege under California Iaw would be useful.

3. Deposition of a corporation or assoclation. Federal Rule 30(b)(6)

(Exhibit XI) was added in 1970 to permit a deposition of a corporation or
association. Previously, as in California, an interrogatory could be sent
to a corporation to be answered with "corporate knowledge)” but there was

no way to obtain these advantages by depesition. One could take the depo-
sition of a specific corporate employee but, Ffrequently, the employese chosen
did not know the information required, and the deposition proved a waste of
time. The new rule requires the party 1n his subpoena to describe with
reasonable particularity the matters on wvhich examination is requested.

The organization named is then regquired to designate a person or persons
who have the pertinent knowledge who then testify at the deposition as to
matters known or reasonably available to the organization. The addition

of this type of procedure would seem guite useful in Californis.

4. Supplementation of discovery responses. Federal Rule 26(e) was

added in 1970 to require a2 party who has responded to a request for discovery
to supplement his response to inciude information thereafter acquired under
certain limited circumstances. FExhibit X. These exceptions basically have
to do with identity of a possible witness learned after the prior discovery
or the pame of an expert witness to be used at trial and the subject matter
and substance of the expert's testimony. Similarly, the party is reguired

to amend prior responses 1f he learns that the prior response was incorrect
or, though the response was correct when made, is no longer correct and
circumstances are such that a fallure to amend the response is in sub-

stance a knowing concealment. 17
E Ap R



The alternative Lo reguirement of supplementation is a new set of
interrogatories served as close to trizl ase possible. Because courts often
require discovery to be completed a certain number of days before trial,
newly discovered information may in fact be hidden. Serious consideration

should be given to adoption of a California rule similar to Rule 26(e}).

Appellate Review

Mr. Merzon (Exhibit I, item 2) suggests that the Commission undertake
a study of the field of appellate review. This would be a major undertaking,
and there has not been a showing that there is a need for such revision at
this time.

Respectfully submitted,

Jo Anne Friedenthal
Legal Counsel
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RAY A. DALLD MAILING AQDORLAN: . O. BOX 720 T72-73%3
DERALD MARDN 773 MORRO BAY BLVD. 54316632
JAMEN B, MERZON " MGRRC BAY, CALIFORNIA 93442 94:!-15‘?’5

March 21, 1974

Marc Sandstrom

Chairman
California Law Revision Commission
School of Law

Stanford, Californis 94305

Dear Mr, Sandstrom: : : !

Your thoughtful and very explanatory March 7, 1974,
reply to my earlier correspondence 18 very much
appreciated., One is certainly encouraged to comment
upon pending Commission topics when one's comments
are so promptly acknowledged and the Commission goes

; | out of its way to make it clear that the comments are

sincerely appreciated,

I do want to take & moment to reply to your inquiry
regarding my thoughts for areas of appropriate
Commission study. My first reaction was to carve out
a great deal of time so that a well thought ocut and
detaliled suggestion list could be submitted, However,
I have just not been able to devote the time necessary
to comprehensively make suggestions to the Commission
and I felt rather than putting the matter off for what
may be an indefinite period, I would instead make some
"off«the-top-of-the-head" suggestions.

1, In the area of probate, several areas could
undergo revision, Indeed, the whole subject
itself, as some have suggested, needs to be
revamped. For example, California Inheritance
taxation of contingent remainders has always
posed a serious tax threat to an¥ testator
who wishes to give some type of flexibility
to his estate, Californis law requires that
the highest contingency be assumed and that
the tax be correspondingly figured. However,
a5 a recent appellate case has discussed, this
is not necessarily the practice followed by
the Controller's office in all instances.

Some type of uniform procedure should be adopted
and one which recognizes the practicality of the
eventual remainderman would be preferable.
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Marc Sandstrom
‘California Law Revision Commission
March 21, 1974

Page Two

3.

by requir

Another area that stands review is the area of
statutory commissions, particularly for attorney
services, There doesn't seem to be much utility
behind & statute which permits an attorney to

-charge on & percentage basis regardless of the

fact that he may have devoted a minimal amount
of time to the handling of an estate, There is
no lamer explanation am attorney can give to a
client in order to explaln the fees than the
explanation that he is required to so charge by .
statute, '

The field of appellate review could stand revision,
1 am aware that many efforts are under foot to
restrict the workload of the appellate courts, how-
ever, it seems to me that the Coomission is among
the least biased and among the most able to make
suggestions and revisions in this area,

CCP 998, "Offers for Settlement," and the area of
settlement in general needs revis:l.on. For example,
does a 998 offer carry with it reimbursement of
court costs Incurred to tha date of the offer or
not? What is the effect of the offer, since the
judgnent would ordinarily carry with it the right
to recover court costs? Also, there appears to
be great _I:stiﬂcation in encouraging settlements

g that the defendant (the insurance
carrier) pay a realistic interest rate from the date
of injury, or possibly, from the date of an offer by
the plaintiff,

In the area of domestic relations, the law could
be clarified to either require or prevent the
practice adopted by some courts, but not bﬁeothea:s,
which prevents the entry of a Final over t
objections of an attorney who hasn't been paid
attorney fees, The practice 1is not uniform and
there is every reason that it should be, Also,
statutory clarification should be given to the
power of trial courts to deny visitation and/or
custody modification or enforcement where the
moving party is delinquent in support payments.
Again, the practice is not uniform and it most
certainly should be, Another area of law which
infiltrates the domestic area 1is the so-called
"Community Joint Tenancy."



LAW OFFIGER
OcLE AND GALLD

Marc Sandstrom

California Law Revision Commission
March 21, 1974

Page Three

In this regard, an article in the most recent
Bar Journal identifies the problem and puints
out how pervasive it is,

5. Video tapes are emerging as a useful courtroom
and discovery tool, Statutory recognition and
procedural regulation of its use is needed,

6. 1In the area of homestead law, I have recently
come across ar uncertainty which is not as
esoteric as it might seem at first glance. It
involves priority where the sequence of events
is as follows: Recordation of Abstract of Judg-
ment, recordation of Title, somewhat concurrent
recordation of Homestead Declaration, Case law
seems to flve the Declaration priority over the
Judgment lien, but the parameters of the pro-
tection are not at all clear, See Belieu vs.
Power, 54 Cal. App, 244, This kind of problem
touches virtually any judgment debtor who wishes
to acquire a home,

I hope my thoughts, as random as they are, may be of some
help. 1 am happy to contribute in whatever manner 1 may
to the working of the Commission and hope that if the need
arises, the Commission will feel free to call upon me in

the future. -

Again, thank you for your very cordial and informative
correspondence.

Sincerely,

'ﬁ-ms B. MERZONY -

JBM:1jt



Memo Th-5k EXHIRIT IIX

REPORT (F COMMITTEE ON REAL PROFERTY OF QREGON STATE BAR (197h4)

REAL "ROPERYY
The Committee recommends:

2. That the Oregon State Bar ?pmw a biii placing a limitation
on the right of reverter and curing ftiie problems of old, owtdated and
anitquated rights of reverter, (Exhibit B.)

DISCUSSION OF RECOMMENDATIONS

2. Limiting Possibiitties of Reverter and Powers of Termination
A grantor may transfer real property and provide that il a specific

condition occurs the title will automaticaily revert to the grantor or

his heirs. For example. A may convey land “to B so long as the

pro?crt is used for school purposcs.” This estate is called a ““determi-
- nable fee” and the retained interest of A and his heirs is cailed a
“possibilily of reverter.” See Simes, Future Interests 41-44 {1951).
Similarly, a grantor may provide that if a specific condition occars
the grantor or his heirs may elect to forfeit the estate created. For
example, A ma{ convey land “10 B provided always the properly
is used for school purposes.” The estate so created is called a “condition
subsequent” and the retained interest of the grantor and his heirs
is called a “power of termination” or a “right of entry for condition
broken.” See Simes Future fnterests 44-4‘?(195!).

_ Under present law, there is no time limit within which the condition
must occur. The time limit of the Rule against Perpetuitics does not
app:y to possibilities of reverter or powers of termination, despite .
the fact that the rule would have imposed a time limit had the grantor
provided that upon happening of the condition, the title would pass
to someone other than the graotor or his heirs. See Simes, Future
Interests 379 (1951). Moreover, ualike equitable servitudes created
by restrictive covenants, the courts have no power 1o apply équitable
principles in order to free property from ibilities of ‘reverter or
of termination after the condition ¢s obsolete.

The iack of time limitationr on poesibilitics of reverter and powers
of termination have impaired the marketability of real estate. The
-mere existence of such interests makes the property so burdened
unmor:g:geable for financing purposes and may impair the abilit
to sell prop:er;y. Moreover, the onguul grantor may long be denz
his heirs scattered near and far or undeterminable, and the condition
no longer relevant; yet the courts are tleas to clear the title.
In current limes, restrictive covenants tend (o be used in lieu of current

_possibilities of reverter and of termination. Nevertheless, many
such interests created in earlier times remain on the records burdening
property. C e .



For these reasons if hes Jong bee recognized that the law should
restrict ghe duratien of these fimicati ns 16 some manner, In 1957
the American Ber Assoctation Committee on Real Propetty, Probdate
and Trust Law approved the repont of its Committee on Impravement
of Conveyancing and Recocding Practices suggesting such a limitation.
This resuited in model legislution which is set forth in Simes and
Taylor, improvement of Conveyancing by Legislation, Title 19 (1960,

The legislation proposed by our Commitiee is a slightly modified
version of the madel fegislaticn conizined in Professor Simes’ book.
The purpose of this {egisiation i« (o hmut the duration of any possibility
of reverter of power of termination o 4 designated aumber of years.
This is donc in two ways. First. preapeciively. any special limitation
or condition subseguent which festricts s fee simple cstate in land
created after the offective deie of the proposed act is extingunished
or ceases to be valid if the condition does not occur within 30 yeats
after its creation. Secord, because there is some question whether
presentiy existing F.&ssihz’!étiers of reverter and powaers of lermination
may constitutionally be extinguished, the bill does not extinguish such
itmitations exisung on the adective date of the act, but requires ihe
recording of a potice to Leep the limitatons aiive. The notice must -
be recorded not jess than 28 vears nor inore than 30 years after the
limitation was created, escept that it the Jinitaton was created more
than 28 years before the effective daic of the Act, the notice may
be recorded any time within two years after the effective date of

‘the Act. Thereafter, renewal notices must be filed every 28 to 30 years
in order to preserve the limitation. The bill provides that the notice
may be filed by any one of the persons then holding the possibility
of reverter or power of terminalion, and permits a conservator 1o
file the notice on behalf of any minor or incapacitated person who
is an owner or part owner of the interest. o

The proposed legislation applies only to possibilities of reverter
and powers of termination which restrict fee simple_title and does
not apply to possibilities of reverter and powers of termination
restricting leases or life estates. The proposed legistation also does
not affect equitable servitudes — that is, conditions and restrictions
enforceable in equity but which do not divest title. Accordingly, any

rantor who wishes 1o {imit the use of real property for a penod
Fonger than 30 years, cou!d do so by an equitable servitude.

EXHIBIT B
A BILL FOR
) AN ACT

Relating to real property. .
Be It Enacted by the People of the State of Oregon:
Section 1. (1) A special limitation or a condition subsequent, which
restricts a fee simple esate in land, and the possibility of reverter
or right of entry for condition broken thereby created, shall, if the
specified contingency does not occur within thirty years afler the
possibility of reverter or right of entry was created, be extinguished

and cease 1o be valid.

(2} This section shall apply only to inter vivos instruments takin
effect afler January 1, 1976, to wills where the testator dies after suc
date, and to appointments made after such date, including appoint-
ments by inter vivos instruments or wills under powers createdp lf;‘orc

such date.

Section 2. The following shall apply to all possibilities of reverter
and rights of entry limited on fees sﬁnﬁ!e existing on January 1, 1976:
(1) A special limitation or a condition subsequent, which restricts
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a fee simple estate in land, and the possibility of reverter or right
of entry for condition broken thereby created, shall be extinguished
and cease 10 be valid, unless within the time specified in this section,
a notice of intention fo preserve such possibility of reverter or right
of eniry is recorded as provided in this Act Such extinguishment
shall occur at the end of the period in which the notice of renewal
aotice may be recorded.

{2} Any person hi-ing suc!:‘gmsé‘ci!it y of reverter or righi of entry
may record in the deed records of the rouaty in which the land is
situated a notice of intentlon: to preseive such inteizsi. Such notice
may be filed for record t:g any person who is the owner or part owner
of such intersst, in which case the notice shall be effective as to the
ﬁ:mn filing the notice und uny other person who is a part owner

ereot. If any owner or pari Owner is 4 miror oF incapaciteted person,
as defined in ORS 126,003, the notice may be filed by a conservator
appointed pursuant to a gmtecthre proceeding under ORS 126.157.

(3} To be effective and io be #ntitied 0 record, such notice shall
contain an accuraie and full description of all land affecied by such
notice; but if such claim is founded upon a recorded instrument, then
the description may be by reference to Ue recorded mnstrument. Such
nolice shnﬂ also contain the terms of the special limitation or condition
subsequent from which the possibility of reverter or right of entry
arises. The notice shall be executed, acknowledged, proved and
recorded in each county in which the land is situated in the same
manner as a conveyance of real property. In indexing such notices
the county clerk shall enter such notices under the grantee indexes
of deeds under the names of the persons on whose behalf such notices
are executed.

{4) An initial notice may be recorded not iess than twenty-eight
years, nor mote than thirty years, after the possibility of reverter or
right of entry was created; provided, however, if such possibility of
reverter or right of entry was created prior to January |, 1948, ihe
notice may be recorded within two yesrs after January 1. 1976, A
rencwal notice may be recorded after the expiration of twenty-eight
years and before ihe expiration of thirty vears from the date of
recording of the initial notice, and shall be effective for a period ol
thirty years from the recording of such renewal notice. In like manner,
further renewal notices may be recorded ailer Lhe expiration of
twenty-cight years and before the expiration of thirty years from the
date of recording of the last renewal notice. -

Respectfully submitted,
Commiitee on Reul i roperty

Reymond R.Bugley. Jr., Joha T. Chinnock, Howard M. Feuerstein, Ron R
Fundingsland, CH. McGir, J. Christopher Minor, G F. Rakestraw Raymond B

- Reif, George C. Reinmiller. Dan VanTheel Crr R, Ormsbee, Secretary: James A

Larpenteur, Jr., Chairman
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LAW QFFICES POST OFFICE BOX LAW
FAGFESSIONAL NULDING
WALKER, SCHROEDER, DAVIS 8 BREHMER MONTEREY, CALIFORNIA 93940
GECROE & WALKER [40e] 378-8:6)
GESACE L. SCHROEDER cABLES LAw

Q. GERVAISE DAVIS 1

BECRGE W BREHMER, Ji. ALso

CARMEL, CALIFORNIA

May 28, 1974

Mr. John DeMoullwy
Executive Secretary

Law Revision Commission
Stanford, CA 94305

Re: Moving Trusts into California
Dear John:

I have just gone through the frustrating experience of obtaining
authority from the Superior Court of the State of California in
Monterey to transfer a New York testamentary trust here with the
permission of the New York Court. The New York Court had insisted
that I get some concurrence in the form of an order from Californi:
before they would issue their order, For that purpose 1 prepared
and filed the enclosed petition, points and authorities and
finally obtained the enclosed order, which was what I needed for
New York but not terribly artful. I enclose algo a discussien
from Condee on probate which discusses the problem,

As you are probably aware Probate Code §1132 was amended several
years agoe to permit the transfer of California trusts to other
states, but no such statue exiets for the reverse. I belleve

the Law Revigion Commission would be doing a service to the Bar
and the public by proposing a brief statute authorizing this,
even if it simply incorporated the provisions of the new existing
statute by a reference, or by some other manner, There certainly
is no clear authority for the action and it occurs more and more
as our cltizens travel from state to state.

Very t

ervasie Davis III



§ 1850. ‘'rransfer of a Trust frem Another State

Is it possible to transfer the {rust estate from another state
to the probate court in Califernia? It might be a good thing
for some legisfative action in regard to this maitor as there are
many trusts in Eastern grobate and in Swrogates’ Courds in
which all of the parties, both {rustees and beneficiaries, have re-
moved to California and in many cases the Surrogates are willing
to transfer the cases if supervision can be taken over in Cali-
fornia. Our Supreme Court has stated in Wells Fargo Bank
case, in holding that an inter vives trust could not be brought
into the probate court as part of a testamentary trust, that the
jurisdiction of the probate court is limited to tiusts created by
wills. This of course does not answer the guestion because the
trusts which are removed to California are created under will.s

There are fwo cases in the Superidor Court of Los Angeles
County wherein trusts from other jurisdictions have been
brought to California and gdministered. The first was brought
tnder the petition of certain benefleiaries and a corporate trus-
tee by way of petition for the appointtment of a succeeding trus-
tee. The petition sot out all the facts of the administration of the
estale in the foreign jurisdiction, set out copies of the will, of the
decree of distribution, and ail other matters In cornection with
that estate, and in the prayer asked that the local corporate
trustee be appointed trustee under said last will. This was done

54. Woests AnnCallrobate Code, 56, Wells Fargo Bank v, Bupcrlor
8§ 1132, 1137, 113t 1135, 1136, Court (1948) 32 {ad 1, 103 P24 721,

55 West's AnnCallPrebate Code,
§ 1134, Btutules 1057, chinp. 449,

58



Ch. 27 TESTAMENTARY TRUSTS § 1850

and in 1521 ihe judge sitting in probale made an order abpolitt-
g o osuccessor tiusico to carcy ouf e ferms of the trust as
wore seb oue i the Wil artached o the petition,  Thereafter
am! aceountls were Gled i this mater for g number of years
untit tite trust eventuabhy erminoted by s temmns and a final
account and an arder foe disteibution was madn

More recently a setition was filed asxing for the appoiniment
of a frustee under & will for an esinte which had been admints-
tered in Michiizan.,  As In the Van Frank petition, all of the facts
coricetning the Michigan estate were set forth, Including eopies
oi the will and orders of distribuiion, This was flled as a pro-
bate maticr but {he keeping of the file in sogregated groups is
probnbly only a houseleeping function of the County Clerk and
if the petition states any ceuse of aciion within the jurisdiction
of the Superior Couwrt it may be considered by the couri irre-
spective of the type of file in wiich the petition is kept. This
matier was referred by the presiding judge to the probate de-
pariment, ordering that it be heard as a petition in eguity. An
order was thercupon made appointing the trustee znd retaining
continuing jurisdiction overr the proceedings for adminisiration
in the State of California for the trusi, as cstablished by the
will. Presumably this trust wiil be processed in the probate do-
partment beezuse it is the type of account and trust proceeding
which is usually handled ihere, Bui it has not been accepted as
was the older case; as o clear probaie matter,®

There may be some doubt, however, if the court has any of-
fective jurisdiction over a trust of this character attempted Lo be
transferred from the probate oe surrogate's court of another
state, A demurrer was sustained without leave to amend on a
petition to approve an accounting of a private trust. Tt was held
that the probate rods vonfors jurisdiction in these matiers only
to trisis creoated by cestates digiributed in that court, and there is
no special proceeding provided for the approval of a private trust
where ne dispute or controversy exists.™ There ix another case
which throws doubi on the possibility of bringing a trust inte this
state under present laws, This case held that although the supe-
rior court had appointed a trusiee it could not later settle his
accounts wiless there was a controversy and a new equity action
was started.™

57. Estate of Philfp Riler Von 59, Gillette v, Gitlotto (19395 122 CLA.

Frantk, L.ASup.Ct No. 51164 640, 10 .24 Y00,
58, Estate of Costelle, LANepCr G Ol Wel Supply Oo. v, Buporior
No. 47047, Court (1935 o C.A2E 621, 51 B2d
e,

59



§ 1850 TESTAMENTARY TRUSTS Ch. 27

Tt is doubtful if the 1959 amendments permitting additions
to testamentary truss from other sources will be any help in
transferring trusts from other siates to the probate courts in
California unless there is an estate here, ancillary or otherwise 8t

If the estate in California does not provide for g trust it might. '
be possible to petition in the estete to appoint a trustee on the
grounds a trust fund is expected from another source®™®

8f. Wost's Ann.Cal Probote Code,
88 1120-1120.1, Statutes 1959, chap,

SM: '§§ 11 2“
62, Woest's AnnCal Probate Cade,
§ 1125,
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EXHIRIT vI

Reform ot Jury System
Urged by County Agency

Hy Babide carlerel

The Foon Angicies
Propedpies OUopone
wtote fegisbithne foo el BT
Pasen repre-onicive of the cong

CHTL TN

and

W earile uEeTis
he
'I:':

HHYY wremips. ioview of o
i Lardships invoived i
sepviee U slated Honean T
welings chainun Gf
FITGLEEUTI LT LRG
Ty Phe vty eloardd g 2

The commission asked the Boarg
of Supervisors, which presesntly has
the report wader vensideration, 1o
rrcommend  thal the stale

Tegestature broaden the base of the
JUry system

One area recemmended was by
tncrease & jurorT’s compenisation
From $3. ey 1o $25. with the cost in
civil trigls to be paid hatf by She
litigaente and Bkl v the codnties
and the glate

Incentives, such as tax crexiits,
should by provided to emnployers
who ke up any income lwsa 1o
emplovees on. jury duiy, the regor
vontinged.

While reteining esxemptioes
based on hardship, the cemmissiog
recomimended thel exempilong for
Jury duty be elimizated to the
grealest exlend possible.

The commission also asked that
the base for sclection of jurors ke
expanded Ly using the Hgt af
licensed drivers in addition (o the
prezently used vbher's list.

The final recommendation by {he
commission  was  aimed  af
praviding Fairness to both parties
under jury trigi cpnditions.

Hois as follows:

“M a party reguests 8 jury and
posts jury fees, and wishes o wsive
wry, he must give notice of waiver
o the oppoesink party no inter than
A davs prior s tread

fn the event, the feport stafed, the
matice s a0t pven. ke paris
tepieshing the jury s responsibie
for jury costs udess, of pourse, the
verdicl is in his favor, |

smth suid the reason for dhis cule
Is to prevent a party froen droppicg

GRETVIND] &,

al it
Feiriy i
s hie endd
Fhe regured

e wry an the
preveniieg e g

O eEtee up wii

gl Ciiseric sl L inerpgsed
: Ag rodt e proposdls

e Tegd et oo imporiant e
maintiln the aitegoty of sur jury
5 i Emdh said i the report (o

e s gth Frank foling
execufive alficer of the Low Angejos
Suerior Spurt, Fobin said ke favers
Cwmlndple of the eompikan s
Huanusais

Zedin said that the court for many
years has been on record for an
CYeEsEe in jury fres.

Hewever, he said, 2 costs-benets
study shouid be made on the

oposal 0 Inciude the driver’s
fcenae lis! with the voter's it in
seeking jurors.

Zolin crutioned that duplication
wonld be high Decause many
peranes use their coitimorn hame oh
the voler's lisd swd ikeir formal
nisrne on the driver's lind.

Here she cost of preventin
dupiicaiion would be great, e said.

wolia slso suggested that g study
should be made to  determine
whether attorney: can decide 30
?ays priet lo {riml if they wanl &
Y. )

Lotin suid he supports the plan to
prevent the dropping of juries on
he dey of the trelal. but is not sure
thal 3 days i edequate.
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EXHIBIT VII

FEDERAL RULES (F CIVIL PROCEDURE

- Rale 11
mumﬂornmmm

Every pleading of a party represented by an sttorney shall be
signed by at least one attorney of record in his individual name,
whose sddress shall be stated. A party who is not represented
by an attorney shall sign his pleading and state his address, Ex-
cept when otherwise specifically provided by rule or statute,
pleadings need not be verified or socompanied by afidavit. The
rule {5 equity that the averments of an answer uiider oath must
be_overcome by the testiony of two witness or of wne wit-

" ness sustained by corroborating circurastandes is abolished. The

signature of an attomey conetitutes s certificate by him that he
has read the pleading: that to the best of his knowledge, infor-
mmmﬂmhmmbmu-uwn
is not interposed for delay. If a pleading i not signed or is
signed with intent to defest the purpose of this rule, it may be
striciken as sham and false and the setion may proceed as though
mmmmmm m-mmdﬁ
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~ UNIVERSITY OF CALIFORNIA, DAVIS PP
BANXELEY * DAVIE + TRVIN + 108 ANGELED « RIVEMIDN + 84N DISGO + SAN TRANCHGO — mprrerpe

SCHOOL OF LAW DAVIS, CALIFORNIA 08815

" May 31, 1973

Mr, John H. DeMoully

Executive Secretary

California Law Revision Comsission
School of lLaw

Btanford University

Stanford, Californis 94305

Dear Mr, Dt!lmdly:

Pursuant to our telephone conversation of yesterday, I sm writing
to suggest that ths Commission underteke a comprehensive study of class
actions in California courts, and to offer my services 2s s consultant
for such a study.

The incrsasing use of the class suit in an increseing variety of
contexts makes desirable s systemstic and disinterested exsminstion of
the procedural and adwinistrative problems associsted with this type
of suit. The Californis Bupreme Court has given considersble sncoursge-
mant to class sctions, but has expressly left unresolved problems of
implameqtation of the class suit. m_z_mm?m_uﬂ 11971}

4 Cal.3d BOO, at 820). The Consumer Lugal Remedies Act (CC #§ 1750~
1784) provides gome guidance for the management of class suits in the
substantive realm with which that statute is concerned. In lLos Angsles,
thers is now in use a Manual for Conduct of Pretrisl Hearings on Class
Action Issues, a document that might afford a firm foundation for a
sound administration of class action issues, but which expressly
disavows taking positions on "issues of law concearning class sctions
which are in dispute.” (Porsmwmrd, p. i). Rule 23 of the Yederal

Rules of Civil Procedure, from which our state courts may and do ssek
guidance, is subject to considerable controversy smong fedaral judges
with raspect to such crucial questions as the viability of the class
suit in a particular cass, the uquirmntl of notica, and the nature
of the allowable recovery. {(See Bi s Second
Circuit Court of Appeals, May 1, 1973,
courts and the lLegislature have had sufficient expurimc with class
actions in their modern usages, that ths time is now appropriate for
& thorough examination of the problems involved.

Thank you for your consideration.

Veryt yours,
Dov!!.

YPronfaosne
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EXRIBIT IX

DEPOSITIONS AND DiIscoviRY Rule 34
Rule 54.

PRODUCTION OF DOCUMENTS AND THINGS AND
ENTRY UPON LAND FOR INSPECTION AND
OTHER PURPOSES

{a) Seope. Any party may serve on any cther party & re-
quest (1) to produce and permit the party making the request,

or someone acting on his behalf, to inspect and copy, any deslg-
nated documents (including writings, drawings, graphs, charts,
photographs, phono-records, and other data compilations from
which. information can be obtalned, transiated, If necessary, by
the respondent through detection devices into reasonably usable
form), or to inspect and copy, test, or sample any tangible
things which constitute or contain matters within the scope of
Rule 26(b) and which are In the possession, custody or control
of the party upon whom the request is served; or (2) to permit
entry upon designated land or other property in the possession
or contro] of the party upon whom the request is served for the
purpose of Inspection and measuring, surveying, photographing,
testing, or sampling the property or any designated object or op-
eratton thereon, within the scope of Rule 26(b).

{b) Procedure. The request may, without leave of court, be
served upon the plaintlff after commencement of the action and
upon any other party with or after service of the summons and
compiaint upon that party. The request shall set forth the
items to be Inspected elther by individuai item or by category,
and describe each item and category with reasonable particulari-
ty. The request shall specify a reasonable time, place, and man.
ner of making the inspection and performing the reiated acts.

The party upon whom the reqguest is served shall serve a writ-
ten response within 30 days after the service of the request, ex-
cept that a defendant may serve a response within 45 days after
service of the summons and complaint upon that defendant.
The court may allow a shorter or longer time. The response
shall state, with respect to each item or category, that Inspec-
tion and related activities will be permitted as requested, uniess
the request i3 objected to, In which event the reasons for objec-
tion shall be stated. If cbjection iz made to part of an item or
category, the part shall be specitied. The party submitting the
request may move for an order under Rule 37(a) with respect to
any objection to or other failire to respond to the request or
any part thereof, or any failure to permit Inspection as request-
ed,

(c¢) Persons Not Partles. This rule does not preclude an inde-
pendent action against & person not a party for production of
documents and things and permission to enter upon land.

As amended Dec. 27, 1946, eff. March 19, 1948; March 30, 1970,
eff. July 1, 1970.



DEPOSITIONS AND DIsCOoVERY  Rule 34

Kolee o0 Amsndmania to Faderal Buks 34 end
Lomperative State Previalonn

ta} Armewdercnis 46 J9T0 fo Rute 3§

The Advisory Commitiec comrmenied on the 870 amepdments. to
Eule 34 aa follows:

fiade %4 i revispd te accempiish the fdiewing major changes §n
ihe oxirting enfe: (1 7o climipate the requirement of good cause,
{2y to hhive the rule aperets exteafodiclally ; (3} to incinde testing wnd
samplng 23 woll ta brapectlng or photegranbing tanglble things:
and 14) to make clear thal the ouie doew not preeiude an Independent
aetion for snnlogous discovery agaiost rorsons nol narties,

Bubdiviripn rah ¢ * * The good cause tequirement was otiginally
inportend in Kule 34 as & general protective provisior 1o the absence
of gxpericoce with the wpeetfis problens chat would arise thereunder.
A the note to Ruaie 26{10 (3 on {risl preperetion materisls makes
clesr, good canwe war ewe gipiled differcot!y te rarying clazses of
documelity, thongh ot without confuston. It has often been sald in
court opinjons that good cause requires a conslderation of need for
the meterfgls and of alternstive mesns of obisining them, {. 8., some-
thing mnore than relevanee and lack of privilege. But the overwhelm-
ing proportion of the camen ip which the formuls: of good cause has
twen applled to reqitlee . s special showilng are those Involving trial
preparation.  In nractiee, the coutw have net treated docnments an
having a gpeclal Immygnity to discovery simply vecauss of their being
documents. Protection mey b afforded to clebns of priveey or seere-
ey of of undne burden or sxnense ander what is now Hule 26{(c) {pre-
vioualy Hule 30(b)i. To be sure, an appraiss! of “undue” burden ILn-
evitably entzils consbderation of the necds of the party seeking dls-
covery., With spaclal provistons added to govern trial preparation
materials and experta, there In no longor any occksien to retaln the
requircment of goed cansc,

The revivion of Rule 34 9 have 1t operate extrajudicially, rather
then by colrt ordir, In to A lorge exteat a reficetion of exlsting iaw
office practiee. The Columbla HSutrvey abowws that of the liligents
seeklng fmapeetion of dornments o (hings, only about 25 percent flled
motiong for court orders. ‘This minor fractlen nevertheless gecount-
e for a signitficant number of mbtlens.  Aboat hall of these motions
wery uneonrtested and In almose all Instapces the party sceking pro-
ductlen witimstely prevailed.  Although en extrajudicial procedure
will not drastically alier exlating practico under Rule 34—it will con-
form to it 10 mout caxea—-1i haw the potentinl of saving coart time in
a substantinl though proportiongiely smell number of cases tried
annyelly, * ¢ ¢

Subdivision (o) Ttue 34 s covised continues to apply only to par.
tles.  Connnents from the bay wmake elear that in the preparation of
cases for (rfal 1t 1 occasionaliy necessary to enter land or [napegt
farge tanglble things in the possesslon of & person not & party, and
that some eourts have disinfaged independent sctions in the Rature
of hills §in equity for such dlecgvery on the grouand that Rule 34 1a
preemptive.  Whlle an tdeal saiutlen to thisx problem s to provide
for dlecovery sgalnat persons not parties In Rule 34, both the Jurlsdie-
tlopst and procedural problemes are very complex.  For the present,
this subdivistun makes elenc that Rule 34 does not preclude inde-
pendent aclinhs for discovery naing peesons not partles,
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EXHIBIT X

DEPOSITIONS AND DISCOVERY Rgle 30 B
| Baie 0.
DEPOSITIONS UPON ORAL EXAMINATICN
(») When Depositions May be Taken. After commencement

- of the action, any party may take the testimony of any person,
Jincluding a party, by deposition upon oral examination, Leave

of court, granted with or without notice, must be obtained only

If the plaintiff seeks to take a deposition prior to the expiration
of 30 days after service of the summons and complaint upon any
defendant or service made under Rule 4(e), except that leave is
not required (1) if a defendant hax served & notice of taking
deposition or otherwise sought discovery, or (2) Y special notice
is given as provided in subdivision (b} (2) of this rule. The at~
tendance of witnesses may be compelled by subpoens as provided
in Rule 45. The deposition of a person confined in prison may
be taken only by leave of court on such terms as the court pre.
scribes,

(b) Neétiee of Examination: Geaeral Requirements;

Special
- Notiee; Non-Stenographic Recording: Productiosi of Doouments

and Things: Deposition of Organteation.

(1} A party desiring to take the deposition of any person
upon oral examination shell give reascnable notice In writing to
-every other party to the action. The notice shall state the time
and place for taking the deposition and the name and address of
each person to be examined, If known, and, if the name is not
known, & genersl description sufficient to identify him or the
particular class or group to which he belongs. If a subpoena
duces tecum Is to be served on the person to be examined, the
designation of the materials to be produced as set forth in the.
subpoena shall be attached to or Inciuded in the notice.

{2) Leave of court is not required for the taking of & deposl-
tion by plaintitf i the notice (A) states that the person to be

‘examined s about to go out of the district where the action is

pending &nd more than 100 miles from the place of trial, or is

. about to go out of the United States, or is bound on a voyage to

sea, and will be unavailable for exemination uniess his deposi-

-tlon is taken bLefore explration of the 30-day period, and (B)

sets forth facts to support the statement. The plaintiff’s attor-
ney shall sign the notice, and his signature constitutes a certifi-
cation by him that to the best of his knowledge, information,
and bellef the statement and supporting facts are true. The
sanctions provided by Rule 11 are applicable to the certification.

If a party shows that when he was served with notice under

-this subdivision (b) (2) he was unable through the exercise of

diligence to obtain counsel to represent him at the taking of the
deposition, the deposition may not be used against him,

{3) The court may for cause shown enlargs or shorten the
time for taking the deposition.

(4) The court may upon motion order that the testimony at &
deposition be recorded hy other than stenographic means, in

e



Rule 30 RULES QF CIVIL PROCEDURE

which event the order shall desigrate the manner of recording,
preserving, and filing the deposition, and may Inchide other pro-
visions to assure that the recorded testimony will be accurate-
and trustworthy. If the order {s made,-a party may neverthe-
less arrenge t0 have a stenographic transcription made at his
OWN expense, -

(5) The aotice to a party deponent may be accompanied by a
request made in compliance with Rule 34 for the production of
documents and tangible things at the taking of the deposition.
The procedure of Rule 34 shall apply to the request.

{6} A party may in his notice and in a subpoena name as the
deponent a public or private corporation or a partnership or as-
soclation or governmental agency and describe with reasonable
particularity the matters on which examination is requested. In
that event, the organization so named shall designate one or more
officers, directors, or managing agents, or other persons who con-
sent to testify on its behsif, and may set forth, for each person
designated, the matters on which he will testify. A subpoena
shall advise a non-party organization of its duty to make such a
designation. The persons so designated shall {estify as to matters
known or reasonably aveileble to the organization. This sub-
division (b) (6) does not preclude taking a deposition by any
other procedure authorized in these rules.

"(e) Exsmination and Cross-Examination; Record of Xxarmina-
tion; Oath; Objections. Exumination and cross-examination of
witnesses may proceed as permitted at the trisl under the provi-
slons of Rule 43(b). The officer before whom the deposition is
to be taken shall put the witness on oath and shall personally, or
by someone acting under his direction and in his presence,
record the teatimony of the witness, The testimony shall be
taken stenographically or recorded by any other means ordered
in accordance with subdivision (b) (4} of this rule. If requested
by one of the parties, the testimony ehali be transcribed.

All objections made at time of the examination to the qualifi- -
cations of the officer taking the deposition, or to the manner of
taking it, or to the evidence presented, or to the conduct of any
party, and any other cbjection to the proceedings, shall be noted
by the officer upon the deposition. Evidence objected to shall be
‘taken subject to the objections. In lleu of participating in the
oral examination, parties may serve written questions in a
sealed envelope on the party taking the deposition and he shall
transmit them to the officer, who shall proponnd them to the
witness.and record the answers verbatim.
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{d} Motion to Terminste or Limli Examination. At any time
during the taking of the depeslilon, on motion of a party or of .
the deponent and “pon a showing that the examination i heing
conducted Int bad iaith or in suck manner as unregsonabiy to an-
oy, emberrass, or oppress the deponent or party, the court in
which the ection i3 pending or the conrt jn the district where
the depoesition is being taken may order the officer conducting
the examinetion to cease forthwith from teking the deposition,
or may Hmit the scope and manner of the tsiing of the deposi-
tlon as previded 'n Rule 25(¢). If the order made terminates
the examinaiion, !t shali be resumed theveafter only upon the
order of the court in which the acilon is perdiing. Upon detnand
of the objecting party or deponent, the iaking of the deposition
shall be suspended for the time necessary to make s motion for
an order. The provislons of Rule 37{e) (4) apply to the award
of expenses incurred in relation to the motion.

{e) Submission to Witness; Changes; Bigning. When the testi-
mony is fully transcribed the deposition shall be submitted to
the witness for examination and shall be read to or by him, un-
less such examination and reading are waived by the witness
and by the parties. Any chenges in form or substance which
the witness desires to make shall be entered upon the deposition
- by the officer with a statement of the reasons given by the wit-
ness far making them. The deposition shall then be signed by
the witness, unless the partles by stipuiation waive the signing
or the witness is i}l or cannot be tounid or refuses to sign. If the
depositicn is not signed by the witness within 30 days of its sub-
mission to him, the officer shall sign it and state on the record
the fact of the walver or of the ilinesz or absence of the withess
or the fact of the refusal to sign together with the reason, if
any, given therefor; and the deposition may then be used as ful- ~
ly as though sigmed unless on & moton to suppress under Rule
32(d) {4) the court holde that the reasons given for the refusal
to slgn require rejection of the deposition ln whole or in part.

(1) Certification snd Filing by Officer; Exhibits; Coples; No-
tice of Fillng. (1) The officer shall certlfy on the deposition that
the witness was duly sworn by him snd thet the deposition Is a
true record of the testimony given by the witness. He shall then
securely seal the deposition in an envelope indorsed with the
title of the action and marked “Deposition of [here insert name
of witness]" and shail promptly file it with the court in which
the actlon is pending or send 't by registered or certified mail
to the clerk thereof for filing.

-...5-
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Documents and things produced for inspection during the ex-
amination of the witness, shall, upon the reguest of a party, be
marked for identification and annexed to and returned with the -
deposition, and may be inspected and copied by any party, ex-
cept that {A) the person producing the materials may substitute
copies to be marked for identification, if he effords to all parties
fair opportunity to verlfy the coples by comparison with the
originals, and {B) if the person producing the materials requests
their return, the officer shall mark them, give each party an op-
pertunity to inspect and copy them, and return them to the per-
son producing them, &nd the materials may then be used in the
same manner 8s if annexed to and returned with the deposttion.
Any party may move for en order that the original be annexed
to and returned with the deposition to the court, pending final
disposition of the case,

(2) Upon payment of reasonable charges thevefor, the officer
shall furnish a copy of the deposition to any party or to the de-

ponent.

{3) The party taking the deposition shall give prompt notice
of its filing to all other parties.

{g) Fallure to Attend or to Berve Subpoena; Expenses,

(1} If the perty giving the notice of the taking of a deposi-
tion fails to attend and proceed therewith and another party at-
tends in person or by attorney pursuant to the notice, the court
may order the party giving the notice to pay to such other party
the reasonable expenses incurred by him and his attorney In at-
tending, including reasonable attorney's fees.

(2) If the party giving the notice of the taking of a depaosl-
tion of a witness fails to serve a subpoena upon him and the wit-
ness because of such failure does not attend, and i another par-
ty attends in person or by attorney because he expects the depo-
aition of that witness to be taken, the court may order the party
giving the notice to pay to such other party the ressonsble ax-
penses incurred by him and his attorney in attending, including
reasonable attorney’s fees.

As amended Jan. 21, 1963, eff, July 1, 1963; March 30, 1970, eff.
July 1, 1970; March 1, 1871, eff. July 1, 1971,

4-—»1
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Moiss ar Amandmenis to Fadarsf Ruls 30 and
Comparailve Stals Pravisioss

(0} Amendmenis in 30 Ip Kale 30 snd Reorgasisation
of the Dacovery Relss

Bue the Noten on Amendments to Feders! Rule 28 for 5 discussion
of the 1970 reorganization of the discovery provislons, which has had
an Important effoct on Rule 3¢ Ruie 28 now deals solely with the
genersl peope of discovery wherear Rule 30 governs all dotatls of
cral depositlons.

In additicn to the reorzauizatlon, the 1970 amendmenta to Hule 30
inctuded & nmamber of Importent nlterationa in the depoxition prectice.

The Advisory Commmittee commentsd on these alverations an follows:

Bubdivirion (g). * R {Prior to the smendments a party wes
required to obtain leave of conrt I notice wan werved within 20 days
after commencement of the action.]

The purpose of requiring the piainti? to obtain leave of court s
* * ¥ to protect “u defendant who hae not had an opportunity to
retaln counsel and inform himsel? as to the nature of the sult”
Note to 1848 amendment of Rtule 28(a), quoted (n 3A Barron & Holt-
goff, Federnl Practice gnd Procedure 455-456 (Wright ed. 1858). In
order to gusure defendant of this epportunity, the peeiod is lengthened
to 30 days. This protection, however, in relevant to the time of tak-
ing the deposition, not to the thne that noflee in served. Bimilariy,
the protective period should rup from the mervice of pProvcese rather
then the fiting of the compleint with the court, * * *

Plaintif? I8 excused from cbtaining leave even dutlng the inftlal
30-duy perlod If he glves the specinl notice provided in subdivision (0
(2). The requlred notice mual state that the person to be examioed
in about to go vut of the district where the action 1y pending and more
than 300 miles from the place of triol, or cut of the United States,
orf on & vayage to ser, snd wifl he ungveliable for examinatlon un-
less deposed within the 30-day perlod. These events oocur mowt
ofter {n maritime itigation, when seéemen are transferred from one
pori to another gr are sbout Lo go to weg.  Yet, there are anslogous
sltuations In repgoritime itigrtion, and although the meritine prob-
lems sre more common, & role Hhinited to clodms in the edmiralty and
maritime Juriadiction {8 nct justified. * # »

Subdivision (L; (5). A provision is udded %o enable a party, through
pervice of nolice, to reguite another pariy to produce documents or
things at e taking of his depositlon, This may now be done as to
a nonparty depenent through use of & subpoena duces tecuin /8 au-
thorized by RHule 43, but semée courts have held thet documents may
be secared from a party only under Rule 34, See 2A Barron &
Holtzof?, Federai Praciice and Procedure § 8441 7. 832, § 192 n. 18
(Wright ed. 1861}, With the ciimination of “good cavse” framm Rule
34, the resson for this restrictive doclrine hues disapperred. * * *
I the discoverlng pariy inslets on cxeminmg many and complex
documents at the taking of the deposition, thercby eausing undue

[
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burdens on otbers, the intter mey, puder Hulea 28(c} of 304}, apply
for n court order that the examining perly proceed via Rule 34
nloee,

Kubdivision {5} (9). A new pravislon is added, whereby a party may
name n corporation, partnership, assecintion, ot EOYCINMOntnl Agency
ne the deponont and dealgnate the matiers op which he requests cx-
andnntion, rod the organlzation shall then name one or move of ita
oftleers, dircetors, or mannging ogents, of other persons consenting
to appedr angd testify obi its bebalf with respect to matters known or
reasonably avalinble to the organization. €f. Alberta Sup.Ct.R. 256,
The organfxation may deslgnate persons other then officets, direc-
tors, and menaging agents, hat only with their consent. Thus, an
employee or agent who has an independent or conflicting Interest In
the ltigatlon—for example, in s personel injury case—can refusc
to testify on behulf of the crganization, * ¢ *

The new procedure should be viewed as wn added facillty for dis-
covery, one which may be advantageoua to both sides s well as an
Improvenwent in the deposiiion process. 1t will redpce the alffi-
cultles now encountered in determining, prior to the taking of a dep
okitlon, whether s particular employee or agent is » “mAnsging agent.”
Bee Note, Discovery d4patinst Corperalions Under the Federal Rules,
47 Towa L.Rev. 1006-1028 (1962) It will curb the “bacdylng” by
which officers or managing sgents of & corporation are deposed in
turn but each disclaliss knowledge of facts that are clearly ksows
to persons 1u the organization aud thereby to it. Of. Haney v. Wood-
ward & Lothrop, Inc, 330 P.2d 040, 044 {4th Cir. 1984} The provl-
alon shauld also aeslat organizations which find that sn uopeccssard-
1y lorge number of thelr officors and agents are being deposed by v
party uncerisin of who in the organization has koowiedge. Home
courts have held that ucder the exiating rules & corporation should
not be burdened with choosing which person ls to appear for it
K. g, United Stater v. Gahagan Drodg!ug Corp., 24 F.R.D. 328, 320
{8.0.N.Y.1058). Thle burden is not easchtially different from that of
answering interrogatories under Hule 33, and Ia in any case lighter
than that of an examining patty ignorant of who (o the corperation
has knowiedge. » * *
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EXEIBIT XI

PRPOSITIONS AND DiSCOVERY Rule 26

Y. DEPOSITIONS AND DISCOVERY
Kule 26,

GENERAL PROVISION S GOYERNING DISCOVERY

(&)} BDiscovery Methods, Parties may obtain discovery by one
or mere of the following methods: «depositions upon oral exami-
nation or writlen guestionsg: written interrogatories; production
of documoents or ihings or permission to enter upon land or oth-
er property, for Inspeetion and other purposes, physica! and
mental examinations; and reguesis for admission. Unless the
court orders otherwise under subdivision (¢) of this rule, the
freguency of use of these methods is not limited,

{b} Scope of Discovery. Unless otherwise limited by order of
the court in accordance with these rules, the scope of discovery
is as follows: :

(1} In General. Parties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter
involved in the pending action, whether it relates 1o the claim or
defense of the party seeking discovery or to the claim or defense
of any other party, including the existence, description, nature,
custody, condition and location of any books, documents, or oth-
er tangible things and the identity and location of persons hav-
ing knowledge of any discoverable matter. It is not ground for
objection that the information sought will be inadmissible at the

tria) if the information sought appears reasonably calculated to

lead to the discovery of admissible evidence.

(2} Insurance Agreemients. A party may obtain discovery of
the exisience and contents of any insurance ggreement under
which any person carrying on an insurance business may be la-
ble to satisfy part or all of 2 judgment which may be entered in
the action or to indemnify or reimburse for payments made to
satisfy the judgment. Information concerning the insurance
agreement is not by reason of disclosure admissible in evidence
at {rial. ¥For puirposes of this paragraph, an application for in-
surance shall not be treated as part of an insurance agreement,

{3) Trial Preporation; Materials.  Subieci to the provisions
of subdivision (h) {4} of this rule, a party may obtain discovery

of documents and tangible things otherwise discoverable under’

subdivision (b} (1} of this rule and preparcd in anticipation of

litigation or for trial by or for another party or by or {for that

other party's representative (including his attorney, consultant,
%3
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surety, indemnnitor, insuver, or agenty oniv upen a showing that
the party seeking discovery has sibstantial need of {he materiils
in the preparation of his ¢ase and that he is unable without un-
due hardship {o obiain the substantial equivalent of the materi-
als by other mesns. In ordering discovnry of such materinds
when the required showing has been made, the cowrt shall pro-
tect against disciosdie of the mendal impressions, conclusions,
gpinions, or legal theories of an altorney or other representalive
of a party concerning the litigation.

A party ray obtain witheul the required showing a sialement
concerning the action or s subject malter previously made by
that party., UpGn request, a person nhoi & parly may obtlain
without the required showing o statement concerning the action
or its sibject matter presiously made by that person. If the re-
quest is refused, the person may move for a court ordet.” The
provisions of Rule 37{a; (4} apply to the award of expenses in-
curred in relation to the motion. For purposes of this para-
graph, a statement previously made {s (A) a written statement
signed or otherwisc adopted or approved by the person making
it, or (B) a stencgraphic, mechanical, electrienl, or other record-
ing, or a transcription thereof, which is a substantially verbatim
recital of an oral statement by the person making it and contem-
poraneously recorded,

(4) Trial Preparation: Experts, Discovery of facts known
and opinions held by experts, otherwise discoverable under the
provisions of subdivision {h) {1) of this rule and acquired or de-
veloped in anticipation of litigation or for trial, may be obtained
only as follows:

{A} (1) A party may through interrogatories require any
other party to identifyv each person whom the other party ex-
pects to call a8 an expert witness at trial, to state the subject
matter on which the expert is expected to testify, and to state
the substance of the facts and opinions to which the expert is
expected to testify and a summary of the grounds for each opin-
jon. (i} Upon motion, the court may order further discovery
by other means, subject to such restrictions as to scope and such
provisions, pursuant to subdiviston (b} (4) {C) of this rule, con-
cerning fees and expenses as the court may deem appropriate.

(B) A party may discover facts known or opinions held by an
expert who has been retained or specially employed by another
party in anticipation of liugatlion or preparation for trial! end
who is not expected to be called as a witness at trial, only as
provided in Rule 35{b) or upon a showing of exceptional circum-

24
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stances under which it is impracticable for the party seeking dis-
covery to obtain focts or epinlons on the skme subject by other
means.,

(C) Unless manifest injustice would resuli, (iy the court shali
requiie that the party sceking discovery pay the oxpert g rea-
sonable fee for time spent in responding to aigcovery under sub-
divisions thy (4)Y (AY iy and by {(4) () of this rule; and (i)
with respect to Giseovery obfained under subdivision (b) (4)
TAY {71) of thiz rule the court may require, and with respect to
discovery obtained under subdivisien (b} {43 (B) of this rule
the court shall require, the party sceking discovery fo pay the
other party a fair portion of the fees and expenses reasonably
incurred by the latter party in obtaining facts and opinions from
the expert.

{c) Protective Orders. 1fpon motion by a party or by the
person from whom discovery is sought, and for good cause
shown, the court in which the action is pending or slternatively,
on matiers relating {o a deposition, the court in the district
where the deposition is to be taksn may make any order which
justice reguirves to protect a party or person from annoyance,
embarvassmen!, oppression. or undue burden or expense, includ-
ing one or more of the foliowing:. (1} that the discovery not be
had; {2) that the discovery may Ge had only on specified terms
and conditions, including a designation of the time or place; {3)
that the discovery may e had only by a method of discovery
other than that selectod by the party seeking discovery; (4)
that coriain matiors not be inquired into, or that the scope of
the discovery be limited fo certain matters; (35} that discovery
be conducted with ne one present execent persons designated by
the vourt; {6} that & deposition after being sealed be opened
only by order of the court; 1) that a trade sceret or other con-
fidential rescarch, development, or comimercial information not
be disclosed or be dicjosed oniy in 2 desipnated way,; (8) that
the parties simultancously file specificd documents or informa-
tHon enclosed in sealed envelopes ta be oponed as directed by the

~ court.

If the motion for a protective order i@ denied in whole or in
part, the rourt may, on such terms and conditions as are just,
order that any Marty o poron provide or permil discovery.
The provisions of Rule 37(ay {4 apply to the award of expenses
incurred in relation to the motion.

(4 Sequrnce and Piming of Diseovery. Unjess the court upon
mation, for the comvenienss of parties and witnesses and in the

8BS
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interests of justice, arders otherwise, mothods of discovery may
b usedd i any sequence and the Tae! thae a party is conducting
diseavery, whether by skeposition o oiherwise, shail not operate
ter detay arey nther Bus s diseovers.

(e} Sopptementation of Bespodses, A pariy who has responded
Too o reguest for diseovery with a2 respense that was complete
when made s under no disy to supplemient kis response to in-
clude information theredftor acquired, esvopt as follows:

{10 A party is under g iy scesanably 1o supplernent his re-
sponsc with respect to any guestion directly addressed 1o (A)
the identity and loeetion of persons having knowledge of dis-
coverabie matters, and (31 the identity of each person expected
to be called g5 an expert witness st trial the subject matter on
which he is expectod o testify, and the sabstapce of his testimo-
ny.

{2) A party is under a duty seasonably to amend a prior re-
sponse if he obtains information upon the basls of which (A) he
knows that the response was incorrect when made, or (B) he
knows that the response though correct when made is no longer
true and the circumstances are such that a fajlure to amend the
response is in substance g knowing concealment,

(3) A duty to supplement 1esponses may be imposed by order
of the court, agreemment of the parties, or at any time prior to
triai through new reguests for supplementation of prior re.
sponses,

As amended Dec, 27, 1946, off, March 19, 1948; Jan. 21, 1963,
eff. July 1, 1963; Feb. 28, 1966, «tf, July 1, 1966: March 30,
1870, eff. July 1, 1970,

Moatss on Amsndmants to Feders! Ruis 26 and
Comparatlve Siate Provision
(a; Awendments fn J970 fo Federal Rule 26 and Roorganlzation
if the Discvcery Htilcs

1. Natuire and Extent of the 1970 Reargenlzation

tn 1070 the fodernl Gscovery pravisions, qd in plurtit'uiur I{eeles
26 aud 30, were the subjeot of a general rearganization g sub-
stantlve revision, The buele renaadwriig was ax follows:

rior Rule No. New Jtile No.
2800) 30¢a), 31ia)
ey Ao
28id) 3%a)
268{e} 32b)
2o 32(e)
J0¢my 30ty
0(h) 244¢c}
32 A2 (d)
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Rude 20 ds poww & genergi vole clearty woverning the aege of gib
the varins discovery devices. Ie o soction ) it contiadan o pumber
af dpartant provisiens dofinfng and, in sese si$hatioes, abering
the seage of permlsaible discovery.

2. Advisary Commitizs Cemmen’z an Substantir-e Alferations In
Ruie 24

The Acivisory Cemmiiloe cotpiinvg on chatiges bie Inie 20 wx fol-
fows:

Kubdicicion h) (2p—-ingnranee Faiicies. Beilb the cuses and commen-
tutern ks shurpdy in ceatlicl an the gueshies whether defendant's
Liashibity insuvepee oovelape iz spfidert Gy diseavery i the estal 2itun-
finr wleit the dsurance eoverage i nel isel? adimisgible and does
ot gt on snothor bwdbe P plic case ¥ @

The aflvisian in repoited cuses e close. 3pate declions hased on
provisions shiller to the federal roles are stimiiarly dHvlded, Hee cases
ecoflected i 24 Barron & floitwof!, Federnl Procifoe avd Procedure
f 4T, na. 4000, 4540 (Welpht ed, 0463 §t sppears to be diffleait 12
tiot impossible to obtaln appellute review of the fesie, Hesolution
by rode amondment is Indicated.  The guestien s essentially pro-
cedaret fn thet [& bears spon preparation for triei and sedivinent twe-
fore trinl, and courts confronting the gquestion, however they have
deckdent 1, have genorslty treabsd 3 ay preocedieal gad governed by
the riles.

The amendment resalves this lssve in favor of discloacse. Most of
the decisions denying dlscovery, some explieltly, reason from the text
of Itole 200y that it permlty discovory only of matfers whivh will be
mdinbasibie ( ovidenes ar gppear reasonably caiculated to Jesd to such
evidonee; they aveld considerations of policy, regarding theli as
forecioscd. See Bisserier v. Munniag, sapra. Soic nofe also that facts
about o defendant's financizl stacgs are net dlscoverahle as such, prior
to judgmoent with exvewtion unsatisfied, and fear that, If couetg bold
insurnnee coveryge discoverable, they must extend the principle to
othor axpeets of the defondant’s firanekal status.  The cases favoring
dlselosure rely heavily on the prectlest shrn!ficanee of Insurance In
the decizlons lnwyers make alont settlement and trinl pregaration. In
Clawes v, Dunker, 264 F.opp. 246 (S.DN.V.1007), the court held that
the roles forbld dlselosgre bt called for en amendment to permit i,

Disclosure of Insuranor coverdge i enahle counsed for both sldes
to miuke the sune realistle appraisal ef the case, so that sobtloment
und litgstlon stretegy are based on kuowledge and npot specylstlion,
It wlll condace to sottleent and svout profeaeted Hidgatlon in sole
cases, though in uthers Hoanay bave o opposite effect, e ainend-
ment bs Hmelted 0 ivguratice coverage, witiel shondd be distingulabegd
from iy othor facis coucerning defondants finoncial statas 1) e
cHuse insarnnee (s oan asdcl ereated sjeeificalty e astlsfy the cindin:
£21 becanse the ipsurance compaoy ordinartly contrals the Hetigatlen
{3} becanse inforimation about coverdge is avallable only from de-
fendunt or Lis insurer; amd (4] bresuse disclneare docy not involve
a signiflcant tnvosivn of privacy, ¢ % *

The provision appHes only W poesons Ucureyiug ot gn Dsarvanee
husiness” nml {his covers InsGranse companivs aud dot the ordifury
business concern that eniery juto a centruet of [hdemnlficaticn, * * *
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I wo Instasee coes dlselosury ke the faets canoeriag iniaTaiy
coverage uhinkserbie 3 evidence

Subdivicion (i e -Triaf Propsratiee: Moaterieis, Sowe of the most
confroveraial nnid vexing probhoag to emoere Troay (ke diseovery milos
Bave arlaei] out of roguests Tor e prodnetien of dosnients or (hings
prepared in antiepation of Hebpstion or for teiel. The exlsthme rakes
Tatke fio explivit provislen e osueh saterlalss Yof, two verbally
distinit dockrlnes have seveloped, carh vonferrhig s qiniltied loenemity
en thest spabeCials—e "gsmal eause” Tepbivement i dole 34 Mmow
generglly held anplieabie $o dHscovery of documents vhe depesitton
under Iiuly 45 mul inperropateries nndes Rule 23) and the wock-
product doctrice of Hickmar o Tawier, 320 US, 403 (W) Both
demand /& showing of Justificutban =Fure prsboction ean be had, the
one of "gond calse” BRA the other vartously desevibed in the Hickman
e Mrecesdity of justifleetion,” “denlal ¢ * 2 would wfiely pre)-
udice the preparation of petiticuer's case,” of "catse hardsiop or in-
fustlee™ 320 108, at 560-H1p, * » *

The major dlfficuities visdble In the eststing eape itw dre (1 con-
furion and disngrecment gy to whather “goud caiae™ §s tpade out by
a showing of relevancy pnd lack of privilege, or requlres sn nedditionnd
showing of necessity, () confuslon ond disagreoment s9 fo the Reowe
of the Hickman work-product doctrine, particelnrly whether it ox-
tends beyond work actuafly performed by lawgpers, sid (B the resuli-
Ing difficulty of releting the “good cpuse” regquired by Hole 3 and
the “necessity or justifieatinn” of the work-product doctrine, so that
their reapective roles atd ke distinetions botween them ave under-
Etﬂod. L I B

The trules are amended by ellminuting the general regiicement of
“good cause™ from Ruole 34 nt petelning o requiretvent of a sppelal
showing for triaf preparation materiafs in thin sobdivision, The pe
quired ahowing ls exprossed, not in berms of “gond causo'" whose
generality has tended to encoursge confuslon aml controversy. bud in
terma ol the elements of the special showing to be made: aubstantal
need of the materlals io the preparation of the case gl 1kebility with-
out undue hardship. to obtaln the subetantial egoivalent of the ma-
terlels by other mesns.

These changes conform to the holdlugs of the cases, when viewed In
light of thelr fecta. Apart from ivial preparstion, the fzer that the
materials seught Bre documentary does not in and of tsel? reguire
a specigl showlng beyond relevance amd absence of privilege, * % ¢

Ellminution of a “good cause™ mqpudrement frem nle 34 aud the
eatabllshment of & requirement of & tpecinl ghowing 1o this subdivision
will climinete the confuslon causcd by baviag twe verbally distloct
requirementa of justificntion that the eourts heve been pnaile to
distingulalh clearly. Moreover, the language of the rabadlvislon gug-
gests the fectors whieh the courin should eonuclder in determining
whether the reguialte ahowinrg han been made, The impertance of
the materfals sought to the party secking themn in preparation of his
case and the diffleulty he will have obtalning them by other miuns
are factors noted In the Hickmen cese. The courts should alss con-
atder the likelihood that the periy, even ! he oitaina the Informa-
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tion by Independent meanx, wiit ol have the anbetaniial cgiivalent
of the dorumetiis the orotuellon 0 wibkch ho seeks.

Materials aasemniced o the opdinary oourse of hnelneas, gr purseant

to publie reguirementis enfelsted to jtigation, ar for other nonlitige-
Hon purposes ars nod dadsr the guelliled imiunity provided by tila
siihitlvinlon, Consmen v 4, Bais Pyle fac, 820 F.24 48 (dih Clr. 1000}
e/ ndted Bhaier +. New Vork Foreign Trode Zoms OGperaiors, Ine,
304 P22 TER (Ja Cir 180% No chargs b wade in the exieiing doo
trine, noted i the Mukesds msze ther oie perty may discover
relevant facte known or availebic to the other party, even though
snch feete sre e aloed o & dotument whiea ix ool ibwi? dlscover-
e, -
Treafmard of Lowpers! Mpeie! Profoefion of Mental Teiprassions,
Cancluglons, Opinione, and Lopnl Theories Contveming ke Léligation,
—'The courts ars dividsl as o wheiher the work-produd doectrine ex-
tends to the preperatory work only of ipwyers, The Hickwman coame
left this issue open sinee the sistementa ln that casc were taken by &
iawyer, * * *

Bubdivislon (b (1) reflects the irend of the cenes by requiring a spe-
clal showling, not merely as io materigls prepamd by an attorney,
but else me te meterials prepared o anticlpeilon of ditisatlon er
preparation for triel by or for a party or any tepresentstive scting
on his behalf, The subdivision then goes oo to protect ogalnst dis-
cleaure fof] the mentr! hnpresslons, eoncluzicon, epinlona, or legel the-
nelen concerning the litigation of s allorner or gther representatlve of
n party. The Hickian oninion drew apeciz]l attention to ¢he nead for
protecting an attorpey ageinst discovery of memorapds prepared from
recollection of ore! interviews. The wurts heve ateadfastly safe-
guarded aguinet dimclogure of lawpirs' mental Linpressions and legal
theorles, aR well as menta! mpresglons sud aublective evalustlons of
Investigutore and ciabn-agents. o enforcihg thin provision of the
sutelivigion. the coutte wlil sometimea fipd it pecerzery to ocder din-
closure of 8 document bab with portions dedeted, @ » &

Partp's Right fo wa Sloteswonti~~ADL excopolon i the requirement
of this subdivislon vhables s pariy {0 secuze production of his own
siatetuent without any spicinl showing, The caess gre divided, = * *

Courte which trert n party's sterement ae though it were thet of
any withess overlook the facr (Lal the porty's steiement in without
more, wdipllsaiide o evldenes Oedinarlly, & party gives s platement
without !nelstlie en a capy becanse be dnes nob yer have a lawyer
und doos wot vederatand the tegst conwegiaeneos of g zotiona. Thus,
the stugement i3 given at o time wher e Manctions at a disadvantage.
Discrepancies beinovk Mg irial fearimony eund eariicr statemont may
result from japrc of napery or obdinary bacenracy ) 2 weltteon state-
ment produci<l for the flest Fikie at friel sy glve sueh disceepancies
n promdacnce whieh thoy de noy deserve,  In appropelate cases the
court may order s party G e depoacd hefors hik atatomonpt Iy pro-
duced. * = ¥

Wilneas' Kight te (hien Sfoizmeni-—A second exoeption to ibo re-
guirement of thin suldil«slon periniés & pen-party witness fo obtain
a copy of hip own etntement withoui whiy speclsl showlug  Many,
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shough not ull, of the eotsiteratiors euproriiRe o part?’s right ta
ohitgln His dtateisent apply sieo t6 the menpardy withesg  [naurinte
cornpardoy are tnereasingly ~coogniddog thet 4 wllhiess 1s entitizd to a
copy oF hie stwtement and g med S their vegular prectice e
cordingly.

Fubfivigion (b) Sfp~A'vigi Propararon: Sopgefa, & 0%

Hubsertion (b (4 LA} ety with diweovery of informatlet abtained
by of throwgs cxporis who wiil Ho called o8 wifgewdes ot trial. The
provisbon s responaivs o oeshleie aupgested by o selativoly recend
Hie of autbortties,  Many of tose enm frekent fufricaic and diffl-
vult issues =9 to which axpest teatimeny is ilkely 4o be deterinine-
tive. DProgininent suiong themr are food fmd dvug, nedent, amf con-
iemastion casey. ¢ * ¥ :

In caped of thle charaeter, 8 praldidion sgeinzl discorery of b
formation heid by cxpert wiloosees peodaces [ goute form the very
ovila that dlscovery has besn creared o provent.  Effective cross.
examination of Bn cxpert witaess requines gdvanes prepariation. The
lawyer even with the help of his own experia tregnontly cannot an-
tlelpate the particular approach his adrversary's expert will take or
the data on which he will base hig fudgment on the stand, MeGloihlin,
Bome Practieal Probleme in Proog! of Economic, Scientific, and Pech-
nical Fects, 23 F.R.D. 467, 479 (1988). A Celifertile stedy of disooy-
ery and pretrlal in condemnatipr casc® notes that the only zubatl-
tute for discovery of cxperts' valuatlon metztlals is "lengthy—sand
often fruitiesp—erosr-cxaminetion Qurlng t2ial,” and recommends
pretrial exchanpge of such material.  Ceilf.Low Rev.Comara,  fHa-
covery in Eminent Domoin Proceedinga, TOT-T10 (fan.18838). Slinlkar-
Ir, effective rebuttul requirea advance knowledge of the iine of festl-
mony of the other side. If the latter iy foreclosed by o rule agalnst
Mavovery, then the narrowing of issuch and climinatlon of sutprise
which discovery normally produces sve fruostrated. @ %

Pamt Judicial resirictlors on discovery of an adversary’s expert,
particularly a8 to hin opinione, refiect the: foar that one side will
benefit unduly from the other's betier preparation, The proveiure
established in subsection (b} {4 (A} holin the rluk ¢e s minimum. Hs
covery la Umited toc trin] witnessex =»=7 mgy be obikined only at s
time wher the parties know who thele erpert witnessos will ho, A
DAty must ea a practics! metiee prepers hle own case i sdvance of
thst tlme, for he can herdly hope to aulld bix case out of his op-
ponent's expects, * * *

Bubdivislon {h} () {B) denle with sn expert who liss been retalned
or apecially emplaved by the party In anticipetion of ltigation or prep-
aratlon for trigl (thus exciuding en expert whao ir glinply & general
employee of the party not apeciaily employed on the case), but who in
not expected to be called as 8 withess. Under !t provisicns, & parey
may discover facta kpown or oplpions held by such an expert oniy
cz a showing of exceptional cfrcumstences under which i is linprae-
ticable for the parly seeking discovery to obinin facts or opinlons
o the seme subject by other cicans. * * *

Subddivision (d}—Sequence and Priorily. Thia tew provision fs enn-
cerned with the sequence In which parties may proceed with dlacoy-
ery and with related prohbiems of timing. The princlpal effocts of
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the new d=ovistop are Hop, to ellmdoets eny fized prloeity in the
soguence of dlmcovery, ahd secordl. o make clear and explicit the
court’s power io saiahlsh priorlir by an order iasved In & particulsy
CASS,

A priority rule develaptd Dy somic courts, whish confers priority
v the phety who flrst acrver Ratice of taking & depokition, I8 uneate
tleotory in meversl bunoriand Joahecis

Firmt, thia priorlty caie permita a party to esiabiizh 4 priavity
rFubming i alt depocttions s too which he baa given sarilar notiee,
Ninpe he can on & gives day aorve notice of teking meany depeaibions
he i in 2 pesltlon o delss Uip adverware's teding of depositlons for
i inovdingie time, * * =

Second, since notice [ tha ey (o priogtty, 1f oil pATties wish fo
tike deposttions Trsk 8 repe ceseite  Rop Deldwell-Olements, Inc, o,
Medrpw-Hill Pab, (o, 10 PRI I DN Y IHL) feacripdon of
tacties used by rarties). Hueb the cxisting colep oo notice of deposi-
tion create a race with runners sterting from diffsrent positions,
The plaintiff may not give notice without tozve of court umtil 20
days after commencement of the action, wheress the defendant may
serve potice ot sny itlme after commencoment. Than, & careful and
prompt deferdant can slmost always recure priority. This advantage
of defendents is forinltous, hecause the purpose of reguiring plainti?f
to wait 20 days is {0 atford defendunt ag opportunity to obtein coun-
sel, not to conter prioriiy.

Third, although ooutrts have ordercd a change fr the normal se
quence of discovery oa A number of ocessions, & g, Xaeppler o
James H. Motthews 4 Co., 206 ¥.8upp. 220 (ED.Pa.108i); Park 4
Tilford Distiilers Corp. v, DMetiilers Co, 19 FRD. 100 (8.D.N.Y. 10545,
and have et all tlmes gvewed discretion to vary the usoal priority,
moat commentators gie Aprood that courts In fact grant relief only
for “the mont obriouely competiing reasons,” & ¢ #

It 1» contended by pome that there e no ueed to alter the existing
nriority practice. In support il e orged thst there in no evidenor
that lpjuatices In fact reaelt from present practice snd that, in any
event, the courts can ang do promulgate loeal redes, ag in New York,
to deal with local situations st waue orders (o avold possible infua-
tee [n partlenlar casos.

Subdlvirion {d) ia hased ol the ouptrery vicw that the rate of prior
ty besed oh notire s unsetislacters and unfalr in its operatlon.
Bubdlvision (d) foillows en approech edapted frem Clvil Rube 4 of
the DMetrict Conrt for the Bouthiern THetrict of Sew York, That rule
providen that stattlug 40 days efter commencetnont of the actlon,
uniess otherwise ordeced by the conrt, the fact that one party is tak-
ing a depoaltion small pot preveat snother peety from doing »o “con-
currently.”  In greciive, Ehe depositions are not ususlly taken simul-
taneouely; rathes the parties work oot arrangements for alterna-
tlon in the tekipg of deposittons.  One party may take a complete
deposltion and then the orber, or, f the depoalttions are extoralve, ore
party deposes for moset foe, end thon the othor.  Rep Caldwell-
Clements, i, v, MeGroc A Pub o, 11 PAD. 138 (S.DNY.
1051).
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In prinolpie, one parbc's inltation of diseavery shouldd not weit ap-
on the ather's pesapletton, ver deny 1 dlotatad 1oy apodial coneld-
erationg. Cleariy Che grincapie 1o feusinde with eorpect to gl methods
of deeevery ather that depesitlans,  And the expeclonne of the
Aouthere IMatrier of New ¥York dbowa thal ithe pvinelpie eon e ap-
plied to deposttbry an well, Foe couvfs have por had s meresse in
ractinn business oo thle shetter. Case H 08 olear io fawrers thatl (hey
hargai on ap egnal fedling they see oseally alve ta prerange for sn
prdetly succcwion of degssitlons withoat jucieinl infervention. * =

Bulidivision (vr~-Bupplementotion of Hesponses. Phe rules do not
pow atate whether dnterregdorior (end nuesitons an deposition as well
ea reguerts for inepection ard s-dmleslons) lnipose o “contlnulng bur-
dea™ on the respondisg paety to sepploent hls answers i he ol-
tains new Infetmetion.  The dssue Boacste whoen pew infermation
renders substentially incompliste or Insccurate an soswer which was
compiete and sccurate when made. It ja essential that the rules
provide an anawer to thin guestion. ‘The partles can adjust to a rule
elther way, once they know what It is, See 4 MWoore's Federal Pros-
tioe 1 B3.26[4] (2d ed. 1008).

Arguments can be made boih wags. Imposition of a continuing
burden reduces the proliferation ol sdiditionsl sets of intervogstories.
Some courts heve adopted Joca! rulos establishing such a burden.
® ¥ 4 o the sther haad, there ate serious objections to the burden,
especially in protemcted cases. Afthough the perty signs the an-
swers, it 8 hie lawyer who understande thelr significance and bears
the responeibiiliy to bring snoswcies 2p to date. In o complex case all
sorts of information reaches the party, who littde understands ita
begMing on answerx previouaiy gleen o interrpgatories. In practice,
therafore, tha lawger under a comtirming bupden must periodleally
recheck sil Interrogatories god canvess ail new information, * * *

Bubdivision (2] provides that a4 party ia not under a continulng bur-
dep exoept ne exprowsly provided, ¢ +

The duty will pormally be enforcod, in those limited instances
where it is imposed, through sanctians Impoecd by the trial court,
Including exclusion of evidence, conifinuante, or other netlon, as the
court WAy detm Rphropriats,
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