#72 3/5/76

[lemorandum 76-30
Subject: Study 72 - Liquidated Damages (Assembly Bill 3169)

This weworandum considers the comments we have received concerning

the xecommendation Relating to Liquidated Damages (copy attached). Uith

some reluctance, Assenblyman iicAlister introduced the recommended legis-
lation. See Assembly 3111 3169 attached. The following 1s a discussion

of the comments concerning this bill.

veposit on sale of residential property--five—percent rule

Staff recommendation: The staff recormends that the five-percent

figure in subdivision {c) of Section 1675 be changed to two percent.

Section 1675 provides that, in a contract to purchase and sell
resldential property, a Ligquidated damages vrovision not exceeding five
percent of the purchase price is valid unless the buyer establishes that
the amount was urnireasonable under the circumstances existing at the time
the contract was wade. Any amount exceeding five percent 1s valid only
if the seller establishes that the excess {s reascnable under the cir-
cumstancesd existing at the time the contract was made.

Asgemblynan McAlister introduced the recommended leglslation after
ziving it considerable thought. ile sald he was satisfiled with the bill
except that he thought the five-percent rule should be lowered to two
percent. [He agreed to introduce the bill in the form recommended by the
Commission. It was understood, however, that he would state before the
comaittee that it was his persomal view that the five-percent figure was
too high, and it shouid be two percent and that that was a matter for
committee decision.

The iHorthern Section of the State Bar Coumittee on Adminiscration
of Justice (see Exhibit I) approved the Commission recommendation with
two suggestions. One is that the five-percent figure in Sectiomn 1675
should be changed to two parcent.

Deletion of subdivisions (b) and {c) of Sectlon 1676

Staff recommendation: Retain these subdivisions,

The Horthern Section of the State Bar Committee on Administration
of Justice (Cxhibit I} also recommended the deletion of subdivisions (b)
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and (c)} of Sectiom 1676. According to the committee, these subdivisions
are "confusing and unnecessary.”’ Wiile the staff agrees that these
provisions are complex and difficult to understand on first reading,
they have been drafted with great care and perform a necessary function.
Section 1676 is the basic section determining the validity of liquidated
damapges provisions in contracts for the purchase and sale of nonresiden-
tial real property., (It should be noted that Exhibit A of the commit-
tee's comments incorrectly sets forth the last line of subdivision (a)
of Section 1676. See Ixhiblt I to this memorandum. This may be in part
responsible for the committee's conclusion.) Subdivisions (:) and (¢)
are necessary to achieve the policy of the recommendation. As subdivi-
slon {a) provides, a liquidated damages provision Iin a contract for the
purchase and sale of nonresidential real property must satisfy the
requirements of Sections 1677 and 1678 (concerning the signing or ini-
tialiing of provisions) and the requirements of subdivision {b) or (c).
Subdivision (b) permits the validation of the liquidated damages provi-
sion under the standards provided in Section 1671: (1) where the party
from whom the damages are sought establishes that he was in a substan-
tially inferior bargaining position or where a consumer comtract is
involved, the liquidated damages provision is vold except where actual
damages would be impracticable or extremely difficult to fix; (2) in
other cases, the liquidated damages provision 1s valid unless the party
seeking to invalidate the provision establishes that the provision was
unreasonable under the circumstances existing at the time the contract
was made. Subdivision (¢} of Section 1676 applies where the contract
provides that an amount deposited 1s to be considered liquidated demages
and makes such amount valid as liquidated damages tc the extent that
such amount is actually deposited in the form of cash or check unless
the buyer establighes that the provision was unreasonable under the
circumstances existing at the time the contract was made. While this
arrangement admittedly is rather complicated, it must be so in orxder to
properly apply a set of possible standards to various types of contracts
and situations.

Reasonable liquidated damages provision unenforceable against party in
substantially inferior bargaining position

Ho staff recommendation.
The State Bar Committee (Exhibit I) discussion initlally focused on

subdivision (c}{(1) of Section 1671 which makes the '"reasonableness"
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standard for upholding liquidated damages provisions lnapplicable where
one party is in an inferior bargaining position. The committee 'inutes
state: "It was noted that such provislon creates a new and unnecessary
issue to be litigation and that in some instances it would be difficult
to determine who was in the inferior bargaining position, as in a dis-
nute between two corporations. ilowever, it was suggested that this
provigsion would have infrequent application and that in instances of
applicability the case would be clear, e.g., adhesion contracts." The
assumption that this is limited to adhesion contracts seems contrary to
the general tenor of the Commission's recommendation and the Comment to
Section t671. The State 3ar Committee finally approved Section 1671
(four yes, two no)} tecause of the past difficulty this recommendation
has had in obtaining approval of the gecard of Governmors on the ground
that liquidated damages clauses are detrimental to the "little people.”
Jfr. Jordan A. Dreifus, in Exhibit II attached, raises essentially
the same point when he asks: ‘'Where would the typical construction
contract case fit under your proposed criterla in I 1671(c)? Would
these be under subdivision (b} or subdivision (d)? Absent a clearer
statement in subdivision (c), the matter would have to be settled by
years of appellate litigation.” It is probably true that litigation
willl be necessary to determine the precise meaning of subdivision
(c} (1)--whether the provision is limited to adheslion contracts as the
State Bar Comuittee apparently believes or whether it will be given e
broader meaning. l.owever, we do not believe that the appellate deci-
glons will be very helpful in determining whether a particular con-
struction contract fzlls under subdivision (L) or {d) hecause each case
must be exauwined on its ovm facts in light of the situwation of each
party and the circumstances that existed when the contract was made.
Although appellate decislons can be helpful in providing some gulde~-
lines, they will not avoid the need for the trial court to determine
cach case based on the facts and circumstances of that case. The staff
has previously recomuended the deletion of subdivision {c)(l) on the
ground that it may permit a party to invalidate a reasonable liquidated

damages provision in a nonconsumer case.



Public construction contracts

Staff recoumendation: o change.

iir, Jordan 4. Dreifus (Exhibit II} arcues that the Commission
proposal might result in a substantial change in the law concerning
public construction contracts--specifically, (1} that the exemption from
the provisions of Scction 1671 proposed to be added to the statutes
providing for ligquidated damages provisions in government contracts
(Govt. Code ] 14370 and 53069.85) does not accurately express current
law and (2) that the proposed Zection 1671 does not continue the impor-
tant case law gloss on existing Section 167! concerning 'reasonableness
of tne forecast.”

Taking the first point, Mr. Dreifus states that the provision of
Governuent Code Section 14376 relating to inclusion of liquidated dam=
ages provisions in contracts under the State Contract Act (see paze 6 of
AB 3162, attached hereto) does not "amount to anything other tham an
expresslon that liquidated dawage clauses in public construction con-
tracts are not contrary to public policy and will be enforceable, assum-

ing the remailniog criteria for validity are net by the specific contract

provision.”’ The staff belleves this provision carries more weipght. In

Silva & Hill Construction Co. v. Euployers Hutual Liability Insurance
Co., 19 Cal. App.3d 914, 97 Cal. Zptr, 493 (1971), the court held:

It 1s our conclusion that section 14375 of the Covernuent Code
is in effect a legislative determination that late charges imposed
on a construction company by a state countract fall within the
provisions of section i671 of the Civil Code and as such are wvalid
liquidated damages. This concluslion 1s couwpelZed by the fact that
section 14370 is a special statute enacted in response to unigue
clrcumstances. Thus, the character of the contracts to which sec~
tion 14376 applies, the widespread use of liquidated damage provi-
sions in such contracts, and the protection afforded the public by
such provisions are factors which provide a reasonable basis on
which the Lepislature could properly take notice that the nature of
state construction projects makes it “impracticable or extremely
difficult to fix the actual damage"” caused by a contractor's late
completion of a state project.

The court 1n this case did not discuss any further requirements for
aolding the liquidated damages provision walid. The staff has not
discovered any public contract case in California that applied a "rea-

sonable forecast' or “'reasonable endeavor to fix actual damages" test.

Consequently, the staff believes that the pronosed awendments to the
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statutes dealing with public coutracts adequately continues existing law

as reflected in the Silva & Lill Construction Co., case. Under existing

law, the effect of Govermment Code 3ection 14376 is to satisfy the
requirecent of Section 1671. Therefore, the prohibition against liqui-
dated damages contained in Section 1670 does not apply. Although we
believe that no further requirements must be met to enforce such ligui-
dated damages provisions (ignoriung any questions of responsibility for
delay, excused delay, substantial completion, and the like), the Comnig-
sion's proposal does not preclude courts from applying some sort of
reasonableness standard.

Taking the second point, that the proposed ameadment to Sectiom
1671 Joes not continue the case law rules concerning ‘'reasonableness of
the forecast,"” four things should be said. First, the Comment to Sec-
tion 1671 states:

Subdivision {(¢) continues without substantive change the require-

uents of foruwer Sectloms 1670 and 1671, The revision rade in the

former language of these sections is not intended to alter the

substance of these sections as interpreted by the courts.
Second, the rule in California is not that the liquidated damages pro-
vigsion nust be a ''reasonable forecast’ bLut that the “liquidated damages
clause must represent the result of a reasonable endeavor by the parties
to estimate a fair average compensation.” Smith v. Royal iifg. Co., 185
Cal, App.2d 315, 8 Cal. Iptr. 417 (1960); Better Food .Tkts. v. Amer,
Dist. Teleg. Co,, 40 Cal.2d 179, 253 P.2d4 i0 (1953): Lice v. Schmid, 18
Cal.2d 382, 115 F.2d 498 (1941). Tnird, as indicated above, the Cali-

fornia cases do not show that this requirement is applied to public
constuction contracts. The Commission's consultant on liquidated dam~
ages reports that ‘most such construction contract liquidation clauses
would not pass muster as genuine attempts to estimate damapes as re-
quired by section i671' Lut they are uwsually enforced anyway.

There are a number of reasons for this. First, while the liquida-
tion amounts i:.ay not actually be bargained, the contractor can take
this into account when he nakes his bid. Second, most construction
contractors are not so unsophisticated as to merit special protec-
tion by the courts. Third, courts enforce these clauses as z means
of saving themselves from having to decide difficult fact questioms
relating to damages. Finally, these clauses are enforced because
delays do cause losses, but the actual loss is often not provable
under traditional damage rules, which require certainty, proof of
causation, and foreseeability. [See xhibit III, p. 122.]
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Several letters from public entities recelved in 1%73 in response to the
Comeission's earlier liquidated damasges recommendation freely adumit that
there is no attempt to estimate actual damages and that the purpose of
the liquidated damages clause is to get the project done as quickly as
nossible to avoid the adverse consequences to the public of a delay in
public works projects. Finally, it should be remewmbered that, under the
Commission's proposal, most public contracts will fall under the Govern-
ment Code provisions~-not Section i671.

sir. Dreifus alsc asks what is the real difference between subdivi-
sions (b) and (d} in light of the fact that subdivision (&) has a case
law gloss. The difference is warked. Under subdivision (b), the party
seeking to enforce the provision for liquidated damages is not required
to make any showing; the burden is on the other party to show that the
provision was unreasonable under the circumstances existing at the time
of contracting. Under subdivision (d), the party seeking to enforce the
provision has the burden of showing that, from the nature of the case,
it would be impracticable or extremely difficult to fix the actual
damages and (under the cases) that the clause reflects a reasonable
endeavor by the parties to fix a fair compensation for breach. Quite a
few corregpondents with the Comwission would differ with ilr. Dreifus’
statement that the language of “ection 1671 has been "superseded.”

Finally, ir. Dreifus refers us to cases Iinterpreting provisions in
federal contracts as a more desirable alternative to the Commission's
proposal. The staff notes that it is the Commission's intentiom to
continue existing law regarding public contracts and to generally favor
liquidated damages provislons (except In the cases of substantially
inferior bargaining power and consumer cases, where old law is to con=
tinue). Proposals simllar to the federal standard were considered
earlier in the drafting of the previous recommendation as will as in the
drafting of the current recommendation. The examples of federal regula-
tlons attached to ifr. Dreifus' letter are significantly more detailed
than California statutory provisions concerning liquldated damages in
public contracts. While the federal resulations may be highly desir-
able, the staff does not think that AR 3169 is the proper vehicle for
codifying detailed regulations concerning liquidated damages in public

contracts. The Commission has previously determined not to attempt to
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deal specially with the complex area of government contracts. Any
special provisions are best left to specialists who might design appro-
priate tables for calculation of liquidated damages for delay or set
other limits like those in the federal regulations. ‘e suspect that
state agencies have developed a practice of relatively consistent liqui-
dated damapges provisions even if such practice i1s not reflected in the
regulations or statutes. In any event, the regulations appended to ir.
Oreifus' letter reflect a different policy than the Commission's recom-
mendation in that the federal regulations typically provide that the
"rate of assessment of liguidated damages must be reasonable considered
in the light of procurement requirements on a case-by-case basls, since
ligquidated damages fixed without reference to probable actual damapges
may be held to be a penalty and therefore unenforceable."” (32 C.F.R., §

1.319) Furtherwore, according to the Silva & Hill Construction Co.

decision (quoted supra), the California Legislature has already made the
policy determination by statute that the federal agency is required to
make in each case under 41 C.F.%. % 1-1.315-2:

(a) Liquidated damages provision way be used only where both
{1} the time of delivery or performance is such an Iimportant factor
in the award of the contract that the Sovernment may reasonably
expect to suffer damage if the delivery or performance 1s delin-
quent, and (2) the extent or amount of such damage would be diffi-
cult or impossible of ascertainment or proof.

Bespectfully submitted,

Stan G. Ulrich
Staff Counsel
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EXHIBIT I

REN

AGENDA 29.6 - LIOUIDATED DAMACES (2/5/76) Fo.x

ACTION TAKEN: Approve Law Revision Commission proposal except as

set forth in Zxhibic A.

DISCUSSION: Mr. Wulff reported orally on this law Revision Commission

proposal concerning liquidated damages. The proposal would repeal

CC 1670 and amend CC 1671 to validate liquidated damages clauses in
contracts, unless it was shown that at the time of contracting the
provision was unreasonable. The validity of liquidated damages
clauses in contracts for (1) consumer goods, or (2) where the party
against whowm the provision is to be enforced can show that (s)he was
in a substantially inferior bargaining position, would be governed

by the present test (e.g., such damages are reasonable and the measure
of damages is extremely difficult to fix), Therc are also special
provisions for contracts to sell residential property. The Section
initially reviewed the proposed new CC 1671 and the discussion focused
on subsection (¢)(l) which invalidates liquidated damage provisions
where one party is in an inferior bargaining position. It was noted
that such provision creates a new and unnecessary issue to be litigated
and that in some instances it would be difficult to determine who was
in the inferior bargaining position, as in a dispute between two corpo-
rations, However, it was sugpested that this provision would have
infrequent application and that in instances of applicability the case
would be clear, e.g., adhesion contracts. Also, it was noted that

the proposal addresses the concern expressed by the Board of Governors
that liquidated damages clauses are detrimental to the "little people',
by incorporating these tests. Upon motion it was resolved to approve
CC 1671 (4 yes, 2 no). The Section next considered the proposal for
land sale contracts (CC 1675 et secq.)}. Discussion here included a
concern whether condominiums are included in the definition of resi-
dential property and the amount allowed (5% of the purchase price) as
liguidated damages. 1t was concluded that condominiums are included
in the definition. The Section approved the rewmainder of the LRC
proposal as follows: CC 1675(c)-reduce the maximum allowed liquidated
damages from 5% to 2V of the sale price; CC 1676-strike subsections
(b) and (c) as confusing and unnecessary. Sce Exhibit A for revised
text., As a final note, the Section indicated that the reference in
Streets & Highways Code §5254.5 on pages 24-25 of the LRC report re
inapplicability of CC 1671 to §5254.5 was unnecessary in light of

CC 1671 (a) which states that CC 1671 is not applicable to other code
sections containing specific liquidated damages provisions. This

note is intended as a peneral comment and not as an objection.
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EXHIBIT A

Civil Code §:0675 {added). @ontract Lo purchase regidential property.

1675, (a) As used in this section, 'residential property' means
real property primarily consisting ol a dwelling that meets both ot
the following reauirwicenls:

(1) The dwellinpg contains not wore than four residential units,

(2) At the time the ceontract to purchase and sell the property
is made, the buyer intends to occupy the dwelling or one of its units
as his residence.

(b) Where the parties to a contract to purchase and sell
residential property provide in the contract that all or any part of
a payment made by the buyer shall constitute liquidated damages to
the seller if the buyer fails to complete the purchase of the property,
such amount is valid as liquidated damages te the extent that it is
actually paid in the form of cash or check (including a postdated
check) and satisfies the requirements of Sections 1677 and 1678 and
this section.

{c} To the extent that the amount paid does not exceed

five pereent two percent of the purchase price, such amount is valid

as liquidated damages unless the buyer establishes that such amount
was unreasonable as liquidated damages under the circumstances existing
at the time the contract was made. To the extent that the amount paid

exceeds five pereent two percent of the purchase price, such excess

North minutes 2/5/76 EXHIBIT A : 29.6
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EXRIRTT A {continucd)

amount is valid as liquidated damsgoes only L6 the selier esteblishes
that such excess davount was reasceodble as liguidated damages under

the circumstances cexisting at the time the contract was made.

Civil Code §1676¢ (added). Contract to purchase other redl property.

1676. (a) Except as provided in Section 1675, a provision in

a contract to purchase and sell real property ligquidating the damages

to the seller if the buyer fails to purchase the property is valld if

it satisfies the requirements of Sections 1677 and 1678 ard-the-require-

mentg-af-gubgeetion-{b)-ar-{ej-ai-Keetion-1b7t,
{h)-The-liquidated-damages-provicion-i6-valid-1f-ik-saticfies

ﬁhe-requiremeats—eﬁ-subdiwiens-{b)nar—{é)—eE—SeeEiea;léil;-whiehever

pubdiviaien-t5-applieable.
{e}-Where-the-paréies-to-the-ventract-previde-that-atl-o¥

any-parE-ef-d-payment-made-hy-the-buyer-gbati-constitute~liquidated

damages-to-the-selier-if-the-buyer-failf-to-purchase~the-preperéyy

sveh-amedRE-ig-valtid-as-diquidated-damages-to-the-extent-that-it-is

detually-paid-in-the-form-of-esash-or-cheek-{inuiuding-a-postdated

eheek;-ualéss-the—bayesﬂesaablisheﬁ~tha&—the—liquiéaked-damages~pfe—

vipien-was-unreapenable-under~the-cdreumstanees-exipking-at-the-fime

the-epuntract-~wag-mades

North minutes 2/5/76 EXHIBET A ?9.6
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FEHINRIT 11

SCHWARTZ & DREIFLS

ARMNILD M, SCHWARTYF ATUOHREYS AT A TEL. (313 937 -%3L
JORDAN A, GREWFUS Pe et R E eI - AgEry
ETEVEN L. GRAFF tog ARG ELES CALIFORMNIE $O036 CAMLE ARORESS HTHWAKD
- . - oo
February 27, 1376

John H. De Moully, Esqg.

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, California 94305

Re CLEC Recommendation re Liguidated Damages

Dear Mr. De Mcully:

This letter follows my conversation with you of February 18, 1976
and my review of the liquidated damage recommendation which bears
a date of February 13, 1976.

The nature of my practice and my cxperience has a bearing on my
comments. We generally represent construction subcontractors

and also, on occasion, prime contractors. This includes the
representation of such par*ies in negotiation and/or litigation
over liquidated damage provisions of governmental and non-govern-
mental construction centracts.

My conclusions are:

{a} The Law Revision Commission proposal, in its present
form, could be construed to be a substantial change in the law
with respect to state and local public construction contracts;
at least there is sufficient risk of this result in the proposed
amendments to make such a substantial change plausibly arguable
on the part of the government entities who would deem themselves
advantaged by such a change. It would create otherwise unnecessary
litigation, even if eventually held that no change was intended.

(b} It is not at all clear whether the typical liguidated
damages for delay provision of a construction prime contract or
subcontract is intended to fit within proposed Civil Code §1671 (b}
or proposed 1671 {(d}.

{c¢}) The amendments proposed for the several sections of
the Government Code, albeit labeled “"technical', could be con-
strued as anything but technical. They could be construed to
mean that the state and local government entities involved are
thereby freed from the limitaticons upon arbitrary and unreasonable
provisions which are now the vase law.



John H, De Moully, Hsg.
February 27, 1976
Page Two

I will state the reasons for these conclusions. I regret that I

do not have the time or opportunity to give you a more comprehen-
give discussion than thaet which follows. ¥ have locked at the
article by Professor Sweet referrvred tou in the Commission's recommen-—
dation.

The typical fixed price advertiscd Liid construction contract is

the ultimate example of the contract of adhesion. Probably this

is true generally because of the highly conpetitive mature of the
market and the ease with which persons can enter the construction
contracting business. They are usualtly undercapitalized; this
insecurity created the rule in this country that payment and
performance of construction usually is secured by mechanics' liens,
surety bonds or other collateral.

In public works construction contracts, the advantage of the
"owner" or “"customer" in dealing with contractors is made a matter
of law or requlation. It is my guess that this is a remnant of
the 19th century view that public officials usually are part-time
amateurs and contractors are clever full-time professiconals, etc.
This view is no longer true for most state and local agencies and
is emphatically untrue especially since World War II with regard
to the federal government. If this ig the case {leaving aside for
the moment the several Govermment Code and Streets and Highways
Code provisicons), where would the typical construction contract
case fit under vour proposed criteria in §1671(c)? Would these
be under subdivision (b} or subdivision {d}? Absent a clearer
statement in subdivision {c), the matter would have to be settled
by years of appellate litigation.

The addition of the cross references to Government Code §14376

(and the other like provisions} which would exempt those public
contract provisions from the c¢overage of new proposed §1671, in

my opinion doss not express what the law now is, would in fact

be a substantial change in the law and would be just plain wrong.
The reason is that new §1671, as proposed, would now contain the
other major requirement {reasonableness of the forecast, etc.)

which is not expressed in the 1872 verzion of §l671. I have not
understood Government Code §14376 to amount to anything other than
an expression that liguidated damage clauses in publiec construction
contracts are not contrary to public policy and will be enforceable,
assuming the remaining criteria for validity are met by the specific
contract provigsion. But these remaining coriteria are not found

in old Section 1671; they were created by the case law which has




John H. be Moully, Zsq.
February 27, 197G
Page Three

substantially adopted the criteoria of Restatement of Contracts
§339. 1f the cross references are enacted the way vou propose,
every state and local agency subiect to those gtatutes would be
in a position to contend that they are at liberty to employ
ligquidated damwage provisions in terms and amounts that would be
deemed wholly arbitrary and unreasonable under the present law.

1 cannot believe that such a result is intended by the Commission.
We all know that state and local government agencies never expressly
say they want to do things in an unreasonable or arbitrary manner.
All they want is that their discretion to drzft contracts as they
please shalil be unreviewable so that they will not have to bother
with the "interference" of judicial restraint. They wish toc be
the final judges of what is "reasonable".

Without researching the matter I have the impression, as a lawyer
practicing in the area, that the applicable rule of California

law derived from the cases is that expressed by Restatement of
Contracts §339. In other words, all of ug understand that the

case law has departed from and superseded the words of oid §l671.
If this is true, and i1t represents the current judicial interpreta-
tion and application of old §1671, then what is the real difference
between your proposed language in 1671(b) and 1671{d) containing
the existing language?

Construction contracts, particularly public works contracts, can
involve a great deal of money and the liquidated damage provisions
can likewise involve comparatively large amounts of money. For
example, a client recently was involved with a contract for some
public buildings for a total price in the neighborhood of $5 million
and provided for liguidated daumages for delay, in completion of
51250 a day. There was substantial delay in completion which was
disputed as to its causes and who was at fault. The public entity
refused Lo grant extensions of time and claimed an unexcused delay
equal to damages in an amount exceeding $300,000. After the usual
negotiations over determining and allocating blame for the periods
of delay and determining the proper date of substantial comple-
tion (beneficial occupancy), this was negotiated to a settlement,
without litigation, at a substantially lesser amount. 1 am aware
of another case in which the contractor had a contract of about

$1 million total price with a public agency in which the public
agency refused tov excuse delay equal at the contract rate to a
deduction of abhout $130,000. That case alsc was settled after
negotiations over excusability of delay, extensions of time and
the proper completion date. Both of these were contracts which
antedated the 1972 enactment of Government Code §53069.85.



John H. De Moully, Esqg.
February 27, 197¢
Fage Four

Aside from the Government Coede provisions, I believe the current
case law routinely accepts the cvoncept of ligquidated damage
provisicons in constroction contracts, whatever the literal terms

of Civil Code §§1670 and l&7i. Without researching it, I cannot
recall any large coastruction contract in recent years, public or
private, in or out of Califournia, in which a court has invalidated
a liguidated damages for delay provision on the general ground

that it was contrary Lo poiicy. On the other hand, there are many
cases, particularly U. 8. Governmenz cases, in which the liguidated
damage amounts fixed have been held to be unreasonable and thereby
invalid. Thus, I doubt that provisions like Government Code §14376
really add anything to what the law now is under the cases.

With regard to the matter of state and local government contracts,
and private construction contracts as well, I believe the Com-
mission (and the Legislature] should give consideration to the
relationship that these rules will have to the established rules
governing U. 8. Government contracts. There are several reasons
why I say this.

First of all, note that the California decisions arising out of
public works construction contracts have freguently cited and
followed the U. S. Government contract law. Two examples are
cited in Professor Sweet's article. Ore of these is Hawley vs.
Orange County Flood Control bDistrict, 211 ¢.A. 2d 708, 27 C.R.

478 (1963), Sweet, footnote 152. In this case the California
court, after reviewing many prior California and federal cases,
finally adopted the U. S. Govermment contract law rule which
limits the effect of an unreasonable exculpatory provision commonly
inserted by the public agencies. The other case is Nomeliini Con-
struction Co. vs. State, 19 C.A. 3d 240, 96 C.R. 6B2 (1971}, Sweet,
footnotes 166 and 179. The Nomellini case is very significant
because it ended a long period of confusion in California law by
stating some cbvious common-sense rules about apportionment of
delays and causes for delay where unexcused delay in completion

of a contract results in the imposition of ligquidated damages on

a per day basis. The curious thing about the Nomellini declision
is that it primarily guotes and relies upon a U, E. Supreme Court
case decided over fifty vyears earliecr. 1t illustrates how the
state jurisprudence in this field after awhile follows the better
developed federal case law., {What took fifty years?) There 1s
vastly more U, S. Government contract law in this field due to
the fact that the U. 8. Goverrnment, especially since World War II,
has let tens of thousands of contracts for tens or hundreds of
billions of dollars with a resulting development of experience

and law.
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February 27, 1970
Page bive

A second reason for being voncerncd with . 5. Government contract
law rules is in the nature of the construction contract business.
The letting of bids and the performasce of contracts is in a single
market. A particuler subcostractor or prime contractor specializes
in tvpes or functions ("trades®) of construction. The “customer"
who purchases the work might be a private party, the state or a
loral government or a federal government agency; but in all
functional respects, the naturce of the performance of the parties
ig the same no matter what "Jurisdiction" 1s involved. It makes
sense to avoid so far as possible unnecessary legal distinctions be-
tween performasnces which are otherwise functionally the same.

A third and important reason for considering U. S. Government
contract law is the profound expansion and change in the role of
the federal government generally in the past 30 or 40 years. The
huge volume of construction contracting by the federal government
and the experience and development of law in this area bhas occurred
since the beginning of World War II. But even more important, in
very recent years the federal government has been invelved more or
less, directly or indirectly, in a whole variety of programs by
which it is a participant in some manner or a financier in some
manner of a greater and greater proportion of all state, local,
and even private contracting activity. The extent to which
federal law exercises a parazmount rule-making or law-makihg
auvthority over these transactions is presently a subject of
substantial discussion and has yet to be worked out. Before
enacting some revision of the California law, consideration at
least ought to be given to the federal government law and rules

on the subject.

A fourth reason for considering the federal government contract
law on the subject of liquidated damages iz that it i1s very well
developed and is generally considered fair to all concerned.

The law is found in procurement regulations, court decisions and
adminiszstrative decisions. The primary regulations are 41 CFR
£§1-1.315, 1-18.113, governing civilian departments and agencies,
ASPR 1-310, 18-110 [32 CFR &8£1.310, 1B.11i0] governing the Defense
Department and 41 CFR §is8-1.310 for NASA. Copies of geveral of
these are attached. Some of the individual departments arnd
agencies have subordinate implementing regulations. BSee, e.g.,
GSA: 41 CFR §5B~1.315: Agriculture: 41 CFR §4-1.315; Veterans
Administration: 41 CFR §8-1.315; Transportation: 41 CFR §l2-1.315.
For a discussion of the regulations see: Young Associates v. U.§5.
{Ct.cl. 1973) 471 7 2d 618, 621-622. The regulations probably
replace a former statute, 40 USC former §269, repealed October 31,
1951, 'That statute was similar to Government Code §14376
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mentioned above. Casus ari ding under that repealed section are
now annobtated ot 4! USC 4250a and ) US0 5231z,

Similar +to labor relations ard tax law, the buik of the cases
are board decisions,. not roported in the Federal Reporters, but
reported by CCH. See Mchride and Wachtel., Sgvernment Contracts,
Part 34, and sce CCH Government Contracts Repovter, TY12610-
12625,

Some examples of cases invalidating liguidated damage provisions:

Priebe & Song v. U. 5, {1947) 332 US 407

Pre~Con Inc. (IBCA) 74-2 BCA 10957

01d Atlantic Services, Inc, {(ASBCAY 75-1 BCA 911130
Marathon Battery Co. (ASBCA)} 64 BCA %4337

Some examples of casecs upholding and enforcing liguidated damage
provisions:

Young Assocliates v. U. S. fCct.Ccl. 1973) 471 F 24 618
U.5. Mfg. and Galvanizing Corp. {GSBCA) 75-2 BCA 911447
Jennie-0 Foods, Inc. (AGBCA)} 74-2 BCA 410928

You will note that the regulations and the federal contract cases
follow Restatement of Contracts §£339.

I suggest that the Commission reexamine its proposal and develop
specific reasonable standards for construction and similar
contracts both public and private.

Ve;§ tguly yours,
' /’:{ )

L f

:-/'
o

b ,{‘ "L
N/g fyi;LEIFUS
JAD/dr

Encs. 4
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Mititary Construction Act shull aot ap ply as impracticable. In addijon, where ap-
N propriate provision ts nade i the fosiation for hids or requests for proposals,
separate sward may be made on individual Pems whose price is within or not sub-
ject so any apilicable cost Jimitation, and those iems whose price is in excess of
the Bmitaticns shabl be refected. Such o provision for separate awierd shall not ke
made unless determined (o be ip the beat iterest of the Government.
£413%, 267.65]

fB-11§ Expediting Coostructinn Contracts. Mo expediting aztion, advancing
the completion dage and involving soditional costs under a contract funded under
the provisions of the wonual Miktery Constrsction Appropnation Act or any
similw Jegistalions, shail be leken whthout the prior approval of the Assistant
Secretary of Defense {Instaliations aend Logistas), o

fy3h, 267,100

18-132 Cost-Vlus-A-Filaed Fre {ontrachs, Annaai Mililary Construction Ap-
propriation Acts prowvide that cosi-plus-e-Tixed-fee constraction or architect-che
gineer contructs estimated Lo cxceed $25.008 w0 be performed within the United
States, except Alaska, and to be charged to such appropriations shall not be ex-
ecuied unless the specific wrillen approval of the Asastant Secretury of Defense
(installations and Legistics), setting farth the reasons therefor, is obtained.

[32 CFR §18.1131 18-113 Liguideted Dameges. A liguidated demages ciause shall be incloded
in all contracis in excess of 525,000 except cost-plus-Tited-fee contracts or those
where the contractor cannct control the pace of the work. Use of a liguidated
damages clause is optional for contracts of 325,000 or less. Where such a prowvi-
sion is used, the clause set forth in 7-6031.3% shall be included in the invitation for
bids or request for proposals. Where different completion dates for separate parts
or stages 0f the work we specified in the contract, thes clutse should be revised
appropriately 1o provide for Liguidated damueges for delay of cach separate part or
stage of the work. The minmum amount of liquidated damages should be bused
on the estimaied cost of inspection and superivtendence for vach day of delay in
compietion. Whenever the Gavernment wiil seffer other specific losses due to the
failure of the countrucior o complete the work on time, suck as the cost of sub-
slitute facilities, the rental of buddings, or the continsed payment of quarters al-
fowiances, an amount for such tems should also be inchuted. Contracting officers
shall take 2l reasonable steps to mitigate liguidated domages in acesrdance with
i-310¢c) and may propose remissions of such damages in accordance with
F-3d)y :

[%35,257.80]

18114 Concurrent Flrm Fized Price and Cosl Type Construction Contracis,
in view of potential labor and administrative problems, contracts including cost-
plus-a-fixed-fee, price-incentive or other cost variation or cost adjustment provi-
sions shafl not be awarded where perfomance s to be accomplished on the same
project site where wark on a firm {ixed price consiruction contract is being per-
formed, unless prior approval is obtained from the Head of a Procuring Activity,
nar should a contractor performing a fiaed price contract be awarded any con-
tract, to be performed concurrently at the same site, which contains cost variation
or cost adjusiment Features other than the standird rencgotiation clause or price
escalation, price redetermination or price incentive features.

[435,267.85]

18-115 Construction Contracts With Design Architecf-Engineers. No contract
for construction of a project shall be awarded to the firm which designed the pro-
ject or to its subsidianes or affifiates, except with the approval of the Secretary of

L

Goverrment Contracts Feports : ASPR 1B-115 435,267.85



(41 CFR
§1-18.110]

vitations for bids and renoests Tor pre-
posais shall include & stalement of Lo
nmagnitude in terms ol phesiersl charac-
foristics of the g oposed consiruslion end
b referenee o Lhe maton peirs vidike
e RL0G.000-STON0.600 Y T e (uwen
shindl surhy stabemoent disciose the Coc.
grrnent estiemate,

fYe6,857.10]

§ 118310 Liguidated daminges,

tar A ligpudated dmnaErs clausy iy,
b the gdiscretinn of the conlracting of-
ficer, be meluded o construclion con-
wracts. Sce & 1-1.31F Whore sdehoa pra-
vision is used, the $nvitaticn for bids or
requert for propesals shail include a
clause readiny substantially as foliows:

LIGUIDATED IBAMALES

In case ol failtre i the part of the Can-
trnetor o complele the work within ihe
time fixer 1o Lhe conlract o1 any cxtensions
theren!, the Tontracior shalt pay to the
Government as fxed, apreed and bpuodaied
darnages, pursiant 10 the elvare of this eori-
trarlt rrigied  CCTermination oy Drlandt-
Dmmapes for Delay-lime Extoens Lk
sizin ol £ . _.. or onch ealendor waroof
dhalny.

thy Whrre diflerent completion pe-
tiods for separale parts or slages of the
work are sperified i the eontraci, this
eiguse should be rovised anpreprintely io
provide for liguldated damapes Tor delay
i completion of each sepearaie part or
stage of the wark s: ko which delny In
compleiion wilk resuli in dameae to ihe
Goverrunent. :

01 The minimum amount o ligui-
deted damiapes should be based on {he
estimatod eost of imspection angd sypet-
tntendence Tor each day of deiay In con-
pelion. Whenever the Goevermsnent wiil
suffer oilher specific losses due o the
fatlure of the conbractor 10 complieis the
work on time, such as the cost of substi-
tute facilities, the rental of bulldings, or
Lthe pontlnued payment of quarter: sl-
lowances, an @mount for such Hetrs
should also be included.

Part 1-18

48,507-3

{d! Consracting oficers shall take gil
rensobabie steps to mitigate liquidated
charpels, Wil respect to remissions of
sneht daruapes, see §1-1.355-2¢e,

[v66,857.11]

E1.HLEEE Convureend firm fixed.prive
sl conilype consraciicn coriracis,
i view of patentind labor and admin-
istrotive problems, cost-plus-u-fixed-fee,
vrice-incenlive, or other typrs ol cot-
tracis with eost varigbion or cost sdjusi-
snenl Teatures will nol be permitied cor-
curtently . with the same contracter and
ab the same work site, with frm fleed-
price, lump sum, or unit price sohlracis
excepl witis the prior approval of the
heagt of the procuring agency, or his
authorized deslgnes.

[v66,857.12]

£1-18.112 Camstruction ronlrocts with
design srrlilfect-engineers.

Mo contract for construction of & proj-
ert stiail be awarded bo & firme or person
that despped lhe project, excepl wilh
the suproval of the head of the procur-
ing syency. or his authorized destgnee,

[466,857.13]

E1-18.113  Archilect-enginerr  serviees
carrarls,

Policics and procedures applickble to
architeci~eniineer services contraets are
set forth i Subpart 1-4.10 of this Tile
43,

{3% FR 335%9¢, 12/8/%3, ef-
jective 1/1L/74.)

[Subpart 1-18.2 begins on page 48,509.]

Govermment. Contracts Reports

FPR 1-18.113 466,857.13



19T 7-30-73 Tawshion 1 21,099

purpose. Reguesis for guatatbans may be isseead for infoinstiona) or plannng poe-

poses only with pricr approva’ of wnomdividesl 21 s Jeve! higher than the contract-

ing officer. ia such cases, tie reguust fin :luotﬁ‘ium shall clexrly state its purpose

' ard, in addition, the following stuicment in capiial lettery shall b placed on the
face of the reguess: “THE GOVERRMENT DOES NOT INTERND TG AWARD
A CONTEACT UM 1HE BASIS OF TEIS REGUEST 708 MHTATION, DR
" OTHERWISE PAY FOR THE INFOGRMATION SOLICIYED. The foregoing
does not pronthit the afiowgnce, 4 acoordaice with 15 205 3, of the cost of

presarsg such guotations

412,069}

DR

i32 CrR §1.310] 1-310 Llguidsted Daiseges.

{a) This paragraoh =310 apphes o p;mumme*ﬂ by !'urm,al .suvcm\mq snd
pracurement by negotiation. Ligoidated danweges provisions may be used whes
Both (1) the tune of delivery or perfarmane s such an importsat facior that the
Government fmay reascnably expect 16 suifer Jdamages o the delivery or per-

formance is debnguent, and (83 the extent ar amount of sush danages would be
difficubll or impossidle of wscertainmer! or proof. When o lguidated damages
provision is to be used in a supply or service contract, insert. the provision in
7-105.5 in accordance with the instructions thereof. Liquidated damage provi-
sions for construction contracts are covered by 18-113, 7-603.39, and §-709.

' {b)} When a liquidated damages clause is used, the contract shali set forth the
amount which is to be assessed against the contractor for each calendar day of
delay, The raie of assessment of hguidated damages must be reasonable con-
sidered in the fight of procusement requirements an a case-by-case basis, since
liquidated damages fixed without reference to probable actual dumiages may be
held to be 5 penalty and therefore unenforceable. 3 appropriate Lo reflect the
probable damages, considering that the Government can terminale for defauh or
take other nppropriale action, the rate of assessment of fiquidated damages may
be in two or more increments which provide a decliming rate of assessmeni as the
definquency continues. The contract may abso include an overafl maximum dotlar
amount or period of time, or both, during which hguidated damages may be as-
sessed, 1o assure that the result 15 not an unreasonable assessment of liguidated
damages.

(c} The law imposes the duty upcm a party injured by another to mitigate the
damages which result from such, wronpful action. Therefore, where a liguidated
damages provision is included in 2 conirect and a basis for lermination for default
exists, appropriate action should be taken expeditiously by the Govemment to ob-
tain performance by the contracior of 10 terminate the contract. IF delivery or
performance is desired after wermination for default, efforts must be made to ob-

© tain either delivery or performance elsewhere within u reasonable time. For these
reasons, pariicularly close administration over contracts containing ligquidated
damages provisions is imperative, ‘ ‘

{d) Whenever any contract includes a provision for liquidated damages for
defay the Comptroller General on the recommendation of the Secretary con-
cerned is authorized and empowered to remit the whole or any part of such
damages as in his discretion may be just and equitable Accordingly, recommen-
dations ‘conceming such remissions may be transmitted to the Secretary con-
cemned in accordance with Departmental procedures.

Covermment Contracts Reports ASPR 1-310 432,068



11 CFR
51-1.315]1

ES Parg §-

hibit the silowance, in ascordance with
F1-15.205-3, of the coet of preparing
such quotations,

Y [e6e43)
§1-1.315 Use of lquidaled demeges
provigions in procaremen! eopiracl.

§E-1 315~ Geseral

This §1-1.316 vrescribes (8} polley
which shell gevern -crocéniive sguncles
in the use of liquidated demages provi-
sions in contracis for suppilies and sere-
ices, including corwtruction, entered into
by formal advertising or hy negotiation,
and (b} & provislon which shall be In.
reried In contracts for supplies nod serv
ices, other then construction, when Hgei-
dated demages are stipuiated -

[¥ 66,043.20}
§1-1315-2  Policy.

(8} Liguidated damnges pmnisinns
may be used only where both (1) the
tme of delivery or performance is such
an important fackor ih the award of
the contract that the Covermurent may
ressonably expect to sufter damage U
the dellvery or performance ix delin-
auent, and (2 the exieni or amount of
such dameee would be difficult or im.
possible of ascertainment or proof.

(b} In making decisions as 0 whether
liquidated dampges provisions nre % be
used, consideration should be given {0
their probeble effect cn such mutters ps
pricing, competition, and the costs end
difficulties < of contract administretion,
rs well ms the availebilty of provision
elsewhere in the contract for recovery of
excess costs in termination cases. -
ey The rate of Sliguldated damages
stipulnted must be reasonable in relation:
to nnticipated demages, consldered on 6
case~hy-case basis, sinee liguidated dam-
pges Axed without eny reasonable refer-
ence to probable damages may be held
2 be not compensation for anticipated
dameges ceused by delay, bub & penulty.
rnd therefore unenforceakle. :

(¢} Where a Nqdidated damages pro-
viston 18 Incloded ip & conirect and &
basls for terminetlon for defhult exisls,
wppropriste action should be teken ex-
pedittously by the Government to cbialn
performance by the contrector or to vx-
ereise 15 right to terminaic as provided
in the contract. I dellvery or perform-
ance is desivpd after-terminstion for de-

Government Contracts Heports

& Generpl

47,535

frult, efforts must Le made to oblaln
either dellvery or performance eisewhere
within & reaszonaeble ttme. Efclent ad.
mintstraticn  of convrmets contalning
Hguidetst damages provisions is fmpera-
tive o preveni undue Joss to delpulting
contrectors and to protetst the Interests
of the Government.

{e} Whenever shy contract inciudes s
provislon for Lguldated demsges for de-
lay, the Comptrolier Genersi, on the rec-
ommendation of the head of the REENCY
concerned, 5 meihorized and empowered,
by law, to remit the whole or any part of
nuch dameges a8 in hix discretion may be
Just and egultable,

iT 56,043.30]

5 I-1.315.3 Contract provialons,

{n} Cantracls for suppties or services.,
When 8 lguideted dumages provision 18
1o be used In B vontract which 1s for sup-
PHes or services and which includes
Standard Form 32, General Provisions
(Bupply Contragt), the following provi-
sien shall be inserted in the invitation
for bids end an spproprirte rate(s) of
Bguidated demages (determined pursu-

aht to § 1-1.315-2) shall be stipulated:

LiguinsTED DIAMAULA

Arlicte 31{1) of Stendard Porm 3%, Oeneral
Provinlons (Bupply Contrect), 1a redesig-
nated s Article 131{g) nnd the fntiowing la
Inseried as Asticle 11(1}:

()¢l In the event the Coverntent exer-
ohees 1 right of tertination as provided in
paregraph {8} above. the Contreclor ahail be
Hahie b0 the Dovernmnent for excess costy as
provided in peragraph {b} above and, in
addition, tor Houldated demages, in ihe
amount aet forth elsswhers in this contract,
&s flaed, ppreed, snd Lguidated damages for
ench thlendar dey of delay, unttt sich time
¢ the Goveroment mu-v Tessonably obtain
dellvery or performantce of elmilar supplies or
aervices,

(i} If the contrect is not so terminaled,
noiwitheiunding deley as provided In para-
Ertaph {u} above, the Conirsctor siatl con-
unue prriormaice and be Hable o the Lfov-
eruinent for such liquideted dumages for
#ach calendar dry of delay untll the auppiles
kre dellvered or services performed.

it rne Contractor shail oot be Habie for
Hauldnted snmeges for deipys due to cavses
which would reffeve Lim from Hebility for
¢xeese coste ab provided in paragraph {c} of
1hls tisUuse.

(b} Contrects for construction. Ligui-
dated dampges provisions for econstrue-
tion rontracta sre contaiped in the Ter-

FPR 1-1.315-3 § 66,043.30
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Memorandwn 76-30 ExHIBit LIl

[Excerpt from Background Study, Sweet, Liquidated Damages in California,
60 Cal. L. Rev. 84, 116-123 (1972).}

1972} PIQUAIDTTED DAMAGES IN CALIFORNIA 117
E.  Convtructi:o Contraciy

Carcful lawyering at the drafting, pleading, and proof stages will
make a liyutdation clause for defay enforceable despite, on occinion,
the availability of a recognized measure for actua) damages and the fack
of @ genuine attempt to estimale damiages. The enforceabifity of clutises
liguidating damages for other types of breaches in consteuetion can
tracts is less clear.

1. Owner Breaches

Liquidation in construction contracts typically concerns breaches
by the contractor, because the owner’s obligations are fewer in number
and principally consist of making payments. There are, however,
obligations of the owner that could be the subject of liquidation of dam-
ages clauses. For cxamplé, the owner might breach by an unexcused
delay in fumnishing the site to the contractor, by supplylng incorrect
soil data or by delaying the contractor’s performance while on the site.
But in construction contracts it is the owner who generally has the
superior bargaining position, and he rarely feels the need to underfiqui-
date damages for delay he causes. He uses a more direct approach to
relieve himself of this risk, such as a clause permitting the owner to
interrupt the contractor’s work when in the owner’s judgment it is
necessary to do so'®* or a clause limiting the contractor to an exien-

- sion of time without any right to recover delay damages. The ma-
jority of courts enforce these “no damage” clauses,'® and a fortiorl
such coutts should allow an owner to employ a liquidation clause o
set the amount of damages.

But delay caused by the owner or misrepresentation o. soil data
generally increase the cost of doing the work to the coatractor, and
this is a type of damapes that courts are generally able to hamdle. Since
these costs are relatively easy to prove at the time of trigl~apart from
a possible dispute over causation or foreseeability—it is unlikely that
a court would enforce a liquidated damages clause for these breaches.
On the other hand, some types of owner breach, such as unjustifiabie
removal of the contractor from the project site, might create a situation
where standardized measures of recovery are not sufficient for the
contractor. For example, one standardized measure of recovery for
the contractor is the cost of his part performance plus his profits; often
contractors attempt to show profit margins by generally accepted profit
margins in the construction industry, but a contractor might wish to
agree in advance on an accepted profit margin. Such an agreement
should be given effect.

151. Bur see Car. Civ, Cour § 1511(1) (West 1970); Sweet, Extendons of Time
and Conditiony of Notice: California's Neediesy Resiricrions of Contractual Freedom,
31 Canir, L. Rev. 720 (1963).

152, Sweet, Owner Architeci-Contractor: Another Etermal Triangle, 47 Cavrre,
L. Rev. 645, 681 (1%59). in Huwley v. Orange Counly Flood Control Dist, 211
Cal. App. 24 708, 27 Cal. Rpir. 478 {4th Dist. 1963 ), the court considered a “no dam-
apge” clause as creating a forfeiture and therefore held that it must be stricdy con-
strued, especially where the contract was prepared by the party secking protection from
his delny.  The court Finally conciuded the clanse did not apply to unrensonable delay
caused by maticr not within the contemplation of the parties.
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2. Contractor Breachey

The principal contractor breaches cre ned entoring nim 190 con-
tracl wien awarded, not comptructimg the prolect s aceotdance wiih
the plans and specibreanions, uanexcused debiey moconipleting the projeci.
and failing to pay subcontractons and supplbors, OF thiese the pemcypud
arcas for liguidation have been Tailire to enter mto the contnet when
awarded and unexcused delay in completion, bt vne vase i also
arisen involving a clause hguidating damages Tor defectve performuance.

u.  Drfective performonce. A N8 case, Shorman v Clroe 3 es-
tablished that damages for a contractor’s defective performance cinnoy
Be liguidated.  The Sherman coniract had o bluiderbiss e, one
liiip sum that applicd to uay breach by erher pariy: 60 wis cleady o
penalty, and the court so held,  Howcver, the courl did aot rost ity
decision exclusively on the penalty aspect: it argued that, because the
cost to correct any deficient work by the contractor would be a  simple,
[sic] matter e ascertain,™® the casc fits within the general rule against
caforcing liguidated Jamages clauses wherce the damapes are refatively
casy to calculate at the trial.  Since Sherman, no cascs have ever arisen
attempting to liquidate damages for a contractor’s defective performance;
the bar seems to have accepted that liquidation is inappropnate in these
circumstances.

b.  Failure to enter into « contract when awarded. Al the outset it
must be determined whether the parties properly attempicd Lo liguidate
damages. In the typical case each bidder must pul up a specified
percentage of his bid either by a certified check or bid bond. Tf (his
is all that is specificd, it leaves open the guestion whether this wmount
constitutes an attempt to liquidaie damages. Certainly if the confract
purports to give the owner the option of treating the deposit as iquidated
damages or suing for actual damages,’™ the amount shoukl nar be
copsidered one of fiquidated damages; » genuine liquidated damages
clause must control the issue of the amount of damages, To be an un-
equivocal liquidation clause, the invitation to bidder. should state that
the amount deposited by the bidder is nonrefundable in the cvent the
successful bidder has no legally sufficient reasen for not entering into
the contract, and for further safety it should at fcast recite the statutory
language of section 1671 and that the amount is a reasonable endeavor
to preestimate damages. ,

If a properly written clause establishes that the anmount deposited

154, Id. a1 352, 104 P. ul 1005,
155, Somelimes the option is given by law. See Kemper Constr. Co. v, Cny of
Los Angeles, 37 Cal. 2d 696, 235 P.2d 7 (1951).
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v an attempt to hquidide damages, the courts have disugracd! as o
whethier # will be enforeed '** Howcever, in the most recem case on
this wsue, Petrovich v. City of Arcadia,’* the California supreme
comtt authoritatively settled the issue for this state.  The action was
brovght by a successful bidder against the city of Arcadia o cancel his
bid to construct sanitary unprovements on the grounds of mistane
he bae! inadvertently onvitted a large cost item.  The city cross-com-
pluned. joined the surety, and asked for forfeiture of the bid bond
for $37.500 plamuff bad deposited.  The next Jow bid was some $69,-
000 higher than the pluintif’s bid. The supreme court’s nurrow hold-
mg wn the case was only that, because neither the invitation to the
bidders nor the bond explicitly provided for forfeiture, the city had
to sue for acteal damages."*

Nevertheless, the court went on to discuss what wouid have been
the result had the invitation or bond provided for forfeiture. The
vount concluded that, despite the contrary practice of scveral other jur-
wdictions,'** in California compliance with section 1671 was a ques-
von of fact that muost be alleged'™ and proved. Therefore in this
case, even if the bid had been properly drafted, the city would fail,
because there had been no specific showing of the difficulty of ascer-
taining actual damages or good-faith preestimation. Althouph this
point is dictum, it appears to establish that sections 1670 and 1671 will
be strictly applied in this area.'?

This requirement of strict compliance may mean it will be impos-
sible to liquidate damages for a contractor’s failure to enter into the con-
tract.  Actoal damages are usvally not too difficult to determine. If
the bidder does not enter into a contract awarded to him, there are at
ieast three possibilities open to the awarding authority: it may award
the cantract to the next low bidder, it may readvertise and award the
contrint 1o the lowest responsible bidder, or it may decide to abandon
the project.  Unless the preject is abandoned, major damages are gen-
crally casy to determine; they consist of the difference between the de-

1%, Compare Uity of Loa Angeles v. Shafer, 33 Cal. App. 45K, 200 . 384 (2d
st 19211 enforcement aefusedl with Pulo & Vodine v, Ciiy of Oakland, 79 Cal.
App. 24 730, EBD P3G 764 (1st 1ist. 1947) wned Town of Mill Yalley v. Massachusetls
Bunding & Ins. o, 8 Cal. App. 372 219 P. 693 {lst Dist. 1924) (enforcement
granied).

57, M Cal TR 222 P24 230 (1950

JAN R4 ot R4S 223 P ar 236,

Is%.  fd. at RM-#4; 222 PY at 21536, ree 5 Conmin b 1074,

160, But in RMilade Constr,, b v Spenwer, 6 Cal. App. W 771, %6 Cal Wptr.
U6 (I BYst 19T, the court held o clause could be enfurced despite the taolure 10
plewt complance with scetion 1671 because the issue of vabdily was yased by the
preleinl wrder ‘ :

160 Sec oo Cai Ann. Giv'n Cope B8 37933, 37935 {West 196R) ¢cily can retain
seourels depoaat, bug gt must retern any portion that eaceeds the Jilference between
the bd spgenally accepied and the next low bd).
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faulting biddec’s bid and the bid that is ultimidely accepted, and in Cogy
where readvertising is necessary, the ieburiorative expente of condnd
ing another competitive bid.  Doelay in completion of the preject, usuan'y
caused by readvertising or abandonment of the project, also usualy
causes major Josses to the public, but they ate unprovable. I addien
there will be minor damages, such as the administrative expense in i e
tu deal with the bidder who is awarded the contract hui refuses to on
into it.

The incidental losses, such as administrative cxpense, and the o
provable losses, such as inconvenicnce to the public. appeir W basr
been ruled out as the bases for liquidation by the dictum in the Pefrevic it
case. Such losses seem disproportionate v the amount deposited
and it would not seem fair to make this the basis for liguidation
The delay caused by readvertising and the inconvenience to the public
often caused by abandonment would seem sufficient to justify liguidation,
but the Pefrovich case was an abandonment case, su il appears that that
issue has been resolved against liquidation.’*

¢. Unexcused delav. Construction contracts frequently liguidate dam:
ages for uncxcused delay by the contractor.  Typically, defay is liyui
dated by assessing # specified amount or a percentage of the bid price!”
for each day of unexcused delay, although occasionally a lump sum
liquidation is employed.'™ While a few cases have refused %0 enforce
clauses setting damages for unexcused delay,'™ it is well settled in
California that such clauses are enforceable.**®

162. I the awanding eushorily is concerned about Iosiag minos damages, il couhl
profect iteelfl at the drafting stage by splitting the deposil into iwo paris, one for ma-
jor and one for minor damages. For example, il the deposit would noimaily e
10%, the bidder would be asked to deposit an amount of 96, of his bid as a securiiy
depoait and 1% as liquidation for overhead and the intangible damages thal could be
csused if the siccemful bidder <does not enter into the coniract. In such & case the
awarding authority would be able to aue for acink] damages, with the 95 s sccurity,
and keep the 1% to cover sdministintive expenses.

161, E.g., Broderick Wood Prods. Ce. v. United States, 195 F.2d 433 (10th Cir.
1932).

164. Leslis v. Brown Bros, Inc., 108 Cil. 606, 2RBY P. 935 (192Y9;: Nash v
Hermosille, 9 Cal. 584 (1853).

165, Patent Brick Co. v. Moore. 75 Cal. 205, 16 P. B9) (I8B3) (fuiltirc lo pruve
comphiance with section 1471 in judgment roll case); Muldoon v. Lyach, 66 Cal. 516,
6 P. 417 (1385) (payment described in the clause as a forfeiture; long delay tlun Jid
not appear to be the fault of the builder); Mash v. Hermosilis, % Cal, SH44 (185K
{lump sum ciause).

166. See Peter Kiewit Son’s Ca. v. Pasadens City Funior College Dist., 59 Cal.
2d 241, 379 P24 I8, 28 Cal Rpir. 714 (1963), critivized in Sweet, supra note {5]
passim; Silva & Hill Constr. Co. v. Employers Mut. Liahilily Ins. Co., 19 Cal. App. 3d
914, 920, 97 Cal. Rpir. 498, 301 (2d Dist. [971); Nomellini Coastr. Co. v, State
ex rel. Dep't of Water Resources, 19 Cal. App. 3d 240, 246, 96 Cal. Rpir. 652, 6o
(3d Dist. 1971); London Guar. & Acc. Co. v. Las Lomitas School Dist., 191 Cal. App.
2d 423, 12 Cal. Rpir. 398 (lIst Dist. £961); Hanlon Drydock & Shipbuilding Co. .
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Most of the cases enforcing such clauses have been state public
canlrects.  In such contracts the courts have been influenced by Gov-
ermnent Code section 14376,'" which provides that each tate con-
iract shall contain such a clause and that the clause determines the
amount forfeited and paid to the state i the event of unexcused delay.
In Sitva & Hill Construction Co. v. Employers Mutual Liability In-
surance Co.,'"" the court of appeals held that, while sections 1670 and
1671 apply gencrally to contracts between public agencies and private
tndividuals, section 14376 of the Governmeat Code is

4 legislative determioation that late charges imposed on a con-
struclion company by & state contract fall within the provisions of sec-
tvon 1671 of the Civil Code and as such are valid liquidated
damages.?*?

Recognizing that it would be difficult if not impossible to prove actual
damages when a public project is not completed on time, the court
argued that section 14376 is an attempt to overcome this so that the
state will be at least partially reimbursed for additional cost, lost public
henefits, and overhead expenses and that the contractor will be en-
vouraged to work toward timely completion of the work 1"*

Arguably, liquidation is less appropriate in commercial construc-
tion or public projects that have an establishable commercial use value.
Whilc a few cases in other jurisdictions have not enforced liuidation
clauses in contracts involving the construction of residences,'’’ Cali-
fornia's Jaw seems established by Hanlon Drydock & Shipbuilding. Co.
v. G.W. McNear, Inc.,'™ which upheld a per diem clause liquidating

{.W. McNear, Inc, 70 Cal. App. 204, 210, 232 P. 1002, 1004 {Ist Dis. 1924}
(ahip repsir delay).

167. CaL, ANN, Gov't Cooz § 14376 [West 1968),

E68. 19 Cul. App. 3d %14, 97 Cal. Rptr.'682 (2d Dist. 1971).

169. Id. al ¥20, 97 Cal. Rptr. at 361,

170. Id. wl Y18 97 Cal. Rpu. at 300. Similarly, in Bethlchem Steel Corp. v.
City of Chicago, 350 F.2d 649, 650 {7th Cir. 1965), the court upheld a liguidaied
damages clause for delay thal contained this recital:

The work uader this contract covers a very important seclion of the

South Route Superhighway, and any delay in the completion of this work will

muieriafty delay the completion of and opening of the Somb Route Supér-

highway therchy causing great inconvenience lu the public, added cost of
engincering and supervision, moeintenance of detours, and other iangible and -
mtangible losaes.

171 Aee, ep., Cohn & Conway v. Birchard, 124 Towa 394, 100 N.W. 48 {1904}
Sceman . Hiemann, [H Win 365, 84 NW. 490 (1900}, However, some cases have
eaforeed liguidstion clauses that have substantially exceeded rentnl value wien damages
othar than lasy of e were easanably foreseeable nt the time the contravt wes made.
Sre Curtin v Nt Mergh, 160 NY 47, 58 N L WK (18993, /. Brown hoa Lo
MNorwesl, 59 SW. 251 { Ten. Civ. App 19321, See afso § Cormtn § |07,

{7279 Cal. App. 204, 232 POO10O0Y (ist sl 1914).  Hur see General Ins
Ca v Commerce Hyutt House, 3 Cal. App. 3d 464k, 472, §% Cui, Rpte 317, 328
30 Bt 19 Uliguidated damages are 8 penslity not favored in equity ).
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damages {or delay in ship repair.  This v reavonabic.  Liven rental ar
use value of a residence ot office butlding, while a welb accepted incasure
of recovery, can be difficult to establish.  Also, defuyed conwpletion of
a residence can involve damages in addition to loss of wse!™  More-
over, most contracts of this type are negotiated.  “Therefore, 1 the
amount selected is within the range of likely damages, whether provahic
or not, such clauses should be enfoiced. While there s no aviilable
data on how ligiidation amounis in thesc contracts are determined.'”
there is some insfruciive material by Elliowt, o bridpe cngineer of (he
California Division of Highways, who states: ‘

The sole parpose of o completion assessment is to assure L
the cootract work will be done within the time specified, . . . to
threnten the Coniractor with sufficient monetary loss so that he will
Eind it advantageous to eppiy sufficieat men and equipment to the
work (o get it done op time. Whereas moderate liguidated damages
such as $100 per day may well be used to insure the completion of o
normal project having no special urgency, higher amounts are used 10
force faster work on jobs which must be finished in iess than a nommal
construction time. High assessments may be used to emphasize the
nead for haste and should be of sufficicnt size to make it economically
desirable that the contractor expedite his work by use of multiple
shifts or additional equipment.'?s

Although most such construction contract liquidation ciauses would
not pass muster as genuine attempts 1o estimate damages as required
by section 1671, they are usvally enforced. There are a number of
reasons for this. First, while the hquidation amounts may not actuaily
be bargained, the contractor can take this into account when he
makes his bid.'" Sccond, most construction contractors are nol so
unsophisticated as to merit special protection by the courts.’™®  Third,
courts enforce these clauses as a means of saving themselves from
having to decide difficult fact questions relating to damages. Finally.
these clauses are enforced because delays do cause losses, but the ac-
tual loss is often not provable under traditional damage rules, which
require certainty, proof of causation, and foreseeability.

~ Apart from probleras of enforceability, clauses liquidating damuges

173, See note L7 supra.

174, The process was recently claitned o be constitutionally defeclive.  See Brief
for Contractor's Ass't as Amicus Curiae, Siiva & Hill Conalr. Co. v. Empldhyer’s Mut.
Liab. Ins. Co., 1% Cal. App. 3d 682, 7 Cal. Rptr. 498 (2d Dist. 1971).

175. H. Jokes, A. Faunswortd & W, Young, Cases aND MATERIALE ON CONITRACTS
700 {1965).

176, Id. at 714, :

177. Sec Bethiehem Steel Corp. v. City of Chicago, 350 F.2d 649, 6351 (T1h Cir,
1965); cf. Southwest Eng's Co. v. United States, 341 F.2d 998 (8th Cir. 1965).
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for contractor delay have caused difficulty becausc of a m-mber of in-
lerpretation questions ihat have arisen, First, sometimes the delay
is caused by the contractor and by the owner or someone for whose
acts the owner is responsible. Because a court will not apportion re-
sponsibility for the total delay between those causes for which the con-
tractor is responsible and those for which he is not,'™ the liquidated
damages clause can be applied only if the parties provide for appor-
tionment by coatract.'™

The second interpretation problem courts frequently face iy de-
termining when a project is completed for liquidation purposes. The
general answer is that actual, not substantial, completion is required.!™
However, courts will be hesitant to apply this rule where the stipulated
damages are high and the project is available for use.'®!

A final interpretation problem that has troubled the courts is what
happens when the contractor abandons the project and the liquidated
Jdumages cluwse is silent on abandonment. When this occurs, the
~wner typically hires another contractor to complete the project. In
such a case, there can be two clements of damage. First, the total
cost of the project may be increased because of the necessity of hiring
another contractor and incurring a greater expense than originally
specified in the contract. Generaily, the owner is eatitled to this addi-
tional cxpense as part of actual damages. Second, the contract will
probably be completed by the substitute contractor beyond the contract
date. Since two clements of damages are involved in these abandonment
and completion-by-a-substitute-cohitractor cases, it would scem that
the owner should be able to recover both his added costs in securing a
substilute contractor and liquidation based upon when the project is
actually completed, but the two California cases to consider this ques-
tion have wllowed only actual damages.'®® This may be because when
baoth of the items are totaled the Jamages can be quite formidable.

1T, Gueneral Ins. Cu, v. Commerce Hyatt House, 5§ Cal. App. 3d 460, 85 Cal.
Bptr. 317 (2d Dist. 1970); Acina Cus. & Sur. Co. v. Board of Trustees, 223 Cal. App.
2 337, 35 Cab Rpir. 765 (1st Dist. 1963); Gogo v. Los Angeles County Flood
Contral Bist.. 45 Cal. App. 2d 334, 114 P.2J 65 (24 Dist. 1941). See Pettit & Glenson,
I oquidated Damage i Goverimens Conoacts, 25 Sw. LI 264, 273 (1971).

179, Nonwbini Constr. Co. v. Stale ex rel, Dep’t of Water Resources, 19 Cal.
App. Ml 240, 96 Cal. Rptr, 682 {3d st 1971); Sweel, supra note 152, at 722,

180, Sec Leawdon Gioae, & Ace Co. v, Las Lomilas School Dist., 191 Cal. App. 24
25, 12 Cal. Rpie, 595 (st D 1961).

181 N Himeetdurd Constr. €. v, Flonda Citrus Exposition, Inc., 410 F.2d 1229
TSHe A 10 164,

157 Sinnolt s Schunuwher, 45 Cal, App. 46, 1T P, 1058 (1st Dist. 1919): Baci-
~atupr v Phoenin Bldg & Costr. Co,, 14 Cal. App. 632, 112 P, 892 (Ist 1ast. 1910).
Seanathae Spn Compandes v, Foml Highway Dist. No, 23, 311 US. 180 (1948,
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Tutroduced by Assemblv an e Lhstey

Fehruaev 23 1yis

AEFERRED TO.COMLIFTEE 00 [0 a0

Au act to amend Sections 1671, 1951.5, and 3358 of 10 add
Szction 1669 to, to add a title heading to Part 2 {coinmencin
with Section 1549) of Division 3, immediately preceding
Section 1671 . of,. to.gdd a chapter heading to Title 43
{com:nencing with Section4671) of Part 2 of Division 3 of. 1o
aild Chapter 2 {commenaing with Section 1673) to Title 4.5
of Part 2 of Division 3.0f, and to Fepeal Sections 1670 and 1678
of the Civil Code, o aggend Sections 14376 and 53069 85 of the
Government Code, andfqarﬁemd Section 3254.5 of the stiret-
and Highways. CG&B refatis I to legal 0bhgat10n:>, including
liguidated dt,mages L 1

: . Li:clsm'rwz COUW.L $ EXCEST

AB 3169 A mtroduced, McAhster (Jud.;. Liquidateq
damages.

Under existing lﬁw,, hqmdated damuges provisions in con-
tracts are enforceahls anly when it would be impracticable or °
extremely difficult:to fix the actual damage.

This bill would also permit, with specified exemptions, the
enforcement of stich contractual liquidated damage provi-
sions except where the provision was unreasonable uader the
circurnstances at the time of the making of the contract,
where the party from whom liquidated damages are soughi
was in a substantially inferior bargaining position at the time
the contract was made, or where the liquidated daimages are

ARSI S &
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sought to he recovered from a party to a contract i property
or services for a personal, family or hcusenold purpose or (o
a lease of real property for use as a dwelling by the partt.

The bill would further prescribe the use of liquidated dam-
ages in defaults on real property purchase contructs and
would make technical and conforming changes.

This bill would become operative on July 1, 1977, and be
applicable to contracts made on or before Jul} 1, 1977,

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

Tbe peopfe af tbé&ate of California do enact as foflows:

SECTION L. Section 1669 is added to the Civil Code,
te repd:-

- 16689, Every t:ontraet in restraint of the mamage of
any pe'tsm othcr than a minor, is void.

a1670 of the Civil Code is repealed.

’h:eadmg is added ‘to Part 2

headmg is added to Title 45
;Bection 1671) of Part 2 of Division 3
nedia telywecedmg Section 1671, to

SE(I 5 Seeﬁné 16'7 i of the Cwnl Code is dmended to
26 ‘read: -
27 1671 ( &} Tﬁi’s sec‘t}on doea not applv in any case

'S

2 31649 25 16
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wAcre  anotfier statufe  exprossc gppiecd o te e
coirtract prescribes the rides or sknciadd for doter g
the validity of a provision in ihe controac i lgndaiing the
chrmiages for the breach of the contrac!

(b Execept as provided mr subdivision (o, @ ponviion
n a contract fiquidating the damages for the breach of
the contract is valid unless the partv veeking to invalidate
the provision establishes that the provisicn  was
unreasonable under the circomstinces carsting af the
tirne the contract was made.

(c) The validity of a liquidated darnages provivion
shall be determined under subdivision (d) and not under
subdivision (b) in either of the following cases:

({) Where the party from whom the lquidated
damages are sought to be recovered estublishes that he
was In a substantially inferior bargaining position at the
Hme the contract was made.

(2} Where Itgmdated damages are sought tc be
recovered (i) from’ a party to a contract for the retail
purchase; mcfudmg rental, by such party of personal
property or setvices, primarily for the party’s personal,
family, or household purposes, or {ii) from aparty to a
lease of real property for use as a dwelling by the party.

(d) In. the" cases described in subdivision (c), a
provision in acontract liquidating damages for the
breach of the contractis void except that Fhe the parties
to such a confract may agree therein upon an amount
which ‘shalt be presumed to be the amount of damage
sustained by a breach thereof, when, from the nature of
the case, it wouyldbe unnracticable or extremely difficult
to fix the actual damdge.

SEC. 6. Section 1676 of the Civil Code is s repealed.

P2 eenmet in restraint of the marruge of
aRy person‘— fer ot @ miner s void:

SEC. 7.:..Chapter 2 {commencmg with Section 1675)
is added to Title 4.5 of Part 2 of Division 3 of the Civil
Code, to read:

25Med Uy 18



AR 316G —4—

o0 ml T U1 e L LD e

bt et e et e
de L BO — S

BRRRRREBEREESES

30
31
32
33
34
35
36
37
38
39
40

Crarren 20 DEFAULT O Bos: Propras -
PURCHASE CONTHAT
1675, {a) As used in this section, Trooeiontod
property’” means real property primarily consi-tures oo
dwelling that mects both of the follewing reguiroosnt

(1) The dwelling contains not more thas e
residential units.

12y At the time the contract to purchase and ol
property is made, the buyver intends to occupy ¢
dwelling or one of its units as his residence.

{b) Where the parties to a contract to purc? s unl
sell residential property provide in the contract that il
or any part of a payment made by the buver shai
constitute liquidated damages to. the seller if the huyer
fails to complete the purchase of the property suci
amount is valid as liquidated damages to the extent tha:
it is actually paid in the form of cash or check fincludiing
a postdated check) and satisfies the requiren ents of
Sections 1677 and 1678 and this section.

{¢} To the extent that the amount paid does not
exceed 5 percent of the purchase price, such urount b
valid as liquidated damages unless the buyer estabtad s

‘that such amount was unreasonable as liguidated

damages under the circumstances existing at the tini» the
contract was made. To the extent that the amount paid
exceeds 5 percent of the purchase price, such excess
amount is valid as liquidated damages only if the seller
establishes that such excess amount was reasonable s
liquidated damages under the circumstances exist.ng
the time the contract was made.

“1676. (&) Except as provided in Section [fiTh a
provision in a contract to purchase and sell real properts
liquidating the damages to the seller if the buver fails t
purchase the property is valid if it satisfic. e
requirements of Sections 1677 and 1678 and the
requirements of either subdivision (b) or fc) of tnis
section. '

(by The liquidated damages provision is vaii tt -
satisfies -the requirements of subdivision (bt or .d1 <
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ey Alere ‘h N «rhes to the - cntrect poonade if.: el
o sy part of g pavmeant om 4t In ti::: 3,:-1;'_"9;- stic
orstitube ligudated dumages o the sellor it S hove,

. to purchase the property, such amount s calild

wpdduted damages to the extent that s aciuadly paid i
“hie fonm of cash or check (including a postdated checin
unlvss the buyer establishes that the iquidated diinages
povision was unreasonable under the circuimnstonces
vasting at the time the contract was made.

67T, A provision in a contract to purchase and sell
res! property liquidating the damages to the seller if the
buver fails to purchase the property is invalid unloss:

‘1) The provision is separately signed or initialed by
c+ch party to the contract; and

b)Y If the provision is included in a printed contract,
it 15 set out either in at least 10-point bold tvpe or in
contrasting red print in at least eight-point bold type.

1678. If more than one payment made by the buver
is to constitute liquidated damages under Section 1675 or
subdivision (c¢) of Section 1676, the amount of any
payment after the first payment is valid as liquidated
damages only i#f (1) it satisfies the requirements of
Section 1675 or subdivision (¢} of Section 1676, whichever
applies, and (2} a separate liquidated damages provision
satisfying the requirements of Section 1677 is separately
signed or initialed by each party to the contract for each
such subsequent payment.

1679. This chapter applies only to a provision for
liquidated damages to the seller if the buyer fails to
purchase real property. The validit} of any other

f
1
]
4

provision for liquidated damages in a contract to

purchase and sell real property is determined under
Section 1671. _

1680. Nothing in this chapter affects any right a party
to a contract for the purchase and sale of real pmperh
may have to obtain specific performance.

1681, This chapter does not apply to real property
sales contracts as defined in Section 2985.

SEC. 8. Section 19515 of the Civil Code is amended

2 3180 35 22
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o read:

14315 Seebtroms 38F0 wed Scociioy 57 v
Hoguidated damages, apply applics 1o 4 fouse
rroperty,

SEC. 9. Section 3358 of the Civil Code s anny o 1o
read:

3358, Meobwithstanding the provisions of this G
Except as expressly provided by statuie | no perser s
recover a greater amount in damages for the breach Gl Lo
obligation than he could have gained by the {1}
performance thereof on both sides ; except in the t“&"ﬂ*s
speeitied in the Artieles on E*emp-law Damuges anl
Beneal Dama-ges— and in Seetions 3310, 3339; and 3340

SEC. 10." Section 14376 of the Government Code .-
amended to read:

14376. Every contract shall contain a provision 1w
regard to the time when the whole or any speciticd
portion of the work contemplated shall be complr ted.
and shall provide that for each day completion is deluved
beyond the specified time, the contractor shall forfeit und
pay to the stite a specified sum of money, to be deducted
from any payments due or to become due te the
contractor. A contract for a road project may also provide
for the payment of extra compensatlon to the contractor,
as a bonus for comipletion prior to the specified time, such
provision, i used, to be included in the specifications and
to clearly set forth the basis for such payment. Section

1671 of the Civil Code does not apply to contract

provisions under this section.

SEC. 11. Section 53069.85 of the Government Code is
amended to read:

53069.85. The legislative body of a city, county or
district may include ér cause to be included in contracts
for public projects a provision establishing the timc
within which the whole or any specified portion of the
work contemplated shall be completed. The legislative
body may provide that for each dav completion is
delayed beyond the specified time, the contractor shall
forfeit and pay to such agency involved a specified sum
of meney, to be deducted from any payments due or to

2 3160 65 24



i

5

2J
A
31
32

Ead
3

A
35
a7
38
34
40}

-y
i

!l‘"‘, i ({U!\ by i—h'f’ COMNT U t'l F T AT TR E A

cotect miay alsn provide for the proreopt e

snpeasation  to the  contructor. as o bonae dor
ceanpletion prior to the specified time. Such provicen
i wsed, shall be included in the specificatiots upan wiu b
baniz are received, which specifications shall clearly set
borth the provisions. Section 1671 of the Civil Code docs
aot apply to contract provisions under this section.

SEC. 12, Section 5254.5 of the Streets and Highw:ivs
Code 1s amended to read: '

5254.5. At any time prior to publication and posting
neitice inviting bids, the legislative body by resclution,
mav determine that in the event that the contractor,
contracting owners included, does not complete the work
within the time limit specified in the contract or within
such further time as the legislative body shall have
authorized, the contractor or contracting owners, as the
case may be, shall pay to the city liquidated damages in
the amount fixed by the legislative body in said
resolution, If such determination is made, the plans o
specifications and the contract shall contain provisions in
accordance therewith, '

Any moneys received: by the city on account of such
liquidated damages shall be applied as follows:

(1) Hreceived prior to confirmation of the assessment,
such moneys shall be apphed as a contribution against the
assessment.

(2} If received after the confirmation of the
assessment, such moneys shall be applied in the manner
provided ih Section 5132.1 for the disposition of excess
acquisition funds.

(3) If a contribution has theretofore been made or
ordered by any agency, the legislative body may order a
refund Lo the contributing agency in the proportion
which said contribution bears to the total costs and
cxpenses of the work. Section 1671 of the Civif Code does
not apph to frqwd&ted' damages provisions undf-r this
section.

SEC. 13. This act shall become operative on July .1
1977

L LA B
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STC. 14, Thisact applies only to contracts made un e

alter fuly 1, 1977.
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