
UF-30.300 1/19/78 

i!emorandum 78-9 

Subject: Study F-30.3uO - Guardianship-Conservatorship Revisirul (Sub­
stituted Judgment) 

We have revised the draft statute considered at the last meeting 

relating to the doctrine of substituted judgment to take into account 

the various suggestions and to make other improvements. Attached is the 

revised draft statute, together with preliminary discussion briefly 

outlining the subject matter of the draft statute and a letter of trans­

mittal to send the material to the State Bar Subcommittee. The attached 

Exhibits also would go the the State Bar Subcommittee. 

Respectfully submitted, 

John H. DeHoully 
Executive Secretary 
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MeIIorandum 78-9 EXHIBIT 1 

20 Pa. Cons. Stat. Ann. § 5536 (Purdon 1976) 

Subdivision (b) of Section 5536: 

32298 

(b) Estate plan.--The court, upon petition and with notice to all 

parties in interest, shall have the power to substitute its ju~t for 

that of the incompetent with respect to the estate and affairs of tba 

incompetent for the benefit of the incompetent, his family, members of 

bis household, his friends and charities in which be was interested. 

This power shall include, but is not limited to, the power to: 

(1) make gifts, outright or in trust; 

(2) conveyor release his contingent and expectant interests in 

property, including marital property rights and any right of aurvivor­

ship incident to joint tenancy or tenancy by tbe entirety; 

(3) release his powers as trustee, personal representative, custo­

dian for minors, or guardisn; 

(4) exercise or release his powers as donee of a power of appoint-

lIent; 

(5) enter into contracts; 

(6) create for the benefit of the incompetent or others, revocable 

or irrevocable trusts of his property which may extend beyond his dis­

ability or life; 

(7) exercise options of the incompetent to purchase or exchange 

securities or other property; 

(8) exercise his rights to elect options and change beneficiaries 

undsr insurance and annuity policies or surrender tbe policies for tbeir 

cash value; 

(9) exercise his right to claim or disclaim an elective share in 

the estate of his deceased spouse and r~ounce any interest by testate 

or intestate succession or by inter vivos transfer; and 

(10) change the incompetent's residence or doaicile. In the exer­

cise of its judgmeftt for that of the incompetent, tbe court first being 

satisfied that assets exist which are not required for the maintenance, 

support and well-being of tbe incompetent, may adopt a plan of gifts 

which result in minimizing current or prospective income, estate or 

inheritance taxes, or which carries out a lifetime giving pattern. The 

court in exerciSing its judgment may consider the testamentary and inter 

vivos intenti~ of the incompetent in so far as they can be ascer­

tained. 
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;-!emorandum, 78-9, EXHIBIT 2 

UNIFORM'PROBATE CODE 

Section 5"':408.' [Permissible Court Orders. J 
,; -

. ,"" .' .. '1. • 

The Court has the following powers which may be exercised ~irectly 

or through a cimserva'l:or i~'re~pect to the estate and affilirs of pro-
~ ~-~ 

tected persons; 

* 

L 

* * 
(3) After hearing and upon determining that a basis for an ap­

pointment or other protective order exists with respect to a person for 

reasons other than minority, the Court has, for the benefit of the 

per:,on and members of his household, all the powers over his estate and 

affairs which he could exercise if present and not under disability, 

except the power to make a will. Th~se powers include, but are not 

limited to power to make 'gifts, to cOnveyor release his contingent and 
'. -.f .", 

expectant interests in property including marital property rights and 

any right of survivorship incident to joint tenancy or tenancy by the 

entirety, to exercise or release his powers as trustee, personalLrepre­

senta~ive, custodian for minors, conservator, or donee ofa power of 
: .' 

appointment, to enter into contracts, to create revocable or irrevocable 

trusts of property of the estate which may e~tend beyond his disability 

or lile', to exerCise' options of the disabled person to purchase securi-
i ~ , 

ties or other property, to exercise his rights to elect options and 

change beneficiaries under insurance and annuity policies and to surren­

der the policies for their cash value, to exercise his right to an 

elective share in the estate of his deceased spouse and to renounce any 

interest by testate or intestate succession or by inter vivos transfer. 

(4) The Court may exercise or direct the exercise of, its authority 

to exercise or release powers of appointment of which the protected 

person is donee, to renounce interests, to make gifts in trust or other­

wise exceeding 20 percent ,of any year's income of the estate or to 

change beneficiaries under insurance and annuity policies, only if 

satisfied, after notice and hearing, that it is in the best interests of 

the ,protected person, and that he either is incapable of consenting or 

has consented to the proposed exercise of power. 

* * * * 
-l~ 



Section 5-425. [Distributive Duties'and Powers of Conservator.] 

(a) A conservator mayexpehd or distribute income or principal of 

the estate without Court authorization or confirmation for the support. 

education. care or benefit of the protected person and his dependents in 

accordance with the following principles.: 
" . " 

* 
(b) If the estate is ample to provide for the purposes implicit in 

the distr~butions authorized by t~e ~receding subsections, a conservator 

for a protected person other than a minor has power to make gifts to 
... ' . ~ 

charity and ,other objects as the protected,person.might have beeI;! ex-
·f " . 

pee ted to make, in amounts which do not exeeed in total for any year 20 
.' r -",'-

percent of the income from the estate. 
,. i 

* " 
Section 5-427. [Preservation of Estate.Plan.] 

In investing th" estate. and in selecting assets of the estate for 

distribution under sub!!ections (a) and (b) of Section 5-425, in utiliz-
",' . 
ing powers of revocation pr.:withdrawal available for the support of the 

- • :: .. q. ",' 

protected person, and exercisable by the conservat~r or the CO)Jrt, the 

conser~ator and the Court should take into account any knowp· Ejstate!.plan 

of the protected person. including. ,his will, any revocable trust of, 

which he is settlor, and any. contract, transfer or joint ownersp~p' 

arrangement with provisions for payment or transfer of ben~fits or 

interests at his ~eath to another or others which he, may have origi-
-". .J J . 

nated. The cons~rvator may examine the will of the protected p~rson.· 

., ! 
',.',-
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MlaarandUIII 78-9 I!:1Q!IBIT 3 

10k ... Ann. lAvl) Ch. 201, § 3.8 

{As amended b7 1976 Statutes, Ch. 51], effective July 1, 1978J 

r-: The probAte court, upon the petitIon of a conserv4tot or guardiAn, other 
iban the gua.rdian of a minor, and af:er suc.h notke to all other personl 
lnt~realed 1I it dlrectJ, may authorize such conservntor Of guardian to 
lake such Action, or 10 apply such funds as are not requifrd for the w.ud's 
own maintenance lind iupport, It! such funion loS the courl shall approve 
II bdng In heplng with Ihe ward's wishes 80 far ~s they can be 
.. certa!ned at,d as designed to minimize Insofar as poniblc current or 
prolpectlve 5tat~ or federal income, est alE and inheritance taxes, and to 
provide lor gWs to such charities, relatives and fri~ndl an would be likely 
r«lplents 01 donations from the ward, (Amended by 1976, 515, I 26, 
approved October 27, 1976; by § 35, effective July I, ! 978.) '­
. Such aeHon or appUclI.tlon of funds may lnchlde but shall not be limited 
10 the making of gift!, to the ccr.v~yancc cr release of the ward's 
.contlnrent and expectant Interests In property !ndudin!; murlta! property 
rllhtl and Ilny riCht of lurvlvouhip Inddent to Joint tenancy or tenanty 
jby the entircty, to the cxcrd$cor release 01 his powcrs IlD don~ of Il 
!powcr 01 ;ppointmcnt, the maklnl of contracts, Ihe creation of revoellble 
ior Irrevocable trusts 01 property of .lhe wl1rd'a tltatc which mil)' extend 
beyond his disublUty or life, the exercise of optiors 01 the ward to 
:pllrchale securities or other property, t~e u.crclJe, of hi, rights to elect 
options and to chanre beneficiAries unclff Inlurance and annuity polltl~l, 
ind t~e surrendering of politles for their cash value, the exercllc of hll 
fight to an electl ... e shue In the cltatc of hi! deccll6cd spouse, and the 
renunciation Of dlsdalmer 01 any Interclt aC/julred by testate or Inteltale 
.ueeculon or by Inter-vlvoi trln!lf~r. (Amended by 1976, 515, § 26, ap-
prayed Octoher 27, 1976; by t 35, effective July 1, 1978.)' . 

. The guardian or conservator In his petition ahal! briefly outline' the 
'letiol!' or appllutloM of funds lor which he ~e~kl approval, the relulh 
txpeded to be necompH~hed <hereby and .he tRX lavings expected to 
accrue. The proposed action or applkatlon of fundi IMy Include !pits of 
the ward's penor.al property or real estate, but trlUlaiffl of tes.1 cltale 
Iha!! b~ lubject 10 th~ rtqulremcnh 01 chapter t\Va hUl'1dred a~d two. GlIt. 
ml)' be for the ben~fit of pro!pcctlvt lell'atf.el. devisee. or helfl Ilpparent of 
the w_~'d Of may be mad~ to indi,lduals or charlUCI In \Vhi~h the ward II 
beHend 10 have an interest. Tb~ eonacrvrtor Of (uard!an .hall alIa 
Indicate In the petition that any planned diapolltlon II COtlst.tent with the 
Intentions of the wnrd in.olnr u they can b~ I\.Ic~rtalncd, And if the ward', 
Intentions r.annot be uterlalntu, the ward w!l1 be "re,umed to layor 
teduction In the inciden"t of the various form. 01 '.l<uion and the partial 
distribution of hi, citato as hertin provided. The conservator or guardian 
tkan not, however. be required to InClude as a beneficiary any penon 
whom he has reason to believe would be exduded b)' the ward. (Amended 
by 1976, 515" § 26, approved October V, 1976; by § JS, effective Jul), 1, 
IQ1A \ . . 



STAT! 0' CAUPORHIA 

~ALlfORNIA LAW REVISION COMMISSION 
$TANFORD lAW SCHOOL 
$TAHPO.D, CALIPORHIA '4304 
(41', 497.1731 February 8, 1978 

To: Members of State Bar Subcommittee on Law Revision Commission 
Guardianship-Conservatorship Revision 

Attached ia a tentative draft of the portion of the guardisnship­

coneervatorahip revision relating to the substitution of judgment doc­

trine and distribution of excess income and principal of est.ate. 

We need your views on two questions: 

(1) should the substitution of judgment doctrine be codified? 

(2) Assuming that the substitution of judgment doctrine is to be 

codified, what revisions should be made in the sttached drsft statute? 

There will be Bome delsy in prodUcing the entire draft of the 

guardianship-conservatorship revision. In view of this delay, we are 

asking for the comments of the individual members of your subcommittee 

on this important matter at this time and would appreciate each of you 

sending UB your comments within the next two weeks if possible. 

Sincerely, 

John H. OeMoullY 
Executive Secretary 



100/885 

SUBSTITUTION OF JUDGMENT DOCTRI1Ul AND DISTRIBUTION OF 
EXCESS Ii/COME Al.'ID PRIlJCIPAL OF ESTATE 

PRELIMINARY DISCUSSION 

The estate of a conservatee may be far in excess of the amount 

needed to cover the needs of the conservatee and those the conservatee 

is legally required to support. In such s case, if the excess income 

and assets of the estate are allowed merely to accumulate, they may be 

subjected to income taxes immediately and to inheritance or estate taxe. 

later. Conservators have often sought to use various estate planning 

techniques to minimize these taxes and the expenses of administration 

where it appears from all the circumstances that the conservatee, if 

competent, as a reasonably prudent person would use such techniques. In 

other cases, there may be persons to whom the conservatee would in all 

probability have made gifts or provided support from his excess funds or 

assets, and there may be charities or other activities which the con­

servatee had shown an inclination to support. 

In Estate of Christisnsen,1 the California Court of Appeal adopted 

the "doctrine of substituted judgment" pursuant to which a guardian of 

an adult incompetent person may make gifts from the estate to carry out 

the presumed donative intent of the ward. In Conservatorship of 
2 Wemyss, the California Court of Appeal held that the doctrine of sub-

stituted judgment applies to a conservatorship. 

The Commission recommends that the doctrine of substituted judgment 

be statutorily recognized in California. The legislation recommended by 

the Commission is drafted in a form which recognizes the principle and 

lists by way of illustration various matters that are to be considered 

in applying the principle, but the recommended legislation permits the 

court considerable discretion and flexibility in applying the doctrine 

under the circumstances of any particular case. 

The recommended legislation also would clarify a number of matters 

that are uncertain under existing law. For example, the recommended 

1. 248 Cal. App.2d 398, 56 Cal. Rptr. 505 (1967). 

2. 20 Cal. App.3d 877, 880, 98 Cal. Rptr. 85, 87 (1971). 
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legislation makes clear that the court may use the doctrine of substi­

tuted judgment to authorize the conservator to: 

(1) Exercise the right of 

elect to take under or against 

(2) Exercise a disclaimer 

the conservatee we a surviving spouse to 
3 a will of the deceased spouse. 

on behalf of the conservatee. 4 

(3) Exercise or release 
5 

a power of appointment of which the con-

servatee is the donee. 

3. The election problem arises in connection with a will which leaves 
community property in trust, including the community property 
interest of the surviving spouse, and contains a provision that, if 
the surviving spouse elects to take his or her statutory share of 
the community property, he or she will forfeit benefits under tne 
will. Hrawerman, Handling Surviving Spouse's Share of Marital 
Property, in California Will Drafting § 8.7, at 229 (Cal. Cont. Ed. 
Bar 1965). It has been argued that a conservator ought to be able 
to exercise the right of the conservatee who is the surviving 
spouse to make this election. See W. Johnstone & G. Zillgitt, 
California Conservatorships § 5.72, at 216-17 (Cal. Cont. Ed. Bar 
1968). 

4. Disclaimers are authorized by Probate Code Sections 190-190.10, 
which allow beneficiaries to disclaim inter vivos gifts (outright 
or in trust), powers of appointment, and interests passing by will 
or by intestate succession, thereby svoiding inheritance taxation. 
G. Hemmerling, California Will Drafting Supplement ~ 14.23, at 115 
(Cal. Cant. Ed. Bar 1976). Probate Code Section 190.2 provides 
that s disclaimer on behalf of a conservatee shall be made by the 
conservator of the estate of the conservatee, but the statute 
contains no guidelines for determining when a conservator should 
make a disclaimer for the conservatee and does not sddress the 
question of whether court approval is required. 

5. The authority of a conservator to exercise a power of appointment 
on behalf of the conservstee is not clear, but it has been said 
that ';a conservator attempting to exercise a power should seek 
court authority." W. Johnstone & G. ZUlgitt, California Conserva­
torships i 1.26, at 13 (Cal. Cont. Ed. llar 1968). It is the pre­
vailing American rule that a guardian may exercise a power of 
appointment for a ward unless a contrary intention appears in the 
instrument creating the power. 39 Am. Jur.2d Guardian and Ward 
§ 104 (1968). If the power permits the conservatee to appoint to 
himself or herself, an appointment to a third person will affect 
the conservatorship estate. ~ California Will Drafting §§ 13.22-
13.24, at 466 (Cal. Cont. Ed. Bar 1965) (tax consequences). Yet 
there sre no standards provided in existing law for determining 
when a conservator should exercise or release a power of appoint­
ment. 
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(4) Exercise the power of the conservatee to revoke a revocable 
6 trust. 

043/142 

DRAFT STATUTE 

Article Doctrine of Substituted Judgment 

~ 2550. Petition for approval of proposed action 

2550. (a) The conservator or other interested person may file a 

petition under this article for an order authorizing or requiring the 

conservator to take such action as is specified in the petition for the 

benefit of the conservatee or the estate or for the purpose of minimiz­

ing current or prospective state or federal income, estate, or inheri­

tance taxes or expenses of administration or providing gifts to such 

charities and other objects, relatives, or friends as would be likely 

recipients of gifts from the conservatee. 

(b) The action proposed in the petition to be taken by the conser­

vator may include, but is not limited to, the following: 

(1) ~~king gifts of principal or income, or both, of the estate, 

outright or in trust. 

(2) Conveying or releasing the conservatee's contingent and ex­

pectant interests in property, including marital ?roperty rights and any 

right of survivorship incident to joint tenancy or tenancy by the en­

tirety. 

(3) Exercising or releasing the conservatee's powers as donee of a 

power of appointment. 

(4) Kntering into contracts. 

6. The existing law is unclear whether a conservator may revoke a 
revocable trust created by the conservatee while competent, even 
with court authority. W. Johnstone, G. Zillgitt, & M. Levine, 
California Conservatorships Supplement § 5.72a, at 58 (Cal. Cont. 
Ed. Bar 1976); Drafting California Revocable Inter Vivos Trusts 
§ 5.9, at 141 (Cal. Cont. Ed. Bar 1972). However, there is a 
"strong argument" in favor of giving the conservator such power. 
W. Johnstone, G. Zillgitt, & M. Levine, supra. 
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(5) Creating for the benefit of the conservatee or others, revo­

cable or irrevocable trusts of the property of the estate, which trusts 

may extend beyond the conservatee's disability or life. 

(6) Exercising options of the conservatee to purchase or exchange 

securities or other property. 

(7) Exercising the rights of the conservatee to elect options and 

change beneficiaries under insurance and annuity policies or to sur­

render the policies for their cash value. 

(8) Exercisine the right of the conservatee to elect to take under 

or against a will. 

(9) Exercising the right of the conservatee to renounce or disclaim 

any interest acquired by testate or intestate succession or by inter 

vivos transfer, including exercising the right of the conservatee to 

revoke or to surrender the right to revoke a revocable trust. 

Comment. This article (commencing wit.h Section 2550) is new and 
codifies the court-recognized doctrine of substituted judgment. See 
Estate of Christiansen, 248 Cal. App.2d 398, 56 Cal. Rptr. 505 (1967); 
Conservatorship of I,'emyss, 20 Cal. App. 3d 877, 98 Cal. Rptr. 85 (1971). 
Section 2550 is drawn from a portion of~ss. Ann. Laws, Ch. 201, § 38, 
as amended by 1976 Statutes, Ch. SIS, effective July I, 1978. See also 
20 Pa. Cons. Stat. Ann. § 4436(b) (Purdon 1976); Uniform Probate Code 
§ 5-40!!(3). 

The first sentence of Section 2550 indicates the three general 
types of situations where the doctrine of substituted judgment under 
this article may be exercised: 

(1) l<here the action proposed to be taken by the conservator is for 
the benefit of the conservatee or the estate. 

(2) Where the proposed action is designed to minimize taxes and 
expenses of administration. 

(3) l<here there is a person to whom the conservatee would in all 
probability have made gifts or provided support from his excess funds or 
assets or there are charities or other objects which the conservatee had 
shown an inclination to support. 

The nonexclusive listing in subdivision (b) of the types of actions 
which may be proposed in the petition is drawn from the ~~ssachusetts 
and Pennsylvania statutes and from the Uniform Probate Code provision, 
supra. 

The listing in subdivision (b) will make clear that the actions 
listed may be taken by the conservator if approved by the court under 
this article. Under former law, the extent to which these types of 
actions could be taken by the conservator, whether court approvsl was 
required, snd the relevant considerations in determining whether the 
action should be taken, were matters that were not covered by statute 
and the law was uncertain. See Preliminary Discussion, supra. 

-4-



In the case of gifts of income from the conservatorship estate, 
this article supplements Section 2514 which authorizes gifts of surplus 
income to the "next of kin" of the conservatee under certain circum­
stances. Gifts of surplus income under this article are not limited to 
next of kin. 

043/147 

§ 2551. ;lotice of hearing of vet! tion 

2~51. Notice of the hearing of the petition shall be given for the 

period and in the manner provided in Chapter 3 (commencing with Section 

1460) of Part 1 to all of the following: 

(a) The persons required to be given notice under Chapter 3 (com­

mencing with Section 1460) of Part 1. 

(b) The persons required to be named in a petition for the ap­

pointment of a conservator. 

(c) Such other persons as the court may order. 

Comment. Section 2551 is new. 

'J43/149 

J 2552. Adequate provision for conservatee and dependents required 

2552. The court may approve a proposed action under this article 

only if the court is satisfied that the proposed action ,1111 have no 

adverse effect on the estate or that the estate remaining after the pro­

posed action is taken will be adequate to provide for the reasonable 

foreseeable needs of the conservatee and for the support of those legal­

ly entitled to support from the conservatee, taking into account their 

age, physical condition, standards of living, and all other relevant 

circumstances. 

Comment. Section 2552 recognizes that the conservatee and those 
legally entitled to support from the conservatee have first claim on the 
income and assets of the estate. 

043/151 

§ 2553. Circumstances considered in determining whether to approve 
proposed action 

2553. In determining whether to approve a proposed action under 

this article, the court shall take into consideration all the relevant 

circumstances, including but not limited to: 
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(a) The probability of the conservatee's recovery of sufficient 

mental competence to make a disposition of the estate. 

(b) The past donative practices and conduct of the conservatee. 

(c) The traits of the conservatee. 

(d) The relationship and intimacy of the prospective donees with 

the conservatee, their standards of living, and the extent to which they 

would be objects of t.he conservatee's bounty by any objective test based 

on such relationship, intimacy, and standards of living. 

(e) The wishes of the conservatee. 

(f) Any known estate plan of the conservatee, including the conser­

vatee's will, any revocable trust of ,·,hich the conservatee is the set­

tlor, and any contract, transfer, or joint ownership arrangement with 

provisions for payment or transfer of benefits or interests at the 

conservatee's death to another or others which the conservatee may have 

originated. 

(g) The manner in which the estate would devolve upon the conser­

vatee's death, giving consideration to the age and the mental and physi­

cal condition of the conservatee, the prospective legatees, devisees, or 

heirs apparent of the conservatee, and the prospective donees. 

(h) The value, liquidity, and productiveness of the estate. 

(i) The minimization of current or prospective income, estate, or 

inheritance taxes, and expenses of administration. 

(j) The likelihood from all the circumstances that the conservatee 

as a reasonably prudent person would take the proposed action if the 

conservatee had the mental competence to do so. 

Comment. Section 2553 gives the court considerable discretion and 
flexibility in applying the doctrine of oubstituted judgment under the 
circumstances of the particular case. The listing in Section 2553 is 
not exclusive, and the weight to be given to any particular matter 
listed will depend upon the circumstances of the particular case. A 
matter not listed may be significant in a particular case. For example, 
the conservatee may have received property from a parent with the under­
standing that the conservatee "ould !eave the property to the descend­
ents of that parent. Such an understanding t~ould be a circumstance for 
the court to take into account together with all other relevant circum­
stances. 
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J43/155 

§ 2554. Determination and order 

2554. After hearing, the court may approve, modify and approve, or 

disapprove the proposed action and may direct the conservator to transfer 

or dispose of assets or take other action as provided in the court's 

order. 

043/165 

• 2555. ao duty to propose action 

2555. Nothing in this article imposes any duty on the conservator 

to propose any action under this article, and the conservator is not 

liable for failure to propose any action authorized by this article. 

Comment. Section 2555 is included to make clear that a conservator 
is not liable for the failure to propose an estate plan or other action 
under this article even though the conservatee, if competent and acting 
as a reasonably prudent person, would have developed a plan for his 
estate or have taken other action in order to minimize taxes and ex­
penses of administration. The remedy for a person who believes that 
some action should be taken by the conservator under this article is to 
petition under Section 2550 for an order requiring the conservator to 
take such action with respect to estate planning or gift giving as is 
set out in the petition. 
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