#H=-250 9/28/79
Memorandum 79-49

Subject: Study H=250 = Revision of Property Law
Matters authorized for study. The Law Revision Commission has

three related topics on its agenda:

(1) Whether a Marketable Title Act should be enacted in California
and whether the law relating to covenants and servitudes relating to
land, and the law relating to nominal, remote, and obsolete covenants,
conditions, and restrictions on land use, should be revised.

(2) Whether the law relating to possibilities of reverter and
powers of termination should be revised.

(3) Whether Section 1464 of the Civil Code should be revised.

Prior Commission decisions. The Commission discussed these topics

at 1ts May 1978 meeting and made the following decisions:

After considerable discussion, the Commission concluded that what
is needed initially 1s an analysis that presents a detailed outline
of the matters that are embraced within this topic. The outline
should Indicate the possible scope of the study of this topic if
the study is given the broadest possible scope, a somewhat narrower
scope, or the narrowest possible scope. The 1nitial analysis
should contain a detailed description or outline of each of the
areas the consultant believes should be covered by the study and a
fairly detailed statement of the problems that would be dealt with
in each such area. The initial analysis should indicate areas
covered by the Uniform Acts. After receiving the initial analysis,
the Commission should be in a position to know what the study
involves and have sufficient information to determine the scope of
the study and the manner in which the study would be conducted.

Professor Blawie retained as consultant. The Commission made a

modest contract with Professor James L. Blawie, Santa Clara Law School,
to prepare the initial amalysis. He has delivered the initial analy-
sis-—entitled "A Study of the Present Law of Property and Conveyancing
in California With Critical Analysis and Suggestions for Change”==—and
you have received a copy.

General objective to be achieved at October meeting., The consult-

ant's report outlines the possible scope of the property law study and
the various problems and areas that might be covered iIn the study. At
the October meeting, the Commission should determine the extent to which
this study should be given priority, the scope of the study, particular
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areas of the study that might be given highest pricrity, and the sched-
ule for the study, The staff recommends that this study be given a high
priority with the view to submitting a comprehensive statute for enact-—
ment in 1983, Various severable aspects of the study might be made the
subject of recommendations to earlier sessions. '
Obtaining input from various persons and organizations. A primary

objective of the proposed reform in property law is to make titles more
marketable., We have already written to the California Land Title Asso-
ciation, suggesting that representatives of the Assoclation might attend
meetings of the Commission when this subject 1s being considered to
provide expert advice and statements of views on various matters that
will be discussed. We have not yet received a response to this sugges-
tion.

At the last meeting, Commissioner Love suggested that we develop
some procedure for obtaining input from members of law faculties in
California who are experts in property law. One method of doing this
would be to write to the Dean of each California Law School, indicating
that the Commission is commencing this study and that any interested
member of the faculty will be placed on a malling list to receive the
naterials prepared for Commission consideration if the particular
faculty member is willing to review the materials received and send his
or her comments to the Commission. Is this method satisfactory to
cbtain input from property law experts who are members of law faculties?

The staff believes that Garrett Elmore might be of assistance to
the Commission on this study. We could make a contract with him to
attend meetings when the subject is under consideration. We propose
that he be pald $50 a day for attending meetings and be reimbursed for
his travel expenses subject'to the state regulations governing such
reimbursement. Mr, Elmore for many vears served as counsel to the State
Bar Committee on Administration of Justice and has a wealth of knowledge
as to past efforts In the property law field and the reason for existing
provisions.

The staff also bellieves that Professor Blawie should be present at
all future meetings {to the extent he finds 1t possible to attend), and
we suggest that we make a new contract to provide for such attendance;

compensation to be $530 per day plus travel expenses subject to the
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regulations governing reimbursement for travel expenses. This proposal
is based on the assumptlon that the initial analysis contained in
Professor Blawie's background study is sufficient to permit the staff to
carry on this project without the need for Professor Blawie to do any
significant amount of additiomal research and writing. His task pri-
marily would be to review and comment on staff-prepared materials.

The Commission should alsoc consider what other groups might be
interested in this study and be willing to participate in the effort to
reform California property law.

The staff belleves that the first matter on which an effort should
be made to cbtain input from interested persons and organizations is
whether there are additional matters—-not identified iIn the background
study--that might be embraced in the property law study., Accordingly,
we suggest that the background study be provided to those law professors
who indicate their interest in this project with a request that they
make suggestions for additional matters that might be covered in the
study, We could also advise such persons of the general approach the
Commission determines to take in making the study——such as to work on a
project looking toward the adoption of the marketable title act provi-
sions of the Uniform Simplification of Land Transfers Act {as proposed
or as revised by the Commission), together with statutes to modernize
the law of personal property, to cure other title problems, and to
modernize the process of land recording—and request their comments on
whether that appears to be the desirable approach to be taken in reform-
ing the law in this area,

The background study touches on one area of the law--adverse
possession—but does not attempt to develop this area in detail. The
staff believes that there is a need for a study of the law relating to
adverse possession. Persons who commented on our tentative recommenda-~
tion relating to quiet title actions mentioned varlous deficiencies in
the law relating to adverse possession, but consideration of those
deficlencies was beyond the scope of the quiet title actions study, The
staff suggests that the Commission consider retaining a consultant to
prepare a background study on adverse possession. We believe that the
consultant should be retained within the next few months, If the

Commission agrees, the staff will commence a search for a consultant and
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submit its recommendation as to a consultant and the compensation for
the study to the Commission for approval at a future meeting.
Procedure at October meeting. We have provlided you with a copy of

Professor Blawie's background study. Although we will assume that you
have read the study prior to the meeting, we believe that it would be
desirable for Professor Blawile orally to present a summary of the sub-
stance of the study at the meeting. Members of the Commission and staff
would then have an opportunity to ask questions concerning particular
aspects of the study or to request further elaboration of particular

matters discussed in the study.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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A STUDY OF THE PRESENT LAW OF PROPERTY AND CONVEYANCING IN
CALIFORNIA WITH CRITICAL ANALYSIS AND SUGGESTIORS FOR CHANGE*

*Thié study was prepared for the California Law Revision Commission

by Professor James L, Blawie. HNo part of this study may be published

without prior written consent of the Commission.

The Commission assumes no responsibility for any statement made in

this study, and no statement in this study is to be attributed to the

Commission. The Commission's action will be reflected in its own recom-

mendation which will be separate and distinct from this study. The

Commission should not be considered as having made a recommendation on a

particular subject until the final recommendation of the Commission on

that subject has been submitted to the Legislature.

Coples of this study are furnished to interested persons solely for

the purpose of giving the Commission the benefit of the views of such

persons, and the study should not be used for any other purpose at this
time, ‘

California Law Revision Commission
Stanford Law School
Stanford, California 94305
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A STUDY OF THE PRESENT LAW OF PROPERTY AND CONVEYANCING IN

CALIFORNIA WITH CRITICAL ANALYSIS.AND-SUGGESTIONS FQR CHANGE

By James L. Blawie*

This study, pursﬁant to the charge of the Law Revision
Commission, concerns itself with the law of titles and convey-
ancing of the State of California. That charge indicated that
the law of titles.to real and personal property was to be
reviewed with a view toward pointing out areas in which further
study might be made, and in which legislation might be desirable.
The law relating to transfers, both inter vivoé and testamentary,
where it concerned titles, was to be reviewed as well. Special
attention was to be given to the legislation of other states in
this area, to model acts proposed by organizations and individuals,
and to the uniform laws proposed by the American Law Institute
and the Commissioners on Uniform State Laws.

Consistently with ﬁhe charge, the literature, both period-
ical and textual, has been examined in its entirety back to 1926,

and selectively before that.;
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If action is to be taken by the lLaw Revision Commission

in this area, or by the Legislature acting without formal D
recommendation of the Commission, it appears that several courses
are available. First, the choice‘might be to do nothing, allow-
ing the slow process of individual member bills to modify the law
in effective but nonuniform and patchwork fashion. Second, the
choibe might be made to adopt curative and reverter statutes and
to modify existing parts of the codes to make the California law
léss complex, more in line with current legal analysis, and more
uniform with the laws of other states. Third, the choice might
be to adopt a marketable title act to deal with the most troﬁble—
some aspects of real property titles, together with the reforms
indicated in the second alternative. Fourth, the Uniform
Simpiification of Land Transfers Act might be adopted, together Yy
‘with statutes to modernize the law of pefsonal propérty, to Eure
other title problems, and to modernize the process of land
recording. Fifth, a drastic'chﬁnge in the land law, perhaps
similar to the changes made by the British taw of Property AEt of
1925, might be considered. Sixth, a return might be made to the
pfﬁcesé of title registration, or the Torrens System. Seventh,
a basic change in the law of titles to real and personal property
might be made, modifying the traditicnal names and definitions
which lawyers learn in law school property courses, in favor of
new concepts which combine and simplify those concepts, doing
away with the '‘medieval horrors' of the law-of estates in the process.

‘. All of these_poséibilities will be discussed in this - ..
study; but given practical réalities, the most prudent course -/

would appear to be to consider the first through fourth alternatives.



~ ™ 3
\—_— —

Changes of the types indicated in those a;ternatives could be

made with minimﬁl disturbance to the present law of property in
the State of California, and great resultant improvement in the
clearing of titles, avoidance of litigation, greater economy of
cost and effort in the transfer of property, and the s;mpllflca-

tion of the public records.

Title Registration

Torrens title registration remains in theory an excellent
land title system, and it is fair to say that Britain and the
United States alone in the common law world do not use the system.
However, the American experience has not been satisfactory, and
the system has very little vitality. About nineteen states
adopted it originally, as an optional alternative system. . Nebraska
dropped title registration in 1943 and California in 1955.
Minnesota has made most practical use of the system, and Illinois
and Massachusetts are the only other two jurisdictions which have
made extensive use of the system. It has been suggested that
with modern aerial-photo mapping and administrative rather than
judicial proceedings to clear title initially, the system might
work well. The notion is that the system was abandoned just at
the time it was.becoming cheap and really feasible.2 However
that may be, it appears to be a wéste of time to discuss title

registration at this time.3

Trends in the Law of Titles

There are trends in the law of titles, just as there are

trends in most affairs of persons. The American law of titles




C » |

. 4

took its form largely during the nineteenth century. Scholarly

and judicial effort was expended through the 1%20s mainly in ::)

defining and refining the concepts which had been received from

the British law of titles in chattels and land. Following this

era, and continuing until the 1940s, attention was focused on

the reform and medernizing of the law which had taken on full

" legal form in the variﬁus states and which had been restated in

the Restatement of the Law of Property of 1936. Concern waé

directed to particular problems, such as the Rule against

Pérpetuities, curing the land records of petty irregularities,

clarifying and modernizing the law of property in regard to

married and unmarried women and the like. The most recent era,

dating from the mid forties, is the era of the marketable title

statutes, and of large scale modernization of property law by ™

expertly drafted statute. | -
California, pérhaps more than most states, moved early

and decisively to modernize ité law of property. It has

eliminated very early in its modern legal history such concépts

as the fee tail,rihe Rule in Shelley's Case, therDestructibility

of Contingent Remainders by failure to vest or byimerger, tortious

féoffment} the inalienability of contingent interests in property.,

the need for words of inhérifance-in.deeds, the indefinite failure

of issuve rule in regard to transférs to issue., It has made

provision for partition of future interests, for anti-sociai

accumulations of property, fbr'exercise.of‘a genera1 power of

appointment.of disposition-'in.favor of creditors;;-Californiafhas_ax

adopted elegantiy drafted stafutes such as those eliminating the ~w) 

concept of worthier title, both inter vivos and testamentary,
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thoroughly modernizing the Rule against Perpetuties but leaving
its vital social function completely effective, and eliminating
the *'traps for fools' aspects. Its powers of appointment statute
is virtually an elegant textbook on the: subject.

Yet, the iegislation has been of patchwork nature.
Imperfections and difficulties remain. ;For example, the Rule
in Wild's Case has not been disposed off California's doctrine
of after-acquired title protects only fhe transferree of a fee
simple estate in real property. Its real property title searchers
must check title into the indefinite past. Contrary to practice
within the state and in most other states, the title searcher is
required to continue examining the land records for instruments
which a person who no longer owns an interest in prOpertf, might
have filed after the record first indicates that he transferred

property away. These and other problems will be discussed in full,

Personal Property Titles

The attention of those concerned with the law of titles

has been directed in recent years largely to the law of real
property and of trusts. Relatively little attention has been
paid to transfers of personal proPerty.4 The reason is not
hard to find. Real property has often been made in‘the past
tbe vehiéle of a rough sort of estate planning. Real property
leff by will is likely to be left with a_divided title. Title
is often left to children or relatives in co-tenancy, or is divided
into life estate in a surviving spouse with the property to go to the

childfenafterhisor her death, or a provision for similar
successive interests is made. Even in transfers by deed between

living persons such provisions are not unknown.
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In mere sophisticated planned estates, or those involving
larger amounts of proeefty, the property is almost certain to ::)
be left in trust. Where personal property of record is concerned--
that is, personal property which i8 significant in value or
which cannot slip with little trace out of the estate of a
deceased perscn, the property will almost always be given over
to a trustee to hold and manage fo; the beneficiaries. Where ;
co-tenancies or future interests in property are concerned, and |
no trust is provided for, the complex provisions of a will may :
make title unmarketable or uninsurable, or unmarketable or
uninsurable withoutlsuit. ‘Property left to a trustee, however,
is almost always marketable.no matter what the form of the gift
or transfer. The trust instructions elmost'always give the

trustee the full power of management and control, "to buy, sell,

-

ot

invest, reinvest, transfer...” Even if the trust instrument
fails to give such powers, statute law gives such powers, or
makes them available on application of the trustee to a directing
court. The trustee is thus free in most instances to transfer

by fee simple title, free and clear, peésonal property in the
trust corpus, even though that property may have been put iebo
trust with divided title and interests in various beneficiaries.

In non-trust transfers, problems as to divided title to _ 7
persohal property remain. The law of titles to personalty and realty’ o
is substantially the same in California. Similar problems are
iﬁvolved, and reform efforts should be directed toﬁard.simplifying

the title to personal as well as real property. Even though the -~
T | : D
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problems created by divided interests in personal property do

not contribute to the "crisis in conveyancing" and do not

contribute materially to the case load of the courts, the

modernization of concept in this area is desirable. Fortunately,

code provisions as to real property may easily be modified to

include personal property.

The English lLaw of Property Act of 1925

The shortcomings of the common law system of titles, as
wéll as the shortcomings of an antiquated system of real property
conveyancing and the lack of an effective and country-wide
recording or registration law, led inevitably to property law
reform in England in 1925. Since there is little chance that the
changes made by parliament in the English law of titles and
conveyancing will interest California legislators, the effect
of the Law of Property Act5 will be set forth in short summary form.

The Act was adopted in 1922, but its effective date was
delayed until 1925 to allow consolidation of sections of the act,
and to allow members of the bar and convéyancing professionals
to become familiar with the act through private study and speciél
classes. The Law of Property Act consists of five different
sta_tutes,6 thoroughly and expertly integrated to cover the entire
law of property: The Law of Property Act, The Settled Land Act,
Thé Trustee Act, The Administration of Estates Act, The Land

Charges Act and The Land Registration Act.
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The effect of these acts, as to titles and land transfer,
was radical. ﬁasic concepts underlying the act include the ' ::)
notion that legal estates in land are indivisible, so that there
is always a legal owner with cap;city and power to convey land
in fee simple absolute, Divided titles, in the nature of future
interests, restrictive covenants, or any other clog on the fee
simple absolute title, are dencminated as equitable interests.

The person empowered to transfer the property in fee simple

absolute is specified in each instance. For instance in the

~ case of a transfer of a life estate followed by a remainde: in

fee simple absolute, the life tenant has the power to sell or

act otherwise in reference to the fee simple title in the property.
In selling or acting in reference to the title iﬁ a way which
extends beyond his own interest, the life tenant is a trustee,
and holds the proceeds éharged with a trust. He is accountable
to the remainder person'and_to any other person who holds a.
charge or claim on the title-of the land transferred. queﬁer,
the transferree takes the title grénsferred subject only
to the terms of the deed or instrﬁment of transfer or encumbrance. -
If the life tenant gransferS'with no such terms, the transferree
takes a clear title. Where the person wiﬁh the power to sell
chooses to do so, he may sell in fee simple; however, he must

make due provision to compensate the owners of "equitable intereﬁts'
such as any conventional future-interesf. When.due provision is

made to protect the owners of thesé statutorily-denoted "equitable

-
-/
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- right of reentry, executory interest, and any co-tenancy are

C ®: 9
interests,” any such interest may be "overreached"”, the title
transferred in fee simple absclute, and the "equitable interests™
compensated in money or in other property. A basic premise of
the property acts is that resort to judicial action should be
unnecessary, so that the attendant waste of time, money and
effort on all sides, may be avoided. The rights of all parties
to a title are set out clearly, and the right to sellor encumber islodged
cértainly and finally, generally in the person entitled to the
possessory interest. The notion of clear title or declaratory
relief actions and partition proceedings as a solution to problems
created by divided titles was considered and rejected as being
in itself a clog on the easy transfer of titles.

| Although the acts talk almost entirely of land, nevertheless
the acts provide that the law as to real and personal property
is tp be integrated and assimilated, and personal property title
problems to be resolved insofar as possible consistently with
the provision of the acts.
The Law of Property Act itself provides that the only
legal estates are the fee simple absolute and the term of years
absolute. (The term of years absolute would likely be viewed
by an American lawyer as including the term of years absolute,
on condition subseguent, déterminable, and on executory limitation,
since the statute provides that the term of years absolute may
be created subject to reasonable conditions and provisions.)
The life estate, determinable fee, fee on condition, fee on

executory limitation, remainder, reversion, possibility of reverter,
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defined as equitable interests only. 1In the case of a co-tenancy,
certain designated persons among the co-tenants have the power to ::) ;
sell or act in reference to the title, Eeing accountable to the |
other co-tenants.

Easements, mortgage liens, and other definite rights and
privileges in land are legal estates if they are owned in the
fﬁrm of total ownership or for a tgrm of years absolute.

| No legal estate may be held as an undivided share in prop-
erty, nor by an infanf or incompetent-person, since the designated
estate owner who has the power to sell must always have the
present right and power to convey or deal in reference to the
entire title., In the case of a co-tenancy, thé trustee of the
legal title is to act in accord with the wishes of the co-tenants
or the majority of them. Any dissatisfied co-tenant may compel
sale or partition in reference to-any co;tenancy or undivided
interest. The partition action in reference to property is
abolished, as is the Statute of-Uses.'

As to infancy or'incompetence,.ﬁrustees are specified in
every interest who are to have the power to manage, sell and deal
with the property. Where=an.infant and adult are co-tenants
sharing a life intefést; the adult is enabled to act in reference
torthe title as trustee. Where an infant and adult share a fee
simple absolute or a te£m of years absolute, legal title is in

other trustees.

L
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The law of mortgages is entirely restated and simplified
in a manner peculiar to English law alcne, and the rights of
mortgagees are protected effectively and simply.

With no effective recordihg act, and many titles
unregistered, English abstracts of title prior to the act rén as
many as fifty pages of type. The acts require that after their
gffective date, at each succession to title to property, the
p;rties execute a "vesting assent" which removes all clogs on
title, frees the property from all claims which might be
brought by a former owner, and saves all rights and equities for
collateral suit or recompense.

‘ The purchaser of land must find the proper trustees, see
that they are paid, and that they receive all necessary papers.
In certain instances, the rights of an escrow agent, owner of a
restrictive covenant right, equitable eésement or charge, or the
vendee under a contract for the sale of land, have interests which
survive the transfer. English commentators speak of a curtain
which the acts interpose between the pufchaser and the former
owners of divided interests and equities in the property transferred.

Nearly all qniquely real property concepts are abolished
by the acts or are integra;ed with personal property concepts.
Equitable conversion is gone, and the law of sales and of personal
pfoperty applies to transfers of any kiﬁd of property. The Rule
Against Perpetuities is continued in its application to possibil-

ities of reverter and rights of reentry. Section 84 of the Law

el
e i
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of Property Act of 1925 is similar to the Michigan Marketable

J

Title Act of 1945-47 discussed herein.

It will be seen that the law ofititles
and property transfer in England.has been changed in such
thorough going fashion that few American legislatures woﬁld be
willing to consider the adoption of the entire pattern, even if

modified. However, the pattern is fascinating, and certain

elements of the Law of Property Acts deserve serious consideration.

Model and Uniform Acts in the Property and Conveyancing Area

The prime source of model acts in the property and con-

veyancing area will be found in Basye, Clearing Land Titles {1970,

Supp. 1977), in Simes and Taylor, The Improvement of Conveyanc-
ing Through Legislation (1960) and Simes, A Handbook for More —
Efficient Conveyancing (1961). The footnotes to §1 of Basye =

provide a mine of references in this regard. Model acts aré
referred to in various parts bf this paper, as relevant.

| Among the Uniform Acts, only the Uniform Simplificafion
of Land Transfers Act of 1976, 13 ULA, 15?9 Pamphlet 208 remains
completely relevant to the subject matter of this study. This
act contains modern and relevant statutory material in the areas
of curative provisibns in reference to title and recording practice,
.reverter and marketable title provisions, and provisions in refer-
ence to liens and mortgages. The parts of the act relating to
titles and conveyancing, but excluding‘tpe sections on liens and

- mortgages, are diécussed,in.this paper., .

)
—~
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The Uniform Land Transactions Act of 1975 refers to the
contracts, undertakings and commercial asPects of the
conveyancing process, and does not concern land titles orx
recording.7 The Uniform Property Act of 1938, 9 ULA 254 (1942);
was withdrawn in 1966, 9B ULA 632 (1966) and is no longer
recommended for adoption. Virtually all of its provisions have
been adopted into California law, or are well taken care of
oﬁherwise, so that the provisiong of:thé Uniform Property Act
n§ longer have much relevance. |

The Uniform Land Registration Act was withdrawn in 1944.
The‘Uniform Fraudulent Conveyances Act, 7A ULA 161 (1942) was adopted
by California Civil Cogde 553439-3439;12. The Uniform Land

Sales Practices Act, 7A ULA 367 {1942) and other provisions

-relating to land sales were consolidated into the Uniform Land

Transactions Act, referred to above. The Uniform Probate Code
of 1969, 1975, 8 ULA 281, has no particular relevance to land
titles or transfer, nor does the Uniform Fiduciaries Act of 1922,

7A ULA 129 (1942).

The Uniform Simplification of Land Transfers Act

The Uniform Simplification of Land Transfers Act of 1975,
13 ULA, 1979 Pamphlet 208 is an omnibus act full of elegant
provisions for reform in the area of land titles and conveyancing.8
It consists of seven articles, and is similar in structure to the
Uniform Commercial Code. It was drafted and recommended as part

of a large-scale project of the National Conference ¢of Commissioners

Cum
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on Uniform State Laws to modernize and unify legislation in regard
to land title, The project started in 1975, and the Simplificatic::)
of Land Transfers Act was one of its earliest prodﬁcts. The Act
was originally recommended in 19;6, and was amended in 1977 and
reissued. It appears likely that few states will adopt it in its en-
cdrety, but that it will provide an invaluable source of draft
model provisions fof adoption by states to resolve various problems,
It has several significant provisions,ﬁhich are relevant
for consideration by California legislators. A number of the
provisions of the uniform act are discussed elsewhere herein.
Among the sections of significant interest is 52-301.
This section eliminates any need for seal, attestation, or ac-
knowledgment as prerequisites for recording? It is part of the
modernrtrend to make the land records complete and fully informati""}
The tendency of the act is to let matter be rather freely recorded;wj
rather than to exclude it; and further, to make the records read-
able and comprehensible withou£ specialized knowledge or access
to maps or plats. Section 2-301 makes almost anything relaging
to land titles rather easily recordable. |
It is to be regrétted that the ﬁniform act does not
adopt the modern pat?ern of "self-indexing" at §2-202. This
pattern réquires a pérson=filing for redofﬂ, to set out on the
face-of tﬁe inst:umeﬁt information as to the next preceeding
stage of title. A grantee's deed,. for instance, must show the
source of title of his grantor, including record references.
Part of the same'movementfdiscussed in this study has as its objec g-
the printing or typing of the names of all parties to an inétrumen;f>

together‘with'their street addresses.
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Section 2-202 concerns fraud by escrow. In this
pattern, an instrument is delivered to an escrow agent, to be
delivered after certain conditions have been complied with by
the transferree. 1In some instances, the unfaithful escrow
agent makes wrongful delivery of the instrument before the
{nstructions have been complied with. The majority and modern
rule appears to be that such an instrument is effective if it
éomes into the hands of a bona fide person who has given value
for it, despite the apparent lack of delivery. California law
appears contra,10 and adoption of this section would providé a
good opportunity to modernize the law of conveyancing and mhke
title more freely marketable,

Section 2-203 provides that deeds made out to any

organization, officer, or association are good despite the

questionable legal entity status of the transferree. California

law appears contra, and the legislature might wish to consider
this section.11
Section 2-205 provides for the sale of real estate

subject to a future interest through a trustee, if a court

deems this to be in the best interests of the parties. California’'s

partition statute is more expertly drafted and much more inclusive.

The section is substantially the Model Act Providing for the
Sale of Real Estate Affected with a Future Interest, Simes and
Taylor, The Improvement of Conveyancing Through Legislation 235

(1960), and similar legislation exists in over half the states.
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Sections 2-302(d), 2-309 and 2-310 allow the recording

of short form instruments which refer to already recorded master

forms. These provisions are similar to Civil Code §2952, which
allows recording of master forms ‘relating to mortgages and

deeds of trust, Karrell v. First Thrift, 104 Cal.App.2d4 536,

232 P.2d 11 (1951). The broader uniform act section is to be
preferred, in that the section generalizes this sensible method.
ef cutting down the bulk of the record without less of clarity.
: Section 2-305 is substantially the Model Act Concerning
The Evidentiary Effect of The'Record. Simes and taylor, The: |
improvement.of Conveyancing Through Legislation 30 (1960). It

adds little to current California law or practice.

Section 2-307 allows the filing of affidavits in reference

to the title to real property. This section demonstrates another

element of the modern trend to make the land records inclusive
and thoroughly informative. If the land records are incomplete

in some respect, or important information is missing from the

4

i

records, or if a cloud appears of record, in reference to marital

status of a grantor perhaps, this material may be supplied by
an affidavit or declaration filed by a person with knowledge. .
Such affidavits have prima facie evidentiary effect and may be

used to make a title marketable; Several states have—similarr
11 ' : o

statutes. It is worth a reminder at this point, that a marketable

title and a reverter act form part of this uniform act, so that

the record, though inclusive, clears itself every thirty years.

Hence, the volume of more informative records maintained under
this uniform act never becomes a burden to the title searcher.
Instead it helps him to ascertain the state of the title during

the more recent statutory period.

U
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Section 2-308 concerns the filingopf notice to preserve
an interest which is about to be barred by ﬁhe passage of thé
statutory period of thirty years, or other provision of the act.
It is really part of a marketable title or reverter act, maﬁe
more general.

Section 24310 allows the recording of a memorandum of
lease. Since many lease forms used in state practice are uniform
and rarely varied, this provisidn allows the filing of the
variable and particﬁlar information, without the need to record
the standard “"boiler plate" parts of a particular lease. The
provision keeps down the.size of the record, and is similar in
its effect to the provisions allowing the use of instruments-
which refer to recorded master forms.

Section 2-312 is another record-trimming provision. It
allows a person filing a later deed or other instrument for record
to incorporate the legal description in an earlier instrument of
record by reference. The expectation is that exact recorder's
number and book and page number reference will be made, and that
later copying errors will be avoided. 1In line with this, §2-311
allows the incorporation of an entire earlier recorded instrument
Ey reference. Sections 2-310 through 2-312 might well be |
considered by the Califorﬁia Legislature.

Sections 3-401 through 3-411 are referred to as curative
provisions. Section 3-409_provides that possibilities of reverter,
rights of entry, or resulting trusts which restrict fee simple
titles in land are extinguished in thirty years unless a notice
to preserve is recorded. It appears to add little to the market-

able title provisions of the uniform act.
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Section 3-206 provides that six months after the

)

recorded expiration date of an option for the sale of land, or

of a simple land sale contract, or six months from the date of
recording if the instrument has no expiration date, a bona fide
purchaser takes clear of the record, unless a lis pendens is
recorded. California's similar 1egislation, discussed elsewhere
in this paper, applies to options for the sale of land, and'clears
the record after a year. It does not deal with clearing the record
of the simple contract of sale.

Section 3-207 refers to the effect of indefinite references
contained in recorded instruments, to other title interests.12
Such indefinite references do not.constitute notice and are
not in the chain of title. This section stems from the Model
Act Concerning Indefinite References, Simes and Taylor, The
Improvement of Conveyancing Through Legislation 10l.

Section 3-208 is a very useful provision which frees
title searchers from the need to make extra~record inquiry as to
the exercise of a recorded power of diséosition or appointment.
This provision is siﬁilar to UCC §2-403(2) and places on -the

donee of a power thg duty of recording an execution of the power
or other act relating to it. The section allows title séarche:s
to stay with the record and fiees ghem from another extra-record
cloud. | =. |
| Sections 3-301 -~ 3-309 are the marketable title provisions

discussed in full eléewhere in this paper. -

D




C 2 19

The rest of the uniform act refers to liens and
eﬁcumbrances and while excellehtly drafted, is not relevant to
fﬁis study. Article 6 of the uniform act has to do with the
establishment of a tract index and the dﬁtieé of the recorder
in regard to such index. It is an admirable system, but appears
likely to be bypassed sooner or later by the adoption of a
system of tract index recording keyed to a central computerized

land record system. This possibility is discussed further below.

Restrictions and Forfeitures as Clogs on Title
Of the many possible clogs on title, the ones most
iﬁpOrtant for this study are the ones provided for in the property
law itself. These interests are the possibility of reverter,
the right of reentry (more properly called the power of termination),
and the reai covenant and equitable servitude, which two terms
are conventionally grouped under the title restrictive covenants.13
Any of the present titles in property, real or personal,
may be subjected to such interests,l4 Hence, a life estate may

be made subject to a possibility of reverter or a power of

termination, as may an estate for years or in fee. The same

applies to restrictive covenants regulating the use of those

present estates.15 This area of the law presents clearly the

classical struggle, on the one hand being the owners of property
who wish to control its course even after it has left their'hanﬂs,
and on the other hand, those who work to acquire property, or

for whose benefit property should be freed of past egquities so

that they may have access to it. The reverter, the reentry and

S



c D

the restrictive covenant are among the most effective of the
devices used to control the use and title of property into the ::)
future. Through the use of reverter and reentry an owner may
transfer property, subjecting th; transferree to conditions,

the breach of which may terminate the title given, causing the
property to be forfeited to the transferror. Through restrictive
covenants, the transferror may control the use of property.
indefinitely into the future, being able to collect damages and
enjoin use contrary to the covenants in the instrument of transfer.
All of these interests were subject to no limit in time at |
common law. Although the Rule Against Perpetuities applied.to

the gimilar interest in a third party, called the executory_
interest, the Rule had no application in Américan‘practice to

. 1
the reverter, reentry or restrictive covenant.. 6 \';

As to the possibility of reverter and thé right of -
reentry, the two interests are created by similar though distinct
words and are similar in their-effect. In fact, it was not

really certain until the end of the nineteenth century that the
American law included the possibility of reverter. California

made this interest part,of the Califo:nia law, as a distincﬁ

17 The concept

property interest, only in the twentieth centu;y.
of the possibility of reverter, which is said to_end the préceeding
estate automatically a£ the happening, nonhappening or cessation

of a specified event, is really a superflous concept. The

| related interest, the right of reentry as it was called historicallg.

or the power of termination, as it is properly called according

"\\

4
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to legal definition, accomplished much the same ends. However,
when the condition attached to the prior estate is breached,
the owner of the power of termination must execute the power by
giving notiée-and making deﬁand; and in California, making the
notice effective by maintaining suit for possession or to clear

title.l8

Learned authors have pointed out that there is little
difference between the two in modern times, in that even the
owner of a possibility of reverter must bring suit to make his

19 Further, even though his title should be

interest effective.
dated back to the time the determining event occurred, in
practice, little difference appears in the form of the judgment
in modern times. The inevitable conclusion is that the law is
needlessly complicated, and that the concept more consistent with
modern practice should alone survive, namely, the power of
termination or right of reentry.

These complexities, together with the pragmatic fact that
rights of reentry and possibilities of reverter have been
practical facters in clouding land tiflés, has led to a éonsider-
able drive to control these interests aﬁd their close kin, the

20

restrictive covenant. The main ideas advanced have been the

subjecting of these interests to the Rule Against Perpetuities

21

by statute, consolidating reverter and reentry into one

concept, the power of termination,22 subjecting these interests

23

via reverter acts either to a fixed life of so many years, and

subjecting these interests to reverter acts and marketable title

acts which give such interests a life of so many years, which life

may be renewed for a further term of years by recording a notice

t0 preserve at the right time.

[P S
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Marketable Title Acts - General

Attention in recent years has been directed largely to ::}
marketable title acts as a means_ of resolving problems of
conveyancing, recording, future interests, covenants and
restrictions, unused easements, and as a means of clearing title

<

and restricting the required period of search of a title examiner.gi

| Marketable title acts are now in effect in Connecticut,
Illinois, Indiana, Iowa, Michigan, Minnesota, Nebraska, North
Dakota, South Dakota, Wisconsin, Kansas, North Carolina, Ohio,
uaine, Oklahoma, Florida, Utah, Vermont, Wyoming, Ontario, and
perhaps Massachusetts. _ | | _

The marketable title acts operate through the mechaniés

of the land recording acts, and aré concerned with clearing land _
titles and simplifying conveyancing.25 The Model Marketable mﬁ
Title Act, which occupies only four or five pages as usually
printed, was formulated as part of the Michigan Research Project

of 1959, and appeared in 1960.2%

It is based essentially on the
earlier Michigan Mafkgtable Title Act drafted by a group which
included Professor Ralph W. Aigler. The Michigan statute itself
is still regarded as a model act, to be considered together with
the Model Marketable Title Act. The Michigan Project considered
the marketable title acts then in existence, together with the
experience and practical.problems in application of those acts,
and drafted the Model Marketable Title Act accordingly. Finally,
the Uniform Simplification of Land Transfers Act of 1976
incofporated the substance.of the Modei'Act in sections 2-302

""'\
through 2-304 of thg,Uniform.Act. At the present time, states et
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considering the adoption of a marketable title act have available
the three expertly drafted acts, and might well choose to adopt
any one of the three, or to draft a coméosite. The Uniform Act
ipcludes as well miscellaneous curative provisions, and provisions
as to liens and mortéages. |

The basic theory of the acts is that interests which clog
or divide the fee simple title, with certain exceptions, are

27 The

cleared from the record by the lapse of a period of time.
period is thirty or forty years, if no new notice to preserve
ogtstanding interests is recorded during that time. The duty
of the title searcher is-to trace title to land back for fhe

requisite number of years, and to the first deed in fee simple

before that time in the same chain of title. This root deed and convey-

ances and
encumbrances made made after it in the same chain of title, form

the only matters of record of which notice must be taken. Most
interests other than fees, life estates, and leasehold interests,
are thus automatically cleared from the title by the lapse of
time, and their disappearancé behind the root deed.28

For example, if property is deviséd to A in fee_simple.
subject to a condition which allows the testator or his successors
to reénter in case of breach of the condition, A takes the title
in fee simple subject to a condition subsequent. If A deeds
aﬁay the property without mentioning the condition in his deed,
td B and the statutory period passes after the grant to B, B's

deed becomes the root deed. If no reference to A's right of

reentry is made in any succeeding instrument in the chain of title,
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and if A fails to file further notice as provided in the statute,
the present owner of the fee simple title holds it free of A's ::) |
right to reenter. This is true regardless OfEXtrarecordnoticeorkmmwé
ledge of the parties. Disabilities in any of the parties are
irrelevant.

Hence, the basic idea of the marketable title statute is
similar to the basic idea of statutes of limitations or advefse
possession. One who searches back'torthe root title and finds
no cloud, may assume that the title is marketable. The effect
of the statute is not merely to bar the right of action of the
owner of an outstanding right or interest but actually to .
extinguish his title. Savings provisions are made as to the
retroactive effects of the marketable title statutes, and they
have withstood all constitutional tests when adopted in the Y
model form;29 : -

A prime motive of the drafters of the model marketable
title acts was to clear title to land within a state comprehensive-

30

ly and without the expense of litigation. It is basic textbook

law that only titles to land in fee simple absolute or in the

31 1and held

form of fixed term leases are readily marketable.
in any other type of title is effectively removed from the |
ordinary marketplace. Specialized brokérs may usually be

found in metropolitah_centers who can dispose of such rarified
interests as fees simple determinable or powers of termination,
but only at a much reduced price to a sophisticated buyer in a

limited market. The more land is put into such titles, the

- less the ability of the ordinary buyer to be able to purchase :>
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free and clear at a reasonable price without threatened future
litigation. In a state where no device is provided to clear tities witb
out litigation, the amount of land affected by such titles continues |
to increase as the time from the origin;of land title in the
state increases.

Contracts for the sale of land usually call for market-
able title to be proferred by the seller. 1In California practice,

the contract commonly calls for insurable title to be proferred.

If marketable title is proferfed either inside or outside
California, no difficulty arises. If title is produced which is
insurable but not marketable in California and other states which
follow the same legal principles, the buyer may-be compelled to
accept the title if the seller pays the cost of insuring the
buyer against loss of the property or the full use of it. The
marketable title acts would thus serve the valuable function in
California of making many more titles both marketable and
insurable., The 'marketable title' referred to in the act is
carefully stated not to define marketable title as a legal
concept for purposes of the jurisprudence of a state. WNevertheless, ;
fpr purposes connected with the transfer of land title, virtually

the only practical area of use of the marketable title concept, [

the buyer must take a title cleared by the operation of the
marketable title act, if all other factors are in order.

The owner of an interest subject fo being barred by the
operation of the marketable title act has a long period of grace

(typically one to three years) after the effective date of the
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act, during which time notice may be recorded to preserve the
interest. Provision is made in most such acts as to the form
of the notice and details of f£iling. An attentive person who
cares about preserving his interest has little difficulty or
expense in doing so. Recording of a simple instrument
approximately every twenty to forty years, depending on the
period provided in the statute, will protect the interests
iﬁdefinitely. Yet, the fact remains thét very few persohs ever
file such notices, and that almost all land titles in fee simple
are cleared by the passage of time. |

Certain interests survive the bar of the act. According
to the basic theory of such acts, the number of exceptions should
be severely limited. Since the whole idea of the marketab1§
title acts is to clear titles and restrict required title search,
the exceptions should be kept as few as politically feasible in
the legislative process. It is better to trade off an exténded
period under the act, say fortf instead of thirty years, than
it is to make exceptions of certain interests. Marketable title
acts arouse a great deal of unfounded emotion when they are
bein§ considered by legislators. Most of these fears turn 6ut
to be unfounded.-

It is the common experience in a.state'that the forty-year
act originally adopted to prevent the insertion of too many
exceptions is later amended into a thirty year act with little

or no opposition, or 'a thirty year act into-a twenty.

J
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Such is the nature of the marketable title acts.
Reaction to adoption of the acts has been uniformly favorable.32
Even those originally opposed haverbéen won over by the salutory
effect of the marketable title acts in operation. In the
California context, it should be possible for title companies
to provide title information and to insure titles with less
search and fewer risks as to titles which formerly regquired
special policies of title insurance. Though title is rarely
searched by California attorneys or residents, the job, if
undertaken, would be much simplified.

It is worth noting that Professor Simes, who drafted
a host of model acts to eliminate title and recording problems,
was of the opinion that the Model Marketable Title Act alone
would substantially accomplish the intention of the model acts,
so that thejseparate adoption of such model acts was not really

necessary,33

Analysis of the Model Acts —--~ The Michigan Statute

The Michigan Statute, Michigan Compiled Laws Annotated
§8565.101-565.109 (1967), remains in its own right a model
statute and has formed the basis of statutes in other states.

The statute, first adopted in 1945, P.A. 1945, No. 200 §1,

eff. Sept. 6, was thé first true model act, though eleven
somewhat similar acts had been adopted by ten other states and

by Ontario before 1945. Professor Aigler and the committee which
produced the act under the auspices of the Michigan State Bar
Association, used these acts and the existing literature in-

preparing the Michigan Act.
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Iﬁ its original form, available‘at 44 Mich. L. Reﬁ. 45
{1945), the statute had fewer exceptions than its present version::>

The original Michigan statute started out with a preamble,
meant to clarify legislative intent. Opinion has differed as
to the value of such a preamble, some stating that it weakens
the act and should be omitted, while others maintain that 1t
should be retained in any later statute modeled on it, or even
enlarged as a signal to the courts that the act is to be interpreted
liberally without any nit-picking.

| The "original Michigan statute" is Mich. Pub. Acts 1945,

No. 200: '

AN ACT to define 2 marketable record title to an interest
in land; to require the filing of notices of claim of interest in
such Jand in certain cases within a definite period of time and to
‘require the recording thereof; to make invalid and of no force |
or effect all claims with respect to the land affected thereby where o M
no such notices of claim of interest are filed within the required o —
period; to provide for certain penalties for filing slanderous
notices of claim of interest, and to provide certain exceptions to
the applicability and operation thereof.

The People of the State of Michigan enacts

Section 1. Any person, having the legal capacity to own land
in this state, who has an unbroken chain.of title of record to any
intcrest in land for 40 years, shall at the end of such period be
deemed to have a marketable record title to such interest, subject
only to such claims thereto and defects of title as are not ex-
tinguished or barred by application of the provisions of succeed-
ing sections of this act and subject also to such interests and de-
fects as are inherent in the provisions and limitations contained
in the muniments of which such chain of record title is formed
and which have been recorded during said 40 year period: Pro-
vided, however, That no one shall be deemed to have such a
marketable record title by reason of the terms of this act, if the
land in which such interest exists is in the hostile possession of
another. o
Sec. 2. A person shall be deemed to have the unbroken chain
of title to an interest in land as such terms are used in the pre~
ceding section when the official public records disclose: - ' D

{a) A conveyance or other title transaction not less than 40 :

years in the past, which said conveyance or other title transaction
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purports to create such interest in such person, with nothing ap-
pearing of record purporting to divest such person of such pur-
ported interest; or, - _

{b) A conveyance or other title transaction not less than 40

vears in the past, which said convevance or other title transaction
purparts to create such interest in some other person and other
conveyances or title transactions of record by which such pur-
ported interest has become vested in the person first referred to
in this scction, with nothing appearing of record purporting to
dJivest the person first referred to in this section of such purported
interest. .
Scc. 3. Such markctable title shall be held by such person
and shall be taken by his successors in interest free and clear of
anv and all interests, claims, and charges whatsoever the existence
of which depends in whole or in part upon any act, transaction,
event, or omission that occurred prior to such 40 year period, and
all <uch interest, claims, and charges are hereby declared to be
null and void and of no cffect whatever at law or in equity: Pro-
eiled, however, That any such interest, claim, or charge may be
preserved and kept effective by filing for record during such 40
vear period, a notice in writing, duly verificd by oath, sctting
forth the nature of the claims. No disability or lack of knowledge
of any kind on the part of anyone shall suspend the running of
said 40 vear period. For the purpose of recording notices of ¢laim
for homestead interests the date from which the 40 year period
shall run shall be the date of recording of the instrument, non-
joinder tn which is the basis for such claim, Such notice may be
filed for record by the claimant or by any other person acting on
behalf of any claimant who is:

(2) Under a disability, :

{b) Unable to assert a claim on his own behalf,

{c) One of a class but whose identity cannot be established or
is uncertain at the time of filing such notice of claim for record.

Sce. 4. This act shall not be applied to bar any lessor or
his successor as reversioner of his right to possession on the ex-
piration of any lcase, by reason of failure to file the notice herein
required, Nor shall this act be deemed to affect any right, title or
interest in land owned by the United States.

“See. §. To be effective and to be entitled to record the notice
a'wwe referred to shall contain an accurate and full description
of all the land affected by such notice which description shall be
s¢t furth in particular terms and not by generzl inclusions. Such
netice shall be filed for record in the register of decds office of the
eotnty or counties where the land described therein is sitvated.

29
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The register of deeds of each county shall accept all such notices
presented to hun which describe land Jocated 3n the county in
which he serves and shall enter and record full copies thereof

- in the sume way that deeds and other instruments are recorded
and each register shall be entitled to charge the same fecs for
the recording thereof as are charged for recording deeds, In
irdexing such notices in his ofbce each register shall enter such
notices under the grantee indexes of deeds under the names of the
cliimants appearing in such notices.

Scee. 6. This act shall be construed to effect the legislative
purpose of simplifying and facilitating land title transactions by
allowing persons dealing with the record title owner, as defined
herein, to rely on the record title covering a period of not more
than 4o years prior to the date of such dealing and to that end
to extinguish, all claims that affcct or may affect the interest thus
dealt with, the existence of which claims arises out of or depends
upon any act, transaction, event or omission antedating such 40
year period, unless within such 40 year period a notice of claim

.as provided in scction 3 hercof shall have been duly filed for
record. The claims hereby estinguished shall mean any and all
Jinterests of any nature whatever, however denominated, and

- whether such claims are asserted by a person sui juris or undcr
disability, whether such person is within or without the state,
and whether such person is natural or corporate, or private oe
governmental.

Sce, 9. Nothing contained in this act shall be construed to
extend the periods for the bringing of an action or for the doing

" of any other required act under any existing statutes of limitation

nor to affect the operation of any existing acts governing the

cffect of the recording or of the fatlure to record any instruments
affecting Iand nor to affect the operation of Act No. 216 of the
Public Acts of 1929 nor of Act No. §8 of the Public Acts of 1917
as amended by Act No. 108 of the Public Acts of 1939.

“Sec. 8. No person shall use the privilege of fling notices
hercunder for the purpose of slandering the title to land, and in
any action brought for the purpose of quicting title to land, if
the court shall find that any person has filed a claim for that
rcason only, he shall award the plaintiff all the costs of such
action, including such atrorney fees as the court may allow to
the plaintiff, and in addition, shall decree that the defendant
asserting such claim shall pay to plaintiff all damagcs that
plaintiff may have sustained as the result of such notice of claim
having been so filed for record.

See. 9. No interest, claim or charge 'thnll be barred by the

provisions of section 3 of this act until the lapse of 1 year from
i crfwctive date, and any interese, claim or charge that would
otherwise be barred by said section 3 may be preservied and kept
effective by the filing of a notice of claim as required by this

act during the said 1 year period. -

30
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Section 1 is the heart and major part of the act. It
states that the owner of land whﬁ.has an unﬁroken chain of title’
extending back forty years, h&s ﬁarketable record title to the
1énd, subject only to exceptions allowed by the act and to |
interests and defects in the muniments of which the chain of title
is formed. The act runs in favor of owners of land which is
not in the possession of someone else. ‘

Section 1 has been criticized because it does not state
specifically that the act works in favor of the fee simple owner.
Its wording is indefinite enough so that the act could be inter-
preted to apply to the owner of any interest in property.
However, the provision in the Michigan act that the land must
not be in the hostile possession of someone else, restricts
claimants of clear title to present owners of interests who have:
the right of present-possession or whose land is unoccupied.

Those appear to be owners in fee simply only, and the provision

has been so interpreted by the Michigan courts and those of other

‘states.

Section 2 sets out the root title concept, whereby the
first deed in fee prgceeding a time forty years in the past from
the présent date, is the earliest deed or instrument which a
séarcher or person concerned with the title must notice. After
the root deed, the person concerned is charged with notice only
of the root deed and instruments which stem from the root deed.

If no subsequent instruments appear, the owner under the root

deed is confirmed in his title and the title cleared.

e e it e b e
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Some question has been raised as to the applicability
of §§2(a) and (b) to the transfer of title by quitclaim deed, - ::)
in light of the wording therein, "which said conveyance or other
title transaction purports to create such interest in such

person..."34

Question, does a quitclaim purport to create an
interest in the transferree? The Model Marketable Title Act
contains effectively the same provision in its §§1 and B{e).

The Uniform Act, §3-302, clears up.this potential source of
trouble by the following provision: "and the conveyance or other
title.transaction, whether or not it was a nullity, purports

to create the interest in or contains language sufficient to

transfer the interest..." (emphasis added).

Section 3 provides that the title is cleared of all .

interests, claims and charges after expiration of the forty year mj

(

period, dated backward from the time of gearch. These interests
include legal and equitable claims such as executory interests,
covenants, restrictions and sefvitudes, équitable charges, powers
of termination or rights of entry, possibilities of reverter,
easements, rights under contract of sale or oétion. powers,

and all other rights or interests not specifically saved by the
statute. Disabilities are irrelevant, and those disabilities
which might prevent the leoss of a cause of action, or toll the
running of an adverse possessioﬁ or prescription statute have no

effect on the marketable titie_statute.

e
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The reason for such provision appears to be the conviction
of the drafters that wvirtually no one, even the unborn owner of
a contingent interest, is without effective representation under
modern codes. Whether by the doctrine of virtual representation,
by the appcintment of a guardian ad litem, next friend, trustee
appointed for the purpose, relativa.public'administrator or
guardian, or in some other fashion,it appears that the owner of
any interest is takén to be effectively represented under the
gtatute for purposes of suit or filing of notice.

A simple acknowledged notice to preserve in due form may
be filed and later refiied by the owner of an interest or his
representative, and prevents the statute from barring the noticed
interest until the notice also "passes behind the root deed,® in
the land records.

Section 4 provides only two exceptions from the act.

These are lessors or lessors' assignees whose land is présently
leased under a long term lease, who need not file notice to
preserve the-reversion. Interests of the United States in land
in the state are also excepted.

There is general agreement that the provision pfotecting
the right of the landlord to get the land back after the expiration
of the lease is necessary.. As to the right of the federal govern-
mént, it has been objected that the state has no right to legislate
in relation to federal land anyway, and where the federal
government has chosen to subject itself to state land 1a§, the
provision might somehow confuse things. However, the provision
has not caused any difficulty in any state which has such a

pfovision, to date.

et R b =
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Section 5 requires any notice filed to preserve an
outstanding interest subject to bar, to contain a full and ::)
accurate legal description of the land affected, in particuiar
terms. To make the job of the title searcher easier, the act
requires the recorder tc keep a separate tract record book which
is to contain these notices so that only a single reference to a
volume constantly kept up to date is nécessary for the title
searcher, in addition to his ordinéry thirty or forty year
search in the main records. The provision.is obviously meant
for ﬁhe great majority of states such as California which maintain
grantor-grantee public land records. Such filed information
would appear as a matter of course in the ordinary title search
in a jurisdiction which kept tract records, or in a search done
by a title company in usual fashion under which records are
kept in an arbitrarily based tract indek.

Section 6 sets out a mandate of liberal construction to
clear titles of all clbgs whatever except those preserved under
the act. |

Section 7 is a saving provisions as to existing staiutes.

Section 8 makes slandering title by filing baseless
notices to preserve nonexistent interests a tort with specihl
damages including attorneys'®’ fees, costs of action, and all
resultant damages,

. Section 9, the final section, gives owners of interests
subject to being barred because of record longer than forty years at the

effective date of the act, one year after the effective date to

()

file notice to preserve such claims.
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In subsequent amendments, the original act was changed
as to Section 3. The present act also excepts the claims of
mortgagors and mortgagees until after the mortgage becomes due
and payable unless the mortgage has ﬁo due date or has been |
executed by public utiiity or public service companies; It
excepts visible or apparent easements or similar ihterests,
whether in present use or not. Land interests owned by the State
of Michigan or its political subdivisions and agencies are also
excepted. |

In subsequent comment, these additional exceptions have
been criticized, but similar exceptions are common in subsequent
state marketable title statutes.

Section 5 remains much the same, but the accurate and
full legal description to be filed by the owner of the outstanding
ihterest is deemed to be sufficient if it is the same as the
description in the recorded instrument by which the outstanding
interest was created.

Section 6 was amended to give owners of inteiests likely
to be barred at the effective date of the act three years rather

than one year to file notice to preserve their interests.

The Model Marketable Title Act

| The Mcodel Marketable Title Act was drafted by Professor
Lewis M. Simes and Clarence B. Taylor as part of the Michigan
Research Project at the University of Hichigan Law School, in 1959,
At that time, they had the advantage of the practical experience
of ten states and a Canadian province with such acts, and in

particular, the benefit of fourteen years of experience with the

T
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Michigan statute drafted with the assistance of Professorrhigler.
After much study and consideration, Simes and Taylor decided :}
that the Michigan statute offered the best foundation on which
to build the structure of their Model Act. The work was completed
in 1959, and went into general circulation with the publication
ﬁf the landmark text Simes and Taylor, ;mprovement of Conveyancing

by Legislation (19601. and of Simes' Handbook for More Effecient

Conveyancing (1961).

Moner Manarasis Tk Acy

Section 1. Marketable Record Title, Any person having the legal capacity to own
Tanit in this state, who Jue an nbiroken chain ol title of record to any integeat in land
fuor bty yrars of more, shall be deciond to bave a markerable record title 10 such Intercst
as detined I Sedtion 8, subjeet only o the matters stated in Section 2 hereol. A peron
shall le deemed a0 have anih 3w wibsnken civin of tlile when the official public records
dicchne a conveyance or other titlo trammaction, of record not less than forty yeam ot
the time the markentability ds to be detrimined, which said conveyance or other thile
ransaction purparts 1o create such intereat, either in

{8} the pcrson claiming such Interest, or
{b) some other pevson from whom, by one or more conveyances of other title trane-
actions of record, such purporied Inicrest has become vested In the person
claiming such interest; with nuthing sppearing of record, in efther case, pusr
- porting to divest such claimant of such purported interest.

Scction 2. Matters to Which Marketable Title Is $ubject, Such marketable record
side shall be subjeet 10:

(a) All Interests amnl defects which ave [nherent In the munimente of which such
chuin of recond title In formedd; provided, however, that a genesal reference In
nuh muniments, or any of them, 10 casements, use Testrictions or other interests
cycaied prior to the root of title shall not be suflicicnt to preserve them, uniess
specific identification be made therein of 3 recorded titde transaction which
creates such cascment, use Teslriction or other interest..

(b} All interestn preserved by the filing of proper notice or by powscmsion by the
same owner conlinuously for a period of forty years or more, in accordance with
Scction 4 hercol. .

(& The righta of any person arising from a perind of mlverse possemion or user,
which was in whole or In part subsequent 10 the eﬂctlwe date of the root of
title.

{d) Any intcrest ariving oue of a ritde transaction which has bcen recorded subsequent
1o the eilective date of the root of title from which the unbroken chain of tile
of record is marted: provided, however, that such recording shall not revive or
give validity to any interest which has boen extinguished prior to the dme of
the recording by the operation of Section 3 hercof,

) The exccplions stated in Section 6 hercol as (o rights of reversioners in leascs, 2.
o apparcnt cacmenids and intevests in the nature of ssrcmcots, and a5 % ity
wts of the United States.

.
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Scctivn 8. Intereats Extinpuivhed by Marketable Title. Subject to the mattemns atated
I Sceniun 2 hereof, auch muatketable record gitle shall be helsk by ftv owner and shall be
tabi o by any preson desting with the land fice and «lear of all jnterests, <laims or charges
sharwwewer, the cxistende of which Jdepenils upon any act, transaction, event or omission
that meurred pior to the cffcctive date of the oot of vitle. All such interests, claims or
thaiges, howerver denominated, whether legal or equitable, present or future, whether
esch Interests, claims or charges are aumerted by a person sui juris or under a disabilivy,
whether such person is within or withoue the state, whether such person Is natural o
ferporate, or is private or governmental, are hereby declared t0 be null and vold.

Saction 4, Fflect of Filing Notire or the Fquivalent.

) Any prran daiming an interest in land may preserve and keep eflenive such
intesest hy filing for record during the forty-year period immediaicly following
the cilective date of the oot of tille of the person whose recond tille would
~othcrwise be marketable, a notice In writing, duly verified by oath, setung fosth
the nature of the claim. No disability or lack of knowledge of any kil on the
part of anyone shall sispend the yunning of said forty-year period. Such notice
may be blcd for record by the claimant or by any other pemon acling on behall
of any claimant who i

{1 under a disability,

{2) wnahle to aswcert a claim on his own hehall, or

{3) une of a dam, but wlhww blentity cannat be edaldished or s omeriiin
at the time of Kling such nitice of claim {or tecornd,

) I the same reconl awner of any poscuory interest in Band has heen in pons ssion
of surh land continumnly for a period of forty years or more, during whinhy
periend no title bansaction with respect 1o such interest appears of recoul in his
chain of 4itde, aml po petice has been Gled by him or on his behall ag provided
in Subvetion (1), amd such pinwsion continues to the time when marketuhility
is bring delermined, mch period of possewion shall be dremed equivalent to
the fling of the natice immediately preceding the termination of the furty-year
periol desczibed in Subsection (a).

Section B, Contrnis of Nuolice; Necording end Indexing. To be cffective and to be
entitled to reoond the nedive alwiwve aeiereed to shall contain an awcurate and full descaip.

tion of all Fand aflecteck by anch natice which description shall be set forth in passicalar -

terim aned not by general inclasions; Dt (F sadd Jdaim i foumled upon a yeeonded inste-
mient, then the desription in such notice may be the sune 28 thae contained  [n sach
resided instument. Such potice shall be Kled for recond dn the vegistey of deeds of 1he
county or counlics where the lind desiribed thesein in vicnated, The vecondey of cnh
coamty adiall accept all sach naotices presented 10 him whish describe Taml Incated In the
county in which hic serves andd shall enter amd vecasd foll copics theieal in the sime way
that deesls anid other dnstraments are reconted amd cach revonder shall be entitled 10
charge the samce fees for the recording thereol as are charged for recording decds. In
indexing such notices in his oilice each recorder shall enter such notices under the
grantee indexes of decids under the names of the claimanis appearing in such notices,
Such notices shall also be indexed under the descrigtion of the real cstate involved in
& book sct apart for that purpoe e be known as the “Notice Tndex,”

Section 6. Inievests Not Rarred by Act. This Act shall not be applied to bar any
Jewor or his succemor as a reversioner of his right to powcssion on the expiration of any
Jease; or 10 Lur or extinguish any casement or interest in the nature of an eascment, (e
exivenee of which i cearly observable by physical evidence of i1 uwe; or o bar any
right, title or interest of the United States, by reason of failure 1o file the notice herein
required.

Scction 7. Limitations of Actions and Recording Acts, Nothing contained im this Ac
shall be conatrued 10 extend] the period foy 1he bringing of an action or for the doing of
any other required act under any statutes of Jimitations, nor, except as herein specifically
provided, to affect the operation of any siatutes governing the effect of the recording or
the failure 10 1ecord any instrument affecting land.

Section 8, Definitions. As used in this Act:
{a) "Moarketable record title” means a title of vecord, as indicated in Section }

hereol, which operates t0 extinguish such intcrests and claima, exloting pnﬂlo
mmmammamanhmam
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the registry of decih,

{9 “Reconbing.” when applied to the oficial public records of a probate or other
court, imdudes filing,

{d) “Person dealing with fand™ includes a purchaser of any evtate or interest thercin,
a morigapee, a levving or aitaching creditor, a land contract vendee, or any other
peron kecking 10 acquise an ©late of interest therein, or impose a licn thercon,

{8) "Root of title” mueans that comveyante or other title transaction in the chain of
title of a pervn, purperting to create the interest claimed by such prison, upos
which he relics as & bavs Jor the marketability of his title, and which was the
it peeent de D pvended ae ol B slale (orey years pilor 0 the time when -
maketalility in Iwing deteimined. "Uhe effcdive date of the “ront of tinle” s
e date on which it in eomibal, : :

(0 “Title vamaction™ means any panmaction affecing tlile to any Interest in land,
indduding thide by will or dowent, title by tax sleeil, or by tusier's, eferee's,
guavlioe's, excotur's, administinor's, musier in chinwery's, or sheifls deed, or
decice of any comt, as well as warranty deed, quindsim dred, or masigage.

(®) "Reconls” includes probate and other official public records, as well as records in ,

Section 0. Act to Re Liberally Consirurd, This Act shall be liberally construed to
eflicct the Iepislitive purpime of simplifying and fadilitating Jand title transactions by
allowing perwons to sely on & record chain ol litle as described in Scolion 1 of this Act,
wbjece only to such limilstions as appear in Section 2 of this Act,

Scelion 10. . Two-Year Exiension of Forty-Year Period. Il the forty-yeaz period specl
fied in this Act shall have expired prior w two years alier the cffective date of thls A,

wich period ahall be extended two yeary after the eflective date of this Act.

Section 1 is substantially similar to Section 1 of the
original Mighigan statute, likewise providing for a forty year

search, and being a bit more detailed and verbose.

The number of notices to preserve filed under the forty

yéar statutes has been véry few, Simes & Taylor, Improving

- Conveyancing Through Legislation 353 (1960). but the authors and

commentators appear to prefer less than a forty year period with

reference to future interests, mortgageé and easements.35

Section 2 is much more detailed than the original
Michigan statute in reference to such matters as interests

revealed in the muniments of title which are preserved as against

the fee simple title without recording of notice, the claims of

" adverse possesédrs which are preserved as in the original Michigan

act, and the nature of the notice to be filed to'preserve outstan

ing interests. A proviso is addeq, that.a recording which refers

.
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to an interest already barred does not revive that earlier

interest, 7
Section 3 is substantially the same as the Michigan
act's section 3, barring all outstanding legal and .equitable
interests affecting the basic title, after the instrument in
which such interests are referred to most recently in the chain

of title disappears behind the root title.

Included are interests legal or equitable, pre_sént or

future, however denominated,

| Section 4 provides for the filing of notice to preserve
ahy such interest liable to being barred. Disability or the fact _
that the owner of the interest might be as yet unascertainéd, or
l;ck of notice or knowledge, are not effective to prevent the bar.
If the owner df a po#sessory interest is in possession, and remaips
80 through the time of suit, his possession serves as notice and

he need not file the statutory notice to preserve his interest.

This last provision was added to protect the position of
thg owner of real property who cannot produce proof of ownership
by instrument or recorded document. Thﬁs, an owner of the basic
fee simple title need not be in possession as long as no cne else
ig in possession, as long as that owner's title appears of record.
However, if the owner's title does not appear of record, his

possession will save his interest from the operation of the market-

able title act.

F

-
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This provision was added to meet practical problems of

36 It appears that recording was not ::)

land holding in Michigan.
universal or perfect in earlier times, and that some owners could
not produce deed or record proof of ownership. Again, a large
number of parcels of land were unoccupied in theless accessible
parts of the state, though in private ownership. This made it
necessary to provide:for protection of fee simple title even
thoﬁgh the owner might not be in aétual‘possession. Under the
Michigan statute and under the Model Act, the owner need not be
in po#sessioh to claim a clear title, as long as no one is in
hostile possession., 5 |

Section 5 sets out the required contents of the notice
to preserve an outstanding interest, and details as to recording
and indexing. Once again, a tract or plat record of the notices Um}
filed is required, grouping them under a geographic description |
of the affected property and with the record being kept up to
date. In addition, provision is made that such notices be indexed
as well in the grantee index. Such notices, as a bit of
calculation by one familiar-wiﬁh the grantor-grantee method of
keeping land records will reveal, will not ordinarily be foﬁn&
in the usual title search. Hence, the tract index is the
meaningful one. |

Section 6 sets out the exceptions to the bar of the act.
Again, the interésts of the lessor and the lessor's assignee at
the end of a lease term are excepted. Easements and related
interests demonstrated by physical gvidence_of use are excepted, —

as are land interestsof the United States. -~
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Section 7 is a saving provision defining the effect of the
act on existing legislation. The effect is to be miminal or
none at all.

Seétion B defines key words used in the act.

Section B{e) has been criticized because it appears to
require some instrument other than a quitclaim deed to qonstitute
the source of title if a titleholder is to have the advantage
37 The Uniform Act, as indiééﬁed below, has eliminated
this apparent exclusion of the quitc%éim deed.

Section 9 sets out a rule of liberal construction.

Section 10 gives a two year period of grace within which
time persons who own outstanding interests which would otherwise

be barred at the effective date of the act or shortly afterward,

may record notice to preserve their interests.

The Uniform Simplification of Land Transfers Act

The Uniform Simplification of Land Transfers Act was
recommended in 1976 and has as yet not been adopted in any
jurisdiction. The Act is a combination of curative land trans-
actions provisions, combined with a marketable title act basedl
on the Model Marketable Title Act, provisions permitting the
appointment of a trustee empowered to transfer real estate divided
into present and future interests in effect much like those of
California Code of Civil Procedure 55871.010—874.240, recording,
liens and duties of the recorder. Sections 3-301 through 3-309

set out a slightly modified Model Marketable Title Act.
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PART 3

MARKETADBLE RECORD TITLE
Introductory Comment ‘

Thia Part derivea from the
Medel Marbetable Title Act, which
traoces ita histery to fegislalion
earlier adinyted in Michican, Wis-
consin, and Ontario. The Maodel

Act was prepared by Professor

Lowis M. Simces and Clarence B.
Tavlor for the Secction of Rend
Property, Probate and Trust Law
of the American Rar Asanciation
and for the University of Michi-
gan Law School. It is discussed
in L. M. Simes & C. B. Taylor,
- The Improvement of Conveyane-
ing by Ligislation ¢Ann Arbor:
University of Michigan law

School, 1960), pp. 6-16. Legisla-
" tion bascd upon the Michigan Act
or the Model Act exists in Indiana,
South Dakota, Ncbraska, North
Dakota, Ohio, Oklahoma, Ultah,
Connecticut, lowa, Florida, and
Yermont. Marketable title legis-
lation on somewhat different pat-
terns is found in a number of oth-
er states.

The basic idex of the markets-
ble title act is to codify the ven-

to the original creation of title,
but for o reasonahle period only.
The Model Act in designed to as-
sure a title scarcher who has
found & chain of title starting
with a document at least 30 years
old that he need scarch no fur-
ther back in the record.

Provisions for rerccording and
for protection of persons using or
occupying land are designed to
prevent the possibility of fraudu-
lent use of the marketable record
title rules to cust true owners of
property.

The most controversial iuut
with reapect. to marketable title
legislation is whether or not an
exception should be made for min-
eral rights. This Act follows the
Model Act in making no such ex-
ception. Any major cxception
largely defeats the purpose of
marketable title legislation, by
forcing the title examiner to
scarch back for an indefinite pee

riod for claims falling under tho.

erable New England tradition of exception.
conducting title searches back not
Section 3~301. [Definitions] .

In this Part, unless the context otherwise requires:

(1} “Marketable record title” means a title of record, as indi-
cated in Section 3-302, which operates to extinguish interests
and claims, existing before the elfective date of the root of title,
as stated in Section 3-304.

{2) "Records” includes probate and other official records
available in the recording office.

(3) “Person dealing with real estate"” includes a purchaser of
real estate, the taker of a security interest, a levying or attache
ing creditor, a real estate contract vendee, or another person
secking to acquire an estate or interest therein, or impose a lien
thereon.

{4) “Root of title” means a conveyance or other title trans.
action, whether or not it is a nullity, in the record chain of title
ol a person, purporting to create or containing language suffi-
cient to transfer the interest claimed by him, upon which he re-
lics as a basis for the marketability of his title, and which was

42
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the most recent 10 be recorded as of a date 30 years before the
time marketability is being determined. The effective date of
the "root of title” is the date on which it is recorded.

(3 "Title transaction” means any transaction purporting to’

affect title to real estate, including title by wiil or descent, title
by tax deed, or by trustee's, referee's, guardian’s, executor’s, ad-
ministrator’s, master in chancery’s, or sherill's deed, or decree

of a court, as well as warranty deed, quitclaim deed, or security -

interest.
Comment

The definition of root of title thut a quitclaim deed or & forgery
has been expanded to make it clear  can be a root of title.

Section 3-302. [Marketable Record Title)
A person who has an unbroken chain of title of record to real

estate for 30 yvears or more has a marketable record title to the -

real estate, subject only to the matters stated in Section 3-303.
A person has an unbroken chain of title when the official publie
records disclose a conveyance or other title transaction, of rec-
ord not Jess than 30 years at the time the marketability is to be
determined, and the conveyvance or other title transaction,
whether or not it was a nullity, purports to create the interest
In or contains languapge sufficient to transfer the interest to
either: '
(1)} the person claiming the interest, or

{2) some other person from whom, by one or more convey-
ances or other title transactions of record, the purported inter-
est has become vested in the person claiming the interest; with
nothing appearing of record, in either case, purporting to divest
the claimant of the purported interest.

Comment

This is the basic section which  the root of title is & forgery. See
frees the holder of marketable rec-  Marshall v, Hollywood, 244 So.2d
ord title from adverse claims ante- 743 (Fla.App.1969), affirmed 236
dating his root of title, even if So.2d 114 (Fla.1970).

Section 3-303. [Matiers to Which Marketable Record

Title is Subject]

The marketable record title is subject to:

{1) all interests and defects which are apparent in the root
of title or inhcrent In the other muniments of which the chain

43
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of record title is formed; however, general reference in a muni-
muent 10 easements. use resirictions, encumbrances or other in-
teres!s created prior to the root of title is pot sufficient to pre-
serve them {Scction 3-207) unless a reference by record loca-
tion is made therein to a recorded title transaction which cre-
ates the easement, use, restriction, encumbrance or other inter-

esis;

of intent to preserve an interest {Section 3-305);

{3) an interest arising out of a title transaction recorded
alter the root of title, but recording does not revive an interest
previously extinguished (Section 3-304); [and}

(4) the exceptions stated in Section 3-306[; and] [.]

[(5) interests preserved by the [Torrens Title Act.)]

Comment

This section stales the types of ment, any extension of this list
claims to which & marketable may defeat the whole purpose of
record title is subject. As men- marketable title legislation,
tioned in the introductory com-

Section 3-304. [Interests Extinguished by Marketable
Record Title}

Subject to the matters stated in Section 3-303, the marketa-
ble record title is held by its owner and is taken by a person
dealing with the real estate free and clear of all interests,
claims, or charges whatsoever, Lhe existence of which depends
" upon an act, transaction, event, or omission that occurred be-
fore the effective diale of the root of title.  All interests, claims,
or charges, however depominated, whether legal or cquitable,
present or future, whether the interests, claims or charges are
asscrted by a person who is or is not under a disability, whether
the person Is within or without the state, whether the person is

an individunl or an organization, or is private or governmental, -

are null and void.
. Comment
This scction is designed to make dicated in Section 3-303 are ex-

absolutely clear what has already tinguished by marketabls record

been indicated in Section 3-302, title.:
that all intercsts except those in- - ) -

{2) all interests preserved by the recording of proper notice

44
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Section 3-305. [Effect Upon Marketable Record Title of
Recording Notice of Intent to Preserve

an Interest}

A person claiming an intercest in real estate may preserve and

keep the interest, if any, effective by recording during the 30-
yeiar period immediately following the effective dale of the root
of title of the person who would otherwise obtain marketable
record title, a notice of intent to preserve the interest (Seclion
2-308). No disability or lack of knowledge of any kind on the
part of anyone suspends the running of the 30-year period. The
notice may be recorded by the claimant or by another person
acting on behalf of a claimant who is:

{1) under a disability;
{2) unable to assert a claim on his own behall; or

(3) one of a class, but whose identity cannot be established
or is uncertain at the time of recording the notice of intent to
preserve the interest.

Comment
A simple method ia provided for 1950, and to D in 1960, If this

peraons whose title depends aole-
Iy upon documents which have
been of record for more than 30
years to prevent a later recorded
document from cutting of f the ef-
fect of the documents upon which
they rely. - Supposc real estate was
owned by A in 1930 and that he

Act became effective in 1977, then
in 1981 C has a marketable rec-
ord title frec of all claims of A
and B and superior to that of D.
If C does not record s notice of
intent to prescrve his interest by
1990, D will obtain a marketable
record title and C's interest will

conveyed to B in 1940, to C in be extinguished._

Section 3-306. [Interests Not Barred by Pact]
This Part does not bar: '

{1) a restriction, the existence of which is clearly observable
by physical evidence of its use;

(2) interests of a person using or occupyving the real estate,
whose use or occupancy is inconsistent with the marketable rec-
ord title, to the extent that the use or occupancy would have
becn revealed by reasonable inspection or inquiry;

{3) rirhts of a person in whose name the real estate or an
Interest therein was carried on the real property tax rolls with-
in 3 ycars of the time when marketability is to be determined, if
the relevant tax rolls are accessible to the public at the time
marketability is to be determined;

45
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§ 3-306 SIMPLIFICATION OF LAND TRANSFERS

{4) a cliim of the United States not subjected by federnl law
to the recording renquirements of this State and which has not

terminated under federal law;

[ {3) mineral interests including oil, pas, sulphur, coal, and
all othrr mineral interests of any kind, whether similar or dis-
similar to those minerals specifically named.}

Comment

This list of exceptions is de-
signed to be as limited as possible,
given the restrictions imposed by
federal law and the need to avoid
use of marketable record title for
fraudulent purposes. The provi-
sions on use or occupancy and on

tax assessment should virtually

eliminate xituations in which more

than one person can claim market-
abke record title to the same prop-
erty. Paragraph (3) derives from
the Florida Marketable Record
Title Act, F.S.A. Rec. 7T12.03(6).
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[Effect of Contractual Liability as to
Interests Antedating Root of Title]

This Part does not free a person from contractual liability
with respect to an interest antedating his root of title to which
he has agreed to be subject by reason of the provision of a deed
or contract to which he is a party, but a person under contractu-
al linbility has power to create a marketable record title in a
transferce nol otherwise subjected to the interest antedating
‘root of title by.the provisions of this Part. :

Section 3-307.

Comment

_This mection is meant to over- cation in limited so that [t should
come a possible constitutional pose no problem for the title ex-
problem of impairment of the ob- aminer,
ligations of contracts, Its appli-

Section 3-308. [Limitations of Actions)

~ 'This Part shall not be construed to extend the period for the
bringing of an action or for the doing of any other required act
under a statute of limitations. )

Section 3-309. [Abandonment in Fact] -

This Part does not preclude a court from determining that a
restriction has been abandoned in fact, whether before or after
a notice of intent to preserve the restriction has been recorded..

L
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The marketable title section of the Uniform Act, 13 ULA,
1979 Pamphlet 247-252, set out above, contains the followihg elements.

Section 3-301 sets out definitions of terms used in the

act, much like the definitions in Section 8 of the Model Markeﬁable
Title Act. There is no preamble nor statement of legislative
ihtent Oor purpose. :

Section 3-302 is the basic provision of thellnifdrm;;ct,
aﬁd is much like Section 1 of the Model Act. It provides that . E
the owner of an unbroken chain of title extehding back thirty
years and to a root deed, has a marketable title subject only
to the exceptions set out in the act.

The dispute which had given rise to litigation earlier,
whether a forged or wild deed might serve as the root of title,38

is resolved in the Uniform Act as it was in Marshall v, Hollywood,

224 So.2d 743 (D.C.A. Fla. 1969), affirmed 236 So.2d 114 (Fla.
1970). That is, that such a forged or wild deed, if allowed to
become the root deed, would in fact be fhe true source of market.-
able title. The reason given by commentators is to the effect
that any other rule would require search beyond the root deed or
outside the land records themselves, thus defeating the ﬁery
purpose of marketable title acts.

There is a provision for a thirty year required search

period in this section, while the Model Act provides for a forty
yéar period. As Professor Simes has stated, there was no compelling
reason to choose the forty year period, and much longer and shorter

periods were discussed and considered. Most of those connected

B st v i e e 8 s sy itk
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with the project favored terms from twenty to fifty years, and
finally the forty year figure was chosen as a good compromise - J‘?
and the one least likely to cause controversy in legislatures

considering the Model Act.39

There were differences of opinion
as to whether such interests as restrictive covenants and
mortgage liens should be cut off at the one point or the other.
Finally, it was determined that the forty year period should
satisfy almost everyone, being thé effective adult lifetime of
an ordinary person. It was thought that persons concerned with
the interests lixely to be barred would be much less likely to
press for exceptions to be written into the legislation to
protect their interests, if a sufficiently long period of

validity were provided without the trouble and expense of

préparing and filing notice to preserve under the act. Subsequent ™

é

——

experience under the marketable title acts indicates that states
have shortened the initial forty year search period, but that
none have lengthened it. As attorneys, judges, title searchers,
mortgage brokers and lending institutions have gained experience
under the acts, it appearé that they have lost their initial
fears that title or lien interests would be adversely
affected by a forty year or even shorter period. Proposals to
shorten the search period from forty to thirty years have aroused
little or no opposition in states with long-standing marketability
6f title statutes. All of this appears to have contributed go
the decision to shorten the reguired search period from the

forty years of the Michigan and Mcdel Acts to the thirty years

of the Uniform Act. : e
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Section 3-303 sets out the matters to which record title
is subject, and is similar to Section 2 of the Model Act.
However, several of the exceptions set out at this point in the
Model Act are shifted instead to the exceptions in Section 3-306.
The exceptions section of the Model Ect is also Section 6. To
a good extent, the transfer of material from the earlier section
tb the later one represents a bit tightér drafting of the
Uniform Act. |
L In the Uniform Act, §3-303 declares that the marketable
record title defined in $§3-302 is subject to interests and defects
apparent in the root of title, or in the other muniments of title
which make up the chain of title, It requires such interests
and defects to be set out specifically or by exact reference;
if not, the land title is clear of those interests or defects.
The section provides for recording of notice to preserve interests
which might otherwise be barred, and preserves interests'recorded
after the root of title, with the proviso that such recording
ﬁill not revive a barred interest.

Section 3-304 is nearly identical to Section 3 of the
Model Act, the only changes being in the'non-significant change
ofra few words and punctuation. It gives the owner or the
transferree of an interesf in real property a clear title after
the passage of thirty years, and the disappearance of conflicting
interests behind the root title. The interests may be restrictive
covenants, future interests, or claims, interests, liens or charges
of any sort, no matter by whom owned, whether in or out of state

or subject to a disability. Just as in the Model Act, the
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Uniform Act performs its magic of clearing the title of all
clouds and defects by the passage of thirty years alone, .
provided that no notice to preserve is filed. Experience under
the marketable title acts in the various states has demonstrated
fhat almost all ocutstanding claims are in fact eliminated in
this way, and that virtually no notices to preserve are filed.
The saving in judicial resources, the freeing of the marketplace
in land and the transfer of land speedily and cheaply are the
direct :esults. |

Section 3-305 is a near-verbatim copy of Section 4(a)
of the Model Act. The material in Section 4(a) of the Model Act
dealing with the rights of a possessor is treated as part of
Section 3-306 of the Uniform Act. Section 3-305 contains the
pro?isions as to the filing of notice to preserve an outstanding
interest, so that the interest may be protected from the thirty-

year bar of the act. As in the Model Act, disability, inability

to assert a claim, or the status of being a person unascertained,

do not prevent the thirty year bar from operating,

Section 3-306 of the Uniform Act sets out the exceptions
which are not barred by the passage of the thirty year search
period. These exceptions are stated with more specificity than
in the Model Act and certain provisions only implicit in the
Model Act provisions, or absent from them, are set out, together

.. with material transferred from Section 2 of'the Model Act.

_\‘
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Section 3-306 excepts restrictions the existence of which
is clearly observable by physical evidence of use, interests pf
users and possessors of the land where tpe use or possessionris
inconsistent with the marketable rebord title and is obvious on
reasonable inspection, rights of pérsons in whose names the
property was carried on the tax rolls within three years of the
time marketability is determined, and rights of the United States.

An optional provision as to mineral rights is included.
The provision is to be included only if this exception cannot be
avoided in the legislative process, and if mineral rights are
an important element in the state's economy and law. It is
obviqusly suited to California's needs.

The Michigan Act and the Model Act were subject to change
in the legislative process of states in which mining, oil and
gas production was of great importance. The pros and cons of
the subject were set out in the legal periodical literatﬁre of
the past thirty years or more. 1In brief, the more exceptions,
the less a marketable title act serves its purpose. If the number
of exceptions goes beyond a handful, the act might as well not
be adopted. On the other hand, mining and extraction prbcesses
are so important to the economies of many states that anything
which impedes those procesées is inadvisable. Ye;, the 1arge-
séale reservation of mineral rights, a common pattern in Western
aﬁd California conveyancing, leaves many titles clocgged as previous

owners play the roulette wheel of mineral strike chances.
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Section 3-307 is unlike any provision of the Michigan
or Model Acts. It is inserted to avoid the possibility of the ::)
act's being declared unconstitutional as impairing the ocbligation
of contracts. It offsets weaknesses in this-respect revealed
by subsegquent experience under the markétable title acts in the
various adopting states. It should serve the purpose of avoiding
a declaration of unconstitutionality under the basic law of any
state or of the United States. Thé section represents overcaution
to some extent, since those acts based on the Michigan or Model
Acts.have stood the constitutional test very well, whether the
challenge has gone on due process or contract clause grounds.

Section 3-308 provides that the Uniform Act marketable
title section shall not affect existing parts of the law of the
adopting state. | !

Section 3-309 leaves it up to a court to determine if an -
outstanding interest has in fact been abandoned, whether before
or after a notice to preserve is filed. |

This section ends the marketable title provisions of
the Uniform Act. Provisions in the Model Act as to the recording
of notice, the maintenance of a tract index for the filing of
notiéesrto preserve, as to liberal construction, and as to the
allowance of a period of grace for the filing of notice as fo
intefests outlawed at orhshortly after the effective date of the
marketable title act, are set out in other parts of the Uniform

Act in more general contexts relating to some or all of the

Uniform Act's provisions. - -

W,
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Experience with Marketable Title Acts

The marketable title acts have been an ungualified
success in the states in which they have been adopted. They
have received the critical acclaim of textwriters, aftorneys,
judges and law revision commissions in various parts of the
¢duntry. Despite misgivings expressed here and there at the
time the acts were being considered, experience under the acté
hﬁs demonstrated that abstract possible:difficulties have in
fact presented no problem in practice. At this time, it appears
that there is no reason why every state should not adopt a
marketable title act. To date, each adopting state has made
variations in the act as adopted, but virtually all existing
Qtatutes are based on either the Michigan or the Model Acts.40
The Uniform Act, which builds on and inéorporates both previous
acts in its marketable title sections, élso contains minor
additions and changes. These additions and changes have
incorporated the results of litigation,'have corrected minor
omissions and difficulties in the Model and Michigan Acts, and
incorporate slight changes dictated by néarly thirty-five years
of experience. There seems to be little reason for california
to adopt the Uniform Act in its entirety, but if the legislature
decides to adopt a marketable title act, it probably should
contain the provisions of the marketablé title sections of the
Uﬁiform Act,

| Dean Cribbet, recently President of the Asscociation of

American Law Schools, favors a term of twenty years for the
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statutory period in marketable title acts.41 Professor Payne
states that there are four basic problems to be considered by ::)
42

drafters of marketable title legislation. First, the statutory
period must be decided upon, considering all interests affected.

He states that even without MTAs, periods of search established

by custom or by title standards set by bar assgpciations, limited

fo only thirty or forty years have caused no practical inconvenience.
Second, it must be decided whether.a claimant to c¢lear title must

be in possession at the time the statute operates to clear title.
Theré is no uniformity in the adopted statutes in this regard,43

but the Michigan, Model and Uniform MTAs make possession irrelevant
unless somecne else is occupying the land. 1In this instance,

where someone else is in hostile poésession; the MTA does not

operﬁte to clear the title. Third, it must be decided who is to ‘“}
have the benefit of the act. Most statutes and the Michigan, ‘ -
Model and Uniform Acts make the bona fides of a claimant or existence of
extra record potice or knowledge irrelevant. Fourth, the knotty
question of exceptions from the operation of the act must be

considered. It is in this regard that many existing state MTAs

depart from the ideal. But it must be remembered always that the

very purpose of the MTAs is to make search necessary only forl

the time specified in the statute; a statute with many exceptions

is of little value in clearing title.

L.
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Exceptions from the Operation of the Marketable Title Acts

There are several exceptions to the operation of the
marketable title acts which do not appear on the faces of such
acts. The Federal Soldiers and Sailors Civil Relief Act of 1940
operates in regard to land title as well as to other interests of
service persons.44 The effect of zoning, building and use

45 Professor Simes,

ordinances and codes is not considered.
acting in regard to the practical impossibility of motivating

all or even most owners within a tract development to file

' notice to preserve the tract restrictive covenants, recommended

_that the Model MTA be amended to add such an exception, Simes

& Taylor, Improving Conveyancing Through Legislation 228.

While the Model Act excepts only the reversionary rights
of lessors, the rights of the United States, and the righté of
certain easement holders, Model Marketable Title Act §§2(e)}, 6,
certain states, such as Nebraska, have exempted several,leven
many interests, Neb, Rev. St. §§76-290, 76-298 (1958). Sewveral
states, including Michigan, Nebraska, North Dakota,
éhio ~-faaﬁd Sauth Dakota have made exceptions for the #endee
under an inst&liment land sale contréct.46
-: Exceptions as to easements appear in augmented form in
virtually all the state sﬁatutes, despite the expert advice t0
tﬁe contrary. Ohio Rev. Code Ann. §5391.53(B) (1970) excepts

railroad and public utility easements, and Utah Code Ann.

§57-9-6 (1953) excepts the same and pipeline and highway easements.
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Other states have excepted visible or apparent easements, or
even all easements of record. As to such exceptions, see the

attached marketable title statutes, or Barnett's excellent

article,

The Reimbursement Fund

47 that persons whose interests

It has been suggested
are cut off by the operation of a marketable title act, and who
are concerned about it and suffer substantial loss, should be
able to make a claim for compensation against a fund provided

for the purpose. The suggestion is made by analogy to the funds

comhonly provided by statutes establishing Torrens title registration

Systems, to compensate persons who suffer loss in title thereby.
Since California has provided for such funds as to brokers,
lawyers and notaries public, the idea may appeal to California
legislators. Such a fund would remove the last bit of potential

inequity in the operation of a reverter or marketable title act.

Mineral Rights, Natural Resources and Réform Aéts.

States which havé a substantial industry devoted to
extracting coal, oil, gas, minerals or timber, have made
provision to prevent an unduly heavy burden from falling on
those_interests due to the operation of reverter or marketable

title acts.43

Part of the problems lies in that the manner in
which title to these interests is held varies from state to
state, and even within states. It varies from easement right

to subsurface estate and contract rights. The North Dakota

e e s rertrari st et e
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Supreme Court, for instance, defined a mineral estate as

separate from the surface estate, with its title also constituting
a foot title protected by the North Dakota marketable title act.49
The Minnesota Supreme Court likewise held that its marketable

title act, though silent on the subject, meant to exclude mineral

rjghts, Wichelman v. Messner, 250Minn. BB,_1b3, 83 N.W.24 BOO,

814 (1957). oOhio, Oklahoma and Utah have statutory provisions

on the subject, Ohio:Rev. Code Ann. §5301.53 (E) (1970), Okla.St.
Ann. T.16 §76 (1963), Utah Code Ann. §57-9-6 (1953). Utah excepts

water rights in the same section.

Questions of Title not Resolved by the Marketable Title Acts

Yet, the adoption of marketable title legislation will
aid in resﬁlving title difficulties only in the field of real
property. Even in that field, ancillary and curative statutes
in addition to markegable title legislation are desirable.

Land which is left to others at the death of the owner
does not provide the problem. A moment's reflection will indicate
that such titles.eventually end up iﬁ the land records, and
usually directly by a filing of the decree of distribution which
sets out the titles to real property left by the deceased. 1In
Célifornia practice, for instance, the proceeding to establish
thé fact of death in respect to the title to real property
requires the executor or administrator to detail and set out by
legal description all real ﬁroperty interests owned by the
decedent at death, and the decree of distribution which terminates

the proceedings is recorded as a matter of course to give evidence
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of record of the transfer of the title or interest in real

58

property. Hence, a marketable title statute will also cure ::)
defects and clogs on the title td property left by will or
intestate.

In other respects, aspects of the law of real property
cause continuing difficulty whicﬁ is eased to some good extent
by the marketable title statutes. To take care of all such
problems connected with the title to land, a series of statutes,
most of which make little practical change in existing practice,
should be adopted.  These curative statutes, really of patcﬁwork
nature, have been the subject of intense professional study; and
model acts and suggested correctives have been formulated aﬁd
published. The problems, with the proposed-correctives, are
discussed herein.

Yet, before turning to such corrective statutes, another
problem must be discussed. In modern times, the major part of
the value of property lies not in real, but in personal property.
A great part of the professional effort given to titles, however,
has been dedicated to resolving problemg connected with the
transfer and encumb:ancing of real property. Much less attention
has been given to very similar problems which involve the ﬁitle
to personal property.

The reason for the lesser attention devoted to resolving
personal property title problems is straightforward and has
already been referred to. Complex title interests created in
personal property, whether by deed or by will, are almost always -\

»

created using the vehicle of the trust instrument. Such transfers
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into trust not uncommonly create titles subject to general and
special powers, life estates and remainders in fee, fee interests
to be divested by executory interests or by exercise of powers

of termination, and like complex titleé. Property is rérely tied
up unreasonably and litigation rarely results simply because the
trustee has and does exercise his power to sell particular
property subject to one or the other of such interests, and to
substitute money or other property instead of the original
property. Title to property in trust, whether real or personal,
remains marketable and the trustee is néarly always able to act
with the tacit or open agreement of the owners of various interests
in the trust assets.

Real property transferred out of the trust context raises
problems if the title is divided. Solutions have been worked out
to solve real property title problems, and have been enacted
into law. Personal property transferred out of the trust
context raises similar problems, yet relatively little attention
has been given to such problems, whether in California or elsewhere.
For instance, as recently as 1976, the California Partition
statute came into effect in modified form, C.C.P. 58?2—210
through 874-240. It could and should have extended its provisions
indifferently to personal‘property. A minor change of words
would accompiish this result, by eliminating paragraph (1)
entirely f;om the statute, and eliminating the word real before

the word property in paragraph (2).
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The statute is a good example of the fact that persons
sophisticated in the law occasionally forget that personal ::)
property in American law, and in the law of California, is owned
by the same titles, present and futgre, as is real property.
Problems involving the resolution of differences between the
owneré of present interests in personalty and the owners of
future interests in the same personalty'are rarely litigated,
but if they are, it is rather certain tﬂat valuable interests
are involved. It is this very applicability of the same title-
complicating divided interests concepts to perscnal property'
which makes legislation beyond marketable title statutes
desirable. Many of the curative amd reverter statutes are
designed to simplify the medieval rigor of é property law largely
formulated in the 13th to 1l6th centuries in terms of real

property, yet applied to personal property in the United States. .

Judicial Treatment of Reverter and Reentry

In California, perhaps more than in any other state,
judges have been vigorous in.preventing forfeiture for breach
of the conditions and determining events attached to estateé in
fee simple on condition subsequent or fee simple determinabia.
As Professor Simes h?s peinted out,

Both in California and in other jurisdictions,

courts have gone very far in refusing to find

that the language of an instrument creates B
right of entry or possibility of reverter.”

™
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There has also been a willingness to permit the use of

equitable defenses to prevent the forfeiture. This has been doné‘indﬁ&%
rectly by interpreting or treating reverter and reentry provisions |

as effective in creating réstrictive covénants rather than
estate interests, and directly byrtreating reverter and reentry
as such, but barring the implementation of such interests upon
bﬁeach of condition or occurence of the determining event on the
gfounds of unclean hands, changed conditions, waiver and similar
equitable principles. The doctrine of substantial compliance
applies as well.51 There is a general tendency to treat tract
development restrictive covenénts, though phrased as conditions
sﬁbsequent sufficient to terminate title, instead as egquitable

52

servitudes. But this tendancy is not reliable, and forfeiture

has been ordered even in recent cases.53 {
There has been a willingness of the California courts to
apply the doctrine of changed conditions to attempts to enforce
reverter and reentry rights,54 to such an extent that Professor
Turrentine has suggested that the principle should be embodied

in a statute in the Civil Code.55

In the cases cited, the courts
have usually relied on Civil Code §1069, directing that gfants be
construed in favor of the grantee, and on Civil Code §1442,

which prohibits a forfeiture. Though §1442 is "out of place” in
the code as a property section, being in the section dealing with

obligations, it appears that §1442 might be modified alohg the i

lines suggested by Professor Turrentine.
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The Reverter Acts

In addition to the marketable title acts, many states D

have_adopted legislatipn to solve problems raised by the operation
of the common law of estate interests, or the statutory analogue.
Such "reverter" statutes are common in marketable title states,
but appear also in other jurisdictions..s6
Historically, reverter acts precede the adoption of the
marketable title acts, as to most states which have adopﬁed both.
However, other states, coming new to the decision to control the
adverse effects of future interests, have gone directly to the
marketable title acts, sometimes adopting as well reverter acts
and curative statutes of one kind or andther. It has become
customary to write of acts which concern the adverse effects of
future interest law as reverter acts, and of statutes which
concern largely mechanical and ministerial problems which arise
during the preparation of instruments and.the recording of them,
as.curative.' There is a great deal of overlap, and a single
statute may concern both curative and reverter aspects. For
instance, the Curative section of the Uniform Simplification of -

Land Transfers Act contains the following reverter provisian, 13

ULA, 1979 Pamphlet, 258:

Section 3-409, [Extinguishing Possibility of Reverter
and Right of Entry for Condition '
Broken]

A possibility of reverter, a right of entry for condition broken

~ {power of termination), or a resulting trust that restricts a fee

simple estate in land is extinguished by the passage of 30 years

after it or a notice of intent to preserve the interest was most

- recently recorded. ([This section does not apply to claims con-
lbnedbythelThntanthun]]

()
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Since marketable title acts control many if not most of
the adverse effects of future interests and restrictive covenants,
some jurisdictions have not undertaken much further in the way of
title and convevancing reform. However, since marketable title
écts refer to real property only, the adverse effects of the
old common law of titles remain in reference to personal property.
It appears that those jurisdictions which have proceeded to extend
the Rule AgainstPerpetuities to the reverter and reentry, and to
adopt reverter acts, curative statutes, and provisions referring
t§ the termination of the effects of restrictive covenants have
acted in a way calculated to deal with all problems in this area,
ahd not just with real property problems of conveyancing and
land title.

Among the several future interests which form part of
the law of estates, the possibility of reverter which remains
with the transferror of property, real or personal, after
the transferror has alienated an interest in fee simple determinable,
and the right of reentry which remains with the transferror after
pfoperty is transferred in fee simple sﬁbject to a condition
sﬁbsequent, have crgated the most problems. These intefests are,
by general American law, not subject to fhe Rule Against Perpetuities
or to any other time liﬁif on their efféctiveness. Thus, the
ﬁwo interests form the most durable and troublesome of the clogs
on title. As to real property in particular, these interests
once recorded in the public records, remain permanently as part

of the chain of title, making the title effectively unmarketable.

SN —
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Other interests also‘give difficulty, notably restrictive
covenants, executory interests and easements, To a great extent, )
the marketable title acts are effective as to these interests in
real property. The MTAs have no reference to personal property,
and the complexities of the old law of title remain to cause
anguish to the owners of interests in personal property divided
concurrently among co-~tenants, or successively in present and
future interests. A partition stafute éuch as California's
Code of Civil Procedure §872.210 and following sections, goes a
long-way toward solving such problems, especially when it is combined
with the particular willingness of California courts to construe
conditions and limitations as covenants, or as having no effect,
or the enforcement of which is barred by 1a¢hes, waiver, change
of cﬁndition or other equitable defenses. | ”j

However, the problem remains. informed opinion is to
the effect that a transferror is primarily interested in control-
ing the use of the property transferred, and never really expects
to get the property back if a condition is breached or a
limitation ends the interest given. The transferror is usually
paid full value and any return of the property he has transferredsubjeé
to a restrictive provision is an unjustified windfall. Such : é
interests as the right of reentry and the possibility of reverter
have become the particular target of-tifle reformers. As to land
given gratis for public purposes, there may be an expectation of

‘recovering the land if public use ceases.

)
-
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It is unclear - ~whether the California partition

statute applies to such interests as the reverter and the reentiy.
or whether it is restrictgd to more conventinnal interests such
as co-tenancies, remainders and.reéersions. That the problen is
one to be concerned with is indicated by the fact that restrictife
covenants in California deeds are often_phrased as conditions
subsequent rather than covenants, and tﬁat transferrors have even
in recent years succeeded on occasion ih enforcing the forfeiture

37 C.C.P. §872,.210 authorizes a freeholder

via such conditions.
or tenant for years to file suit for partition of real property
"where such property or estate therein is owned by severél persons
concurrently or in successive_estates." The definitions therein
help in no way in determining whether this would allow an owner
of a tract house to petition to have the condition effect of the
restrictions in his deed barred and compensated, leaving such
restrictions enforceable only as covenants. Whether future
interests in perscnalty in the nature of reverter and reentry
can be partitioned ahd compensated is an open guestion, although
the literal wording of the California partition statute seems to
indicate that personalty may be so partitioned. 1In any case,
partition under the California statute may only take place "if
in the best interests of the parties,” énd is available as a
matter of judicial grace rather than as a matter of right.

Yet, the California Partition Statute is gquite similar in
its effect to the provisions of the Uniform Simplification of Land
Transfers Act, 13 ULA, 1979 Pamphlet, 229, and bears resemblance

as well to similar provisions of the English Law of Property Act

of 1925. The Uniform Act provision is contained in § 2-205.
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Sectior 2-205. [Sale of Renl Extate Affected with Fu.
ture Interest)

{a) If real estate not held in trust is subject to & future In-
terest or power of appointment, the | ] court, upon
the petition of a person having an interest therein, either pres-
ent or future, vested or contingent, and after notice as required
In subsection (b}, may appoint a trustee and authorize him to
sell, grant a security interest In, or lease the real estate, or a
part of it, if the sale, grant of a security Interest, or lease ap-
- pears to the rourt to be in the interest of the purties; and the
sale, grant of a securily interest, or lease is effective npainst all
the parties who are or miy become interested in the real estate,
whether ascertained or unasceriained, living or unborn.

(b) Notice of the petition under subseetion -{a) must be glven
in a manner the court directs to all persons inferested in the real
estatr, and to all persons whose issue, not in being, may become
interested in it. The court of its own motion shall appoint a
guardian for the proceciding to represent all minors not- othere
wise represented, all persons not ascertained, and all persons
not In being, who are or may become interested in the real estate.

(c) A trustee appointed under subsection (a) must recelve
and hold, invest, distribuie, or apply the procecds of a sale, grant
of a sceurity interest, or lease to or for the benelit, and accord-
ing to the respective rights and Interests, of the persons who
would have been entitled to the land if the sale, grant of a se-
curity Intevest, or lease had not beens marde, Upon request of an
interested party, the court may require the trustee to provide a
bond. The court in which the petition is filed in accordance with
this section has jurisdiction of all matters thercafter arising
relative to the trust unless the administration of the trust is
transferred to the jurisdiction of another court.

Comment

Thin section derives from Maodel
(At Providing for the Sale of Heal
Estate Affected with a Future
Interest, which in turn is pattern-
ed after Massachusctts legislation.
The Model Act was prepuared by
Professor Lewis M. Simes and
Clarence B. Taylor for the Sec-
tion of Real Property, Probate

and Trust Law of the Amarican

Bar Associntion and for the Uni.
versity of Michigan Law School.
It is discusswed in L. M, Simea &
C. B. Taylor, The Improvement
of Conveyancing by Legislation
{Ann Arbor: University of Mich-
igan Law School, 1960), pp. 235~
38, Similar legislation exists

over half the states- '

.
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The inapplicability of the Rule Against Perpetuties to
the reverter and reentry has strengthened their effect in
clouding title. Such interests apparently were subject to the
Rule at common law, and certainly are in recent British law;
However, they are not subject to the Rule in the United States

except as provided by statute.

All of these factors, together with a desire to free the

fee simple title to realty or personalty after a reasonable
time, has led not only to the marketability of title statutes
to free up realty, but also to statutesfsubjecting all such
interests whether in realty or personalty, to the Rule Against

58 Other statutes have eliminated the reverter as

Perpetuties.
a recognized title, leaving only the right of reentry as an
interest in the transferror. Related statutes which usuglly
refer to restrictive covenants as well, forbid the enforcing
of such rights where the conditicnsanﬁ;covenants'have become
simply nomiﬁal, or where they are frivoipus Or serve a mere
whim or caprice of the transferror.

Such statutes have a good deal to recommend them and
there appears to be no good reason why some of them should not
be made part of California law.

The Minnesota statute, Minn. St. Ann. §500.20 is a

tightly-drafted one, dating in its present form from 1537.

e
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500.20 Defeasible estates - D

Subdivision 1. Normal conditions and limitations. When any
conditions annexed 10 a grany, devise or caonveyance of land are,
or shall hecome, merely nominal, and of no actual and substantial
henefit to the party or parties (o whom or in whose favor they
are to be periormed, they may be wholly disregarded: and a fail
ure Lo pesiorm the same shall in no case operate as a basis of for-
feiture of the lands subject thereto.

Subdivision 2, Restriction of duration of condition. All cove-
nants, comlitions, or restrictions hercafter created by any other
means, by which the title or use of real property is affected, shalt
cease to be valid and operative 30 years after the date of the deed,
or other instrument, or the date of the probate of the will, creating
them; and aiter such period of time they may be wholly disre-
garded,

Subdivision 3. Time to assert power of termination. Fcreafter
any right to reenter or to repossess land on account of bireach
made in a condition subsequent shall be barred unless such right
is asserted by entry or action within six years after the happening
of the breach upon which such right is predicated,

.
™~

It deals with conditions which are nominal and of no 4

-

actual} and substantial benefit to the owner, deprives himof the right to
proceed on_them,59 applies a thirty year total 1life to such

conditions, and to covenants and restrictions; this applies to
possibilities of reverter, rights of reehtry, restrictive
covenants, and perhaps to executory interests. It sets a statute
of limitations of six years, giving the person having the
advantage of the condition that long to commence action, after
the condition has occurred.

The California case laﬁ appears to have progressed as far
as section one of the Minnesota Act, and the time limit allowed

by section 3 appears to be in excess of that allowed by California

statute, but the heart of the statute lies in section 2, Californi:>
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has no such provision in regard to the life of the interests

affected. Insofar as the act applies to restrictive covenants
written into the deeds to tract housing, the period of thirty
years is probably too short, and such tract housing covenants
are probably best left out of such a statute.

Kentucky's statute is quite similar in effect, though

not in wording, Ky. Rev. St. §381.218, .219 (Baldwin 1969).%°

381.218. Abolition of fee simple determinable and possihility of re-
verter.—The estate known at comman law ax the fee simple determi.nnble
and the interest known as the possibility of reverter are abolished.
Words which at common law would creite a fee simple determinable shall
be construed to create a fee simple subject 10 a right of entry for con-
dition broken. In any case where a person would have a possibility of re-
verter at common law, he shall have a right of entry. {Enact. Acts
1960, ch. 167, § 4, elfective June 16, 1960.)

281219, Termination after thirty years of rights of entry rren!qd
after July 1, 1960.—A [ee simple subject to a right of entry for pondl-
tion broken shadl Leeome a fee simplis absolute if the specified contingen.
ey does not occur within thirty (30) years from the elfective date of the
instrument creating such fee simple subject to n right of entry. If such
cantingency oceurs within said thirty (30) years the right of entry, which
may he creaded in a person olher than the persan creating the interest
or his heirs, shall beenme exervisable notwithstanding the rule ngainst
perprtuities. This section shall not apply to rigghty of entry created prior
to July 1, 1960, (Iinact. Acts 1960, ch. 167, § 5, efTective June 16, 1960.)

381.221. Terminalion and preserviation of forfeiture restrictions cre-
ated hefore July 1, 1960, —(1) Fvery possibility of reverter and right
of entry created priov to July 1, 1960, shall vease to be valid or en-
{orceable at the expiration of thirty (30) years alter the elfective date
of the instrument creating it, unless before July 1, 1965, a declaration
of intention to preserve it is filed (or record with the connty clerk of the
countly in which the real property is located,

(2) The declarstion shatl be entitled "Declaration of Intention to
Preserve Restrictions on the Use of Land,” and shall set forth:

{a) The name of the record owner or owners of the fee in the land
against whom the posxibility of reverter or right of entry is intended
to be preserved ; )

{b) The namex and addresses of the persons intending to preserve
~ the possibility of reverter or right of entry; ,

P {c) A dexcription of the land;

{d) The termsof the restriction;

(e) A reference tn the instrument creating the possibility of re-
verter or right of entry and to the place where such instrument is
recordedd. The declaration shall be «igned by cach person named therein
as intending to preserve the possibility of reverter or right of entry and
shall be acknowledped or proved in the manner required to entitle a con-
veyance of real property to be recorded. The county clerk shall record
the declaration in (he record of deeds and shall index it in the general
index of deeds in the same muanner as if the record owner or owners of
the land were the grantor or prantors and the persons intending to pre-
serve the pussibility of reverter or right of entry were the grantees in a
deed of conveyance. For indexing and recording the clerk shall receive
the same fees as are allowed for indexing and recording deeds. (Enact.
Acts 1960, ¢h, 167, § 6, effective June 16, 1960.)
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381.222.  Exceplions (o KIES 381219 and 381,221 —KRS 281,219 and
JRL221 shall not apply to any possibility of reverter or right of entry
contuined inoa deed, pilt or grant fram the commonwenlth or any politis D
cil subdivision thercof: nor shall they apply where both the fee simple
deterniinable and the suceeeding interest, or both the fee simple subject
te a right of entey amd the right of entry, are for public, charitable or
religious purposes; nor shall they alleet any lease present or future or
any easement, right of way, mortpape or trust, or any communication,
transmission, or transportation lines, or any public highway, right to
tuke minerals, or charge for support during the life of a person or per-
sons, or any restrictive covenant without right of entry or reverter.
(Enact. Acts 1960, ch. 167, § 7, effective June 16, 1960.)

381.223.  Application of KRS 3K1.215 (o 381,223, —Except ax provided
in KItS 381.22], KIS 381.215 to 381.223 shall apply only to inter vivos
instruments and wills taking effect after July 1, 1960, and to appoint.
ments made after July 1, 1960, including appointments by inter vives
instrument or will under powers created before July 1, 1960. (Enact
Acta 1960, ch. 187, § 9, effective June 16, 1960.)

The Kentucky statute was adopted in 1960. Two years before that, .
Adamsg, in a note, "Promoting the Marketébility of Land Title,"

46 Ky. L.J. 605, 612 (1958) suggested that Kentucky adopt a

-~ ra,

statute closely modeled on the Minnesota Act. : |

A91.— Deleasible Fstater. (1) Nigmal condittons aod
Britations. When any couditinns annewed to o grant, desise or con-
seramee of land are, o shallt become, nerely nomnal, and ol oo
actua] and substantial benefit to the paty or parties to whom oe In
whose dasor they are to be periarmied, they may be whaolly dise
rearded: wnd a failure to perform the sane shall in no case operate
as a hois of forfeature of the Linds subiject thesctn,

(2) Redriction of duration of condition. All covenants, condi-
tons, (pesshiltios of reverter, servitudes,d of restrictions hevealter
created by any other means, by which the title or use of real property
it alterted, shall cease 10 e valid and operative (40) years after the
date of the deed. or other insdrmnent. or te date of the probate of
the will, creating them; and after such period of time they may be
whally disregarded.

(3) Time to assert power of termination. Hereafter any right
to reenter or to repossess land on account of breach made in 2 con-
dition subsequent shall be bauved unless such right is asserted by
entry or action within six years after the happening of the breach
upon which such right is predicated.2?

Adams suggested that Kentucky adopt at the same time a marketable
title statute modeled on the originél Michigan Act; which he says
has all the good points of such statutes without the later
complications, exceptions, and undesirable features of similar :}

legislation.
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Another reverter statute is proposed by a learned author

. for Kansas.51 This atatute is notable for the elegance and polish
k%v of its phrasing, its exceptions and its savings provisions.

A Proroseo Starure rox Kangas

AN Act Recaming o Tiue LisaTarion or REvEaTER axo Foarzrruxs
FProvissons ano Covenants 18 Convevances ano Devises
or Rean Estara

L. Reverter and Forfeiture Provitions and Covenants of Hﬂﬂmiki Duration in Conrn
onces and Devises Aganst Public Policy, o

It is hereby declared by the legislature of the state that reverter or forfeiture provisices
and coscnants of unlimited duration in the conveyance or devise of real estate or azv
interest thesein in the state constitute an unreasonable restraing on alienation and are o
trary to the public policy of the state jor the reasons that: '

{a) land is the one basic resource of the state's economy and any private gement
which prevents its most economical use is against t.he’public in{c!:nl'a e

(b) unrealistic and obsolete restrictions reduce the value of land, thus reduee the wax
base, and require proportonately hisher taxes on unrestricted land; and

() land use planning by public authonties in the public interest has now reduced the
need for, and utliny or, private restrictions for private purposes,

L Limiswation of Duration of Reverter or Forfeiture Provisions; Prospective Applicanon.
All reverter or forfeiture provisions hereafter created by any means by which the tite
oz use of seal estate or any interest thesein is affected shall cease g0 be vaiid and operacive

-P.em after the date of the deed or other instrument or the date of the prohate of the will
«s=ag them, and after such period of time they may be wholly disregarded unless the
- =g contingency occuss within such 30 year period

Lymitation of Duration of Covenants. _

15 3 covenant or restriction concerning the use of land is hereafter created and is un-
«=nti 23 to time or is limited 10 3 period longer than 30 years, it shall cease w be valid and
~1tine 30 years after the date of the deed or other instrument or the date of the probate
« e will creating it.

. Falorcement of Restriction Prokibized When Person Seeking Enforcement Has Ne

Sadpantial Interest in Continuing the Restriction in Effect, :

No restriction on the use of land created at any time by any means, whether or not
»ulz enforceable hy reverter or forfeiture provisions, shall be enforced by injunction or
< rment compelling 2 convevance of the [and burdened by the restriction or an interest
merein, nor shall such restrictinn be declared or determined to be enfcrceable, if, at the
«=s the enforceability of the restriction is brought in question, it appears that the restric-
~ is of no actual and substantial benefit to the persons secking its enforcement or secking
» +=:laration or determination of its enforceability, cither hecause the purpose of the re
en:tion has aleeady been accomplished or, by reason of changed conditions, or other cause,
o urpose is not capable of accomplishment, or for any other reason,

¢ Limitation of Duration of Reterser or Forlesture Provisions; Retroactive Application.

All reverter or [orfeiture provisions heretofore created by any means by which the title
= use of real estate or anv interest therein is affected shall cease to be valid and operative
s 1evrs after the date of the deed or other instrument or the date of the probate of the will
~ating them, and after such period of time they may be wholly disregarded unless the
smting contingency occurs within such 40 year period.

( Preservation of Existing Rights.

- Any rights existing at the effective date of this act as the result of the occurrence of the
=sting contingency specified in any reverter or forfeiture provision created before the
sZxctive date of this sct may be enforced by an action brouﬂu;“withi; one year of dv
«Sective date of this act after which tifne no such action may be brought,
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Fxeeptions to the Application of This Aet.
This act shall not invalidate or affect:
*a) a right of entry for default in payment of rent reserved in a lease or for breach of
cor enant contained in a lease: — X
1 anv rights of 2 mortzazee based upon the rerms of the mortgage, or any rights of
a trustee ar 3 heneficiary under a trust deed in the nature of 2 morngage based upon
the 1esms of the trust deed, or any rights of a grantor under a vendor's lien reserved
in a deed.

L Eflect of Parsial Invalidity. -

If any provision of this act or the application of any provision thereof to any property,
fenon, or circumstances is held to be invalid, such provision as to such property, person
or atcumstances shall be deemed to be excised from this act, and the invalidicy thc_rcof :
o such property, person, or circumstances shall not affect any of the other provisions ol
this act or the application of such provision to property, persons, or circumstances otha
than those as to which it is invalid, and this act shall be applied and shall be effective i
every situation so far as its constitutionality extends.

A similar draft is proposed for adoption in North Carolina.

Section 1. Declaration of Policy.—1t is hereby declared as a matter
of state policy:

{a) That land is the basic resource of the economy and that any
private arrangement that prevents its most economical use,
markctability and development for the needs of the people of
the state for residences, industry, agriculture and commerce
is against the public interest;

(b) That unrealistic and obsolete restrictions placed on land by
private arrangemients may tend to operate to reduce the tax
base becanse their effect is a depressant on land values and
thus they operate to require proportionately higher taxes on
lamts not so restricted and are thus against the public interest;

(c) That Jand use planning by public authorities in the publie
interest has reduced the need for and wtility of private re-
strictions on the use of land for private purposes; and

(d) That reverter or forfeiture provisions of unlimited duration
in the conveyance of real estate or any interest therein in the
state constitute an unreasonable restraint on alienation and
are contrary to the public policy of this state.

Section 2. Thirty Year Limit on Posnbilitics of Reverter and
Rights of Entry Created After the Effective Date of the Act.—(a)
A special limitation or a condition subsequent, which restricts a
fee simple estate in land, and the possibility of reverter or right of
entry for condition broken thereby created, shall, if the specified
contingency does not occur within thirty years after the possibility
of reverter or right of entry was created, be extinguished and
cease to be valid. Any estate of fee simple determinable rr any
fee simple estate subject to a condition subsequent shall bec>me &
fee simple absolute if the specified contingency does not occur
within thirty years from the effective date of the instrument creat-
ing the possibility of reverter or right of entry.

{b) Application of Act. This section of this act shall apply only
to inter vivos instruments taking effect after its effective date,
to wills where the testator dies after such effective date, and
to appointments made after such effective date, including ap-
pointments by inter vivos instruments or wills under powers
created before such effective date. :
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Section 3. Limitation on the Duration of Possibilities of Reverter

Rights of Entry FExisting al the I flective Date of the Act If Notice

of Intention to I'reserve Not ied. —A special limitation or a con-
ditinn suhsequent, which restricts a fee simple estate in land, and
the possilility of reverter or right of entry for condition broken
thereby createdd, shall be extinguished and cease to be valil, unless
within the time specified in section 3{c) of this act, a notice of
intention 1o preserve such possibility of reverter or right of entry
is reconled as provided in this act.  Such extinguishment shall
occur at the end of the period in which the notice or renewal notice
may be recorded and any fee simple determinable or estate of fee
simple subject to a condition subsequent shall become a fee sinple
absolute. No disalility or lack of knowledge of any kind will
prevent the extinguishment of such interests in the event no notice
of intention to preserve is filed within the times specified in section
3(¢) of this act.

{a) Who May Record Notice to Preserve.—Any person having a
possibility of reverter or right of entry may record in the
office of the register of deeds for the county in which the land
is situated a notice of intention to preserve such interest, il
duly acknowledged by such person. Such notice may be filed

- for record by the person claiming to be the owner of such
interest, or by any other person acting on his behalf if such
claimant is -

(1) under a disability,

{2) unable to assert a claim on his own behalf, or

{3) one of a class, but whose identity cannot be established
or is uncertain at the time of filing such notice of inten-
tion.

{b) Contents of Notice; Recording; Indexing.—To be effective
and to he entitled to record, such notice shall contain an ac-
curate and {ull description of all land affected by such notice,
which description shall be set forth in particular terms and
not be general inclusions; but if such claim is {founded upon
a revorded instrument, then the description in such notice
may he the same as that contained in the recorded instru-
ment.  Such notice shall also contain the name of any record
owner of the land at the time the notice is filed and the terms
of the special limitation or condition subsequent from which
the possibility of reverter or right of entey arises. The
register of dueds of cach county shall accept all such notices

pre~eated to him which are duly acknowledged and certified
¢ recordation and shall enter and record full copics thereof
# the same way that deeds and other instruments are re-
awied, and each register of deeds shall be entitled to charge
1™ same fees for the recording thereof as are charged for the
revrding of deeds. In indexing such notices in his office
esh register shall enter such notices under the grantee
wlexes of deeds under the names of persons on whose behalf
swh notices are executed and filed and under the grantor
imlexes of decds under the names of the record owners of
thw possessory estates in the land to be affected against whom
e claim is to be preserved at the time of the filing.

73




S D)
e ———

(c) W ten Notice of Intention to Preserve May Be Recordet.!.—
Aw initial notice may be recorded not less than twenty-eight
avars, nur more than thirty years, after the possibility of re-
vetter or right of entry was created, provided, Fowever, if
ihe date when such possibility of reverter or right of entry
wa~ created was more than twenty-eight years prior to the
eilective date of this act, the notice may be recorded within
gwe vears after such effective date. A renewal notice may be
revurded after the expiration of twenty-eight years and before
the expiration of thirty years from the date of recording of
«un b nitial notice, and shall be effective for a period of thirty
vears from the recording of such renewal notice. In like
wanner, further renewal notices may be recorded after the
epiration of twenty-eight years and before the expiration of
(nrty years from the date of recording of ghe last preceding
senvwal notice,

(d) Mwlications of Section 3 of This Act.—Section 3 of this act
shall apply to all possibilities of reverter and rights of entry
tmmnted on estates of fee simple, existing at the effective date
ol this act.

Section 4. Limitations of Period Within 1V hich Actions May Be
Brought and Land Recovered By Reason of Termination of Dee
terminable Fee Simple Estates or Upon Happening of Condition
Subscquent.—No person shall commence an action for the res
covery of lands, nor make an entry thereon, by reason of a breach
of a condition subsequent or by reason of the termination of an
estate of fee simple determinable, unless the action is commenced
or entry is made within seven years after breach of the condition
or within seven yvears from the time when the estate of fee simple
" determinable has been terminated. Possession of land after
breach of a condition subsequent or after termination of an estate
of fee simple determinable shall be deemed adverse and hostile
from the first breach of a condition subscquent or from the oc«
currence of the event terminating an estate of fee simple determin-
able. Provided, however, that where there has been a breach ol &
condition subsequent or termination of an estate of fee simple de-
ternunable which occurred more than five years prior to the ef-
fective date of this act, an action may be commenced for the re=
covery of the lands, or an entry may be made thereon by the
owner of a right of entry or possibility of reverter, within twe
years after the effcctive date of this act.

Section 5. Possibilities of Reverter and Rights of Entry Not Eu-
Jorceable; Changed Circumstances, Substantial Accomplishment
or Wheve Enforcement IVill Be of No Substantial Benefit.—No
restriction on the use of land created by a special limitation or
corlition subsequent shall be enforceable by re-entry or by any
action instituted in the courts to effect a re-entry or forefeiture of
a possessory fee simple estate subject to a special limitation of
condition subsequent where it appears that the restriction is or
shall hecome of no actual and substantial benefit to the person of
persons secking to have it eniorced, or where the court shall find
that the initial purpose of the restriction has been accomplished
or that the restriction is no longer of actual or substantial benefit

to the person or persons seeking to have it enforced by reason of
or person ave it entoreed by

",
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Section 6. Dissolution of Corporation; Possibility of Reverter
end Right of Fniry Ceases—When a corporation is dissolved or
ceases to exist, any possibility of reverter and any right of entry
or re-entry for breach of a condition subsequent heretofore or

hereafter reserved by or to the corporation and affecting land in
this state ceases and determines.

Section 7. Scverability of Scetions of Siatute.—In the event any
provision of this act or the application thereof to any person or
circumstances is held invalid, such invalidity shall not affect other
‘provisions or applications of the act, which ¢an be given effect
without the invalid provision or application, and to this end the
provisions of this act are declared to be severable,

Another sophisticated model is proposed for adoption in
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North Carolina and other states by Fratcher. Although it

applies to real property interests only, it is unusual in that
it includes provisions as to good faith improvers, mining and

natural resource extraction, tax burden, and other matters.

1. A person seised of a frechold estate in land shall not forfeit

his estate or incur liability in damages for changes in the land made
wilh the reasonable and good faith intent of improving iis usefulness,
value, or heauly, including the erection, alteration or demolition of
buildings or other structures, conversion from meadow or pasture to
cultivation or vice versa, conversion from rural to urban uses, and
conversion from residential to commercial or industrial uses, or vice
versa. : :
1l. A person seised of a frechold estate in land shall not forfeit
his estate or incur hability in damages for sale of timber, stone,
gravel, carth, minerals, coal, oil or gas. if the sale price is reasonable
and the proceeds are paid Lo a corporation authorized to act as trus-
tee, which is not, and is not controlied bv, the person scised, upon
trust for the holders of present and future estates in the land as their
inlerests may appear. :

IEl. 11 a possibility of reverter conditioned upon an event which
has not vet occurred has been in existence for more than thirty years,
the person seised of the present freehold estate shall be entitled to
have the possibility of reverter assessed for property taxation sepa-
rately from the other interest or interests in the fee simple absolute,
I the tax so assessed against the possibility of reverter is not paid by
the last day upon which it may be paid without interest or penalty,
the non-pavment of the tax shall operate as a release of the possibility
of reverter to the person seised of the present frechold estate, subject
10 the unpaid tax and interest and penalties due thereon, which re-
lease shall extinguish the possibility of reverter.
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IV. 1If a right of entry on breach of condition subsequent on a
fee simple has been in cxistence for more than thirty years and has
not yet been exercised by entry or action, whether or not the event
upon which it is conditioned has occurred, the person sciscd of the
present [reehold estate shall be entitled to have the ripht of entry
assessed for property taxation separately from the other interest or
interests in the fee simple absolute. If the tax so assessed against the
right of entry is not paid by the last day upon which it may be paid
without interest or penalty, the nonpay ment of the tax shall operate
as a release of the right of entry to the person scised of the present
frechold cstate, subject to the unpaid tax and interest and penalties
due thereon, which release shall extinguish the right of entry.

V. In the absence of other persuasive evidence of value pre-
sented to the assessor, it shall be presumed, for the purposes of 111
and IV, that a possibility of reverter or a right of entry on breach of
condition subsequent on a fee simple is worth one tenth of the value
of the uncncumbered fee simple absolute. :

VL. A person scised of a freehold estate in fand shall be entitled

to have legal reversions, remainders and executory interests in the
land assessed for property taxation separately from the other interest
or interests in the fee simple ubsolute. If the tax so assessed against
the Teversions, remainders and executory interests is not paid by the
last day upon which it may he paid without interest or penalty, the
non-payment of the tax shall operate as a release of any and all legal
reversions, remainders and exccutory interests in the land to the per-
son scised ol the present freehold estate, subject to the unpaid lax and
penaltics due thereon, upon trust for the benefit of all persons with
.present or future interests in the fand '™

Vil. In the absence of other persuasive evidence of value pre-

sented to the assessor it shall be presumed, for the purposes of VI, -

that any and all lepal reversions, remainders and executory interests
are worth, in the agprepate, forty percent of the value of the unen-
cumbered fee simple absolute.

VIH. A person scised of a {frechold csl.ltt in land who hecomes
trustee of the land by virtue of VI shall have power to sell, exchange,
mortgage or lease all or any portion of or interest in the lund, to gram
options for purchase, exchiange, morigage or lease and to. make all
converances necessary to effectuate such transactions, which options,
mortgages. leases and conveyvances shall override the equitable rever-
sions. remainders and executory mtcrcsts therein, subject to the fol-
lowing provisions:

A. Any sale or ﬂchangc shall be for an adequate consid-
cration in money of. money’s worth, and any portion of the purchase
price not paid at or before the execution of the conveyance shall be
secured by mortgage or other security upon the land.

B. Land reccived in exchange shall be held upon the same
trusts as the l:md exchanged.
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C. Money or sccurities constituting all or part of the con-
sideration for .a siale or exchange, including rovalties paid under a
mineral, gas or oil lease, shall be paid or transferred by the purchaser
10 a curparation authorized to act as trustee which is not, and is not
controlied by, the person theretofore seised, upon trust for the holders .
of present and future interests in the land as their interests existed
prior to the sale or exchange,

D. Money lent on any mortgage made by the person seised
shall be paid by the mortgagee to a like corporation, upon trust as
under C. The corporate trustee, if it deems it in the interest of the
beneliciaries of the trust, may apply the proceeds of such a mortgage,
at the request of the person scised, toward discharge of encum-
brances on the mortgaged land, or to'the cost of making improve-
ments. including the erection or alteration of buildings, to the
morlgaged land.

E. A lcase, other than a mmcml oil or gas lease, shall be
for a term not exceeding ninets -nine years. Evers lease shall reserve
a full and adequate rent or provide for payment of adequate royalties.

IX. [f. after any legal reversion. remainder or executory interest
has become a beneficial interest under a trust by the operation of VI,
an event occurs which would have caused such legal reversion, re-
mainder or executory interest Lo become a present freehold estate but
for the operation of VI, the reversion. remainder or executory interest
shall become a legal present frechold estate, subject to any sale,
exchange, mortgage, lcase, option or conveyancc made under the
powers conferred by VIII,

As discussed above, the particular effectiveness of
reverter and reentry in clouding title in the United States is
due to the fact that through an apparent misperception of English
law, American courts.have refused to apply the Rule Against
Perpetuities to these.interests as they have to executory interests.
Yet the executory intérest; being an interest created in a third
person following the same limitation which could have been
followed by reverter or reentry in the transferror, is made
subject to the Rule. This hés given rise to the "two paper problem"

in the law of estates. X, wishing to create an interest ~in Y

s e e b A Lo
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which would have the same practical effect as an executory
interest in Y and yet not be subject to the Rule, makes up an ::) ‘
instrument of transfer conveying - property to A and reserving
to himself a reverter or reentry. He then makes up a second
deed, transferring this resexved interest to Y, as he may do in %
most of the American states. Y, now holding the right of reentry
or possibility of reverter as an assignee, holds a permanent
interest subject to ho termination by any policy of the law, and
not subject to the Rule Against Perpetuities.
Early reverter statutes were sometimes adopted without
due regard for constitutional issues. Minn. Laws 1943, ch. 529,
An Act Relating to Limitations of Actions Affecting Title to Real
Estate, provided that all persons owning reﬁerter or reentry
-

interests in real property, must sue on them within one year or | i

!

N |
be barred. Of course, most such persons had no present right of action

since the covenants were not breached nor actionable. Hence, they
cduld not sue and had to sit by and have their interests eliminated
without the opportunity to do anything about it. The statute

was pretty obviously‘unconstitutiona1.64

Iowa has pursued the simplification of land titles

aggressively, as in its Ancient Mortgages statute, Ia. COdelAnn. §614.21}
(1940) , Anéiént Deeds statute, §614.22, énd its Stale Uses and
Reversions Statute of 1965, §614.24. The first two statutes went

on the basis that an instrument recorded prior to Jan. 1, 1960 '%
was presumed valid if not contested by action filed prior to ‘

Jan 1, 1971. The Stale Uses and Reversions statute cuts off —
' /
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possibilities of reverter and powers of termination older than
twenty-one years, and probably eliminates restrictive covenants
and many easements. Basye, Clearing Land Titles, §§51-143

tZd Ed. 1970, Supp. 1977) is exhaustive as to such statutes in'

other states.

Statutes re Restrictive Covenants

The pattern of the common law in both Britain and the

United States was hostile to clogs on title of any sort, including

covenants and servitudes respecting the use of land. With
increasing urbanization, industrialization and tract development,
this attitude changed. In most common law jurisdictions, legal
policies were developed to extend and preserve the effect of
covenants and servitudes, cbmmonly referred to at présent at
restrictive covenants. At the same time that increased and
broader effect was given to restrictive covenants, attempts by
tract developers to write restrictive covenants in the form of
powers of termination and possibilities of reverter were by and

65 Deeds containing a series of "conditions”

large rebuffed.
were given effect, if apt, as containing restrictive covenants
aﬁd not possibilities of reverter or rights of reentry.
This-willingness of the courts to extend the effect of
restrictive covenants in itself created a title clouding problem,
Covenants at first salutary in their operation, later prevented
the use of the land for its obvibus best purpose after initial

¢circumstances had changed.66 While a clear title action might

succeed in clearing restrictive covenants from the title on the

e e
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basis of the equitable doctrine of changed conditions or some
other equitable principle, such an action was time-consuming - ::)
and costly. Restrictive covenants came, in older urban areas
especially, to be a factor in preventing the use and redevelop-
ment of land. In response to a perceived need, Britain and
various of the American states adopted statutes placing limits

on the effect of covenants and servitudes, similar in form

and intent to the reverter and marketable title acts. The large
scale effect of these statutes is still not clear. Tract develop-
menté rarely lose their origihal character in the thirty or

forty years allowed by the statutes for the original covenants,
and the filing of notice to preserve is a difficult process when
left to the various owners of the lots within the tract.

For this reason, some of the original proponents of ™y
marketable title and reverter acts have recommended that tréct
housing development restrictive covenants be excepted from the
operation of these acts. It is clgar that otherwise the
covenants would not be continued at the end of the fixed term,
in that it would be an impossible effort to get all or even a
majority of the title owners for the time being in a tract \
development to make out and record the necessary notice to
preserve the covenants. |

| California's law has not followed the trend toward broad-
ening the coverage of restrictive covenants and softeniné or

removing legal hindrances to their more inclusive application.

M
~
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The leading cases on the subject, Werner v. Graham, 181 Cal.

174, 183 P. 945 (1919) and Wing v. Forest Lawn Cem. AsSsn.,

&

15 Cal.2d 472, 101 Pﬁ2d 1099, 130 A.L.R. 120 (1940}, refuse to
extend the reach df‘equitable serﬁitudes imposed on the basis
of actual or imputed notice, and this pattern has continued to
the present in California statute and cases, Civil Code §1468

{1969), Riley v. Bear Creek Planning Comn., 71 Cal.3d 500, 131

Cal. Rptr. 381, 551 P.2d 1213 (1976). As in Werner v. Graham, |

tract covenants in California are frequently phrased as covenants,
conditions, restrictions and servitudes, or in similar language.
Such language refers to the restrictive covenants as being
enforceable by reserved power of termination or possibility of
reﬁerter. Contrary to common practice elsewhere, however,these

provisions can be and are enforced on rare occasion, causing what

;S
- 67

amounts to a forfeiture of the estate granted. The cases
appear to indicate that this willingness to enforce restrictive
covenants via termination of the estate granted may be caused
by the fact that California law does not permit a developer who ;
;
no longer owns land in the area to enforce sﬁch provisions as restrictive cov~i[
enants. However, there is no difficulty in the developer's enforcing such |
interests as'powers of termination or possibilities of reverter,
if in fact he is permitted to do so in the particular case.
In modern Ameriéan law, a forfeiture is almost never

pérmitted.68

It would appear that the legislature might well look
into this pattern. It seems that enforcement of restrictive

covenants in tract developments should be limited to injunctive

()
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relief and the award of damages. The right of developer or successor toé
enforce the tract covenants should be provided specially by ::) |
statute, whether or not the developer continues to own land in

the area. Forfeituré might be permitted in commercial deveiop—

ments and in one on one situations, but it appears that forfeiture

is too harsh a penalty even in those areas. Perhaps a statute

might provide that where a power of terﬁination or possibility

of reverter is used successfully to end an interest earlier
transferred, thefe should be a careful settling of accounts, as

in the case of foreclosure of a common law mortgage. That is,

the transferror would have the right to cause the termination of

the interest granted, but the forfeitee should be allowed relief

in the way of repayment of part of the purchase price, considering -

the original amount paid, the rental value of the premises, improv

. vy
ments to the property, etc., all calculated so as to return to

the original transferror what is egquitably due him, but at the

same time calculated so as to prevent him from realizing a windfall,

and preventing the transferree from suffering a crippling loss.
Looking at the question of the duration of the effect of

restrictive covenants, various states have moved to limit the

c0ntinuation of these interests too far into the future.69 Four

types of statutes are common.' The first is the "substantial

benefit" type, which will not permit the enforcement of restrictive

covenants unless such restriction will bring substantial benefit

to the convenantee. So far, California case law is in general

0

accord.7 However, these statutes usually provide as well that

covenants and servitudes end when they are no longer of substantia
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benefit to the covenantee, and the title may be cleared of them.71
California appéars tc have no such development in its law.

The second type of statute provides a fixed period
during which restrictive covenants are valid, and they end with
no possibility of renewal at the end of that period.72

The third type of statute, a mode;n pattern, operates
like the marketable title statutes. Covenants and servitudes
are cleared from the title if not re—reéorded at stated intervals,
usually thirty or forty years. These statutes are commonly part
of statutes dealing with certain future interxests in land which
are treated likewise,

The fourth type of statute provides that the benefit of
the covenant-ends when the title to the benefited parcel is
transferred. !

The adoption of marketable titlé and reverter statutes

in recent years, which usually apply as well to restrictive

covenants, has placed a desirable check on the too-long continued

effect of narrowly restrictive covenants and servitudes. California

hag no statute dealing with the life or édntinued effect of
restrictive covenants. It relies on notions such as release,
merger, waiver, change of condition and the like to govern the
life and continued effect of covenants. Since most modern
marketable title staéutes applyés well to covenant interests, it
would appear that Caiifornia would not need to consider a separate
statute in this regard if it adopted a marketable title statute

with limited exceptions.
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Curative Acts

The subject matter covered by curative acts laps over ::3
into and includes the subject matter of reverter statutes and
statutes concerning covenants.and restrictions.73 However,
the description is usually used more restrictively, to apply
to acts which clear up petty shortcomings as to corporate
seals, incomplete acknowledgménts,_failure of a fiduciary to
sign in the required form, irregularities in recording and ﬁhe
like, California is in little need of additional legislation
of this kind, in that Civil Code §1207 and existing statutes
take care bf the really important problems raised by the Model
VCurative Act, Simes and Taylor, Improvement of Conveyancing by
Legislation 17, 20-24‘(1950), the Curative frovisions and
Limitations provisions, Part 4, Uniform Simplification of Land
Transfers Act, 13 ULA, 1979 Pamphlet, 253; §3-401 - 3-411, and
Basye, Clearing Land Titles §§201-364 (1970 Supp. 1977).

Title Standards

Title standards, adopted by state or local bar associatidns,
have provided a semi-official method of resolving title problems
in many of the states. Standards resolving many of the problems
encountered by conveyancers and abstractors have the advantage
of being more flexible than similar state statutes. Many persisten;
but relatively minor problems may be resolved in this fashion.
However, due to the special nature of Califprnia title and
' ccnveyanéing practice, it appears that it ié impractical to look

to this method of resolving title problems. ::}'
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Title standards, in number from fifty to a hundred in the
usual pattern, are typically adopted by a state bar association,
county or metropolitan bar association. Such standards are
adopted in an attempt to deal with the overwhelming number of.
factors in a typical chain of title which may make such title
unmarketable. The standards, when adopted, usually do not have
the effect of statute. They rely upon their effect in éetting a
tort standard of conduct for tﬁe whole profession for their
effect, and upon their setting a contract standard for reasonable
performance under the terms of a contract to search or abstract
title. They also serve to resolve certain factors which might
otherwise lead a title searcher to declare a title unmarketable,
toward assisting the searcher to find.the title marketable.

The older curative statutes were of little help in this
regard. Several authors have explored the area of title standards,
and the almost incredible background of title complexities and
irregularities against which the title standards were ‘r:':ns'.idereztii.'MI
Title standards supply answers for the conveyancing bar to éuch
problems as whether the title to real property awarded in an
interlocutory decree of divorce is marketable, or whethér a
witnessed title deed of record for more than twenty years which
refers in general terms t& an unrecorded mortgage makes title

unmarketable when a diligent inguiry turns up no information,75

or whether a title to A and B jointly is 1't|.=.l:cketable.‘76

S S




- 2 |
- 86
Professor Payne has explored the nature and history of
title standards and the title standards movement thoroughly. |
He states that the movement seems to have started with the
adoption of such standards by the Bar of Livingston County,
Illinois in 1923, ah& to have become a significant movement with
the adoption of title standards by the Connecticut Bar Association
in 1938. He says that about half the states have adopted such
standards, and that the movement is centered in the midwestland
mbuntain states. His analysis and comment indicates that he
cbnsiders title standards timorous.and merely a palliative,;and
that radical revision of property and recording statutes is

required.77

A Survey of California Property Statutes -

Several of the California statutes in the areas of titles,“’j‘
conveyancing and title transfer wmight well be considered wiﬁh
an eye toﬁard possible change.

California's recording law is by and large conventional
and consistent with that of other notice-race jurisdictions.78
It is somewhat unusual in following the so-called look-forward
or New York view. Under this concept, one who searches the land
records is not freed from the burden 6f constructive notice when
he tfaces an owner's title in the records to the point at which
that person's conveyee records the transfer. California and

approximately ten other states require the searcher to continue

to search the record after such conveyance is recorded, for an
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indefinite time thereafter. The difficulty and burdensome nature
of the search and the fact that few searchers in practice do
"look forward" in the record more than a few months or a year,

if at all, is not relevant. '~ The law in California is fixed
in a pattern which seems contrary to general practice within

the state, by the decisions in Mahoney v. Middleton, 41 Cal. 41

(;871} and County Bank v. Fox, 119 Cal. 61, 51 P. 11 {(1897).

Yet, those cases themselves are weak authority for the look-forward

proposition. The court in Mahoney made its decisicn hurriedly and

with little consideration, as it said itself, "The accumulation
in this court of cases awaiting decision, forbids the discussion,
at any considerable length, of this.interesting question, or a
review of the authorities bearing upon it." (at 50). In;Mahonez,
a bona fide purchaser who had taken relying on the record was
involved, and this is a basic requirement for a person to take
advantage of the recording act in most states. Fox doeg not
seem to support Mahoney, since Fox sets-out the familiar law
that in a dispute among _original parties, all of whom have
knowledge of the transactions ihvolved, the advantage of the
fepording law is not available to any of the parties. EEE refers
to the California recording act, Civil Code § 1214.

There is little réason for California's law to continue
in this pattern. A statute should be considered, preferably a
modification of Civil Code §1214, which would place California

with the majority of states, with the general American title

search procedures, and with the "better view."™ Section 3-202 of
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the Uniform Simplification of Land Transfers Act, 13 ULA, 1979
pamphlet, 239 might well be consulted for guidance in drafting. ::)
Civil Code §1107 should probably stay as is.

Civil Code §702 does not state the law of California,

and is contrary to American law and practice, in which titles

to real and personal property are assimilated insofar as logical

and possible. It is not an important pbint, since the case law
makes it clear that §702 does.not mean what it appears to say.

In its present form §702 states, "The names and classifications
of iﬁterests in real property have only such application to
interests in personal property as is in this division of the
code expressly provided.“ It might well be changed, perhaps
following the pattern of the English Law Of Property Act of 1925,
to réad sométhing like the foilowing: "The names and classif- I
ications of interests in real property have application to |
interests in personal property insofar as such names and
classifications may be assimilated to such interests.”

Civil Code §707 deals with conditions and events which
may terminate a particular title in property. If the legislature
should determine to do away with the determinable estate or the
estate on speciai limitation, and treat all such interests as
being on condition subseguent and subject to the right of reentry,
or executory interest, this is probably the statute which should
be redone to that effeét. ‘There is little purpose to be served
in continuing the two very similar interests in property. They

serve the same purpose, and any reversion which may take place

U

under either concept is worthless in California practice until it
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is confirmed in a proper legal action. Allison Dunham peinted out

19 that there was no practical difference

twenty-six years ago
between the right of reentry, properly called a power of termination,
and the possibility of reverter, and that the existence of the two.
concepts, with their different patterns of law, merely added
needless complexity and confusion to the law. A single interest

of this type will serve all purposes of a transferror. The

Kentucky statute, Ky. Rev. St. Ann. 5381.213 {Baldwin 1969) would
provide a good drafting model for the purpose. Civil Code

§8§703, 768-9, 778 and 790-3 should be reviewed to avoid conflict.

$81.218 Abolition of fes simple determinable and
poanibility of reverter.

The estate known at common law as the Fee simple
determinable and the interest known na the possibility
of reverter are abolished. Werds which st common jaw
would create & feo simple determinable shall be con-
strued {o creato a feo simple subjeet to a right of entry
for condition broken. 1o any case whare 8 person would
bave & possibility of reverter at common lnw, he ghall
bave s right of entry. (1960 o 167, §4. E{. 6-16-60.)

“Kenlucky Derpetuities Law Restated and Reformed” by
Jemse Dukeminier, Jr, 40 Ky LJ 3 {1084).

“Perpetuity Tegivlalion Jlandbook,” ABA Scetion on Real
TProperty, ete, 3 Hea) Property, I'robate and Trust, Jour }78,
158-180 {1067).

Civil Code §793 appears to permit a grantor or lessor
to commence an action to evict a possessor without giving notice,
Case law limits its application to an ejectment proceeding.
Ejectment is no longer in use in Califofnia practice. Unlawful
detainer proceedings have replaced it, Code of Civil Procedure
§§1161-2. °The étatute dbes not mean what it appears to say,
and should probably be eliminated entirely.

N S S
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Civil Code §82p allows to a reversioner or remainderman
an immediate right of action for injury done to the inheritance,
despite an intervening life estate or estate for years in
possession. The statute is meant to allow waste type actions
and suits for injunction in a situation in which the common law
and usual American law did not allow a present right of action.
At the same time, the California case law makes it clear that
the possession of an adverse possessor does not run against the
reversioner or remainder person until those rights become
possessory.80 A number of states, seeking to clear and stabilize
titles as early as possible, have provided that the adverse
possession of a trespasser runs as well against future as against
present title owners. California's five yeér adverse possession
statute, Code of Civil Procedure §325, etc., is quite short,
but if the desire to clear titles early-is strong, a provision
applying the five year period to future as weli as present
interests in land might be considered, probébly as a modification
of §826.

Civil Code §1096 provides81

that where a grantee under a
deed later changes his or her name, a later deed from the grantee
must set.out the name by which the property was acquired. This
provision might well be expanded to require further information
meant to make the records more informative and useful, or the
presently blank §1098 might be used. A provision requiring the

full name and street address of all parties whose names appear

on the face 0of the deed and the name and address of the drafter

D

)
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would be helpful. Such information should be printed or typed.
The statute should permit this information to be added before
recording, if necessary, by writing, rubber stamp, or attachment.
A requirement that the street address be provided as well as ﬁhe
legal description of the property would be informative, and the
statute should allow incorporation by reference to a full legal
description appearing earlier in the public record. A deed, if
recorded without any of this information, should be valid. Such
provisions might be added to the civil code at this point, but
a more likely place for them would be at those points in thé
Government Code at which the duties of county clerks in reference
to instruments presented for recording in the land records are
set out, Government Code §§27200 et seg., probably at §27321.5.
California's grantor-grantee method of indexing is
obsolete., Data retrieval systems had progressed by World War I
to such an extent thét thé grantor-grantee system was antiquated.
While there remains much discussion as to the exéct form the
new indexing should take,82 it is only a matter of time until a
computerized or tract indexing system will become inevitable.
Title company practice in California has taken much of the burden
off the public land recor@s. In California, title companies have ;
universally adopted an arbitrary tract indexing system and have :
Programmed their computers with the system. It appears that |
smaller title companies make use of the computer lines from
larger companies, to supplement their own computer systems as i

necessary. Since attorneys and members of the public usually uée
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title companies as a source of information concerning land titles,

the form in which the public records are kept is of no great

practical consequence. Yet, the form in which a title search is

done by a title company at the present time may not be thorough

enough to suit the sense of professional excellence of a conveyancer.

A title company is not required to keep records to suit the

professional sense of a title lawyer, since a title company is

a business concern which may choosé to make certain shortcuts by

eliminating search inﬁo title problems which rarely or never occur.

The practical excellence of title company title search and

insurance procedures, to a person who knows how to use them.‘

removes much of the incentive for improvement of the public records.
The Uniform Simplification of Land Transfers Act, 13 ULA,

L979 Pamphlet §§2-301 - 2-312, and the entire Article 6, make -

specification for improvement of current recording practice.rand

for the establlshment of a tract indexing system to replace

entirely the antiquated grantor-grantee indexing system. Yet,

there seems to be a mood of waiting among commentators and person§

active in conveyancing. They seem to be awaiting a uniform, simple

and generally available computerized system to come into use; or

perhaps for a tract index or other speedy date retrieval system

to be proposed by some governmental agency -- perhaps the Secretary

of Housing and'Urban Development, acting under the Real Estate

Settlement Procedures Act.33

If the California legislature chooses to act in this

-respect, a system of tract records, based on tract identifier and

()
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parcel numbers and centered in some central city such as
Sacramento, with computer access points kept in each county
recorder's office appears tb make the most sense?4 Such a
system would have much in common with tﬁe system presently
maintained by the Tiﬁle Insurance and Trust Company of Los
Angeles. Recent improvements, making the transmission of
documents by ordinary telephone lines speedy and cheap, make
such a computerized tract indexing system eminently practical.

The usual fears as to the cost of such a system would §
be minimized by setting a cut-off point a few years into the
future, at which point physical records would no longer be kept
in each county, but would be transferred as received for £filing,
to the central computer records. Hence, a searcher would search
up to a certain date in the county records, and thereafter in
the centralized computer records in.Sacramento. It appears
certain that the centralized system could be maintained at a
fraction of the_cost of the present manually-maintained county
recorder records.

California appears to have no statute barring ancient
mortgages or powers of sale under mortgéges and deeds of trust.
A marketable title act would resolve this lack, or perhaps a
statute similar to Ala. Céde Ann. T. 47 §§174-5 might be considered.
B&sye, Clearing Land Titles §§71-128 {1970 Supp. 1977) has an

extensive discussion of this subject.
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Civil Code §1106 deals with the concept of after~acqguired

85 In the real property area, the ::)

title or estoppel by deed.

universal pattern of recording does much to minimize the importance

of this legal concept. In brief, the concept is that one who purports

to convey real . property to another, while not owning the

property, and who later acguires that property, does not own it,

but rather his or her transferree owns the property. In other words,

if I sell you property I don't owﬁ and later acquire it, it is '

yours.

| In its original form, common reguirements were that the

property be real property, that it be transferred by warranty

deed, and thaﬁ interests less than fee simple were not affected

by the concept. The concept has become more general in recent

yeafs, tending toward a state in which a transfer of any sort of ‘i> =

property by any sort of instrument binds the transferror, so -

that if he or she later acquires the property or any part of it,

the title goes immediately to'the original transferree.
California's statute in this regard, Civil Code 51106

is obsolete on its face, and prevents the case law from deveioping

in such a way as to advance the-interests of justice and fair

dealing. It should be redrafted in the form :'_which the doctrine

has taken in recent years. Because of questions raised by the

use of the quitclaim the statute should make clear that the form

of the transfer instrument is irrelevant. A statute somewhat like

the following might be considered: -

™
-/
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§1106. Where a person purports by any instrument of
" transfer to grant any interest in property, and
subsequently acquires any title or claim to such
property, the same passes by operation of law to the
transferree or his successors.

Civil Ccde §1213.5 is intended to clear the record of

unexercised options one yvear after their expiration. Such

options, as well as contracts for the sale of land,. have been a

prime source of title clogging,_ This is true especially since

many recorded documents of this type are of dubious legal effect

and are sometimes recorded for nuisance settlement value. Section
3-506 of the Uniform Simplification of Land Transfers Act, 13 ULA,
1979 pamphlet, 243 is much like Civil Co&e 1213.5 but applies to
both options and simple contracts of salg not used as credit
instruments. It provides for the record to be cleared in favor ;
of a purchaser for value. Extra record notice to the buyer is'irrelevan%

Section 1213.5 might be rewritten accordingly. : ,

Section 3-206. [Lapse of Effect of Recording Option or '
Coniract for Conveyance)] 7

If 6 months have clapsed after the recorded expiration date
(or, Il there s no recorded expiration date, the date of record-
Ing} of a recorded option or after the date for performance of o
rerorded contract to convey (or, if there is no recorded date for
performinee, the date of recording), or of any recorded agree-
ment extending such expiration of performance date, a purchaser
for value who has recorded his conveyance takes free of any
claim based upon the recorded option or coniract, except as
preserved by the recording of a notice of pending proceedings
(Secliqn 4-301).
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Civil Code §1464 sets out the common law first Rule in

Spencer's Case, 5 Co.Rep. 16A, 77 Eng. Rep. 72 (K.B. 1583). The ::)

first resolution has been rejected in almost every other American
jurisdiction. Section 1464 might as well be eliminated. Only
the second Rule in Spencer's Case, that a covenant must touch and
concern the land if it is to run with the title to subsequent
fakers, has any present day relevance. The leading American case

is pfobably Purvis v. Shuman, 273 Ill. 286, 112 N.E.,, 679 (1918),

noted in 1 Ill, Law Bull. 60 (1917) and 15 Mich. L. Rev. 79
(1915).85 It sets out that the use of the word assigns is
irrelevant, and the intention of the parties as to whether a
covenant is meant to run with the title is to be gathered fr;m
an inspee¢tion of the entire instrument.

Code of Civil Procedure §872.210 sets out the requirements
as to standing to commence an action fof partition of real or -
personal property. The remaining sections of the Partition Act,
as well as its title, make it clear that the law of California
permits partition of personal as well as real property. One
makes suggestions as to such an elegantly-drafted staﬁute with
hesitation. It is difficult to see why the ﬁistinction is made
in §872.210 between ieal and personal property; Unless some good

reason exists, §872.210 should be rewritten to eliminate subparagraph

(1) and to eliminate the word "real"” in line two of subparagraph

{2). Despite the law revision comments on this section, it is unclear thata

coowner of personal property may be an owner of property subject

to successive estates, as well as a co-tenant. If "coowner"” were
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intended to include owners of successive estates, the word should
(T‘ have been defined accordingly in 5872.010. |
i In 1932, Professor Turrentin.e undertook to make
"Suggestions For Revision of Provisibns of the California Civil
. Code Regarding Future Interests," 21 Cal. L. Rev. 1 (1932). He
made certain suggestions which remain current. He recommended
ﬁhat the Rule Againsﬁ Perpetuities be applied to the reverter
and reentry, or that a reascnable time limit be set.after which
these rights would be barred (at 7).
He likes the development in California law which permits
judges to apply equitable concepts in cases involving the attempt
to enforce possibilities of reverter and rights of reentry (at 8).
This development is discussed elsewhere in this paper. He

suggests that the Rule in Jee v, Audley, 1 Cox 324 (1787} be

abolished, and suggests that the decision in Fletcher v. Los

Angeles Trust and Savings Bank, 182 Cal. 177, 187 P. 425 (1920)

be modified or abolished by statute. This rule is to the effect
that every natural person is conclusively presumed capable of

having children until death. The English law is now contrary,
Tﬁrrentine says, énd amendment of the California Code ié required.

He states that despite cases and statutes on the subject, the

Civil Code should set out af son;é one definite point that future
interests in personal property similar to those in real property

are recognized. His other comments have been made unimportant or

irrelevant by the lapse of time.

()
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The Rule in Wild's Case

It is not quite clear whether the Rule in Wild's Case87 ::)

exists in California. The paucity of reported appellate cases
is a good indication that the Rule has not provided significant
difficulties in California practice. However, it is one of the
ancient legal rules which deserve putting away along with iﬁs

close associates, the Rule in Shelley's Case and Worthier Title.

A great deal appears in the legal periodical literature

about Wild's Case. The Uniform Property Act, now withdrawn and

no longer recommended for gdoption, contained a section meant to
abolish the act. Kansas and Nebraska have statutes concerning
Wild's Case, modeled on the Uniform Property Act section.

The Rule contained three resolutions, the first two of
which are usually set forth as constituting the Rule in Wild's ‘:j
Case. The original rules applied only to devises of real property, f
where the words of transfer were to a named person and that person's |
children, without further description or qualification, in form
"to A and his (her) children.” The.British_judges distinguished
two situations, in the first of which A was alive but had not had

88

children or had had children who had died, and in the second of

which A had living children. 1In the first instance, A was said
to take the land in fee tail and in the second to take it in fee '
simple absolute as joint tenant in equal shares with his or her

89

children. The problem set out by Wild's Case caused endless

difficulty in the American courts. Some rejected the distinction §

D

between living and dead children and held that A always took a
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life estate and the children always took a remainder, and this
view came to be the so-called "better view" set out by the
Restatement of Property and adopted by the Uniform Property Act.90
Others followed the English precedent, ﬁsually holding that the
fee tail in the first resolution was converted immediately into
a fee simple absolute in A, or was convérted into a life estate
in A and a remainder in fee in the children. Most followed the
second resolution by interpreting the gift as one in co-tenancy,
either joint or in common, to A and the children in equal undivided
#hares. Along the line, the fact that #he Rulé applied to devises
5hd not to inter vivos grants py deed was often lost sight of.

Also lost sight of was the fact that the rule applied only to

real property. A mishmash resulted, wi;h inconsistencies even
within states.

California was spared most of this. The only case said

to apply Wild's Case in California is Estate of Utz, 43 Cal. 200

(1872). 1In that case, a testator directed property "to my
youngest daughter, Margaret Utz, and to her children I will and
bequeath... all my property, money, land; furniture, etc..."(at
203) ., Margaret had living children and was adjudicated to take
equalrundivided shares with them. Note that the gift was
testamentary, but that the property included perscnal property.
The case is said to indicate that California adopted

thereby the Rule in Wild's Case. However, a careful reading of

the case shows no mention of or reference to Wild's Case. Counsel

argued that the Rule in Shelley's Case should be applied, but the

court discussed and rejected this possibility. The court based
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judgment on Oates v. Jackson, 2 Strange 1171, 93 Eng. Rep. 1107

{King's Bench 1795). That case does not mention Wild's Case, ::)

referring only to the text in Co. Litt. 9. The case and text
refer to grants to a named person and a class, as being in joint
tenancy and equal undivided shares. No other case has been

found which indicates that California has adopted the Rule in

Wild's Case. . It appears that the matter should be laid to rest,

and the precedent of Estate of Utz preserved by adopting a ' ;
statute providing that in the case of a transfer of real or personal ‘
property to a named person and his or her children, where the

person has living children, he or she takes equal undivided shares

91

in tenancy in common with the children. Where no children of

the named person are alive, the named person should take a life

estate and the children a contingent remainder in fee simple ™

absolute. If on the other hand the solution of the Model Praperty\”
Act appeals, that act or the form it takes in the Kansas or
.Nebraska Statutes might be adoéted.

A statute similar to the following is suggested to be
inserted, perhaps as Civil Code §1074:

The Rule in Wild's Case and the Resolutions therein
are no part of the law of this state. A transfer of ;
real or personal property to a named person and his
or her children shall be construed in the absence

of intent to the contrary as a transfer in tenancy

in common in egqual shares if there are children alive
at the time of the transfer or as a transfer of a
life interest to the named person and of a contingent ;
remainder interest to the children if there are no i
‘children alive at the time of transfer.

- I
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The Uniform Property Act, §13 provides:

§ 13. Effect of Conveyance to Ore and His Children—The Doctrine
Known as Rule in Wild's Case Abolished.—\\'hen an otherwise effec-
tive conveyvance of property is made in favor of a person and his “chil-
dren,” or in favor of a person and his “issue,” or by other words of sim-
ilar import designating the person and the descendants of the person,
whether the conveyance is immediate or postponed, the conveyance
creates a life interest in the person designated and a remainder in his

designated descendants, unless an intent to create other intercsts is of-
fectively manifested,

This section was drafted by Professor Casner, and is
similar to the text of the Restatement of the Law of Property
§283 (1936). Kansas Stat. Ann. §58.505 (1976) is similar in

effect, though not in words, likewise providing that

a transfer to A and his children results in a life interest

in A and a remainder interest in fee in the children.

38-303. Sume (rule in Wild's case). In ;
the case of instruments disposing of property s
of which the following is a type: "Ato B and
his or her children,” the doctrine of the com-
mon law known as the rule in Wild's cise shall
not hercafter apply, and the instrument shall
create a life interest in B and a remainder in
his or her childeen. The rule here prescribed
applies when t:w t;xprcssion is “children,” or
issue,” or words of similar import. [L. 1
ch. 181, § 5; July 1.] port. {L. 1930,

Professor Link, in exploring the desirability of a statute

re Wild's Case for North Carolina, indicated that neither the

Uniform nor the Kansas Provisions covered the ground really

- adequately and suggested the following statute for possible i
92
consideration and adoption by the North Carolina legislature.
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AN ACT TO ABOLISH THE RULE IN WILD's CaAsSE

Section 1. Chapter 41, entitled “Estates” of the North Caroliny

General Statutes, is hereby amended by adding the following sectice
at the end thereof:

§41 - Rule in Wild's Case abolished; effcct of estate to
one and his children.—(a) The rule known as the Rule in Wild's Case,
both the First and Second Resolutions thereof, is abolished.

(b) When an estate or interest in real or personal property is trans
ferred to or for the benefit of a person and his “children™ or othe
words of similar import, whether the conveyance is immediate or post-
poncd, the transfer is presumed to have the following attributes:

(1) The transfer creates a life estate in the person designated,

(2) Upon the death of the person designated, or upon the effec
tive date of the transfer if the person designated does not survive the
effective date of the transfer, the estate or interest in property shall be
divided into scparate shares of equal value, creating one share for eact
child of the person designated then living and one share for the thes
living descendants, collectively, of each deceased child of the persoc

designated.  Each share created for a child of the person designated

shall po to the child, and cach share created for the descendants o
a deccascd child of the person designated shall go per stirpes to such
descendants, '

(3) Upon the death of the person designated, or upon the cffective
date of the transfer if the person designated does not survive the effec
tive date of the transfer, if no child or other descendant of the persos
designated is then living, the estate or interest in property shall go 0
those persons who would have taken the transferor's property (real
or personal, as the case may be) if he had then died, intestate and
domiciled in North Carolina, and the proportions of taking shall b
determincd by those laws.

(4) Except in cases governcd by subsccuon (1), estates or i
terosts shull be held in fee simple or absolutely.

(5) Estates or interests shall be held between two or more per-
wns 38 tenants in common and not as joint tenants,

(6) The words “child,” “children,” “descendant,” and “descend-
ants” or other words of similar import include adopted persons, illegiti-
~ate persons, and persons born within ten lunar months after the time
o distribution.

(7Y If a life estate in the person designated is disclaimed, re-
sounced or otherwise terminated before the death of the person desig-
eatad. the income from the estate or interest in property shall go quar-
+:rlv to the children and descendants from time to time living in accord-
ance with_the formula in subsection (2).  If at any lime there is no
<d or descendant living, the income shall be accumulated and added
> principal. -Upon the death of the person designated, the property
ahall go according to subsection (2) or (3). _
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(8) The words “transfer” or “transferred” include conveyances,
pits. devises and bequests.

{9) Where the transfer is made to two or more persons and thclr
*children.” upon the cffective date of the transfer the estate or intérest
@ property shall be divided into separate shares of equal value, creating
wne share for each person designated then living and one share for the
then living descendants, collectively, of each person designated who is
then deceased, Each share created for a person designated shall go
scording to the principles of subsections (1) through (9). Each
szare created for the then living descendants, collectively, of cach
person designated who is then deceased shall go per stirpes to such
ésscendants.  If upon the effective date of the transfer no person
<ruenated or descendant of a person designated is living, the estate or
aterest shall go according to subsection (3).

{10) Where the transfer is postponed, the attributes of the
tansfer shall be determined in accordance with the principles of sub-

<tions (1) through (9). For example, the time for determining the
s2ares of children and descendants under subscction (2) will be the
=3t to occur of: the death of the person designated; the termination
of the postponing interest; and the cffective date of the transfer,

(11) Any cne or more or all of the preceding presumptions of
Tiis subsection may be rebutted by clear, strong and convincing evi-
<:ace of intention to the contrary. In examining evidence of contrary
<tention the court shall consider, but is not limited to, the following
Questions: Whether the words “and his children”™ were intended as
words of purchase or words of limitation; whether any pift to childrea
was intended to be substitutional, concurrent or successive; whether the
gift to the person designated was individual or class; and whether shares
of any individuals or class members were intended to be equal.
(¢) The provisions of this section shall apply only to wills of

- decedents dying after [effective date of statute] and to dceds, apree.

ments, and other written instruments executed and delivered after

[effective date of statute].
Section 2. All laws and clauses of laws in conflict with this Act

are hercby repealed.
Section 3. This Act shall become cftecnv:onlcffecnvedm
of statute]. ' '
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Self-indexing Records

Regardless of whether action is taken to simplify the ::)
manner in which land recerds are kept, provision for "self-
indexing" should be made by statute. This system, in present
effect in several states, has attracted little attention as a
simple and effective means of title search reform.93 |
The heart of the reform lies in a set of statutes which
require the county clerk or recordér to refuse to accept title
instruments unless the proferred instrument contains regquired
inforﬁation. Such required information always includes the full
name and address of the person who preceeded the present trans-
ferror in tiﬁle. - Usually, the one filing for record must also
provide a reference to the place in the land records in whiqh the
previous instrument is to be found. The information may be ™,
contained in the instrument proferred for recording in some such
form as this:
being the same property which I took by grant deed
from Robert R. Quimby and Catherine Grimes Quimby
on January 29, 1978, recorded in the official records
of Lake County, book 128, page 67, recorder's number
567834.
or it may be written on the face of the instrument before or at
the time the instrument is presented for recording. Provision is
to be made by the reéorder for a rubber stamp with blank spaces
to be filled in, for a paper attachment to be glued to a blank
part of the face of the instrument to be recorded, or as an attached

page with a printed form to be filled in. The procedures which

result in the information being set out on the face of the

D
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instrument where possible are favored, since they minimize the
bulk of the record ahd cut recording costs. If somehow an
instrument gets to be recorded without containing the reguired
information, it is nevertheless valid.

Such self-indexing records have been a great success in
the states where they are maintained. Most transactions in land
are handled by professionals who immediately adapt to the new
form. Little extra effort is required because such professionais
always have an abstract of title, a preliminary title report,
or other title search information which already contains the
required information. The occasional nonexpert person who
appears to record an instrument ié met at the desk in the
recorder's office by a clerk armed ﬁith a rubber stamp or printed
stickon paper strip or extra page. The_required information can
usually be supplied directly, or with a bit of trouble. _Experience
seems to indicate that when such a system is adopted, ordinary
people bring their title deeds with them to the recorder’'s office.

The self-indexing statutes are often supplemented by other
statutes which have the same purpose -- méking the land record as
fully informative and complete as possible. Typewritten or
printed full names of all persons whose names appear on the

94 The same

instrument are often required, with street addresses.
is sometimes required of the notary public, and the person who
dfafted the instrument. If.the name by which the grantor took
title originally is different from the present form of the grantor's

name, both names must be stated on the face of the instrument or !
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by attachment. Property may be required to be identified by

surveyor's description and by street address as well. Provision il::}*
tenmade to include earlier land descriptions by reference,
using recorder's number, book and page or similar information,
and entire earlier instruments may be incorporated by such
reference. No instruments, even probate decrees, are acéepﬁed_
unless the required information appears in the instrument or is
added at the time of recbrding. Other information may be required
such as the marital status of male persons, or of any person,
party to any instrument to be recorded. Such statutes commonly
give the recorder ample power to refuse instruments unless they
are fit for recording, with all required information on the face
of the instrument or attached. |

Experience with various of these elements has demonstratéd‘"\
that a system which would incorporate most or all of these ~
requirements, enforced only through administrative procedurés in
the recorder's office, is almost totally effective in eliminating
wild deeds, perfecting chains of title, giving.information via
the names and addresses of the pafties of record which can be :
used to perfect the record, allowing easy reference to the property E
because it is identified both by legal description and streetaddress and ini.
general making a grantor grantee syétem work as it is supposed to |
rather than in the usual way, in which virtually every title is
affected by wild, ambivalent and uncertain deeds and interests.

California statutes can and should be expanded to make the land é

5

records self—indéxing. _Government-c:ode §27321.5 requires every
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instrument used to convey fee title to real property to have

at the bottom of the first page a name and address to which tax
statements are to be mailed, and has a similar provision as to

mortgages and deeds of trust. It could be expanded to add some
or all of the above~-discussed features,

Statutes are in effect in Alabama, Kentucky, Tennessee,
Wyoming, Michigan, Montana, New York and North Dakota, containing
some of the provisions discussed. The Kentucky statute, Ky.

Rev. St. §§382.090 and 382.110 (1970) requires that the deed

recite the immediate source from which the grantor acquired title,

or the clerk may not admit it to record.

382.110. Recording of deeds and morigages—DPlice of recordingm—
Contents of deed.—(1) All deeds, mortprages and other instruments
required by law to be recovded to be effectual against purchasers without
notice, or creditors, shall be recorded in the county clerk’s office of the
ﬂm:t}é in which the property conveyed, or the greater part thereof, is

ated.

{2) No county clerk or deputy county clerk shall admit to record any
deed of conveyance of any interest in real property equal to or greater
than a life estate, unless the deed plainly specifies and refers to the
rext . immedinte  source from which the grantor derived title to the
property or the interest conveyed therein.

(3) If the source of title is a deed or other recorded writing, the
deed offered for record shall refer to the former deed or writing, and give
the office, book and page where reeorded, and the date thercof. If the
property or intevest therein is obtained by inheritance or in any other
way than by recorled instrument of writing, the decd offered for record
shall state clearly and accurately how and from whom the title thereto
was obtained by the grantor.

{(4) If the title to the property or interest conveyed is obtained from
two (2) or more sources, the tieed oflered for record shall plainly specify
and refer to each of the sources in the manner provided in subsections
{2) and (3), and shall show which part of the property, or interest
therein, was obtained frem each of the sources.

(5) No grantor shall lodge for record. and no county clerk or deputy
shall receive and permit to be lodged for record, any deed that does
rot comply with the provisions of this section.

{6) No clerk or deputy elerk shall be liable to the fine imposed by
subsection (1) of KRS 382990 hecause of any erronenus or false
references in any such deed, nor because of the omission of a reference
required by law where jt does not appear on the fuce of such deed that
the title to the property or interest conveyed waa obtnined from more
than one source.

{7) This section does not apply to deeds made by any court com-
missioner, sheriff or by any oflicer of court in pursuance of his duty
as such officer, nor to any deed or instrument made and aqknpwledged
before March 20, 1928. No deed shall be invalid because it is lodged
contrary to the provisions of this section. (495.) -
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A82.120.  Real properiy acquired by drsrenl—lloqmrcmenl; l';:r rrl::i
veyance of—Indexing—Clerk’s fees.—{1) DBefore ..'m.v] 'd-efh ]:wq rlnf
property, the title to which has passed to the grantor 'nrit el : :t or. o
tlcsceut: is filed for recortd the grantor or gl':trxte§3. n}n t':?]_si;,c_t o
tarney of either, shall plreslcn't m\{hleuforl:;ngo :ée;} l}c It(i:! ;t_ 11‘:1?:lancestor
4 "l e of the heirs at law e
2;" at.'}]\tr? ];nﬁ:;tl::’nv (?ll' ?ﬂ' 'fwu {2) residents of this state, cach of whom has

personal knowledgze of the facts, which aflidavit shall set forth:

(: The name of the ancestn!-;
(;; The date of the ancestor’s degth;

(¢)  Whether the ancestor was married or single, and if married, the

name of the survivinge hoshawd or wife;

{d) The place of residence at the time of the ancestor’s death, if

own to the afliunt or allianis; o
kn{;:.]n "I:he fact that the ancestor died intestate; and

es, 50 fi n or ascertainable,

he names, ages and addresses, so far as known or ascer ;

of (efzzchq;fesuch ancestor’s heirs at law and next of lfl:_\. wlfm b:.rhhta:
death inherited such real property, und the relationship of eac

the ancestor, and the interest in such reul property inherited by each.

The Tennessee statute is similar in its provisions.

61-2110. Recitul as to last previous registered instrument. — Bel'?re any
instrument of writing, required by the registration laws to be reg:ste.red.
shall be registered, it shall contain a recital designating, by appropriate
name, the character of the preceding last registered instrument rel:_mng:n
the property or subject matter embraced in the instrument to be registered
and shall set forth the book and page where appears the last registered
instrument. {Acts 1915, ch. 25, § 1; Shan., § 3704a5; mod. Code 1522
§ B085.)

64-2411. Indorsement as to last previous instrument. — When any
instruments referred to in § 64-2410 shall not contain such recital or
reference as is 5o required, and the same shall be delivered to the register
for registration, it sha!l be the duty of the register, before registering said
instrument, to enter or indorse upon the same the recital and reference to
the preceding and last registered instrument s0 required, and sha)l date and
sign the same officially; and he shall, upon registering said instrument,
transcribe his said entry or indorsement to the record, immediately
following the instrument registered and in connection with the usunl entry
thereon, showing when the instrument was received and noted f{or
registration; provided, he shall be entitled to receive for every such entry
iwenty-five cents {(25¢) in addition to the cempensation now atlowed by law
for registering instruments of writing. The said entry shall be substantially
as follows: "The previous and last instrurent (a deed or other instrument)
is registered in this office in book (designating it), page —, {designating
it). This day of —— y 19—, Register.” [Acts
1915, ch. 25, § 2; Shan., § 3704a6; mod. Code 1932, § 8086; modified.)
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64-2112, h.Tu previous instrument — Validity of registration ynaffected
by nun?u_mphance. — Nothingin §§ 64-2410 and 64-2411 shall be construed
to groh:b:t the registration of instruments otherwise required by Ia\!:r to be
registered, in the absence of a previously repistered instrufhent respecting
the. prop’erty or subject matter embraced in the instrument deliv;:red for
remstfnuon; vaidud. further, that a failure of the record to show a
compliance with the requirements of §§ 64-2410 and 64-2411, sha)! in no

wise affect the validity

of the registration of any registered instrument.

* {Acts 1915, ch. 25, § 3; Shan., § 3704a7; mod. Code 1932, § 8087.]

Michigan requires the name and address of the grantee

and of every signer of an instrument, to appear thereon; this

includes the grantor, witnesses and notary, Mich. C.L.A. §§

565.201-203 (1967) and requires that instruments state the

marital status of male grantors and authors of other instruments

Mich. C.L.A.g§565-221,

Montana requires that grantees, mortgagees,

or assignees of mortgagees place their addresses on the face of

instruments before recording. Rev. C. Mont. §16-2911. New York

requires street addresses of grantors and grantees in cities

over 200,000 population and North Dakota controls the clogging

effects of mortgages by requiring the address of the mortgagee and

a complete description of the indebtedness secured as to amount,

interest rate, and place and date due. Assignees must also

record their addresses, N.D.Cent. ¢, §35-0304

Fundamental Change in the Law of Titles

Recommendations for adoption of statutes doing away with

the possibility of reverter and treating limitations which

formerly would have created such an interest as creating instead

a right of reentry have already been discussed herein, as have the

fairly radical changes made by the English Law of Property Act of
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1925. This section will discuss much more fundamental notions

for treatment of interests in property in a simplified and modern ::)

fashion.95
Our present law of titles, to put it simply and perhaps

simple-minéedly, co. ;ists of present interests which may be

entirely owned, owned forlife or which give the right to possession :

which may be guaranteed for a.period of time. Conditions may

be attached to these interests, so.that an interest may be

owned without conditions; or it may come into ownership only

after certain conditions have occurred, failed to occur, stopped

occuring, or been complied with; or it may be owned until some

condition occurs, etc.,.just as in the fifst case. The people

who have the property before the conditions are satisfied, or.

have the right to the property after the condition, are regarded ™

—

as owning part of the property involved. The common law has
given names to all of these interests, and has evolved an almost
unbelieveably complex body of law in relation to them. Theée
legal principles were evolved largely iﬁ the period from the l3th
to the léth centuries, and remained largely unchanged until the
late 19th and 20th centuries. Even in the latest period,
relatively little change has taken place, 7

Little change has taken place and little is likely to
take place simply because 80 large a part qf present-day economic
wealth is tied up in fixed relation to these concepts. The _
concepts are also so-basic'that,chahge would.iﬁvolve.the rewriting

of dozens of complex, far-reaching statutes,. —_
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However, the existing system is in fact a very
expensive and somewhat unpredictable one as to its effects and
results. Sooner or later, fundamental change will be made, and
this section will explore some possible bases for change.

96 sets out the

Professor Waggoner, in a 1972 article,
law of titles and future interests in all its complexity, and
¢criticizes it harshly. He refers to the Uniform Estates Act of
1938, shortly withdréwn and not adopted anywhere, aé merely a
setting out of the estate principles of the Restatement of the
Law of_Property of 1936. He discusses the New York Estates,
Powers and Trusts Law §8§6-3.2, 6-4.3 (McKinney 1967) and-the
Wisconsin statute, Wis. St. Ann. §700.04(a) (Supp. 1970). These
statutes denominate both remainders and executory interests as
remainders and the former executory interest in those states is
given the characteristics of a remainder. The Kentucky statute,
Ky. Rev. St, §381.218 (1962), which eliminates the fee simple
deﬁerminable and the possibility of reverter, and turns apt
language instead into a fee simple on condition subsequent and
a right of entry, is praised, Waggoner Vsuggests that the
statute also turns an executory interest following such a fee
simple on conditicn subsequent into a right of entry in a third party
He suggests that California civil Code §§769 and 778 could be
modified to the same end.

Having thus made a survey of the state of the law of
titles and future interests, and remedial concepts, he sets out

his "proposed reformulation” of the law of such interests
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(at 752-756). To state his suggestions most simply, present
estates would consist only of fees simple absolute and ::)
defeasible, similar life estates, and similar leasehold estates.
All present day future interests are eliminated in favor of the
contingent future interest, the alternative contingent future
interest, the future interest subject to open and the indefeasibly
vested future interest. The Rule Against Perpetuities would apply
to all contingent future interests. He suggests further that
the present reverter and right of reentry might be classified
instead as powers of revocation or appointment, and given effect

as powers exercisable according to the terms of the transfer,

instead of as conventional future interests {(at 759).

Section — . Claysificalion o) Imitrests in Proprriy s to Time of Enjsymend, —
Leral and equitable interesis la real and personal property sre clamified a8 to
time of enjoyment as:

(A) Poscessory interests, which entitle the owner te the present possession oF
enjorment ol the benefits of the property; or .

(B) Future interests, which do not entitle the owner Lo possession or eajey-
ment ol the benefis of the propenty until » future time,

)

Section — . Classification o} Posvesiory Inieraaty, — Possemory interests are clasale
fied 2a:

{A} Interests in fee simple absolute:

(B) Defeasible interests, which are interests which terminate upon the happen-
kng of an uncertain event, regardiess of the language used o describs he uacer-
tain event; :

(C) Life interests;

(DD} Interests for years, which are interesis the durstion of which & described
{a units of a year o7 multiples or divisions thereol;

{E) Periodic interests, which will continue lor successive periods of u year, or
successive perinds of a fraction of & year, unless terminated ;

(F? Interests a1t will, which sre terminable at the will of eitbher the tramnsferor
or the transieree and bave no designated period of duration. .

Section — . Classikeatinn of Fulure Inleresls. — All future interests, whether Jelt
in or created in the transferor or created in a transferee, incuding those interests
koown at common law as “reversions,” “resulting trusis,” “possibilities of revester,™
“rights of eniry” {(“powers of termination”), "execulory interests,” and “remaln-
ders,” are assimilaied under the title “l[uture interest,”

{A) “Future interests™ are classified ms: -

{1) “Contingent,” if the interest is in favor of one or more unascertained
or unborn persons, or is for any reason uncertzin to become possessory sl somme
future time; or . .

(2) “Vested subject to open,” i the interest is in favor of & class of per-
sons, one or more of whom are ascertzined and in being, and il the interest ks
certzin to become a possessory interest al soroe future time, and the share of the
ascertained persons is subject te diminution by reasos of sther persons’ becoming
entitled to share 20 members of the clas; or

(J
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{3) feasibly vested,” I the interest s not vested to open or

contingent,

{H) The clavification known at common law &3 “vested subject to complets
deleasance™ i abolished  Future interests which would at common law have been
so clavsified are either “indeleasibly vested” or "contingent.”

1C) Language which expressly confers on the transferor the right 1o reenter
and lake possession of the premises or words of similar import may be construed
as & power of revocation or a power of appoiniment rather tham a future interest,

Section —, Application o} the Rule Againgt Perpetuities.— The Rule Against
Perpetuities shall apply to all contingent future interests [except as specified in
Section—].
Section — . No Violation of the Rule Against Perpeluities in Cerigin Cases, —
Subject Lo the doctrine of infectious invalidity, no fulure interest shall violate the
Rule Against Perpetuities if it is contingent only because another [utuye interest
which has priority may take effect in possession instead, or because a power might
be exercised creating in the appointer an interest which takes efect in possession
. instead, and the other fulure interest of the power violates the Rule Against Per~
peiuities.

There is a good deal of comment in the periodical literature

on the need for total reform of the law of titles, but little in
the way of practical proposals.

The author of this study will observe that there is little
difference in concept between the reveréion and the remainder
interests, and these should be subsumed under one head, and the
law modified accordingly. Again, there is little difference in
concept or practical effect between the executory interest, the
possibility of reverter and the right of reentry, or to give it
its proper name, the power of termination. All these interests
should be grouped together, made subject to the Rule Against
Perpetuities and made enforceable only after notice, demand and
suit, just as the power of termination is presently given effect.

| At the very least, the possibility of reverter
should be abolished, leaving only the power of termination as a

contingent interest in the transferror,
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If a total change in estate law were desired, to make it
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as simple as possible without losing much of its flexibility and ::)
effectiveness, a simple system of estates could be set out. The
only present estates would be permanent ownership and nonpermanent
ownership. All interests beyond these present interests would be
referred to as powers of termination, or powérs of revocation and
the law of powers of appointment gubsumed. These powers would

be subject to the Rule Against Perpetuities and to the jurisdiction's
marketable title or reverter statute. The'permanent estate,

similar to the fee simple absclute estate, would be created by a
transfer which would be effective in present law to create a fee
simple interest. 1If a transfer were made to a person for life,

or for another person's life, or for life sﬁbject to a further : i

.-’I
—

condition, the estaté created would be a nonpefmanent interest,
for life, with a power to terminate at the éroper time by notice,
demand and suit by the owner of the power. Similarly with an
estate created for five years, the transferree taking a nonpermanent
title for five years, and the transferror retaining a power of
termination exercisable a£ the end of five years, or on the breach
of any other condition before then. Alternative contingent
powers of terminatioﬁ or revocation could be created, as well as
such powers in a closed or open class. If the owner of a power
failed to exercise it, or lost the right to exercise the power,
the nonpermanent interest would become permanent. Since the law
of powers of appointment, revocation and termination is prétty
definite and well thought=-out in California, iittle would be left
in the way of uncertain points causative of litigation.

All such schemes, however, have little practical chance of

being enacted, and must be left for the future.
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This element is discussed in the analysis of the Uniform Act,
below. As to possible California problems with the guitclaim
deeqd, see Note, "Recording and Registry Acts: Sufficiency of
the Quitclaim Deed in the Chain of Title," 18 Cal. L.Rev, 202
{1930); California Civil Code §§ 1213, 1214 make a quitclaim
deed a valid conveyance under the recording acts.

35. Aiken, "Proposed Title Legislation,™ 50 Marg. L.Rev.

16 {(1966).



17

36. Aigler, notes 1, 2, 4 supra.

37. Barnett, note 32 supra.

38. Comment,-"The Ohio Marketable Title Act," 23 Clev.
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L.Rev. 285 {1978); Comment, "Effect of Probate Decrees of
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of Entry and Possibilities of Reverter," 13 Hastings L.J. 293
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{(1955) for a discussion of the California cases. Simes'

treatment is definitive, covering every aspect of the treatment

of reverter and reentry under California law.
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51. Mitchell v. Cheney Slough Irr. Co., 57 Cal.App.2d
138, 134 P.24 34 (1943)

52. Young v. Cramer, 38 Cal.App.2d 64, 100 P.2d 523 (1940).

53. Garvey, "Revocable Gifts of Legal Interests in Land,"
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other cases in which the principle was recognized, but held
inapplicable under the circumstances of each case.
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Cal. L.Rev. 1, 8 (1932).

56. E.g., Conn. Gen.;St.'Ann. §§ 45-97 and -98 (West
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Quest for Clear Land Titles ~- Whither Possibilities of
Reverter and Rights of Entry," 42 N.C. L.Rev. 817 (1964);
Simes & S;, Futuré Interests § 1994 (2d ed. 1956); Annot.
"Statutes re Limiting Future Interests," 41 A.L.R.24 1384;
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conditions are Ariz. Rev. St. Ann. §33-436 (1956); Mich. C. L.
Ann. §554.46 (West 1948 Supp 1967); Wis. St. Ann. §230.46
(West 1957).
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Whither Possibilities of Reverter and Rights of Entry," 42
N.C. L. Rev., 819 (1964).
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64. Maloney, "Comments on Minnesota Laws, 1943, Chapter
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65. Goldstein, "Rights of Entry and Possibilities of
Reverter as Devices to Restrict the Use of Land," 54 Harv._L.
Rev. 248 (1940); Note, "Right of Re-Entry for Condition Broken:
Enforceability," 42 Cal. L. Rev. 194 (1954).

66. Brown, "Marketability of Land Titles as Affected by
Restrictive Covenants," 13 Baylor L. Rev, 323 (1961l}); Clark,
"Limiting Land Restrictions," 27 A.B.A.J. 737 (1941). Judge
Clark, pre-MTA, suggests limiting restrictive covenants to
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67. Shields v. Bank of America, 225 Cal.App.2d 330 (1964);
Arrowhead Mutual Se:vice Co. v. FPaust, 260 Cal.App.2d 567 (196&);
2 Ogden's Revised Cal. Real Prop. Law 1146 (1975). Yet, an

early case flatly refused to enforce "covenants phrased as
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conditions,” Wiseman v. McNulty, 25 Cal. 230, 239 (1864).
This case sets forth the general American view. W.F. White
L.and Co. V. Christepson, 14 S.W.2d 369 {Tex. Civ. App. 1928);
Post v. ﬂ%}l, 115 N.Y. 361, 22 N.E. 145 (1889) and see Kent
v. Koch, 166 Cal.App.2d@ 579, 333 P.2d 411 (1958) but cf.
Finchum v. Vogel, 194 So.2d 49 (Fla. D.C.A. 1967). Comment,
_Removing 0ld Restrictive Covenants," 15 Kan. L. Rev. 582
(1967) and Goldstein, op. cit.

68. 30 Cal.Jur.3d Estates §39 states that California
courts construe deed language as creating a covenant rather
than a condition, if ambiguity exists, citing Savanna School
District v. McLeod, 137 Cal.App.2d 491, 290 P.2d 593 (1955);
Anderson v. Palladine, 39 Cal.App. 256, 178 P. 553(1918); and
state further that the courts have distinguished a condition
for an initial or short term use from a condition meant to be
permanent, citing Booth v. Los Angeles County, 124 Cal.App.
259, 12 p.2d 72 (1932), and the Savanna caée. For a recent summary,

see Note, "Covenants and Equitable Servitudes in California,™ 29

Hastings L.J. 545 (1978).
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69. Guenther, "Legislative Limitation of Reverter and
Forfeiture Provisions in Conveyances and Devises of Land--
A Proposed Statute for Xansas," 15 Kan. L. Rev. 346 (1967) is
3n extensive review of statutes re restrictive covenants in
the varicus states.

70. A California court in deciding on a remedy for
breach of a real covenant may withhcld injunctive relief
where trivial or inconsequential damages have resulted from
the violation. Biagini v. Hyde, 3 Cal.Ap§.3d 877, B3 Ca;.
Rptr. 875 (1970); 3 Witkin, Summary of California Law, Real
Property §§ 2076, 2084 (1973 Supp. 1978). California's feal
covenant statutes, Civil Code §§1460-1468 still leave much to
be desired, 9 S. Clara L. Rev. 285 (1969j despite the 1968-63, 1973
revisions.

71. See e.g. N.Y. Real Prop. Actions Law §1951 (McKinney
1539 Supp. 1963).

72. A complicating factor is that most statutes setting

a fixed term of years for the duration of restrictive covenants
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do not distinguish between covenants applicable to commefcial
tracts and_parcels of land transferred in occasional sale on
the one hand, and tract housing developments on the other.
Many professional writers recommend an exception from such
statutes and marketable title acts for housing tract restrict-
ive covenants. Deed provision for such covenants to last a certain
number of years and then automatically renew themselves over
and over again is required by the V.A. and F.H.A. authorities
as to tracts accepted for mortgage insurance or loan guarantee.
Siegan, "Non-Zoning in Houston," 13 J. Law & Econ. 71, 81 (1970).

73. Healey, "Frequently Recurring Title Problems," 30 L.A.
Bar Bull. 105, 135, 345 (1955). James F. Healey was Assoc.
Counsel of Title Insurance and Trust Co. of Los Angeles at the
time his article was prepared. It is extensive and carefully
written, and should be reviewed if curative legislation is being
considered, or title standards under consideration; Morris,
"Curative Statutes of Colorado Respecting Titles to Real Estate,"

26 Dicta 281, 321 (1949), wherein Morris brings his 1939 Dicta
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article on the subject up to date in an extensive and expert
analysis; Day, "Curative Acts and Limitations Acts Designed
to Remedy Defectsrin Florida Land Titles I-IV," 8 U. Fla. L.
Rev. 365 (1955) wherein Day examines the thirteen Florida
curative statutes adopted 1873-1949; Helliwell, "Suggested
Statutory Change for the Improvement of Title to Land in
Florida," 12 Fla. L.J. 245 (1938)? Rogers, “Florida_Curative
Statutes," 22 Fla. L.J. 153 (1948).

74. Comment, "Enhancing the Marketability of Land: The
Suit to Quiet Title," 68 Yale L.J. 1245 (1959); Herbert, "What
Every Lawyer Should Know About Suits to Quiet Title," 43 Ill.
B.J. 344 (1955); Weil, "Some 'Bewares' in Title Examination,"
21 Ala. Lawyer 341 (1960); Mosburg, "Statutes of Limitations
and Title Examination," 13 Okla. L. Rev., 125 (1960). This
article is noteworthy for its examination of title problems
confronting the oil, gas and mineral lawyer; Note, "Survey of
the Doctrine of Marketable Title in New England,"™ 36 Boston

U.L. Rev. 100 (1956); Martz, "Survey of Title Irregqularities,"
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35 U. Colo. L. Rev. 21 (1962); Comment, “Concerning Examination
and Evaluation of Titles to Real Property in Virginia," 1 Wm.sM.
L. Rev. 139 (1957).

75. See Iowa Title Stds. §4.1 in Comment, "The Iowa Title
Standards," 2 Drake L. Rev. 82 (1953); see also Woodcock, "He
Died Intestate And," 56 Dick. L. Rev. 402 (1952),

76. Editorial, 24 Mich. S. B.J. 365, 369-70 (1953).

77. Payne, "The Why, What and How of Uniform Title Stand-
ards, 7 Ala. L. Rev. 25 (1954); Payne, “Inc?easing Land Market-
ability Through Uniform Title Standards," 39 Va, L. Rev. 1
(1953); "Title Standards," 12 Conn. B.J. 100 (1938) sets out
the entire set of Connecticut standards; A.B.A. Section of Real
Prop., Prob. & Tr. Law, "Report of the Committee on Standards
for Title Opinions," 130 (1939). The A.B.A. recommendations
were adopted by Nebraska in 1939 and amended in 1947, Neb. Rev.
St. §§76-601, 76-644 (1943 Supp. 1976). Experience in particu-
lar states is discussed in "Title Standards for Florida-- Uni-

form Title Standards," 33 Fla. B.J. 218 (1959), setting out the
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Florida Title Standards verbatim; Hayes and Teske, “"The Iowa
Title Standards,” 2 Drake L. Rev. 76 (1953) and 3 Drake L.
Rev. 36 (1954), with sequel, "Iowa Ti%le Standards III," 3
Drake L. Rev. 87 (1954). For text ﬁiscussion, see Patton,
Land Titles §501 (1957).

78. California statutes relating to recording will be
found at Civil Code §§ 1107, 1213-18 and Gov. Code §§ 27201-06,
27230-40, 27243-44, 27247-51, 27264-65, 27280-90, 27292-9¢,
27320-21.5, 27322-30, 27333-35, 27257, 27288.1, 27297; and see
Marshall, "An Historical Sketch of the American Recording Acts,"
4 Clev.-Mar. L. Rev. 56 (1955).

79. Note 19, supra.

80. Mann v. Mann, 141 Cal. 326, 74-P. 995 (1903); Pryor
v. Winter, 147 Cal. 554, 82 P. 202 (1905); akley v. Bassett,
189 cal. €25, 209 P. 576 (1922): Newport v. Hatton, 195 Cal.
132, 231 P. 987 (1924); Thompson v. Pa. Elec. R. Co., 203 Cal.
578, 265 P. 220 (1928); see also Green v. Brown, 37 Cal.2d 391,

232 P.2d 487 (1951). Note, "Remedy of Remainderman When Life
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Tenant Has Deeded Property Without Menticn of the Life Estate,"™
16 Cal. L. Rev. 348 (1928). The author analyses the California
cases, €.9. Newport-v. Hatton, 195 Cal. 132, 231 P. 987 (1924).

8l. Puccetti v. Girola, 20 Cal.2d 574, 128 P.24 13 (1942);
Note, 41 Mich. L. Rev. 980 (1943). Gov. Code §27321.5 provides
that the address to which tax and other notices are to be sent
is to be noted across the bottom of the first page of deeds,
instruments of conveyance, deeds of trust and mortgages.

" 82, Payne, "The Mobile Strip Index,: 15 Ala. L. Rev. 19
{1962) describes a form of tract indexing and discusses other
forms of tract indexing; Cribbet, "Conveyancing Reform," 35
N.Y¥.U.L. Rev. 1291, 1314 (1960), states that only a single tract
index will do. Cross, "Weaknesses of the Present Recording
System," 47 Iowa L. Rev. 245 (1962); Johnson, "Purpose and Scope
of Recording Statutes," 47Iowa L. Rev. 231 (1962); Fiflig,

Land Transfer Improvement," 38 U. Colo. L. Rev. 431 (1966); the
entire issue, 47Iowa L. Rev, 221 (1962), is devoted to a sympos-

ium on recording and American recording statutes. California
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statutes are discussed at 228, 233; Cross, "The Record 'Chain
of Title' Hypocrisy," 57Colum. I.. Rev. 787 (1957).

B3. Burke, "Governmental Intervention in the Cbnveyancing
Process,"” 22 Am. U. L. Rev. 239 (1973), says that Congress is
abhout to simplify recording through the use of computers, self-
indexing provisions, etc. Basye, "A Uniform Land Parcel Identi-
fier," 22 Am. U. L. Rev. 251 (1973), is a discussion of various
methods of tract indexing. There is a good deal of discussion
of a thoroughly modern computerized tract indexing system in
this symposium issue. See e.g. Leary & Blake, "Twentieth Cen-
tury Real Estate Business and Eighteenth Century Recording," 22
Am. U. L. Rev, 275 (1973); Wunderlich, "Public Costs of Land
Records,™ 22 Am. U. L. Rev. 369 (1973): ﬁaggs, "Automation of
the Land Title System," 22 Am. U, L. Rev. 369 {(1973); Jensen,
Computerization of Land Records by the Title Industry," 22 Am.
U. L. Rev. 393 {(1973) discusses techniques used by private title
companies and abstractors; Comment, "A Facelifting for the

Recorder of Deeds," 22 Am. U. L. Rev. 639 (1973).
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84. Cook, "Land Law Reform: A Modern Computerized System
of Land Records,” 38 Cin. L. Rev. 385 (1969).

85. Note, "Estoppel by Deed: Effect of a Discharge on
After-Acquired Titlé,“ 25 Cal. L. Rev. 360 (1937):; Comment,

"The Doctrine of After-Acgquired Title," 11 S.W. L.J. 217 (1957).

86. See alsc Sexauer v. Wilson, l36Towa 357, 113 N.W. 941
{1907); Williams, "Restrictions on the Use of Land," 27 Tex. L.
Rev. 419, 423 (1949); Galen, "Spencer's Case -~ Covenants Running
With the Land -- The Requirement That The Wﬁrd ‘Assigns’' Be Used,"
28 Ore., St. L. J. 120 (1957).

87. 6 Co. Rep. 1l6B (K.B. 1599). See Am. L. Prop. §§22.12,
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Simes & S., Future Interests §§691-702 (2d ed 1956).

88. For an excellent discussion of the First Resolution,
see 5 Am. L. Prop. 284-313 (1954).

89. Casner, "Construction of Gifts 'To A and His Children®
(Herein The Rule in Wild's Case)"™ 7 U. Chi. L. Rev. 438 (1940);

Note, "Judicial Construction of 'To A and His Children', "75 W.
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One and His Children,” 161 A.L.R. 647 (1946); Restatement of
the Law of Property (1940) §283; Simes & S., Future Interests
§696 {24 ed. 1956).
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1966; Restatement of the Law of Property §283 (19%40); 3 Calif.
Annot. 44 (1950).
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55 N.C.L. Rev, 751, 830 (1977).
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9 (1963).
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30 Mo. L. Rev. 164 (1965); Basye, Clearing Land Titles §235
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Code Regarding Future Interests," 21 Cal. L. Rev. 1 (1932);
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