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SB 177: Best Evidence Rule

On March 18, 1997, the Senate Committee on Criminal Procedure passed SB

177 (Kopp), the Commission’s bill on proof of the content of a writing (Exhibit

pp. 1-5), by a 7-0 vote. No one appeared in opposition to the bill, but Chairman

Vasconcellos raised an issue for the Commission to consider.

Specifically, he suggested delaying the operative date by one year, so that

attorneys can learn about the new rule before it becomes operative. His

suggestion could be implemented by amending the transitional provision as

follows:

SEC. 9. (a) This act shall become operative on January 1, 1998
1999.

(b) This act applies in an action or proceeding commenced
before, on, or after January 1, 1998 1999.

(c) Nothing in this act invalidates an evidentiary determination
made before January 1, 1998 1999, that evidence is inadmissible
pursuant to former Article 1 (commencing with Section 1500) of
Chapter 2 of Division 11 of the Evidence Code. However, if an
action or proceeding is pending on January 1, 1998 1999, the
proponent of evidence excluded pursuant to former Article 1
(commencing with Section 1500) of Chapter 2 of Division 11 of the
Evidence Code may, on or after January 1, 1998 1999, and before
entry of judgment in the action or proceeding, make a new request
for admission of the evidence on the basis of this act.

The staff recommends this approach and seeks the Commission’s approval.

Regardless of whether the bill is amended, it has been referred to the Senate

Judiciary Committee. The hearing has not yet been scheduled. The Attorney

General’s office continues to have concerns about the proposal, despite staff’s

efforts to alleviate those concerns (see Exhibit pp. 6-7). Other organizations, such

as the California Attorneys for Criminal Justice (“CACJ”), are still studying the

bill and deciding what position (if any) to take in the legislative process.
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Professor Mendez of Stanford University has written in support of the bill

(Exhibit pp. 8-10).

Respectfully submitted,

Barbara S. Gaal
Staff Counsel
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