CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Admin. January 29, 2013

Memorandum 2013-3

Handbook of Practices and Procedures

The Commission’s Handbook of Practices and Procedures collects procedural
decisions and Commission practices in a convenient format. From time to time,
the Commission updates the Handbook to incorporate new decisions and
practices. The Handbook was last updated in December 2010.

This memorandum discusses whether further changes should be made to the
handbook, to better reflect our current practices. A draft of the handbook, with
proposed revisions shown in strikeout and underscore, is attached.

Most of the proposed revisions are quite straightforward and probably do not
require discussion at the upcoming meeting. In those cases, the discussion
concludes with the following boxed note:

The matter discussed above is a presumed “consent” item.
Unless a Commissioner indicates otherwise, the proposed revisions
will be deemed approved without discussion.

At the meeting, the staff will ask if any Commissioner wishes to discuss any of
the presumed “consent” items. If so, those items will be discussed normally,
without any presumption of approval.

Commissioners are also free to raise issues that are not discussed in this
memorandum. If you believe that another point warrants discussion at the

meeting, please be prepared to bring that to the Commission’s attention.
MEETINGS AND PROCEDURES

Teleconference Meetings (Rule 2.1.3)

The Commission’s meetings are governed by the Bagley-Keene Open Meeting
Act ( “Bagley-Keene Act”). Gov’t Code § 11120 ef seq.

Any California Law Revision Commission document referred to in this memorandum can be
obtained from the Commission. Recent materials can be downloaded from the Commission’s
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff,
through the website or otherwise.

The Commission welcomes written comments at any time during its study process. Any
comments received will be a part of the public record and may be considered at a public meeting.
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The Bagley-Keene Act permits the use of teleconferencing at public meetings,
but imposes fairly significant restrictions on the practice. Most notably, for our
purposes, all end-points of the teleconference must be identified in the publicly
distributed meeting agenda and must be open to the public for their
participation. Gov’t Code § 11123(b).

Those requirements make it considerably more difficult to use
teleconferencing. Because the locations must be noticed in the meeting agenda,
arrangements would need to be made at least two weeks in advance.
Teleconferencing cannot be used at the last minute (e.g., to establish a quorum if
a Commissioner has an unexpected conflict and cannot attend the meeting).

The staff proposes minor revisions to Rule 2.1.3 to more fully reflect those
limitations. See attachment, p- 3.

The matter discussed above is a presumed “consent” item.
Unless a Commissioner indicates otherwise, the proposed revisions
will be deemed approved without discussion.

Staff Prepared Meeting Materials (Rule 2.3)

Rule 2.3 discusses the timing and methods used for delivery of staff-prepared
meeting materials. At the Commission’s December 2012 meeting, it was noted
that the staff had received a fairly large volume of public comment material, a
short time before the meeting. The timing was such that it was impossible to
provide a written analysis of all of the material in time for the meeting.

As the existing rule indicates, materials that are received shortly before a
meeting may be distributed at the meeting. However, the rule does not reflect
another aspect of our current practice: when materials arrive late, we often
distribute them without any staff analysis of their content. The staff has proposed a
revision of Rule 2.3 to memorialize that practice. See attachment, p. 4. The staff
also proposes making clear that the rule’s reference to “five days” means five
business days. See attachment, p. 3.

The Commission may wish to consider adding similar language to the end of
the advisory footnote that is reproduced on the first page of all staff memoranda,
thus:

Any California Law Revision Commission document referred to
in this memorandum can be obtained from the Commission. Recent
materials can be downloaded from the Commission’s website

(www.clrc.ca.gov). Other materials can be obtained by contacting
the Commission’s staff, through the website or otherwise.
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The Commission welcomes written comments at any time
during its study process. Any comments received will be a part of
the public record and may be considered at a public meeting.
However, comments that are received less than five business days
prior to a Commission meeting may be presented without staff

analysis.

Should those changes be made?

Recording of Meetings (Rule 2.4.10)

The Commission’s practice on recording its meetings has changed. The staff
has proposed changes to Rule 2.4.10 to correctly reflect the current practice. See
attachment, p. 6.

The matter discussed above is a presumed “consent” item.
Unless a Commissioner indicates otherwise, the proposed revisions
will be deemed approved without discussion.

Reproduction of Written Communications to Commission (Rules 2.5.4)

Rule 2.5.4 governs the reproduction and public distribution of materials
submitted to the Commission. It provides, in part, that certain information will
be redacted from email. The staff proposes to revise the rule to indicate that
personal contact information will also be redacted from email. See attachment, p.
8.

The matter discussed above is a presumed “consent” item.
Unless a Commissioner indicates otherwise, the proposed revisions
will be deemed approved without discussion.

Ex Parte Communication with Commissioners (Proposed Rule 2.5.5)

The staff is not aware of any legal prohibition on direct communications
between members of the public and individual Commissioners (so long as the
communications do not constitute a “serial” meeting between a majority of
Commissioners). See Gov’'t Code § 11122.5(b)(1).

Nonetheless, the Commission should consider whether to adopt a policy
discouraging such communications. The purpose of the Bagley-Keene Open
Meeting Act is to foster transparency in government decision making. Gov't
Code § 11120. That purpose is best served if all information considered by any
Commissioner in connection with a Commission study is shared with all

Commissioners, as part of the open public meeting process. That principle is



consistent with existing Rule 2.5.3, which provides that a letter directed to any

individual Commissioner will be distributed to all members of the Commission.
The staff has drafted proposed Rule 2.5.5, to express the policy described

above. See attachment, p. 8. Should such a rule be included in the handbook?

Editorial, Technical, and Conforming Revisions (Rule 2.7.4)

The first sentence of Rule 2.7.4 authorizes the staff to revise a
recommendation, after approval but before it is printed, to “conform to the
Commission’s policy decisions or to correct technical defects.”

The second sentence provides that Commissioners may contact the staff to
recommend editorial revisions to a recommendation.

The staff assumes that the second sentence is referring to the same types of
technical and conforming revisions that are addressed in the first sentence. The
staff has proposed a minor revision to the Rule to reflect that understanding. See
attachment, p. 9.

The matter discussed above is a presumed “consent” item.
Unless a Commissioner indicates otherwise, the proposed revisions
will be deemed approved without discussion.

PRINTING AND DISTRIBUTION POLICIES

Authority to Print and Distribute Commission Materials (Rule 7.1)

The second paragraph of Rule 7.1 authorizes the Executive Director to
distribute informal “staff reports” where it is helpful to do so. The staff has
proposed revisions to that rule to more fully conform with current practice. See
attachment, p. 16.

The matter discussed above is a presumed “consent” item.
Unless a Commissioner indicates otherwise, the proposed revisions
will be deemed approved without discussion.

Hardcover Bound Volumes (Rule 7.2)

Rule 7.2 describes the distribution of the Commission’s annual bound
volumes. While the copies that are distributed directly to the Governor,
Legislature, and purchasers are hardbound, there may be circumstances in which

a softcover version of the bound volume is distributed to depository libraries or



others. To preserve that flexibility, the staff has proposed minor revisions to the
rule. See attachment, p. 16.

The matter discussed above is a presumed “consent” item.
Unless a Commissioner indicates otherwise, the proposed revisions
will be deemed approved without discussion.

Distribution to Members of the Legislature (Rule 7.3.2)

Rule 7.3.2 provides that members of the Legislature are sent a complimentary
copy of a Commission report only on request. That practice is consistent with
Gov't Code § 9795(b), which provides: “No report shall be distributed to a
Member of the Legislature unless specifically requested by that member.”

However, it is the Commission’s long-standing practice to provide copies of
recommendations to the members of legislative policy committees that are
considering legislation to enact the recommendation. That practice is not in
conflict with Section 9795(b) because the Commission’s resolution of authority
now includes language expressly inviting such distribution. See, e.g., 2012 Cal.
stat. res. ch. 108. The staff recommends adding language to Rule 7.3.2 to affirm
that practice. See attachment, p. 17.

In addition, Government Code Section 9795(a)(1) requires electronic
distribution of recommendation summaries to every member of the Legislature.
The staff is making inquiries to find out how to comply with that requirement
(there is no obvious mechanism for such distribution). In the meantime, the staff
has proposed a minor revision to Rule 7.3.2 to provide latitude for distribution of

an electronic summary page. See attachment, p. 17.

The matter discussed above is a presumed “consent” item.
Unless a Commissioner indicates otherwise, the proposed revisions
will be deemed approved without discussion.

DELEGATION OF AUTHORITY

Rule 8.3.1 governs the Commission’s role in hiring, promotion, and firing
decisions. See attachment, p. 19. The staff sees two problems with the rule as
drafted:

(1) With regard to the hiring of full-time staff counsel, the first and
second sentences are contradictory. The first sentence says that
Commission pre-approval is required. The second says that it is
not required.



(2) It is not clear why the rule does not govern part-time employees.
The staff believes that a decision to hire a permanent employee is
always important, regardless of the employee’s time base.

In recent years, the Executive Director has not sought Commission pre-
approval of full-time staff counsel hiring decisions. The bureaucratic time
pressures on the state hiring process make it impracticable to wait until the next
scheduled Commission meeting before making a job offer.

Consistent with that practice, the staff recommends that the rule be revised to
preserve only the substance of the second sentence of the rule: the approval of the
full Commission is not required before hiring a staff counsel. (The staff would
continue to request approval from the Commission’s Chair before making such a
decision.) In addition, the staff recommends extending the staff counsel hiring
rule so that it applies to any permanent hire, regardless of time-base. See
attachment, p. 20.

Should those changes be made?

“EXECUTIVE DIRECTOR”

In December 2010, the Commission decided that the Executive Secretary may
be known and referred to as the “Executive Director.” That practice was codified
in Rule 8.3.3. See attachment, p. 21.

In the attached draft, the staff has revised every reference to the “Executive
Secretary” to instead refer to the “Executive Director.” The first instance of that
usage is annotated to explain the basis for the practice. See attachment, p. 9, n. 58.

The matter discussed above is a presumed “consent” item.
Unless a Commissioner indicates otherwise, the proposed revisions
will be deemed approved without discussion.

NEXT STEP

After the issues discussed in this memorandum are resolved, the staff will
prepare and distribute an updated handbook.

Respectfully submitted,

Brian Hebert
Executive Director
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HANDBOOK OF COMMISSION PRACTICES AND PROCEDURES

1. Officers and Members of Commission
1.1. Officers

The officers of the Commission are the Chairperson' and the Vice
Chairperson. The terms of office are one year, commencing on September 1.2
Officers hold office until the following September 1 or the election of
successors, whichever is later.3

At meetings, the Vice Chairperson shall act as Chairperson in the absence
of the Chairperson. In case of a vacancy in the office of Chairperson or where
the Chairperson is unavailable, the Vice Chairperson shall perform the duties
of the Chairperson.* If both the Chairperson and Vice Chairperson are absent
at any point in a meeting, or are unavailable to take action or provide
guidance as needed between meetings, a Commission member may act as
temporary Chairperson until an officer returns.>

In case of a vacancy in the office of Chairperson, the Commission shall
elect new officers for the remainder of the term.¢

No officer is eligible to succeed himself or herself in the same office in
which the officer has served a full term.” However, an officer who has served
for less than a full term may succeed himself or herself in the same office for a
full term;® and, where the Chairperson is reelected to office, the incumbent
Vice Chairperson is eligible for reelection even though reelection may result
in the Vice Chairperson succeeding himself or herself for another full term.?

1.2. Recognition of Service

The practice of the Commission is to present a plaque to each Chairperson
shortly after the term as Chairperson ends.

Gov’t Code § 8283 (“The commission shall select one of its members chairperson.”).
Minutes (Oct. 1986); Minutes (Dec. 1981).

Minutes (Jan. 1995).

Minutes (Feb. 2000); Minutes (Jan. 1995).

Minutes (Feb. 2010); Minutes (June 2007); Minutes (July 1998).

Minutes (Jan. 1995).

Minutes (Jan. 1960).

Minutes (Dec. 1960).

Minutes (Jan. 1962).
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1.3. Expense Claims
1.3.1. Staff assistance

The Commission’s staff is charged with the responsibility of supervising
the process of preparing travel expense claims. Current information
concerning travel expense regulations and claims is sent to Commissioners
periodically or on request. Questions about travel claims or the procedure
should be directed to the responsible staff member.

1.3.2. Procedure

The general procedure for processing travel claims is described here:
Travel claims for Commission members are submitted to the Commission’s
office. The member submits the necessary information on a worksheet
supplied by the staff indicating the required information and receipts. If
required information or receipts are missing, there will be delays in
processing the travel claims. From the worksheet information, the staff
prepares the formal travel claim and sends it to the Commissioner for
signature. The claim is then returned to the Commission office for final
approval and submission to the State Controller for payment.

1.4. Materials and Supplies

1.4.1.  Photo identification cards
The staff will prepare a photo identification card for each Commissioner
and each staff member. These cards are useful in obtaining state contract rates
on accommodations for Commission meetings.!°

2. Meetings and Procedure

2.1. Meetings™
2.1.1.  Meeting dates and locations

Regular meetings ordinarily are scheduled once every two months, or
more frequently as required. During the legislative session, meetings will be
scheduled to accommodate the schedule of the Commission’s legislative
members; this will usually involve meeting on Thursday in Sacramento.!?

When the Commission’s budget permits, meetings are scheduled so that
the Commission meets in various cities around the state.!> The Commission
may deviate from this practice if necessary due to budget constraints.!4

10. Minutes (May 2002).

11. Minutes (Jan. 1984); Minutes (Nov. 1982); Minutes (Nov. 1980); Minutes (Oct. & Nov. 1979);
revised to reflect current practice.

12. Minutes (Nov. 1996); Minutes (Sept. 1995); current practice.
13.  Minutes (Feb. 2010); Minutes (April 1987).
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2.

2.

1.2.  Special and rescheduled meetings

The Chairperson is authorized to call a special meeting and to change the
date, times, and place of a previously scheduled meeting when necessary to
improve attendance at the meeting or for other good reason. Notice of a
special or rescheduled meeting shall be given immediately.!>

1.3.  Teleconference meetings

As a general rule, the Commission believes that in-person attendance is
important and discourages the wuse of teleconference meetings.!t
Teleconference is disruptive and changes the character of the discussion and
deliberations.l” However, in extraordinary situations, sueh—as—where—a

sensitivematter. the Commission may hold a teleconference meeting,'® as
determined by the Chairperson. Any use of teleconferencing must satisfy the
requirements of the Bagley-Keene Open Meeting Act.!?

2.2. Meeting Agenda2

The staff is to schedule no more work for any particular meeting than can
reasonably be considered at the meeting.

At the meeting, the order of items on the agenda may be changed to
accommodate persons in attendance.

When useful to fit the schedule of a consultant or other persons planning
to attend the meeting, the staff may schedule a special order of business for
consideration of a topic. Special orders should be scheduled early enough so
that the meeting can be adjourned if the agenda is completed.

2.3. Staff-Prepared Meeting Materials

Staff-prepared meeting materials should be mailed so that Commission
members receive the materials not less than five business days before the
meeting.2! Where meeting materials cannot meet this standard, such as where
a letter, fax, or email is received immediately before a meeting, it is acceptable
to distribute materials at the meeting; but if the earliest possible distribution

14
15

. See Memorandum 2009-13; Minutes (April 2009).
. Notice of special meetings is also governed by provisions of the Bagley-Keene Open Meet-

ing Act. See, e.g., Gov't Code §§ 11125.3, 11125.4, 11125.5.

16.
17.
18.
19.
20.
21.

Minutes (Jan. 1995).

Minutes (Nov. 2002).

See, e.g., Minutes (Aug. 1999); Minutes (May 9 & 15, 1996).
See Gov’t Code § 11123(b).

Minutes (Jan. 1969). See also Minutes (June 1968).

Minutes (April 1987); Minutes (Sept. 1984).
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is critical, the staff should fax or express mail the material, if practicable.?2
Sending materials as email attachments will satisfy this guideline if the
recipient Commissioner has approved this means of receipt.

Public comments that are received less than five business days prior to a
Commission meeting may be presented without staff analysis.

In preparing meeting materials, the staff should indicate changes in a
current draft from the immediately preceding draft by some appropriate
means. This may be done by strikeout and underscore in cases where it can
be done easily and without causing undue confusion.??

Commissioners are presumed to have read all the material to be
considered at the meeting and the staff is to make its presentations on this
assumption.

2.4. Conduct of Meeting

2.

4.1. Quorum
Five members of the Commission constitute a quorum, except that:2*

(1) If there are three or four vacancies in the membership of the
Commission, four members of the Commission constitute a quorum.

(2) If there are five or more vacancies in the membership of the

Commission, three members of the Commission constitute a quorum.

If a quorum is established at any time during a meeting of the
Commission, the Commission may thereafter act for the duration of the
meeting notwithstanding the absence of any member who is part of the
quorum.?> Any action may be taken by a majority of those present after a
quorum is established, but any final recommendation to the Legislature must
be approved by a minimum of three affirmative votes.2

If a quorum is not established at a particular meeting, members present
act as a subcommittee and no final action may be taken at the meeting.?’
Decisions of a Commission subcommittee may be ratified by the Commission
when a quorum is attained, whether at the same meeting or a later meeting.28

22
23
24

rule
exte

. Minutes (Dec. 1995).
. Minutes (Oct. 1987).

. Minutes (Aug. 1999); Minutes (June 1999); Minutes (April 1987). The five-member quorum
historically follows from the statutory provision that legislative members participate to the
nt “not incompatible with their respective positions as Members of the Legislature.” Gov't

Code § 8281 (Appendix A).

25.
26.
27.
28.

Minutes (Jan. 1993).

Minutes (Jan. 1993); Minutes (Feb. 1966); Minutes (April 1963); Minutes (March 1959).
Minutes (Jan. 1993); Minutes (April 1987); Minutes (April 1963); Minutes (Jan. 1958).
Current practice. See, e.g., Minutes (Feb. 1997); Minutes (May 9 & 15, 1996).
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The Commission may establish a quorum by teleconference in accordance
with open meeting act rules.?

2.4.2. Meeting starting time

Commission meetings are not commenced with the Commission acting as
a subcommittee if absent members are known to be in the area where the
meeting is being held and are known to be planning to attend the meeting.30
However, meetings should not be delayed more than 15 minutes from the
originally scheduled starting time to await the arrival of an absent member
who is known to be planning to attend the meeting.3!

2.4.3. Actions on adopted motion
Actions to send out tentative recommendations for review and comment
or to submit recommendations to the Legislature and other Commission
actions are made on a motion adopted by the Commission.32

2.4.4. Actions by Chairperson
The Chairperson, or other Commission member acting as Chairperson,
may make motions, second motions, and vote on motions in the same manner
as Commission members generally, without the need to vacate the chair
temporarily.33

2.4.5. Roll call votes

A roll call vote shall be taken on any matter at the request of any member
of the Commission.3* Votes are not recorded in the Minutes unless a member
requests that the vote on a particular matter be recorded. On rare occasions, a
member will request that the Minutes reflect that the member voted against
the action taken by the Commission.

2.4.6. Standing subcommittees
The Commission has disapproved the use of standing subcommittees to
initially review studies on the Commission’s agenda and submit their
recommendations to the Commission.3
2.4.7. Research consultants
Research consultants are requested to attend meetings from time to time.

29. Current practice. See also Minutes (June 1999); Gov’t Code § 11123.
30. Minutes (April 1984).

31. Minutes (April 1987); Minutes (Aug. 1985).

32. Minutes (April 1987); Minutes (Jan. 1985).

33. Minutes (March 1994).

34. Minutes (Nov. 1965).

35. Minutes (May 1960); Minutes (Jan. 1960).
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2.4.8. Open meetings

Meetings of the Commission are open to the public and are subject to the
provisions of the Bagley-Keene Open Meeting Act.3¢ Any person may attend
as an observer and may address the Commission or participate in the
discussion as authorized by the Chairperson.3” The Commission believes that
in-person attendance is important and generally will not accommodate a
request to appear by teleconference.38

The agenda for each meeting is sent to the mailing list for each study on
the agenda and to anyone else who requests a copy of the agenda or who may
be interested in the subject matter of a particular meeting.?” Agendas may be
sent by regular mail or email, and are posted on the Commission’s website.

2.4.9. Termination of deliberations

The Chairperson should terminate prolonged deliberations on any matter
either by bringing it to a vote when appropriate or by referring the matter to
the staff for further research or redrafting.40

2.4.10. Recording of meetings

Recording of meetings by the staff is for the purpose of preparing Minutes
and redrafting statutes. The following procedures apply:#!

(1) The Commission will record its meetings digitally.

(2) The dieital T i 111 ned for 30_d 14
erased-+2

3) Priorto-erasure—a A person may listen to the recording files on
equipment in the Commission’s offices.*

(4—Priorto—erasure Alternatively, a person may obtain a copy of the
recording files by paying a small fee to cover the cost of

reproduction. Cepies-willbeprevided-on-compact-disk:
2.4.11. Transcripts of meetings#
As a general rule, transcripts will not be made of Commission meetings.

36. Gov't Code §§ 11120-11132.
37. Minutes (Feb. 1960). See also Gov’'t Code § 11125.7.
38. Current practice; see Rule 2.1.3.
39. See also Gov’t Code § 11125.
40. Minutes (March 1959).
41. Minutes (Jan—2005-April 2011).
—43—1d:
44. Minutes (May 2005); see also Memorandum 2005-15.
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2.4.12. Commissioner identification

Commissioners should be identified with a name plate or other form of
identification so that members of the public are able to identify
Commissioners at meetings.*>

2.5. Communications to Commission

2.5.1. Confidential communication to Commission#6

The Commission does not ordinarily receive communications on a
confidential basis. The notice on the cover of a Commission tentative
recommendation should state that any comments received will be a part of
the public record and may be considered at a public meeting. The same
statement should be included in the footer on the first page of each staff
memorandum.

2.5.2.  Anonymous communication to Commission*’

Although the Commission encourages persons to identify themselves and
their affiliations, a communication to the Commission may be anonymous.
The Commission can take the anonymity of the author into account in
evaluating an anonymous communication. The identity of a source is
sometimes helpful in assessing the merits of an idea or how much weight it
should be given.

2.5.3.  Written communication to Chairperson or to individual Commissioner48

If the staff receives a written communication addressed to the Chairperson
or to an individual Commissioner regarding a Commission study, the staff
will treat the communication in the same manner as a communication to the
Commission as a whole. For example, if a communication relates to a topic
under study, the staff normally attaches the communication to a staff
memorandum, discusses the communication in the memorandum, and
presents the memorandum for consideration at a Commission meeting. If a
communication relates to other business of the Commission, the staff
normally responds to the communication.

If the Chairperson or an individual Commissioner receives a written
communication from an interested person regarding a Commission study, it
is recommended that the Chairperson or individual Commissioner forward
the communication to the staff.

45. Minutes (May 9 & 15, 1996).
46. Minutes (Feb. 2010); Minutes (May 2005); see also Memorandum 2010-1, p. 6;
Memorandum 2005-15.

47. Minutes (May 2005).

48. Minutes (May 2005); see also Memorandum 2005-15; Memorandum 87-70; Memorandum
87-39.
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2.5.4. Reproduction of written communication to Commission#®

A written communication to the Commission that is relevant to matters
currently under consideration may be attached as an exhibit to a staff
memorandum. A communication that is off-topic, defamatory, obscene,
invasive of personal privacy or confidentiality, or that is similarly
inappropriate for republication will not be reproduced as an exhibit unless it
is redacted to eliminate the inappropriate material. Any redaction shall be
clearly indicated. Email transmission details (such as time of transmission
and email addresses of recipients) and personal contact information shall be
routinely omitted in presenting an email communication, and this type of
omission need not be noted. A communication that is not reproduced as an
exhibit may be summarized in a staff memorandum.

2.5.5. Ex parte communication to Commission
Ex parte communication between members of the public and
Commissioners is discouraged. A person who wishes to comment on

Commission business should direct the comment to the Commission as a
whole.50

2.6. Evaluation of Suggested Topicss!

The decision as to which new topics will be requested for authorization at
a particular legislative session ordinarily is made at one meeting each year,
usually in the fall after action on the Commission’s current legislative
program is completed. A topic may be brought to the Commission’s attention
when a suggestion is received, but generally suggested topics will be held for
consideration as a group. This gives the Commission a useful overview for
deciding which new topics to request authority to study and for planning the
future study agenda.

2.7. Reports and Recommendations
2.7.1. Listing of members in report
A printed Commission report is dated as of the month in which the
Commission makes a final recommendation or approves printing of the
report, and the names of the members of the Commission at that time are
listed in the letter of transmittal.>2

49. Minutes (Feb. 2010); Minutes (March & May 2005); see also Memorandum 2010-1, pp. 6-7;
Memorandum 2005-15.

50. See also Rule 2.5.3.
51. Minutes (Sept. 1970); revised to reflect current practice.
52. Minutes (Oct. 1960); revised to reflect current practice.
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2.7.2. Dissents

Dissenting votes of Commission members on all or part of a
recommendation of the Commission are not reported in the recommendation.
Rather, a statement is included in the Annual Report of the Commission
stating in substance that “occasionally one or more members of the
Commission may not join in all or part of a recommendation submitted to the

Legislature by the Commission.”53

2.7.3. Prefatory note®*

Each Commission report should include a prefatory note stating:

This report includes an explanatory Comment to each section of the
recommended legislation. The Comments are written as if the
legislation were already operative, since their primary purpose is to
explain the law as it will exist to those who will have occasion to use it
after it is operative. The Comments are legislative history and are
entitled to substantial weight in construing the statutory provisions.
For a discussion of cases addressing the use of Law Revision
Commission materials in ascertaining legislative intent, see the
Commission’s most recent Annual Report.

2.7.4  Editorial, technical, and conforming revisions®®

After the Commission has approved a recommendation for printing, the

staff may make substantive or technical revisions in preparing the
recommendation for printing where necessary to conform to the
Commission’s policy decisions or to correct technical defects. Members of the
Commission may submit suggested editorial revisions of that type to the staff
for consideration in preparing material for publication.

3. Relationship with Legislature

3.1. Introduction of Billss6

Commission bills may be introduced by one of the legislative members of
the Commission. The Commission encourages other members of the
Legislature to be authors or coauthors of Commission bills.5” In this case, the
other legislators are selected by the Executive Seeretary Director5® after
consulting with the legislative members of the Commission or appropriate

53.
54.
55.
56.
57.
58.

(Dec.

Minutes (Aug. 1960). See also Minutes (July 1960).
Minutes (July 2002).

Minutes (Oct. 1979); revised to reflect current practice.
Minutes (Jan. 1959); revised to reflect current practice.
Id.

The Executive Secretary may be known and referred to as the Executive Director. Minutes
2010); See also Memorandum 2010-51, pp. 4-5.
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legislative staff members. Ordinarily, Commission bills will be introduced in
the form in which they are published by the Commission and later amended
to reflect changes that the Commission believes desirable.>

3.2. Contacting Individual Members of Legislature

The Commission has considered whether and under what procedure the
Executive Seeretary Director should contact individual members of the
Legislature to explain Commission bills.

Shortly before a legislative committee hears a bill to effectuate a
Commission recommendation, the staff should send (or assist the
Chairperson in sending) the recommendation and an explanatory letter to
each member of the committee. Aside from this practice and communications
with a legislative member of the Commission or an author, coauthor, or
prospective coauthor of a bill to effectuate a Commission recommendation,
the staff should not contact a member of the Legislature about a pending
Commission bill unless the member has raised questions about a Commission
bill in committee or otherwise and it seems likely that the member does not
fully understand the Commission’s recommendation or the reasons for it. If it
appears desirable, the Executive Seeretary Director may contact the member
to answer questions the member may have about the bill and otherwise
explain it. Care must be taken not to advocate or appear to be advocating
legislation in violation of Government Code Section 8288, which provides:

No employee of the Commission and no member appointed by the
Governor shall, with respect to any proposed legislation concerning
matters assigned to the Commission for study pursuant to Section
8293, advocate the passage or defeat of the legislation by the
Legislature or the approval or veto of the legislation by the Governor
or appear before any committee of the Legislature as to such matters
unless requested to do so by the committee or its chairperson. In no
event shall an employee or member of the commission appointed by
the Governor advocate the passage or defeat of any legislation or the
approval or veto of any legislation by the Governor, in his or her
official capacity as an employee or member.

3.3. Acceptance of Amendments After Introduction in Legislatures!

The legislator carrying a Commission bill and the Executive Seeretary
Director are authorized to amend the bill prior to or at the time of the hearing
on the bill where the amendment is a technical or nonpolicy amendment or
where the failure to make the amendment would jeopardize the enactment of

59. Id.
60. Minutes (May 2005); Minutes (Jan. 1971); see also Memorandum 2005-15.
61. Minutes (Dec. 2010); Minutes (Sept. 1987).
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the bill. If possible, the staff should submit the amendments to the members
of the Commission in advance of making the amendments, either at a
meeting or by distribution of a draft of the amendments to each member of
the Commission. If this is not possible, the amendments made to the bill
should be presented to the Commission, at the first opportunity, for review
and approval or for revision. In addition, whenever possible, an amendment
that involves a policy decision of the Commission should be discussed with
the Chairperson by telephone or email before being made. The authority of
the legislator to amend a bill the member is carrying for the Commission is
not limited, but any amendments so made should be submitted to the
members of the Commission using the procedure described above.

3.4. Request for Authority To Continue Existing Studies

A concurrent resolution is submitted at each legislative session to
authorize continuance of existing studies and any new studies the
Commission desires to undertake and, if needed, to remove previously
authorized studies from the Commission’s agenda.62

3.5. Proposing Changes in Laws Enacted on Commission Recommendation

The Commission has established that, as a matter of policy, unless there is
a good reason for doing so, the Commission will not recommend to the
Legislature changes in laws that have been enacted on Commission
recommendation.6?

3.6. Proposed Legislation Affecting Commission

The staff should immediately inform the Commission or members when
the staff becomes aware of pending legislation directly affecting the
Commission.®4

3.7. Introductory Information

The staff should send a letter to new legislators explaining that the
Legislature sets the Commission’s agenda, and that the Commission provides
a resource legislators should consider using where there are issues
appropriate for Commission study. The introductory letter to new legislators
should enclose a brief overview explaining how the Commission operates
and offering to provide additional information.®> The Commission staff will
also attempt to meet with new legislators personally.

62. Current practice. See Gov’t Code § 8293.
63. Minutes (Dec. 1971).
64. Minutes (Oct. 1986).
65. Minutes (Nov. 1994).
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4. Relationship with Governor

4.1. Contacting the Governor or the Governor’s Staff 6

The Commission has considered whether and under what procedure the
Executive Seeretary Director should contact the Governor or the Governor’s
staff to explain Commission bills.

When a bill to effectuate a Commission recommendation has passed the
Legislature and is being sent to the Governor for approval, the staff should
send (or assist the Chairperson in sending) the recommendation and an
explanatory letter to the Governor. Aside from this practice, the staff should
not contact the Governor or the Governor’s staff about a pending
Commission bill unless the Governor or the Governor’s staff has raised a
question about a Commission bill and it seems likely that the person raising
the question does not fully understand the Commission’s recommendation or
the reasons for it. If it appears desirable, the Executive Seeretary Director may
contact that person to answer questions about the bill and otherwise explain
it. Care must be taken not to advocate or appear to be advocating legislation
in violation of Government Code Section 8288.

5. Relationship with State Bar and Other Groups®’

The Commission seeks to work closely with the State Bar on major
studies. The customary practice is to work with the appropriate State Bar
section to develop a recommendation that will be supported by the State Bar
section or to minimize the differences between the Commission and the State
Bar section. The following guidelines have proven useful:

(1) Meeting materials are distributed to the designated
representatives of the State Bar section not later than the time the
materials are distributed to members of the Commission. The State Bar
section provides the Commission with detailed comments concerning
the meeting materials prior to the time the meeting materials are
considered by the Commission. If time permits, these comments are
distributed to each member of the Commission for study prior to the
meeting. Representatives of the State Bar section attend the meeting to
answer questions concerning the comments previously sent to the
Commission and to provide additional comments.

66. Minutes (Feb. 2010); see also Memorandum 2010-1, pp. 7-8.

67. Minutes (Sept. 1987). See also Gov’t Code §§ 8297 (State Bar “shall assist the commission in
any manner the commission may request within the scope of its powers or duties), 8289
(Commission duty to “[r]eceive and consider proposed changes in the law recommended by ...
any bar association or other learned bodies”).
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(2) After a bill has been introduced to effectuate a recommendation,
the State Bar section reviews the bill and the official Comments set out
in the Commission’s recommendation to suggest technical and policy
changes in the bill or the Comments.

(3) The Chairperson and members of the staff sometimes meet with
representatives of State Bar sections to informally discuss Commission
recommendations.

The Commission will follow these guidelines in its relations with other
bar associations and groups as appropriate.

6. Relationship with Research Consultants

6.1. Compensation of Research Consultants

Compensation of research consultants is on a modest scale, as paid in
connection with public service rather than at regular professional rates.®
Payment is made in a lump sum (rather than on an hourly basis) under a
contract made with the consultant.®® Partial payments may be made for
portions of a research study that have been completed.

6.2. Form and Contents of Consultant’s Study?
6.2.1. Statement of scope of background study

The Commission considers it important that there be a clear
understanding concerning the scope of the background study so that the
background study includes an adequate discussion of those matters that the
Commission believes are in need of study. For this reason, a statement of the
scope of the study is prepared by the staff in cooperation with the
Commission’s consultant. The statement identifies those aspects of the topic
to be studied that are considered by the Commission to be of particular
importance. Where appropriate, the statement may indicate uniform or
model acts or statutes of other jurisdictions that are to be considered in the
background study. The statement is intended to ensure that the background
study includes an adequate discussion of the matters that are described in the
statement, but is not intended to restrict the consultant in any way.

In some cases, the Commission may invite the consultant to meet with the
Commission before commencing work on the background study to discuss
the scope and methodology of the study. This will enable the Commission to
gain additional understanding of the subject matter and ensure that the

68. Minutes (June 1955).
69. Id.
70. Minutes (May 2005); Minutes (Jan. 1982); see also Memorandum 2005-15.
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background study will address all of the matters the Commission believes
would be useful in considering the topic.

6.2.2. Form and content of background study

The consultant is completely free to determine the form and content of the
background study, but the background study should include an adequate
discussion of the specific matters that the statement of the scope of the study
indicates should be discussed in the background study and such other
matters as the consultant believes should be considered in the background
study. The background study ordinarily is prepared in the form of one or
more law review articles.

A background study is most useful to the Commission if it includes the
following;:

(1) An identification of the specific problems that may require
legislative action.

(2) A discussion of existing California decisional and statutory law with
respect to each such problem and, where the consultant considers it
useful, a discussion of uniform and model acts, statutes of other
jurisdictions, and other material.

(3) The alternative methods by which each problem might be solved,
the advantages and disadvantages of each alternative, and the
consultant’s recommendations as to which alternative is best. The
consultant is completely free to make any recommendations the
consultant considers appropriate or desirable.

If views expressed in a consultant’s study are not in agreement with the
final recommendation of the Commission on the subject, the consultant may
be asked to review pertinent parts of the study. The consultant is not
required, however, to conform the study to the views of the Commission, nor
are any portions of the study eliminated when the study is published merely
because they are inconsistent with the final action of the Commission.”
Whenever possible, the consultant’s study is published in a California law
review or other publication and may be republished by the Commission. In
some cases, a study may be published only in the Commission’s reports.
Studies are printed with a note explaining that the views expressed are not
necessarily the views of the Commission.

71. Minutes (Aug. 1960).
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6.3. Presentations by Consultant to Other Persons or Groups™

If a consultant makes any presentation of a background study and
recommendations to any person, or legislative or other group, the consultant
shall make clear at the time the presentation is made that:

(1) The consultant’s recommendations are not recommendations of the
Commission and do not represent the views or recommendations of
the Commission.

(2) The Commission may or may not make recommendations on the
particular matter and, if the Commission does make
recommendations, those recommendations will be made in the
Commission’s printed report to the Legislature.

6.4. Involvement of Consultant in Litigation?s

A consultant is free to continue professional activities in an area related to
the subject for which the consultant was hired to advise the Commission,
including involvement in litigation. However, if the consultant becomes
involved in litigation on the side of a party or as amicus curiae, the consultant
shall do the following:

(1) Advise the Commission of involvement in the litigation.

(2) When the person’s status as a Commission consultant becomes
known to the parties litigant or the court, make clear that the
consultant’s views do not represent the views or recommendations
of the Commission and that the Commission’s recommendations, if
any, will be made in the Commission’s printed report to the
Legislature.

6.5. Advisers to Commission Consultant 74

Although the Commission encourages consultants to seek the views of
other experts and interested persons in the course of preparing a background
study, the Commission does not approve the consultant setting up an
advisory committee or similar named group.

6.6. Additional Funding of Consultant Studies

A consultant retained by the Commission for the preparation of a
background study may seek to obtain grants or funding from foundations or
other sources for the purpose of preparing the study required by the
Commission, but no grant or funding shall be accepted by the consultant

72. Minutes (Jan. 1990); Minutes (Jan. 1982). For further discussion of this matter, see
Memorandum 90-2; Memorandum 89-74.

73. Minutes (Jan. 1990).
74. Id.
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without the prior approval of the Commission, which approval shall be set
out in the Minutes of the meeting at which the approval was given.”s

6.7. Report on Status of Research Studies

Periodically, the Executive Seeretary Director is to submit for Commission
review the status of each research study being prepared by an outside
research consultant.”o

7. Printing and Distribution Policies

7.1. Authority To Print and Distribute Commission Materials?

The Executive Seeretary Director determines when material should be
printed. However, no recommendation shall be printed, or distributed, unless
the recommendation has first been approved for printing and distribution by
the Commission.

At the discretion of the Executive Seeretary Director, a “Staff Report”

miner—editorial-notes—in—brackets,in—-a—convenientform may be prepared
following enactment of a Commission recommendation, to assist persons
using the new law. A staff report may include relevant legislative
amendments, revised Commission Comments, revised tables, or minor
editorial notes, in a convenient form. Any changes from the Commission’s
recommendation will be clearly indicated as such. Staff Reports may be
printed or provided in either hard copy or electronic form or both.

7.2. Hardeover Bound Volumes?

Each Commission recommendation is incorporated into a hardeever
bound volume of the Commission’s REPORTS, RECOMMENDATIONS, AND
STUDIES. In general, one bound volume is prepared each year, but that may
vary due to fluctuations in the volume of Commission recommendations and
budgetary constraints. The Executive Seeretary Director shall determine how
many copies of the bound volume to order for the Commission’s use.

Copies of the hardeover bound volumes will be distributed to legal
depository libraries by the Office of State Publishing under the Library
Distribution Act.

75. Minutes (Sept. 1987).
76. Minutes (April 1971); revised to reflect current practice.

77. Minutes (Feb. 2010); Minutes (March 1960); see also Memorandum 2010-1, pp. 1-3 &
Attachments.

78. Minutes (Feb. 2010); see also Memorandum 2010-1, pp. 1-3 & Attachments.
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7.3. Distribution?
7.3.1. Bound volumes

When a bound volume is printed, complimentary copies are sent to a
limited number of government officials, legal publishers, and others. Bound
volumes are also sent to current members of the Commission and to members
whose tenure is covered in the volume.

7.3.2. Distribution to Members of Legislature

In aceordance—with—legislative —mandate general, members of the

Legislature are sent a complimentary copy of a final report or
recommendation only on request.8? However, copies of recommendations are
provided to members of a legislative policy committee that is considering
legislation to implement the recommendation.!

7.3.3.  General materials distribution policys2

(1) All current and recent materials are available electronically from the
Commission’s website. Availability of materials on the Internet will be
suggested as a first option to persons wishing to obtain copies of Commission
materials. Almost all older meeting materials and publications are available
on the website.

(2) Printed bound volumes and staff reports are available at cost.

(3) Current tentative recommendations are available free of charge,
including multiple copies (e.g., for bar committees), to persons wishing to
review and comment on them.

(4) Meeting materials are available free of charge to persons who attend
meetings or comment on the materials, and will be available at cost to other
persons.

(5) The staff has discretion to vary these rules in appropriate
circumstances (e.g., provide discount for bulk purchase or educational use).

7.3.4. Privacy policy

If a person requests disclosure of a mailing list maintained by the
Commission, the Commission must balance the policies of the Public Records
Act requiring disclosure®® against the policies of the Information Practices Act
requiring protection of personal information.#* The Commission (or its staff,
as appropriate in the circumstances) should make this determination on a

79.
80.
81.

For the current Publication Distribution Policy, see Appendix D.
See Gov’t Code § 9795.
See Rule 3.2.

82.

Minutes (Feb. 2010); Minutes (Sept. 1996); see also Appendix D. For discussion of a prior

distribution policy, see Memorandum 94-36.

83
84

. Gov’'t Code §§ 6250-6276.48.
. Civ. Code §§ 1798-1798.78.
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case by case basis, evaluating the specific circumstances of each particular
request.8®

7.4. Sale of Commission Publications

When the budgetary situation requires, the Commission has adopted a
policy that a charge be made for Commission publications.8¢

7.5. Cooperation with Continuing Education of the Bar

The Commission has published several publications in cooperation with
California Continuing Education of the Bar (CEB). These publications have
been published primarily for CEB use in connection with programs designed
to instruct lawyers concerning major legislative enactments that have resulted
from Commission recommendations. Sometimes CEB has included
Commission material in program materials or appendices to other
publications, instead of financing the printing of a separate pamphlet. The
Commission cooperates by supplying electronic copy of Commission
recommendations and other material.

7.6. Publication of Commission Material in Law Reviews

7.6.1. Background Studies

A study may be published in a law review if it is accompanied by the
substance of the following note:

This article was prepared to provide the California Law Revision
Commission with background information to assist the Commission in
its study of this subject. The opinions, conclusions, and
recommendations contained in this article are entirely those of the
author and do not necessarily represent or reflect the opinions,
conclusions, or recommendations of the Law Revision Commission.

A letter should be obtained from a law review publishing a Commission
study recognizing that the Commission itself may republish the article in a
publication containing its recommendation to the Legislature.

7.6.2. Tentative Recommendations

A tentative recommendation may not be published in a law review unless
Commission permission is first obtained.?” If a tentative recommendation is
published in a law review or otherwise distributed, it should be accompanied
by the substance of the following note:58

85. Minutes (July 2002).

86. Minutes (July 1991); for the current price structure, see Appendix D.
87. Minutes (Dec. 1965).

88. Minutes (June 1966); current practice.
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The purpose of this tentative recommendation is to solicit public
comment on the Commission’s tentative conclusions. A comment
submitted to the Commission will be considered at a public meeting
when the Commission determines what, if any, recommendation it
will make to the Legislature. It is just as important to advise the
Commission that you approve the tentative recommendation as it is to
advise the Commission that you believe revisions should be made to it.

The Commission will often substantially revise a proposal in response
to comment it receives. Thus, this tentative recommendation is not
necessarily the recommendation the Commission will submit to the
Legislature.

7.7. Internet Website and Emailse

The Commission maintains a website on the Internet at
<www.clrc.ca.gov>. Background information and information on current
activities, such as agendas, bills, tentative recommendations out for comment,
and the like, is kept current on the website. Commission meeting materials,
tentative recommendations, printed reports, and other materials are available
for downloading. Subject to storage limitations, downloadable files are
retained on the Commission’s website for the convenience of the public and
also as a cost-saving approach to distributing material of interest.

Email to Commissioners should be sent to <commission@clrc.ca.gov=>,
where it will be treated like any other communication to the Commission. On
request, Commissioners are also provided with an individual agency email
address (name@clrc.ca.gov). Commission members may, as an individual
choice, provide their direct email addresses for linking from the Commission
website. The Commission has decided not to provide biographical
information on Commissioners at the website.”

The staff will send the email edition of meeting agenda to Commissioners
on request.

Interested persons may subscribe to be notified by email each time a new
document is posted to the Commission’s website on a particular subject. The
message shall contain a link to download the new document. This option is
also available to Commissioners on request.

89. Minutes (Feb. 2010); current practice.
90. Minutes (May 2001); Minutes (May 1996).
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8. Delegation of Authority

8.1.

Delegation of Authority By Executive Seeretary Directore!

Except with respect to personnel and fiscal matters, any of the acts in this
Handbook that may be done by the Executive Seeretary Director may also be
done by a member of the Commission staff designated by the Executive

Seeretary Director.

8.2. Personnel and Fiscal Matters Generally®

Both the Chairperson and the Executive Seeretary Director are authorized
to sign on behalf of the Commission the necessary documents giving one or
more Commissioners and employees authority to sign personnel and
financial documents. The Chairperson, Executive Seeretary Director, and
Chief Deputy Counsel are authorized to sign all such documents.

The Executive Seeretary Director is authorized to determine the particular
types of documents that the Chief Deputy Counsel and other Commission
employees can sign as a matter of practice.

8.3. Personnel Matters®
8.3.1. Hiring

Appointments, promotions to higher level positions, and involuntary
terminations of persons to or from positions as Executive Seeretary Director;

or Chief Deputy Counsel,—and—ether—full-timeattorney—peositions—on—the
Cemmtssionstaff shall first be approved by the Commission.

In the case of an appointment of a person to a full-time permanent
attorney position (other than Executive Seeretary Director or Chief Deputy
Counsel), the approval of the Chairperson shall be obtained before the
appointment is made, but Commission approval is not necessary.

8.3.2. Other Matters

The Executive Seeretary Director is authorized to take all actions, other
than those specified in Rule 8.3.1, with respect to appointment, promotions,
terminations, leave, merit increases, other salary increases, and the like, for
Commission employees other than the Executive Seeretary Director. Any
other person authorized to sign personnel documents has similar authority
but, except in emergency circumstances, this authority should be exercised
only after consulting with the Executive Seeretary Director. It is understood
that no such action shall be taken over the objection of the employee involved

91. Minutes (May 2005); see also Memorandum 2005-15.
92. Minutes (Feb. 2010); Minutes (Oct. 1965).
93. Minutes (Feb. 2010); Minutes (Oct. 1971); Minutes (Oct. 1965).
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unless the Chairperson or the Commission first indicates approval of the
action proposed to be taken by the Executive Seeretary Director.

8.3.3. Matters Involving Executive Seeretary Director

The Chairperson is authorized to take all actions, other than those
specified in Rule 8.3.1, with respect to appointment, termination, leave, merit
increases, and other salary increases, and similar matters for the position of
Executive Seeretary Director. The Chief Deputy Counsel is authorized to
approve sick leave and vacation leave requests of the Executive Seeretary

Director. The—Exeeutive—Seeretary—may—beknownand referred—to—as—the
Exeeutive Director™

8.4. Out-of-State Travel %

The Chairperson is authorized to approve requests for authorization by
the Department of Finance and the Governor of unbudgeted out-of-state
travel by members of the Commission’s staff. Requests for budgeted out-of-
state travel are presented for approval by the Department of Finance and
Governor by submission of the necessary document by the Executive

Seeretary Director.

8.5. Contracts and Leases

The Executive Seeretary Director is authorized to sign on behalf of the
Commission all leases and contracts previously approved by the
Commission.? The Executive Seeretary Director is authorized to execute

contracts covering equipment maintenance, equipment rental, subscriptions,
and the like.

95. Minutes (Oct. 1965).
96. Minutes (July 1964).



