CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM
Study K-402 February 3, 2016

Memorandum 2016-8

Relationship Between Mediation Confidentiality and Attorney Malpractice
and Other Misconduct: Public Comment

The Commission' has received the following new comments relating to its
study of the relationship between mediation confidentiality and attorney

malpractice and other misconduct:
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We describe the attached comments and one other new communication below.

UPDATED LIST OF PETITIONERS FROM BILL CHAN

Bill Chan has provided an updated list of signatories to the online petition by
Citizens Against Legalized Malpractice.? As of January 29, 2016, the total number
of signatories was 225. Mr. Chan reports that “while some signatories are signing
from other states or even countries, their comments indicate that they have been
or are currently involved with litigation in California.”3

Both Mr. Chan and the staff have asked Change.org to furnish petitioner lists
directly to the staff. Thus far, those efforts have been unsuccessful.

1. Any California Law Revision Commission document referred to in this memorandum can
be obtained from the Commission. Recent materials can be downloaded from the Commission’s
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff,
through the website or otherwise.

The Commission welcomes written comments at any time during its study process. Any
comments received will be a part of the public record and may be considered at a public meeting.
However, comments that are received less than five business days prior to a Commission
meeting may be presented without staff analysis.

2. Exhibit pp. 1-7.

3. Exhibitp. 1.



COMMENTS OF RON KELLY

Mediator Ron Kelly has submitted a letter in which he offers six suggestions
for improvement of the Commission’s proposed approach to this study:*

(1) “The Commission can provide that only a client alleging
misconduct and the lawyer defending against the claim can be
subpoenaed to testify about mediation communications or turn
over their documents created for mediation.”>

(2) The Commission could prevent disclosure of mediation statements
made by persons other than the client alleging misconduct and the
lawyer defending against the claim.® The Commission could do
either of the following:

(a) “[T]n accordance with the 2009 Appellate Court decision in
Cassel, [provide] that the client and lawyer in a later
misconduct dispute may obtain and submit evidence of
their own mediation communications that ‘contain no
information of anything said or done or any admission by a
party made in the course of the mediation” ...."””

(b) Provide that if a judge later decides to allow discovery or
admission of evidence of mediation communications by
other participants that evidence shall be sealed and not
disclosed.?

(3) “The Commission can limit the exception to apply only in cases
where a client alleges misconduct by their own lawyer.”?

(4) “The Commission can provide that a mediator is incompetent to
testify in State Bar Court as well as in a malpractice action.”1?

(5) The Commission could “Establish Clear Need for Change” by
requesting further data from the State Bar.!! Mr. Kelly offers more
specific suggestions regarding what data exist and what
information to request. The State Bar is aware of Mr. Kelly’s
comments on this point and is preparing a response.

(6) The Commission could explore “Options to Preserve Predictable
Confidentiality.”!2 In particular, Mr. Kelly suggests examining the
following options from the Compilation of Possible Approaches
that the staff prepared last August:!3

Exhibit pp. 8-10.

Exhibit p. 8.

Exhibit p. 9.

Id. (underscore in original).

Id. (underscore in original).

Id.

10. Id.

11. Id.

12. Id.

13. Memorandum 2015-33, Table T-1 to T-33.
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e Option A-4-a. Enact a provision implementing the approach

described by the court of appeal in Cassel v. Superior Court,
101 Cal. Rptr. 3d 501, 509 (2009): The attorney and client
would be treated as a single mediation participant, and the
mediation confidentiality statute would be inapplicable to a
private discussion between an attorney and client, at least if
the discussion contains no information of anything said or
done, or any admission by a party, in the course of the
mediation.

Option A-4-e. Create a mediation confidentiality exception
for private attorney-client communications, but condition it
on the right of either party to object that it would be unfair
to consider their private communications without also
considering the communications of other parties outside the
attorney-client relationship. Consider the merits of that
objection in camera. Allow the judge to bar the introduction
of the private attorney-client communications if justice
requires it. Permit introduction of mediation
communications involving mediation participants other
than the attorney and client, if those participants waive
confidentiality as to the relevant communications, solely for
purposes of the proceeding at hand.

Option  B-1-a.  Allow  disclosure  of mediation
communications when all mediation participants waive
confidentiality except an attorney accused of malpractice or
other misconduct.

e Option B-1-b. Add a provision to the Evidence Code that

requires an attorney representing a client in a mediation to:
(a) have all mediation participants complete an attendance
sheet, which the attorney shall retain for two years, and (b)
agree that mediation communications directly between the
client and the attorney may be disclosed in any action for
legal malpractice or in a State Bar disciplinary action, where
professional negligence or misconduct forms the basis of
the client’s allegations against the attorney.

Option C-2. Require disclosure that includes examples of
malpractice.

Option C-3. Require pre-mediation distribution and
completion of disclosure form.

Option C-4. Require mediator or attorney to make some/all
of the disclosures already required of a mediator in a court-
connected mediation.

Option C-5. Require a disclosure re confidentiality like the
one in a 2005 proposal by the Civil and Small Claims
Advisory Committee of the Judicial Council.14

14. See Exhibit p. 10; see also Memorandum 2015-33, Table T-1 to T-33.
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CAROL A. PETERS

Attorney Carol A. Peters stresses the importance of mediation confidentiality:

Confidentiality is the key element that makes Mediation so
much more appealing; not because it is faster or less expensive, as
those are monetary issues.

Confidentiality appeals to the emotional element of a litigated
matter: and all litigated matters have an emotional element.

Therefore, in my opinion, if Confidentiality is removed from the
Mediation process, then Mediation is turned into a mere step-child
of the Judicial Process ....15

She describes some personal experiences that have affected her view on this

matter.16

COMMENTS OF ERIC VAN GINKEL

Professor Eric Van Ginkel (Straus Institute for Dispute Resolution) has
previously urged the Commission to propose enactment of the Uniform
Mediation Act (“UMA”) in California.l” In his latest communication, he points

out some new sources of information and reiterates his position on the UMA:

[TThe UMA ... forms a well-balanced, well-thought out system of
mediation confidentiality, with the necessary exceptions to the
mediation privilege. The UMA has worked well in states that have
adopted it, so why would California not follow suit?!8

COMMENTS OF NANCY YEEND

Mediator Nancy Yeend says that any decision of the Commission in this
study “must be based on facts and data, and not speculation or emotional
hyperbole.”1® She notes that in “a recent missive one person suggested that the
Commission consider a smorgasbord of options outlined in Memo 2015-33.”20
The staff presumes that Ms. Yeend is referring to the comments from Mr. Kelly
discussed above. She says that “[i]f that memo is going to be considered, then it

should be done with extreme caution.”?!

15. Exhibit pp. 11-12.

16. Seeid.

17. See Memorandum 2014-46, Exhibit pp. 4-9; Memorandum 2015-13, Exhibit p. 48.
18. Exhibit p. 13.

19. Exhibit p. 14.

20. Id.

21. Id.



Ms. Yeend goes on to point out a few options from the staff’s Compilation of
Possible Approaches 22 that “could warrant consideration.”? Those approaches

are:

e General Approach C-2. Require disclosure that includes examples
of malpractice.

e General Approach C-3. Require pre-mediation distribution and
completion of disclosure form.

e General Approach C-4. Require mediator or attorney to make
some/all of the disclosures already required of a mediation in a
court-connected mediation.

e General Approach C-7. Require the Judicial Council to prepare an
informational video on mediation confidentiality and require
participants to view it before mediation.

e General Approach C-8. Require inclusion of disclosures re
mediation confidentiality in the ADR informational packet that the
court distributes when referring a case to ADR.

e General Approaches C-9, C-10, C-11, and C-12. Require disclosures
re adjusting fees in mediation.

e General Approach D-5. Cooling-off period.?*

Ms. Yeend also warns that “[a]lthough some of the options in the memo may
be helpful, constructing a statute by taking bits and pieces ... is an extremely
high-risk way to create law.”? In her view, “[u]sing existing statutes and
perhaps tailoring them may not only be prudent, but also far more efficient.”2¢
She specifically suggests enactment of the UMA in California (General Approach
B-2)?” and implementing Florida’s mediator regulation system (General
Approach D-6).28

Finally, Ms. Yeend offers some comments about the nature of the resistance to
revising California’s mediation confidentiality statutes.? She urges the
Commission not to “be persuaded by those arguing against full disclosure.”3°

22. Memorandum 2015-33, Table T-1 to T-33.

23. Exhibit p. 14.

24. See id.; see also Memorandum 2015-33, Table T-1 to T-33.
25. Exhibit p. 14.

26. Id.

27. See Exhibit p. 14.

28. Exhibit p. 15.

29. Id.

30. Id.



COMMENTS OF HANADY TAYFOUR

In addition to the above comments, the staff received a communication from
Hanady Tayfour describing a mediation in which a lawyer and a mediator
allegedly lied to a client and coerced the client to enter into a disadvantageous
mediated settlement agreement. 3! We have not reproduced that communication
in this memorandum because it provides details about a recent mediation that
appears headed towards litigation.

Respectfully submitted,

Barbara Gaal
Chief Deputy Counsel

31. Email from H. Tayfour to B. Gaal (12/13/15) (on file with Commission).
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EMAIL FROM BILL CHAN (1/29/16)

Dear Ms. Gaal,

Please find attached the latest list as of today ( January 29, 2016 ). The web site shows a
slightly higher number but it takes about a day for Change.org to post new signatures to
the spreadsheet.

We found from the comments that while some signatories are signing from other states or
even countries, their comments indicate that they have been or are currently involved
with litigation in California.

Examples found are,
Geerte Frenken, Netherlands and Julia Jones, Massachusetts.
Best regards,

Bill Chan
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California Law Revision Commission January 21, 2016
c/o UC Davis Law School

400 Mrak Hall Drive

Davis, CA 95616

Re: Study K-402 - 6 Ways You Can Improve the Recommendation
1. Limit Subpoenas - Only Disputing Client and Lawyer
2. Prevent Disclosure of Other Parties' Statements
3. Limit Who May Complain - Only Client Against Own Attorney
4. Don't Empower Mediators to Coerce Settlements
5. Establish Clear Need for Change
6. Show that Commission Explored Options to Preserve Predictable Confidentiality

Dear Chairperson Kihiczak and Commissioners,

The Commission took its first substantive vote on direction for this study at its August 7, 2015
meeting. It voted to direct staff to draft legislation to remove current confidentiality protections and
allow in all relevant evidence on an allegation of lawyer misconduct in mediation. The Commission
received hundreds of written statements opposing this decision. These included opposition from
organizations like the State of California's own Mediation and Conciliation Service, the California
Dispute Resolution Council, the Southern California Mediation Association, the Association for
Dispute Resolution of Northern California, the Contra Costa County Bar Association, and
Community Boards of San Francisco, and from individual mediators from all sectors of practice
ranging from the immediate past chairman of the board of JAMS to former family law bench officers
(all available in "Public Comments" memos here <http://www.clrc.ca.gov/K402.html>).

The Commission deserves recognition and appreciation for its responsive actions at the following
meeting. On October 8 it voted to narrow the proposed change in five significant ways. It voted to:
a. Narrow the new proposed exception to malpractice and disciplinary actions against attorney-
advocates only, reversing the August 7 decision to make it also apply in alleged mediator
malpractice actions,
b. Leave Evidence Code section 703.5 as is. This will retain current mediator incompetence to
testify in malpractice actions, although this section will still allow mediators to testify in State Bar
Court,
c. Retain the current finality of mediated settlements,
d. Restrict evidence of mediation communications obtained in malpractice actions from
admissibility in other proceedings, such as the underlying dispute if it doesn't settle, related third
party actions, etc., and to
e. Provide an initial review by a judge in an in camera hearing as a preliminary step, and
hopefully before allowing subpoenas forcing mediation participants to repeat their mediation
statements under oath.

The opposition statements generally asserted that a major public benefit will be lost with the
Commission's expected legislation. It seems very likely there will continue to be widespread
opposition to the Commission's recommended legislation. This letter will recommend six ways the
Commission can act to further improve its proposed recommendation to the Legislature.

1. Limit Subpoenas - Only Disputing Client and Lawyer. The Commission can provide that
only a client alleging misconduct and the lawyer defending against the claim can be subpoenaed to
testify about mediation communications or turn over their documents created for mediation. Pages
14-18 of Commission staff 's Memo 2015-55 suggest the Commission consider what staff calls the
leading case from a state with an exception similar to the one proposed by the Commission. In
Avary v. Bank of America the Texas Appellate Court reasoned "[i]t is one thing to order discovery
from a party alleged to have committed a tort during the mediation process; it is another to reach
across the mediation table to parties who have settled the claims against them." (emphasis
added by Commission staff)
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2. Prevent Disclosure of Other Parties' Statements. The Commission can provide either
a) that in accordance with the 2009 Appellate Court decision in Cassel, that the client and lawyer
in a later misconduct dispute may obtain and submit evidence of their own mediation
communications that "contain no information of anything said or done or any admission by a party
made in the course of the mediation" (Cassel v. Superior Court, 101 Cal Rptr 3d 501,509 -
this option is described on pages 14-15 of staff's Memo 2015-22 - please also see below), or
b) that if a judge later decides to allow discovery or admission of evidence of mediation
communications by other participants that evidence shall be sealed and not disclosed.

3. Limit Who May Complain - Only Client Against Own Attorney. The Commission can be
clear its proposed legislation aims to provide a client with wider remedies for alleged mediation
misconduct by their own lawyer, and is not intended to provide another way that the other side can
threaten or additionally pressure opposing counsel. The Commission can limit the exception to
apply only in cases where a client alleges misconduct by their own lawyer.

4. Don't Empower Mediators to Coerce Settlements. The Commission has voted to
maintain our current protections against a mediator coercing a settlement with threats to become a
witness against any party the mediator may believe is offering too little or demanding too much. This
protection helps ensure voluntary settlements. It's provided by Evidence Code Section 703.5 and
makes a mediator incompetent to testify in a later civil case such as a malpractice action.

The same logic applies in disciplinary actions. "Buyer's remorse" is a common experience. A
decision to accept or reject a proposed settlement can later seem to a client like it was the wrong
choice. It does not serve the public interest for the Commission to create a new ability for a mediator
to take an attorney aside in mediation and threaten to become a witness against that attorney in
State Bar Court for advising a client to accept or reject a proposed settlement. The Commission can
provide that a mediator is incompetent to testify in State Bar Court as well as in a malpractice action.

5. Establish Clear Need for Change. Commission staff has indicated that it has not been able to
identify reliable data, research or other evidence to establish the frequency of lawyer misconduct in
California mediations. Opponents argue that over the past thirty years hundreds of thousands and
probably millions of Californians have gained the benefits of predictable mediation confidentiality,
and the Commission's likely recommended legislation would remove that benefit in order to make it
easier for a few clients to sue their attorneys for alleged malpractice.

The Commission has a credible means to establish whether there is in fact a need for this change
using an existing database of seventy thousand recent complaints against lawyers. Over the most
recent five year period for which records are available, the State Bar received 73,717 complaints
against lawyers (page 13, State Bar Annual Discipline Report dated April 30, 2015 ). An informal
email poll was already sent to all State Bar investigators and prosecutors in 2014 by the Office of
the Chief Trial Counsel. Responses identified only four or five cases where our current mediation
confidentiality protections had posed a significant problem for them during the previous year. A
recent search for the keyword "mediation" of all published State Bar Court appellate level decisions
for the period 11/19/2010 through 5/19/15 (in the Review Department Opinions published online)
identified only four cases containing this term - Southwick 11-0-11334,Guzman 11-O-17734,
Leonard 09-O-11175, and Weiss 09-O-10499. None referenced allegations of misconduct by
lawyers in mediation.

The data exists in the State Bar's computer system evidencing how many complaints found valid
by a State Bar investigator in this five year period involved clients complaining about their lawyers'
mediation conduct. The California Supreme Court's 2013 decision in Sander v. State Bar of
California states in relevant part "under the common law right of public access, [when] there is a
sufficient public interest in the information contained in [its]...database...the State Bar is required to
provide access to it if the information can be provided in a form that protects the privacy of
[individuals] and no countervailing interest outweighs the public's interest in disclosure."

2.
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The Commission can certainly assert there is a sufficient public interest in determining whether there
is a need to change current law in a way likely to affect the caseloads of every court in the state -
especially since so many hours of public agency, organization and individual time has already been
spent on this question and so much more will be. The Commission can request the State Bar
provide the anonymized statistical information to answer this question, or alternatively can search
these records for the keyword "mediation" and produce redacted copies eliminating individual
identifying information.

6. Show that the Commission Explored Options to Preserve Predictable
Confidentiality. Staff's Memo 2015-33 titled "Compilation of Possible Approaches" summarizes
dozens of suggestions submitted to address the problem (available at
<http://www.clrc.ca.gov/pub/2015/MM15-33.pdf>) At the August 7 meeting, staff suggested that
the Commission start by exploring those options that might both preserve predictable
confidentiality and reduce the chances of clients being harmed by lawyer misconduct in mediation,
such as those in categories B and C of Memo 2015-33. Commissioner King at the time argued in
favor of an approach aimed at prevention rather than facilitating additional lawsuits. At the time, the
Commission declined to explore or develop these other options.

Many such options from this staff memo warrant further investigation from the Commission and staff.
The author urges the Commission, for instance, to explore and further develop at least options
A-4-a, A-4-e, B-1-a, B-1-b, C-2, C-3, C-4, and C-5. Once explored and discussed, the
Commission could assure the Legislature it had fully explored other options before recommending
the removal of the protections for candid communications in mediation that appear to have served
the public reasonably well overall for thirty years.

Respecitfully submitted,
"R Ky

Ron Kelly
2731 Webster St.
Berkeley, CA 94705
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EMAIL FROM CAROL A. PETERS (12/17/15)

Re: Mediation Confidentiality

I live in the UNIVERSE of Penalty of Perjury ~ but no one ever really pursues any
remedies for its breach.

I am an elder abuse litigation Attorney who spent more than $77,xxx of her own funds
fighting Freddie Mac for ELEVEN YEARS over an elder’s fraudulent conveyance out of
her house title to [Mr. C]: if Confidential Mediation had been possible back then (1993-
2004), much of that initial money might have been saved. Case numbers available on
request for Mrs. [H’s] Conservatorship, civil case, probate, 5 appeals and 2 bankruptcies,
both by [Mr. C].

Since then, I have served four times as a SETTLEMENT OFFICER for the SFVBA
program which was adopted by the LASC Probate Dept when it had to consolidate all of

its branch Courts into downtown Courtrooms, due to the Calif Legislature budget cuts of
Court funding. (LA County is the LARGEST Court system in the CountRy.)

Based on that experience, I have formed the opinion that Parties Litigant greatly desire
resolution, so that everyone involved has been motivated to ‘talk turkey’ and settle their
issues, in a SELF-DIRECTED style.

Doing so at the Courthouse (with a NON-Judge) may connote “going to Court”, but in
reality, my other experiences in Mediation have been just as productive: the last one
beginning at a Court Reporter’s Office at 10:00 AM involved more Attorneys than
Parties (due to Fiduciary issues, two Parties had to have 2 Attorneys each, one for
themselves as a Beneficiary and one for their administration as Trustee) and after 2
adjournments for food (no libations) ended up with a signed settlement agreement signed
14 hours later at 11:58 PM at a local coffee shop, with the two camps split between the
Bar and being closer to the restrooms.

Without the confidentiality element of Mediation, that settlement would never have
occurred.

Without the confidentiality element of Mediation, we are hard-pressed to get our Clients
to even consider using the process: having Judge (more like on TV) make the decision ala
Judge Judy is much more appealing emotionally.

Confidentiality is the key element that makes Mediation so much more appealing: not
because it is faster or less expensive, as those are monetary issues.

Confidentiality appears to the emotional element of a litigated matter: and all litigated
matters have an emotional element.
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Therefore, in my opinion, if Confidentiality is removed from the Mediation process, then
Mediation is turned into a mere step-child of the Judicial Process:

The Judge has staff and a Courtroom ~ a set, if you will, ~ from which to play the drama.

The Mediator has Confidential Communications: able to deal with conscience, setting
things right, and even retribution.

We are designed to serve our Clients, and to serve too their Best Interest.

Eliminating Confidentiality will too greatly minimize our ability to do so, because of
cutting off our ability at their knees, for their prayers for an end to it all.

With warm regards,
/s/

CAROL A. PETERS, Esq.

Law Office of Carol A. Peters
Phone: 626-793-9383

FAX: 626-793-3552

www .elderlegalhelp.com

Ye Olde English Professional Centre
1100 East Green Street

Pasadena, CA 91106-2500

1> Staff Note. In what might be an overabundance of caution, the staff redacted some names in
the above message from Ms. Peters. The names do not appear to be necessary to effectively
convey her sentiments for purposes of this study.
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EMAIL FROM ERIC VAN GINKEL (12/23/15)

Re: Alfieri v. Solomon
Dear Barbara,

I am sending you a link to a discussion of a recent Oregon Supreme Court case, Alfieri v.
Solomon, by Prof. Kristen Blankley: http://www.indisputably.org/?p=7923.

Professor Blankley observes that Oregon is not a UMA state, pointing out that the
Uniform Mediation Act “makes an exception to the mediation privilege for
communications offered to prove or disprove a claim of professional malpractice. UMA §
6(a)(6).” At the same time, Prof. Blankley argues in favor of the protection of pre-
mediation communications.

The Oregon case and Professor Blankley’s comments show once again that California
should adopt the UMA, which forms a well-balanced, well-thought out system of
mediation confidentiality, with the necessary exceptions to the mediation privilege. The
UMA has worked well in states that have adopted it, so why would California not follow
suit?

I wish you and your staff the very best wishes for the Holiday Season, and a Happy 2016!
Eric

Arbitrator & Mediator
LL .M. in Dispute Resolution

Fellow, College of Commercial Arbitrators (CCA)
Member, International Council for Commercial Arbitration (ICCA)

Adjunct Professor of Law, Straus Institute for Dispute Resolution
Pepperdine University School of Law

Of Counsel, Schonewille & Schonewille, Amsterdam

11693 San Vicente Blvd. #908
Los Angeles, CA 90049

Tel: (310) 836-1919

Mobile: (310) 569-9505

Fax: (310) 815-0255

E-Mail: eric@ericvanginkel.com
Website: www.BusinessADR.com

Schonewille & Schonewille
Vijzelstraat 68-78

1017 HL Amsterdam

The Netherlands
eric@schonewille-schonewille.com
+31 (0)20 206-7715
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SILICON VALLEY MEDIATION GROUP

January 29, 2016

California Law Revision Commission
4000 Middlefield Road, Room D-1
Palo Alto, CA 94303-4739

Re: Relationship Between Mediation Confidentiality and Attorney Malpractice (Study K-402)

Dear Commissionets:

Over the past two and a half years, you have requested comments and suggestions from the public
on this study. Many people have expressed their concerns, both pro and con, regarding changing the
present confidentiality statute. It is not the number of people articulating one position, or the
number of times a person addresses the Commission that will determine the outcome; any decision
must be based on facts and data, and not speculation or emotional hypetbole.

In a recent missive one person suggested that the Commission consider a smorgasbord of options
outlined in Memo 2015-33. If that memo is going to be considered, then it should be done with
extreme caution. Some sections that could warrant consideration:

*  General Approach C-2 thru 4: Focus on disclosure, which is not presently being done in an
explicit-way stating that malpractice is protected. Supporting the principle of full disclosure
are the suggestions in C-7 and 8 requiring education about the process and confidentiality
ptior to participating in the first session. Some mediators merely regurgitate the statute, but
this does not point out that misconduct and malpractice are specifically protected. Parroting the
statute affords both attorneys and mediators a cover to avoid being up-front and saying, "My
malpractice is protected.”

*  General Approach C-9 thru 12: These suggestions go a long way to protect mediation
participants from relying on verbal assurances when it comes to fee adjustments.

*  General Approach D-5: Having a petiod of time for a petson to step back from the pressures
‘of negotiating, before signing a settlement, could also wotk in tandem with the ptevious
suggestions.

Although some of the options in the memo may be helpful, consttucting a statute by taking bits and
pieces, such as A" something hete, and "B" something there, is an extremely high-risk way to create
law. Using existing statutes and perhaps tailoring them may not only be prudent, but also far more
efficient. For example:

*  General Approach B-2: Enact the Uniform Mediation Act. It has a proven track record of
working well, and there has been no decline in the use of mediation or a tsunami of
malpractice litigation, as speculated by most who have contacted the CLRC; or

Telephone: (650) 857-9197 ® Email: nancy@svmediators.com
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General Approach D-6: Use Flotida's model, which has the most comprehensive rules.
Mediation in California is like the "W7/d West." Thete are no standards, no univetsal code of
ethics, no competency requitements, and no oversight of mediators in private practice—
nothing! Anyone can wake up one morning and declare, "I am a mediator!" In California if
mediators are "incompetent to testify" what makes them "competent” to function as mediators?

Now that the howling from those who want to continue protecting both attotney and mediator
misconduct and malpractice has inundated the Commission, it is time to assess the misguided
resistance:

Claims: Fear of being accused, let alone sued for professional misconduct and/or
malpractice. Of coutse if California had a system, such as Florida's, there would be a process
that would permit a confidential evaluation of malpractice claims, and if the claims had
merit, a process to address it.

Business Reduction: Fear that if the public learned that both attorney and mediator misconduct
and malpractice were protected, no one would use the process. Concern over the potential
loss of business seems to be a motivating factor for maintaining the status quo rather than
protecting the public's right to know and informed consent.

Training: Presently only statewide standards regulate volunteer mediators—nothing for paid
"brofessionals.” Some trainets handing out "certificates of completion” eithet directly say or imply
that those who have taken the course are now "vertified.” There is no credentialing agency in
California. Mediators ate actually "cerzified” in Flotrida. If competency, training and education
standards were implemented, then there would be a higher probability of better mediators.
Florida also regulates the number of actual "instruction hours" (breaks and lunch time are not
counted as part of the training time, unlike some California trainings). Flotida requires that specific
learning objectives must be included, training matetials must incorporate specific items, and
important topics, such as ethics, have established minimum training time requirements.
Roleplays, exercises and workbooks must meet specific standards and materials are reviewed
on a regular basis. In addition, Florida's Dispute Resolution Center, DRC, maintains
qualification standards for all trainers.

Ethics: Fear that disclosure of close working relationships between certain attorneys and
mediators and other ethical violations would be compulsory. Limited disclosure
requirements and a lack of supervision have the potential of becoming incubators for

abuse—like failing to specifically disclose that attorney and mediator malpractice are
protected.

Please do not be persuaded by those arguing against full disclosure. Every mediation participant
desetves a fair and ethically managed process. Adopting the UMA or an even more comprehensive
ptrocess would be simplet, more effective and less resource consuming than attempting to design a
patchwork statute.

Sincerely,

N ancy Nea/ Yeend
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