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09/12/89
TERTATIVE RECOMMENDATION
relating to

MISCELLANEOUS PROBATE CODE REVISIONS

CONTIRUATIOR OF EXISTING LAW
[Probate Code § 2]

Section 2(a) states that, to the extent a new provision of the
code is substantially the same as an old provision, the new provision
is to be construed as a restatement and continuation of the old
provision and not as a new enactment., The section, however, fails to
expresaly spell out an important implication of that principle: the
subject matter of the provision is governed by the new provision in
which the old provision is continued, notwithstanding the repeal of the
old provision.l The section should be amended to fill this technical

gap.

REFERENCE TO STATUTE INCLUDES AMENDMENTS AND ADDITIONS
[Probate Gode § 7]

Section 7 provides that a Probate Code reference to a statute
includes amendments and additions to the statute, For completeness,
Section 7 should include renumberings of the statute, and should apply

as well to references made by cther statutes to the Probate Code.

1. Thus, for example, if under the old law a fiduciary relationship is
created, an obligation is entered into, a 1liability 1is incurred, an
appointment is made, an order or Jjudgment is made or entered, a
petition 1s filed or proceeding is commenced, or a transaction 1is
executed, 1its validity sand continued existence i1s unaffected by the
restatement and continuation of the old law in the new law.
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o 120-H0UR BHRVIVAL <-REQUIREMENT
[Probate Code §§ 221, 230, 6211)]

Newly-enacted legislation applies a 120-hour survival requirement
in order for an heir to take by intestate succession.2 The policies
that suggest a 120-hour survival requirement for intestate successiond
apply with equal force to devolution under a statutory will. However,
the statutory will fails to include any survival reguirement. The law
of intestate succession 1s, in effect, a statutory will for persons who
have failed to execute their own wills, and the statutory will should

be conformed by Incorporating a 120-hour survival requirement.

ACCEPTANCE BY DISTRIBUTEE
{Probate Code §§ 1206, 11850]

Section 1206(b) provides that notice need not be given to an heir
or devisee "if the person's interest has been satisfied pursuant to
court order or as evidenced by the person’s written receipt or written
acceptance.” Section 11850(b) refers to a distributee who refuses to
Yaccept or give & receipt for the property.”

The concept of an acceptance is not implemented in the statutes on
distribution; the statutes provide only for a "receipt" by the
distributee, which may also take the form of recordation of a court
order or the personal representative's deed.% Section 11751.
Sections 1206(b) and 11850(b) should be made consistent by eliminating
the reference to an acceptance.

2., Prob. Code § 6403, as amended by 1989 Cal, Stat. ch. [AB 158], § 5.

3. See Recommendation Relating to 120-Hour Survival Reguirement, 20
Cal. L. Revision Comm'n Reports 21 (1990).

4. Prob. Code § 11751.




* TRANSITIONAL"'PROVISIONS:FOR GUARDIANSHIP-CONSERVATORSHIP LAW OF 1981
[Probate Cede §§ 1480-1491]

The Guardianship-Conservatorship Law became operative on January
1, 1981,° Because the new law made significant substantive and
procedural changes, elaborate transitional provisions were also
provided.® Most of the transitional provisions no longer gserve a
function and should be repealed. In addition, general transitional

provisions for the entire Probate Code adequately cover most problems.7

THIRD PERSONS ACTING IN GOOD FAITH
[Probate Code §§ 1875, 3074, 11750, 13106.5, 13203, 18103, 18104]

Varlous provisions of the Probate Code are inconsistent in the
standard they apply to protection of third persons who rely on
ostensible authority or title in good faith and for wvaluable
consideration. While a number of provisions broadly protect a third
person who acts in good faith,8 other statutes are limited to a good
faith "purchaaer,"9 er to a goed faith "encumbrancer"10 or
"lessee,"!l or to a miscellaneous combination of persons acting in

good faith and for value.l12

5. 1979 Cal. Stat. ch. 726, § 4.
6. Prob. Code §§ 1480-1491,.
7. See Prob, Code §§ 2, 3.

8. Prob., Code §§ 2545 (guardianship and conservatorship sales), 8272
(revocation of probate), 18100-18102 (third persons dealing with
trustee).

9. Prob. Code §§ 11750 (distribution of property), 18103 (effect on
purchaser of cmlssicn of trust from grant of real property).

10. Prob, Code §§ 1875 (legal capacity of conservatee), 3074
{management or disposition of community property where spouse lacks
legal capacity), 18104 (effect on real property transactions where
beneficiary undisclosed).

11. Prob, Code § 13106.5.

12, Prob, Code §§ 13106.5, 13203 (affidavit procedure).




-+ There  is .ne occesion.to distinguish -among the various persons .-

protected under most of these statutes.,  Many of them are unduly narrow
in their coverage, and the variances in wording may, by implication,
cause them to be construed more narrowly sti11,13 The existing
references to "third persons acting In goed faith" are both better and
more prevalent in the code than the other references, and this language
should be standardized throughout the code.

LIABILITY OF FIDUCIARY WHO SIGNS INSTRUMENT
[Probate Code §§ 2110, 2551, 9606, 9805)

A personal representative may, pursuant to court order, execute a
note and mortgage or deed of trust on estate property.l4 The phrasing
of these particular provisions creates an implication that the personal
representative may be perscnally liable for signing other instruments
in cases where the statute ig silent on the igsue.

The general rule 1s that a perscnal representative is not
personally 1liable to third persons on instruments signed by the
personal representative if the personal representative makes clear that
the action 1s being taken in a representative capacity.15 The
predecessor of Section 9805(b), former Section 833, addressed this
point specifically.l6 By comparison, the trust law is clear as to the

13, It 1is not clear, for example, whether protection of an
"encumbrancer" exXtends to a lessee. Civil Code 1114 defines
"incumbrances” to include taxes, assessments, and all liens on real
property. Gases have applied the term "encumbrance" to covenants,
restrictions, reservations of right-of-way, easements, leaseg, and
deeds of trust, among other interests, 1 A. Bowman, Ogden's Revised
California Real Property Law §§ 3.4, 11.20 (1974).

14, Prob. Code §§ 2550, 9805.

15, See, e.g., 3 California Decedent Estate Practice § 23.13 at 23-11
{(Cal. Cont. Ed. Bar, rev. ed. July 1988).

16. "The note or notes and mortgage or deed of trust shall be signed
by the executor or administrator as such, and shall create no perscnal
liability against the person so signing." Former Prob. Gede § 833
{emphasis added,) A comparable provision 1in the Guardianship-
Conservatorship Law retains the "as such” limitation. Prob. Code §
2551(d).




- general~ -immmity  of . .a-» trustee where: the. fiduciary capacity is

- disclosed,17

A general provision should be added to the Probate Code, along the
lines of the trust law, that makes clear that a personal representative
acting in a fiduciary capacity is not personally 1liable on the
ingtruments in which the fiduciary capacity is disclosed. A similar
change should be made in the comparable provision governing a guardian

or conservator of the estate.l8

LIMITATION PERIOD FOR ACTION AGAINST SURETY
IN GUARDIANSHIP CR CONSEEVATORSHIP PROCEEDING
[Probate Code § 2333)

An action against sureties on a bond iIn a guardianship or
conservatorship proceeding must be commenced within four years from
discharge or removal of the guardian or conservator, or within four
years from the date the order surcharging the guardian or conservator
becomes final, whichever is later.19 If a person entitled to bring
the action is under a legal disability to sue, the person may commence
the action within four years after the disability is removed.Z20

For decedents’ estates, the period for bringing an action on the
bond 1s four years, without any tolling period for 1legal
disability.Zl This provision was adopted for decedents' estates

because of the need te ensure finality in probate proceedings. If

17. Probate Code Section 18000(a) provides: "Unless otherwise
provided in the contract or in this chapter, a trustee is not
perscnally liable on a contract properly entered into in the trustee's
fiduciary capacity in the courge of administration of the trust unless
the trustee fails to reveal the trustee's representative capacity or
jdentify the trust in the contract."

18. Prob. Code § 2551(4),.
19, Prob. Code § 2333.
20. Prob. Code § 2333.

21. See Prob. Code § 8488.

e




.~ NAceSsaFy- torprotect.the-interests of: a-person-under legal  disability,

a guardian ad litem may be appointed to bring the action.22

It is not desirable to have one limitation pericd for decedents’
estates and a different period for guardianships and conservatorships.
The guardianship-conservatorship law should be conformed to the law
governing decedents' estates, so there will be a uniform four-year
limitation period without tolling. A guardian ad litem may be
appointed in an action on the bond in guardianship and conservatorship

proceedings, the same as in decedents' estates.Z23

COURT-AUTHORIZED MEDICAL TREATMERT FOR MINOR OF INCOMPETENT
[Probate Code §§ 2357, 3208]

Where an adult for whom no conservator has been appointed is in
need of medical treatment but is unable to give informed consent, an
interested person c¢an petition the court to authorize medical
treatment.2? Where a ward or conservatee is in need of medical
treatment that may not be authorized by the guardian or conservator and
the ward or conservatee 1s unable to give informed consent, the
guardian or conservator can petition the court to authorize medical
treatment.23 In either of these situations the court may authorize
the treatment on a determination that the person's medical condition
requires the treatment and, 1f untreated, the condition will become
life-endangering or "result in a serious threat to the physical health"
of the person.26

This standard is unduly narrow in its restriction to treatment for
problems that are a threat to the phjsical, as opposed te mental,
health of the person. The standard should be expanded to cover threats

to the person's mental health as well. There are numerocus protections

22. Prob. Code § 1003.
23, Prob. Code § 1003.
24, Prob. Code § 3208.
25. Prob. Code § 2357.

26. Prob. Code §§ 2357((h)(2), 3208(a)(2).




-against..abuse -built-intoxthe statutes in -the: form: of appointment of an
atterney to represent the person's interest, notice to interested
persons, court determination that treatment is necessary, and
limitation on the type of treatment that can be given.27

EXECUTION, EXTENSION, REREWAL, OR MODIFICATION OF LEASE
[Probate Code §§ 2501, 2555, 9832, 9941]

A guardian or conservator may execute a real property lease
without court authorization 1f the monthly rental does not exceed
$1,50028 and may extend, renew, or modify a real property lease
without court authorization if the monthly rental does not exceed
$750.29 A personal representative likewise may execute, extend,
renew, or modify a real property lease without court authorization if
the monthly rental does not exceed $1,500.30

The $1,500 maximum rental for a fiduciary to deal with a lease
without court authorization should be increased to $2,500. Recent
price increases in the real estate market in California have resulted
in substantial rises in rentals. It is not uncommon for monthly
rentals, even for residential properties, to exceed $1,500.

The fiduciary should not be required to obtain a court order, with
the attendant delay and cost to the estate, simply to deal with
ordinary lease transactions at market rates. Increasing the maximum
rental to $2,500 monthly for independent fiduciary action would take

routine cases out of court review,

EXAMINATION OF WRONGDOER
[Probate Code §§ 2616-2619.5]

Guardianship-conservatorship law permits the court to require a

person to appear and be examined under oath if the person is suspected

27. Prob. Code § 2357, 3200-3211.
28. Prob. Code § 2555.
29. Prob. Code § 2501(b),

30. Prob. Code §§ 9832(b), 9941(a).
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-of having -fraudulently -obtainmed or “wrongfully disposed of property of
the ward or conservatee, if the person has an instrument in writing
belonging to the ward or conservatee, if the person asserts a claim
against the ward or conservatee, or if the estate asserts a claim
against the person.31 The guardlanship-conservatorship provision is
not & complete, self-contained statute; it incorporates by reference
some, but mnot all, of the parallel provisions for decedents'
estates.32 The incorporation is confusing because it is unclear which
decedents' estates provisions apply and which do not. For example, it
is not clear whether guardianship-conservatorship law authorizes
written interrogatories,33 or whether the double damages provision of
the decedents' estates law applies.34

The incomplete guardianship—conservatorship provision should be
replaced with a new self-contained article drawn from the decedents'
estates provisions, This will eliminate the confusion under the

present statute,

DISPOSITIOCN OF ASSETS ON DEATH OF WARD OR CONSERVATEE
[Probate Code § 2631}

If a ward or conservatee dles while the guardianship or
conservatorship proceeding 1s pending, the guardian or conservator may
pay debts and expenses and, if the estate value is less than $10,000,
may petition for an order authorizing the guardlan or conservator to
liquidate the estate by withdrawing funds on deposit 1in financial
institutions, collecting insurance and other property of the ward or

conservatee, and selling peraconal property of the ward or

31. Prob. Code § 2615.
32, See Prob. Code §§ 8870-8874.

33, Written interrogatories are authorized under decedents' estates
law by Probate Code Section 8871.

34, See Prob. Code § 8874.




. conservatee, 3. After paying:expenses,-the guardian or conservator may -

- distribute the estate to those entitled to it,36

The statutes authorize summary distribution of a decedent's estate
if the estate value is 1less than *60,000.37 The guardianship-
conservatorship provisions should be conformed teo the decedents'
estates provisions by increasing the maximum estate value to $60,000

for use of the court-authorized liquidation procedure.

IMMUNITY OF COUNTY RECORDER
[Probate Code §§ 2901, 7603])

Section 2901(d){(2) gives the county recorder immunity for
recording a written certification of the public guardian, and Section
7603(d)(2) gives a similar immunity In the case of a certification of
the public administrator. The county recorder is not as a general
principle subject to liabillity for recording any instrument authorized
or required by law to be recorded. Rather, the opposite 1s true: the
county recorder is lilable for failing to record as required.33 The
immunity provided by Sections 2901(d){2) and 7603{d)(2) 1s unnecessary
and should be repealed.

NOTICE IN COMMURITY PROPERTY PROCEEDING
[Probate Code § 3131]

If an elderly married person who lacks legal capaclty needs to
enter a nursing facility for care, it may be necessary to divide the
community property intoe two equal shares of separate property to
establish eligibility for Medi-Cal. This will require a petition by
the competent spouse for court authorization of the propesed community

property transaction.3? Notice of the time and place of hearing and a

35. Prob. Code § 2531.

36. Prob. Code § 2631,

37. Prob. Code §§ 13000-13157.

38. See, e.g., Gov't Code §§ 27101, 27203.

39. Prob. Code §§ 3100-3154,




cepy of the petition: musts besent to sdult-relativea within the second : .

degree of the spouse who lacks 1egal~capacity.4° The petition must
contain a description and estimated value of the community property.4l

The Commission is informed that the competent spouse often objects
to being required to send a copy of the petition to his or her in-laws,
thus divulging the detalls of family finances and property.42 It
should be sufficient to send the notice of the time and place of
hearing, which describes the general nature of the matter to be
heard.%3 & family member who wants the details of the transaction may
obtain a copy of the petition from the court file,

The Commission recommends deleting the regquirement that a copy of
the petition be sent with the notice of hearing in proceedings for

court approval of a community property transaction,

DURATION OF CUSTODIANSHIP URDER UNIFORM TRANSFERS TO MINORS ACT
[Probate Code § 3920.5]

Under the Galifornia Uniform Transferas to Minors Act, the general
rule 1s that the custodianship of a minor's property terminates when
the minor reaches 18 and the property is transferred to the minor.4%
However, a person who transfers property under the act by will, trust,
nomination, Iirrevocable exercise of power of appointment, or
irrevocable gift may specify that the custodianship is to extend beyond
the age of 18, Under Section 3920.5, the age may be extended to 25,
except in the case of an irrevocable gift, in which case it may be
extended only to age 21.

The reascn for the limitation to age 21 in the case of a gift ia
that a gift held beyond age 21 will not qualify for the $10,000 annual

gift tax exclusion under Internal Revenue Code Section 2503(c).

40. Prob. Code §§ 3121, 3131.
41. Prob. Code § 3121.

42, Letter from Catherine L. Hughes, Legal Center for the Elderly and
Disabled {(Sacramento), to Johnh DeMoully {(February 1, 1989).

43. See Prob. Code § 1211.

44, Prob. Code § 3920,
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+ Howewer,--a-person may' wish 'to-make a gift to:a minor in custodianship
"that continues until age 25, even though it means paying a gift tax.

The law should not assume that avoldance of gift tax 1iability is
always the controlling factor, but should allow a donor to extend
custodianship of an irrevocable gift to age 25, 1f desired.

PARENT-CHILD RELATIONSHIP IN INTESTATE SUCCESSION
[Probate Code §§ 6408, 6408.5]

Probate Code Sections 6408 and 6408.5 specify when an adopted
person inherits from or through the person's natural parents, and vice
versa. These statutes are complicated and the interrelaticnship of
these two sections is confusing. Section 6408 appears to be a complete
statement of the law, while Section 6408.5 modifies the application of
Section 6408 by a "notwithstanding” clause.

These two sections should be consolidated into one longer section,
without changing the substance of the law, This will make the law

clearer and easier to use.

PROPERTY DEPOSITED WITH COUNTY TREASURER
[Probate Code § 7663]

Probate Code Sections 7660-7666 provide a summary procedure for
disposition of &small estates {under §60,000) by the public
administrator. Under thls procedure the public administrator may
summarily liquidate assets, pay debts and expenses, and make
distribution to beneficiaries, outside the normal probate notice and
hearing procedures, Beneficlaries are thereafter 1liable to unpaild
creditors, and the public administrator must file a statement of
disposition with the county clerk and retain records of disposition for
three years.

If the decedent has no beneficiaries, the public administrator
deposits the balance with the county treasurer for use in the general
fund.#5 Section 7663(b)., Although there is a general procedure in

the Government Code for beneficiaries to make a claim on funds

45. Prob. Code § 7663(b}.

-11~




» 7w -depesited .withs the:county - tressurer, ~the-Jaw: Iis not clear that the

general procedure applies to funds deposited under Probate Code Section
7663(b).

The general Government GCode procedure is found in Sections
50050-50056. These provisions specify that unclaimed funds in the
county treasury are subject tc claim and escheat as follows:

{1) The treasurer must hold the funds for at least three years.

{2) During the three-year holding pericd the funds may be released
to an helr, beneficlary, or duly appointed representative upon
submitting proof satisfactory to the treasurer. If the treasurer
rejects the claim, the claimant may commence an action to recover the
funds.

(3) If the funds have not been claimed after three years, the
property may be escheated to the county on a procedure that involves
publication of notice in a newspaper of general circulation in the
county stating the amount of money, the fund in which it is held, and
the proposed date of eacheat {45 to 60 days thereafter).

{4) In response to the published notice, any person who claims the
funds may file a claim with the county treasurer. If the treasurer
rejects the claim, the claimant may file a complaint and serve summons
within 30 days and no funds may be escheated until the action 1is
resolved.

{5) The publication procedure only applies to amounts of $10 or
greater. Amounts of less than $10 may be escheated after three years
without notice.

The general procedure is applicable to unclaimed funds deposited
with the county treasurer from any source, including probate. Any
doubt that this procedure applies as well to funds deposited under
Probate Code Section 7663(b) should be eliminated by an express
reference to the Government Code precedure. This will clarify existing
law and eliminate future litigation over the issue.

In addition, because deposits under Section 7663(b) are not
publicized at the time of the deposit, the claim procedure should be
augmented by public notlce, at 1least where the amount deposited is
substantial. Where any amount deposited with the county treasurer
exceeds $10,000, the public administrator should transmit relevant

information concerning the deposit to the State Controller for

-2
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=compilation. -and sreporting .along -withr other - information concerning
unclaimed estates held by the state,

FRAUD IN PREOCURING ORDEE ADMITTING WILL TO PROBATE
OR APPOINTIRG PERSONAL REPRESENTATIVE
[Probate Code § B3007]

Under Probate Code Section 8007, a court order admitting a will to
probate or appointing a personal representative is not conclusive if it
is procured by fraud. By case law, "fraud" in this context means
extrinsic, not intrinsic, fraud.%® Section 8007 should be conformed
to case law by making clear that it is only extrinsiec fraud that

prevents the order from having conclusive effect,

STATEMENT OF DUTIES OF PERSONAL REPRESENTATIVE
[Probate Code § 8404]

A personal representative that is not a truat company must file an
acknowledgment of recelpt of a statement of duties and liabilities of
the office before letters are issued.?? Truat companies are exempted
from this requirement because of their expertise as personal
representative.

The 1law provides mno comparable exemption for the public
administrator, despite the fact that the public administrator has

expertise as personal representative, Te require the public

46. Estate of Crisler, 83 Cal. App. 2d 431, 188 P.2d 772 (1948).
Extrinsie fraud 1s that which prevents a falr adversary hearing by
deliberately keeping a party in ignorance of the proceeding or in some
other way fraudulently preventing the party from presenting a claim or
defense. An order procured by extrinsic fraud is subject to collateral
attack. Id.; 8 B. Witkin, California Procedure Attack on Judgment in
Trial Court § 204, at 602 (34 ed. 1985). Intrinsic fraud is fraud
occurring during the course of an adversary proceeding. An order
procured by intrinsic fraud is not subject to collateral attack. The
theory is that intrinsic fraud will ordinarily be exposed during the
proceeding by diligence of the party and counsel, and that occasional
unfortunate results of undiscovered perjury or other Intrinsic fraud
must be endured in the interest of stabllity of judgments. & B.
Witkin, supre § 221, at 625.

47. Prob. Code § 8404,

-13-




- ..administrator to . .file- an -acknowledgment: of  receipt of a statement of -

duties and liabilities merely creates unnecessary paperwork.

Public administrators should be exempted from the requirement of
filing an acknowledgment of receipt of the statement of duties and
liabilities.

LIABILITY OF PERSONAL REPRESENTATIVE FOR CLAIMS AGAINST DECEDERT
[Probate Code § 8544]

Section 8544(c) provides that a special administrator "is not
liable to a creditor™ on a claim against the decedent, except where the
special administrator 1is granted the powers of a general personal
representative, The implication of this language is that a general
personal representative may be personally liable for c¢laims of a
decedent,

Although a personal representative is named as the defendant in a
lawsult to recover on a claim against the decedent,48 the personal
repregsentative is not personally Jliable for claims against the
decedent, The law should be revised to eliminate the implication that
a general personal representative 1s personally liable on a creditor's

claim.

APPRAISAL OF PROPERTY SUBJECT TO QPTION
[Probate Code § 9962]

Section 9962 requires that an option to sell real property in the
estate must be for at least 90X of the appraised value of the property,
based on a probate referee's appralsal., The section fails to recognize
that appraisal by a probate referee may have been waived under Section
8903 and the property appralsed by another person. This situation is
recognized in Section 10309(c}, the general Procbate Code statute
requiring estate sales to be at 90% of appraised value. Sectlon 9962
should be conformed with Section 10309(¢).

48 . See, e.g., Section 573(a) (cause of action may be maintained
"against the decedent's personal representative").

—14—




= .0 %z BALE ~OF. DECEDENT 5 INTEREST IN COTENANCY
[Probate Code § 10006]

If a decedent owned an undivided interest in property as a joint
tenant or tenant in common and the personal representative wants to
sell the decedent's Interest, the personal representative needs the
cooperation of the cotenants. For real property, the only way the
estate can get a good price for the decedent's interest is if the other
cotenants are willing to sell their interests, so the buyer can become
sole owner. This 1s complicated by the requirement that, umder
supervised administration, sale of the decedent's interest is subject
to courtroom overbidding and court approva1.49

The living cotenants should be authorized voluntarily to subject
their interests to the overbid and court approval procedure. This will

ensure that the successful bidder can chbtain the entire property.

BROKERS' COMMISSIONS
[Probate Code § 10162.6]

Existing law does not provide rules governing the compensation of
brokers where the personal representative makes an exclusive listing
contract to sell estate property and the contract provides that no
commission 1s due to the exclusive listing broker 1f the property is
sold to a particular person named in the contract.”’? Guidance is
needed in this area so that the parties to sales of estate property can
plan their conduct rationally, and to resolve disputes that may arise
concerning entitliement to compensation.

Where a sale 1s made to a bidder named in the contract between the
personal representative and the exclusive 1listing broker, the

commissions due any brokers involved should be computed under the

49. The problem is less acute with fungible personal property such as
stocks, because the property can he divided in kind and only the
decedent's interest sold,

50. For provisions governing brokers' commissions, see Prob. Code §§
10150-10167.

~15-




-normalarules,il.exeept that-:the 'commisaion that would be payable to

the broker holding the contract is not paid. Thus, the estate gets the
benefit of the provision excluding compensation to the listing broker
where a sale is made to the purchaser named in the contract.32

Under the proposed rule, if the sale is made to the person named
in the contract (Bidder X), the rules governing situations where no
broker has an exclusive listing contract are applicable. Consequently,
the broker with the limited exclusive 1listing contract (Broker A) 1s
not entitled to any commission, and the commissions of any other
brokers involved in the sale are determined as if Broker A were not
involved in the sale. If the sale is not made to Bidder X, the rules
governing situations where a broker has an exzclusive listing contract
are applicable. Consequently, the limitation in the exclusive listing
contract 1s ignored and the normal rules applicable where a broker has
an exclusive listing contract are used to determine the compensation of

Broker A and any other brokers involved in the sale,

INFORMAL DISTRIBUTION
[Probate Gode § 12250}

Section 12250 prevides for discharge of the personal
representative after compliance with the terms of the order for final
distribution. While the section does not preclude discharge where
distribution is made before entry of an order for distribution, it does
not expressly recognize this practice either.

By way of contrast, the provisions governing pavment of debts
state that the personal representative is not required to pay a debt
until the court has ordered payment, but that "[n]othing in this
section precludes settlement of an account of a personal representative

for payment of a debt made without prior court authorization,"53

51. See Prob. Code §§ 10160-10147.

52, The application of this rule in a varlety of sltuations to which
it would apply 1is 1llustrated in the examples set out in the Comment to
propesed Prohate Code Section 10162.6, at pages [52-54) infrs.

53. Prob. Code § 11422{(d).
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-~ The- practice- of-making ~informal dimtribution should-be recognized
by statute, just as the practice of informal payment of debts 1s
statuterily recognized in Section 12250.

QUALIFIED DOMESTIC TRUSTS
[Probate Code §§ 21524, 21526]

NOTE. The Commission is aware of pending federal legislation to
revise the law governing qualified domestic trusts (H.R. 3150), and
will make corresponding revisions in the proposed California
legislation if federal revisions are enacted.

The federal estate and gift tax marital deduction provisions54
were modified in 1988 by the new limitaticn that a marital deduction is
not allowed for property passing to the surviving spouse unless the
surviving spouse i1s a citizeri of the United States.®? The new
citizenship requirement does not apply if property passes t¢ the
surviving spouse in a "qualified domestie trust."36

The new federal law creates problems in California because of
California's large immigrant population. It is not uncommon for a

California decedent with & substantial estate to leave a surviving

54. 1IRC §§ 2056, 2523.

55. IRC §§ 2056(d){1), 2523(i), enacted by the Technical and
Miscellaneous Revenue Act of 1988 (Nov. 10, 1988). The new provision
applies to estates of decedents dying after the date of enactment.

56. IRC § 2056(d)(2). A trust is a qualified domestic trust if all of
the following conditlons are gsatisfied:

(1) the trust instrument requires that all trustees of
the trust be individual citizens of the United States or
demestic corporations,

(2) the surviving spouse of the decedent is entitled to
all the income from the property In such trust, payable
annually or at mere frequent intervals,

(3) such trust meets such requirements as the Secretary
may by regulations prescribe to ensure the collection of any
tax imposed by subsection (b), and

(4) an election under this section by the executor of
the decedent applies to such trust.

See IRC § 2056A(a).
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spouse - who -is not -a -United  States  citizen.37 Standard marital
deduction estate plans involving such persons are now obsolete and may
produce unfortunate results for many California residents,>8

While the new federal law allows a marital deduction for property
that passes to a surviving noncitizen spouse under a ™qualified
domestic trust," the law as written appears to require the trust
instrument to Include an express statement that all trustees must be
citizens or domestic corporations.’? This 1s obviously a problem for
marital deduction trusts drafted before the new federal law was
enacted, as well as for trust instruments drafted defectively after the
new federal law was enacted.

California law should, to the extent practicable, validate the
estate plan of a California decedent who makes a marital deduction gift
to the decedent's ncnecitizen spouse. If the gift 1s intended to
qualify for the marital deduction and is made in trust, California law
should ensure that the trust 1s a qualified domestic trust by requiring
that all trustees be 1individual citizens of the United States or
domestic corporations. If the trust instrument names a disqualifying
trustee, the disqualifying trustee should be replaced by a qualified
successor trustee named in the trust instrument or, if no qualified
successor trustee is named in the instrument, by a qualified successor
trustee named by the dlsqualifying trustee. The trust also should be
required to comply with relevant federal regulations for qualified

domestic trusts.

57. GSee, e.g., Gerstenfeld, The QDI: New Solution for a New Problem?,
10 Est. Plan. & Cal, Prob, Rep. 113 (1989)}.

58, 1Id.
59. See note 56, supra. This rule appears to apply even though the

trust instrument actually names a United States citizen or a domestic
corporation as trustee,
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The Commission's recommendations would be implemented by enactment

of the following provisions:

Prchbate Code § 2 (amended Continuation of existi law

2. (a) A provision of this code, insofar as it is substantially
the same as a previously existing provision relating to the same

subject matter, shall be construed as a restatement and continuation

thereof and not as a new enactment, and the gubject matter contipues to
be governed by the provision of this code notwithstanding repeal of the

reviously existing provi .

{(b) A provigion of this code, insofar as 1t is the same in
substance as a provision of a uniform act, shall be so construed as to
effectuate the general purpose to make uniform the law in those states
which enact that provision.

Comment, Subdivision (a}) of Section 2 is amended to emphasize
that the repeal of previously existing law does not affect the
continued coverage of new law that is subatantially the same, Thus,
for example, if a fiduciary relationship 1s created, an obligation is
entered into, a liability is incurred, an appointment is made, an order
or judgment is made or entered, a petition 1s filed or proceeding is
commenced, or a transaction is executed, under the previously existing
law, its validity and continued existence is wunaffected by the
restatement and continuation of the previously existing law in this
code.

Probate Co amended erence t te include endmen
and additions
7. VWhenever a reference is made in this coede to any portion of

this code or to any other law, or in any other law to any portion of

this code, the reference applies to all amendments and additions and
renumberings heretofore or hereafter made,

Comment ., Section 7 is amended to expand its coverage to
references made to this code in other laws, notwithstanding Section &
(construction of ccde). Section 7 is also amended to make clear that a
reference in this code or elsewhere to a provision of this code by
section number picks up subsequent renumberings of the section. See
also Section 2 {continuation of existing law).
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= 221.,- (a) This chapter does not apply in any case where Section
103, 6146, 6211, or 6403 applies.

(b) This chapter does not apply in the case of a trust, deed, or
contract of insurance, or any other situation, where (1) provision is
made dealing explicitly with simultaneous deaths or deaths in a common
disaster or otherwise providing for distribution of property different
from the provisions of this chapter or (2) provision is made requiring
one person to survive another for a stated period in order to take
property or providing for a presumption as to survivorship that results
in a distribution of property different from that provided by this
chapter.

Comment ., Section 221 1s amended to refer to Section 6211
(120-hour survival requirement under statutory will}.

Probate Code § 230 (amended), 120-hour survival requirement

230. A petition may be filed under this chapter for any omne or

more of the following purposes:

(a) To determine for the purposes of Section 103, 220, 222, 223,
224, 6146, 6147, 6211, 6242, 6243, 6244, or 6403, or other provision of
this code whether one persen survived another.

{b) To determine for the purposes of Section 1389.4 of the Civil
Code whether issue of an appointee survived the donee.

(c) To determine for the purposes of Section 24606 of the
Education Code whether a person has survived in order to receive
benefits payable under the system.

{(d) Teo determine for the purpesesa of Section 21371 of the
Government Code whether a person has survived in order to receive money
payable under the system.

{e) To determine for the purposes of a case governed by former
Sections 296 te 296.8, inclusive, whether persons have died other than
simultaneously.

Comment, Section 230 1s amended to add the reference to Section
6211 (120-hour survival requirement under statutory will),

Prebate Code 12 amended c distribute
1206. {(a) Subject to subdivision (b}, where notice is required to
be given to known heirs or devisees, notice shall be given to the
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- following persons:

(1) If the estate is an intestate estate, to the heirs named in
the petition for letters of administration and to any additional heirs
who become known to the person giving the notice prior to the giving of
the notice.

(2) If the estate is a testate estate, to the devisees named in
the petition for probate of the will and to any additional devisees who
become known to the person giving the notice prior to the giving of the
notice,

(b) Notice need not be given to a person under subdivision {a) 1if
the person's interest has been satisfied pursuant to court order or as
evidenced by the person’'s written receipt es-weitten-aceeptanee,

Comment, Subdivision (b) of Section 1206 is amended to delete the
reference to a written receipt and the reference to an acceptance by
the distributee. The nature of a receipt is determined by other
statutea. See, e.g., Section 11751, The concept of an acceptance is
not implemented in the statutes on distribution.

Probate Gode §§ 1480-1491 ¢( de or ealed Tran onal
ovisions for Guardianship-Co ators wof 1

CHAPTER 5. TRANSITIONAL PROVISIONS

Comment. Sections 1480-149]1 are amended or repealed to eliminate
transitional provisions from the 1981 Guardianship-Conservatorship Law
that are no longer mnecessary or that are superseded by general
transitional provisions. See Sections 2 and 3.

3480+—-Ap-used-in-thia-chapters

£aj)-10perative—datel-means-January-iy-1981,

£b)}-LPrior- -meang--the—-applieable-law-in-effect—on—Deecember—31y
1080+

1481 ~——-Bubjeet--to--Seetions——1484-——and 1485 —-a-—-guardianship——er
eonpervatership——in-existence--under—this-—eode—-on--the-—eperative--date

eontinuen—{in-exintence-and-io-governed-by-thio-divisien,

1483 +v—{a)-The bonde—seceurityy—and-—other-ginllar—obligations-in
effeet—immediately-prior—to-the-eperative-date-shall--continue—to—-apply
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- eR—and--after--the--eperative—date-the-same-as—if-Filed;—igavedy—takeny—of
ineurred-under—this-division-afser—the-operative-dater
¢by—If-—a-guardien—or-eonservator—or-eurety—-io--liable -under—priosr
law—for—-any-act-or-omlission-prior-to--theoperative—date,—-the-repeals
made—bhy--this—aet—do--not-—affeet-sueh-14ability——Such--Tiability may-be
determined-and-enforeed-under-prior—lav-as-fully—and to—the-same-extent
ao-—-if-such-repealo-had-not-been—mades

1483+-—-The-ehangea—made-in-prior-law-by—thin--diviaion-on-and-after
the—eoperative-date-in-the-standardo—for—appointment-of-a—guardian-ghall
net-affeet—the-validity-of-any-nominetion--appointment -or-confirmation
made—under-prior-—lawy-but--any—-appeintment--on-—or—after--the —operative
date-in-governed-by-this-division~

1484+—--{a)—Any—orderr-Judgnenty—or--decree—made - under—prior—law
ehall-eentinve—in-full-foree-and-effeet-in-uececordance with-its—terme-or
uRtil-medificd-or—terminated-by—the-eourty

{by—-Any--petition, —report——aceounty——or--other——matter——£iled——or
esupeneed—-before—-the —operative—date——-shall--be-—continued —under—-this
divigiony—-so--far—as—-appltieable;—unltens--in—-the-opinion—ef—the—court
applicatien——-6f-—a——partienlar—provigion—eof—thio-—division—-would
subatantially—dinterferewith-the-—-effeetive--conduct-—of—the-matter-—or
with--the--pighte—of—-the-pasties-—-or-other-interested-persons,—in-whieh
ease—the-partieuiar-provision-ef-thin-divisien-decs-not—apply-and-prier
law-applien~

1485v—{a)—A--—guardianship—ef—-an-adule;—or-a—guardianship--of-the
perpoR——of—a——mareied--—minory —in—existenee-—-uvnder—thieo--vode —on-—the
eperative-date—shall-be-deemed —to-be-a—-conservatorship--and—is-governed
by——+the—provialons-—-of—law-—applicable——to——conservatorshipa--witheut
petition—er—-order—-whether-or--not-—the-lettero-—of—guardianship--or—the
title-of-the-proeceeding-arc-amended-as—provided-in-thio-chaptersy

£b8)—-The ——walidity—of--trapsactions——and——aete-—-of--a——guardian——oer
eengervator—shall-—not-be-affected -by--a-mindeseription—of--the-officey
ner—shall-any—judgmenty—deereey—or-order—ef—the—ecourtbe-invalidated—by

any—such-miadeseriptieny

—23-




- ‘1487 v— Ko )= Mt——or-before—-the—time—of -she-ecsurt's—-£iret-periedie
review—-after--the-operative—date-under--Section—1850,—-the-—court—ahaltl
review-the—eonservaborehip-—to-—determine-whether-an-erder—should-be-made
under—Seetion-1873-broadening-the-legal-eapaeity-ef-the—conservateer
{b)--Fhis--section-does--not--apply--with--respeet—to--guardianships
degeribed—in-Seotion 1485 or-to-econservatorships-where -the —econservatesr
was-appeinted-under -prior-lav-eon-the--ground that-the-eenservatee-was—a
person—for~-whom-a-guardian—eould-have-becn-appeinted

{ejy-Noneompliasnee-with-this-geetion—gives—rise-to—no—penaley,

1488, 1If, prier—to—the--operative-date before January 1, 1981, an
adult has in a signed writing nominated a person to serve as guardian

if a guardian is in the future appointed for such adult, such
nomination shall be deemed toc be a nomination of a conservator. This
section applies whether or not the signed writing was executed in the
same manner as a witnessed will so long as the person signing the
writing had at the time the writing was signed sufficient capacity to

form an intelligent preference.

1489. If, prier-te--the operative-date before January 1, 1981, a
parent or other person has in a signed writing appointed a person to

serve as the guardian of the person or estate or both of a minor, or as
the guardian of the property the minor receives from or by designation
of the person making the appointment, such appointment shall be deemed
te be a nomination of a guardian if the regquirements of Section 1500 or
1501 are satisfied and, in such case, shall be given the same effect it
would have under Section 1500 or 1501, as the case may be, 1if made
afcer—the —operative—date on or after January 1, 1981, Thia sectioen
applies whether or not the signed writing is a will or deed so long as
the person signing the writing had at the time the writing was signed

sufficient capacity to form an intelligent preference.

1490. <£&a3) When vused in any statute of this state with reference
te an adult or to the person of a married minor, "guardian" means the
consgervator of that adult or the conservator of the person in case of
the married minor,

£b)—Any—reference——in--the-—statutes—of—-this-—otate—to—the—term
Ugbpenteell-gr—georet-ary-concerned'l-as-defined—in-former-Seetion-1751-5
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~ of-—the-—-Brebate——Cede—shali-—-ha—-decnad--to——be—a——referenee——to--the
definitienn—of-these-terme—in-this-diviasiony
{e)—Any—reference--in-the—statuten-ef—this-state-to—the—definitions
of——the -terme—-"aceount—in—an—-insured-—savings--and-Jloan—assceiation
tghares——of-——an—-inpured——eredit—unienyl-—er——Loingle-premium--deferred
annuieyi-in-former—Seetion-I1510--0£-the-Probate-Code—shall--be-deemed-to
be-a-yeferenece-to-the-definitions-ef-those-terms-in-thig-divieion~

1491-—-The--Judlieial - Counedl-mar-previde-dby-rule-for—the—opderly
srangition—of--pending -proeeedings-on-the--operaetive--date—-ineluding-but
not-limited-to—rules--—relating -to-amendment—of--title-of-the-proacedings
and-—-amendment--—of ;- —or—tosuanece ——ofy——letters—-of —guardianship—eor

eonpervatorship~+

Probate Code § 1875 (amended), Third persons acting in good faith

1875. A transaction that affects real property of the

congervatorship estate, entered into by a purehaser—-of-eneumbrances
third person acting in good faith and for a valuable consideration and
without knowledge of the establishment of the conservatorship, is not
affected by any provision of this article or any order made under this
article unless a notice of the establishment of the conservatorship has
been recorded prior to the transaction in the county in which the
property is located.

Comment., Sectlion 1875 is amended to extend to any person who
enters into a transactjon in good falth and for a valuable
consideration, and i1s not limited to a purchaser or encumbrancer.

Probate Code § 2110 {(added), Liab t ardian or co or who
sjgns instrument

2110. Unless otherwise provided in the instrument or inm this
division, a guardian or conservator 1s not personally liable on an
instrument, including but not 1limited te a note, mortgage, deed of
trust, or other contract, properly entered inte in the guardian‘'s or
conservator's fiducliary capacity in the course of the guardianship or
conservatorship unless the guardian or conservator falls to reveal the
guardian's or conservator's representative capacity or 1identify the

guardianship or conservatorship estate in the instrument.
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Comment, Section 2110 is -new.:. It-generalizes provisions formerly

found in Section 2551(d) and is comparable to Sections 18000 (trust

law) and 9606 (decedent estate administration).

Probate Code 2 ded su against eties on bond;
limjtation period

2333, (a) In case of a breach of a condition of the bond, an
action may be brought against the sureties on the bond for the use and
benefit of the ward or conservatee or of any person interested in the
estate,

(b) Exeept--as—provided--in-subdivisien-<{e)-ne No action may be
maintained against the sureties on the bond unless commenced within
four years from the discharge or removal of the guardian or conservator
or within four years from the date the order surcharging the guardian
or conservator beccomes final, whichever i1s later.

{e)-Ff-at~-the-time—of--the-discharge-or-removal—-of the—guardian-er
eonservater——or—-when--the —order —of-surcharge —beecomes—final--any-peroon
entitled-to-bring-the-aetion-is—under-any-legal--deability—to—ouer—oueh
perooR—may- —commence —the-aotion—within- four veare-after-the-disabilicy
ta-remeoved~

Comment. Section 2333 1s amended to delete subdivision {c) to
make it consistent with the rule for decedents' estates., See Section
8488.

minor o c etent
2357. (a) As used in this section:

(1) "Guardlan or conservator" includes a temporary guardian of the

person or a temperary conservator of the person,

(2) "Ward or conservatee" includes a person for whom a temporary
guardian of the person or temporary conservator of the person has been
appointed,

(b) If the ward or conservatee requires medical treatment for an
existing or continuing medical condition which is not authorized to be
performed upon the ward or conservatee under Sectlon 2252, 2353, 2354,
or 2355, and the ward or conservatee 1s unable to give an informed
consent to such medical treatment, the guardian or conservator may

petition the court under this section for an order authorizing such
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“medical -treatment--rand authorizing the guardidan or conservator to
‘consent on behalf of the ward or conservatee to such medical treatment.

(c) The petition shall state, or set forth by medical affidavit
attached therete, all of the following so far as is known to the
petitioner at the time the petition is filed:

(1} The nature of the medical condition of the ward or conservatee
which requires treatment.

(2) The recommended course of medical treatment which is
considered to be medically appropriate.

{3) The threat to the health of the ward or conservatee if
authorization to consent to the recommended course of treatment is
delayed or denied by the court.

(4) The predictable or probable outcome of the recommended course
of treatment,

{5) The medically available alternatives, if any, to the course of
treatment recommended.

{(6) The efforts made to obtain an informed consent from the ward
or conservatee.

(d) Upon the filing of the petition, the court shall notify the
attorney of record for the ward or conservatee, if any, or shall
appoint the public defender or private counsel under Section 1471, to
consult with and represent the ward or conservatee at the hearing on
the petition and, if such appointment is made, Section 1472 applies,

{e) The hearing on the petition may be held pursuant to an order
of the court prescribing the notice to be given of the hearing. The
order shall specify the period of notice of the hearing and the period
sc fixed shall take inte account (1) the existing medical facts and
circumstances set forth in the petition or in a medical affidavit
attached to the petition or in a medical affidavit presented to the
court and (2) the desirability, where the condition of the ward or
conservatee permits, of giving adequate notice to all 1interested
persons,

(f} A copy of the notice of hearing or of the order prescribing
notice of hearing, and a copy of the petition, shall be personally
served or mailed, as prescribed in the order, on all of the following:

{1) The ward or conservatee.

{2) The attcrney of record for the ward or conservatee, if any, or
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‘the: attorney . .appointed by: the -court -to - represent the ward or
conservatee at the hearing.

(3) Such other persons, if any, as the court in its discretion may
require in the order, which may include the spouse of the ward or
conservatee and any known relatives of the ward or conservatee within
the second degree.

(g) Notwithstanding subdivisions (e) and (f), the matter may be
submitted for the determination of the court upon proper and sufficient
medical affidavits or declarations if the attorney for the petitioner
and the attorney for the ward or conservatee so stipulate and further
stipulate that there remains no issue of fact to be determined,

(h) The court may make an order authorizing the recommended course
of medical treatment of the ward or conservetee and authorizing the
guardian or conservator to consent on behalf of the ward or conservatee
to the recommended course of medical treatment for the ward or
congservatee 1f the court determines from the evidence all of the
following:

(1) The existing or continuing medical condition of the ward or
conservatee requires the recommended course of medical treatment,

(2) If untreated, there is a probability that the condition will
become life-endangering or result in a serious threat to the physical
or mental health of the ward or conservatee.

(3) The ward or conservatee is unable to give an informed consent
to the recommended cocurse of treatment.

{1) Upon petition of the ward or conservatee or other interested
person, the court may order that the guardian or conservator obtain cor
consent to, or obtain and consent to, specified medical treatment to be
performed upon the ward or conservatee. Notice of the hearing on the
petition wmder this subdivision shall be given for the period and in
the manner provided in Chapter 3 (commencing with Section 1460) of Part
1.

Comment, Subdivision (h)(2) of Section 2357 1s amended to include
a serious threat to mental health as a condition that justifies court
authorization of medical treatment. See also Section 3208.
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2501. (a) Except as provided in subdivision (b), court approval

is required for a compromise, settlement, extension, renewal, or
modification which affects:

(1) Title to real property.

(2) An interest in real property or a lien or encumbrance on real
property.

{3) An option to purchase real property or an interest in real
property.

{b) Subdivision (a) does not applj to an extension, renewal, or
modification of a lease of real property having an unexpired term of
two years or less where, under the lease as extended, renewed, and
modified, (1) the rental does not exceed seven—hundred—fifry—dellare
€¢$756) two thousand five hundred dollars ($2,500) a month and the term
does not exceed two years or (2) regardless of the amount of the
rental, the lease is from month to month.

Comment Subdivision (b) of Section 2501 1s amended to increase
the limit on extending, renewing, or modifying a lease without court
approval from $750 to $2,500. See also Sections 2555 (execution of
lease by guardian or conservator), 9832 (extension, renewal, or
modification of lease by personal representative), 9941 (execution of
lease by personal representative).

Probate Code 2551 ende i of guardian or c at
who =1 8 ent

2551. (a) In any case described in Section 2541 or Section 2552,
the guardian or conservator, after authorization by order of the court,
may borrow money upon a note or notes, either iumsecured or to be
secured by a security interest or other lien on the personal property
of the estate or any part thereof or to be secured by a mortgage or
deed of trust on the real property of the estate or any part thereof.
The guardian or conservator shall apply the money to the purpose or
purposes specified in the order.

(b) To obtain an order under this section, the guardian or
conservator, the ward or conservatee, or any other interested person
may fille a petition with the court. The petition shall satate the

purpose for which the order is sought, the necessity for or advantage
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to accruesfrom the-order, -the -amount of .money-proposed to be raised,
“the rate of interest to be pald, the length of time the note or notes
are to run, and a general description of the property proposed to be
mortgaged or subjected to a deed of trust or other lien. HNotice of the
hearing on the petition shall be given for the pericd and in the manner
provided in Chapter 3 (commencing with Section 1460) of Part 1.

(c) The court shall hear the petition and any objection thereto
and may require such additional proof of the fairness and feasibility
of the transaction as the court determines i1s necessary. If the
required showing is made, the court may make an order authorizing the
transaction and may prescribe in the order the terms and conditions
upon which the transaction shall be made, including but not limited to
the following:

(1) Ordering that a lesser amount than that specified in the
petition be borrowed.

(2) Prescribing the maximum rate of interest and the period of the
lozan,

{(3) Requiring that the interest and the whole or any part of the
principal be pald from time to time out of the estate or any part
thereof.

{(4) Requiring that the personal property used as security or any
buildings on real property to be mortgaged or subjected to the deed of
trust be insured for the further security of the lender and that the
premiums be paid out of the estate,

(d) The note or notes and the mortgage or deed of trust, if any,
shall be signed by the guardian or conservator as—sueh-end-phell-ereate
ne-perseonal-liabilicy-against-+the-person-se-signing.

(e) Jurisdiction of the court to administer the estate of the ward
or conservatee shall be effectual to vest the court with jurisdietion
to make the order for the note or notes and for the security interest,
lien, mortgage, or deed of trust, and such Jjurisdiction shall
conclusively lnure to the benefit of the owner of the security interest
or lien, mortgagee named 1in the mortgage, or the trustee and
beneficlary named in the deed of trust, and their heirs and assigns.
Ko omission, errer, or irregularity in the proceedings shall impsair or
invalidate the proceedings or the note or notes, security interest,

lien, mortgage, or deed of trust given in pursuance thereof.
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.+ - {f) Upon any-foreclosure or sale under-a security interest, lien,
mortgage, or deed of trust described in subdivision (a), if the
proceeds of the sale of the encumbered property are insufficient to pay
the note or notes, the security interest, lien, mortgage, or deed of
trust, and the costs or expenses of sale, no judgment or claim for any
deficiency shall be had or allowed against the ward or conservatee or
the estate.

Comment, Subdivision (d) of Section 2551 is amended to delete the
provision relating the personal 1liability of the guardian or
conservator, This matter is governed by Section 2110 (liability of
guardian or conservator who signs instrument.

Probate Code ended cf leas
2555. The guardian or conservator may lease real property without
authorization of the court when (a) the rental does not exceed ene

thousand-—five--hundred--dellara——{§1y506) two thousand five hundred

dellars 2 a month and the term does not exceed two years, or (b)
regardless of the amount of the rental, when the lease is from month to
month,

Comment. Section 2555 1s amended to increase the 1limit on
executing a lease without court approval from $1,500 to $2,500. See
alse Sections 2501 {extension, renewal, or modification of lease by
guardlan or conservator), 9832 (extension, renewal, or modification of
lease by personal representative), 9941 (execution of lease by personal
representative).

Heading for Article 2.5 (commencing with Section 2616) (added),
Exemination concerning assets of egtate
Article 2.5. Examination Concerning Assets of Estate
Probate Code § : Examination concerning assets of estate
2616. (a) A petition may be filed under this eeetien article by

any one or more of the following:
{1) The guardian or conservator.
{2) The ward or conservatee.
(3) A creditor or other interested person, including persons
having only an expectancy or prospective interest in the estate.
{b3-The-petition-may-ellege-any—one-or-more—-of-the—followings
£13—-A-—named--person—is--suspected—-ef-having--embegzled-concealedy
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amuggiedT—efmfaiaeiyuefmérauda}e&eky-ehtaineé—e;—wrengful&y&déapeaed—ef
any-propert¥—ef-the-ward-or-conservatees

{3}—-A——named—-gefaen—-haa—-4n——sueh-1xaﬁuxrhi—1nuxuxuﬂﬁﬂh~—eih—haa
lmewledge——9f—r--aaw-—kx&tment——-in—-wﬁt&ng——be}engi-ng-—bo---t-he-—md——er
eongervatees

é3}—&—naned—pefean—asaefea-a—eiaim—agaéa&b—ehenwefd_er—esnsesvatee
er—the-eptater

{4)-The—eatate-aaseres—a—eiaim-againa%—amnameé—pefaenf

Ge}--Upen——Ehe—-f-i-l-i&g——e-f--a—-pet—it—i—en——md&r—--th—ia—-&eet—i—en—r—the—eaurt
may-eite—the—aamed—pefaen—ee—ap§ear-hefeee—ehe—eeufty—ané

b} Upon the fil [+) etit der t a g, t court

may order that a cjtation be issued to a person to apswer
interrogatories, or to appear before the court and be examined ynder

oath, or hoth, concerning a of the follow allegations made in e
petition:

1 ] rson has wro 11 a cone e o ogsed o

ropert the ward o erv
The son edge 08 () o :

A eed, conv ce d 0] ] the that
conta ev e of o 8 to c tit
or ciaim of t rd or conservatee r

The person assgerts aim g ward or co tee or
the estate,
4 e estate asserts a clalm against the perso
If the citatjon requires e person to appear befo the
court, the court and the petitioner may examine the named person under
oath upon the matters recited in the petition. 1£-the-named--pergon—io
Bot—-in--the-eounty--where -letters-igsuedy—the--exanination--shall -be-made
urder—-this-—seetion--but—-otherwise -the—-procedure—and —the—righte—and
dutiens—ef--theparties-shall-be-governed-by-the provistons-of-Artiele-2
{eommeneing-with-Seetion-8870)-of-Chapter-2-of-Part-3-of-Divigion—F+
d) Disobedience of a citati ued ant to this gection ma

be punished as a contempt of the court issuing the citation,

Comment. Subdivision (b) o¢f Section 2516 has been revised to
conform it more closely to subdivision (a) of Section 8870 (decedents'
estates),

The 1last sentence of subdivision (c¢), which incorporated by
reference Sectlons 8871-8874 (decedents' estates), has been deleted.
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In its place, provisions drawn from Sections 8871-8874 have been added
to this article. See Sections 2617-2619.5. )
Subdivision (d) is new and continues Section 8870(c) as that
sectlon was applied to guardianship and conservatorship proceedings by
former subdivision (¢) of Section 2616.
For general provisions, see Sections 1000-1004 {rules of
practice), 1020-1023 (petitions and other papers), 1040-1050 (hearings
and orders), 1240-1242 (citations).

Probate Gode 1 dde Writt te tories

2617. Interrogatories may be put to a person cited to anawer
interrogatories under Section 2616. The interrogatories and answers
shall be in writing. The answers shall be gigned under penslty of
perjury by the person cited. The interrogatories and answers shall be
filed with the court.

Comment. Section 2617 is new and continues Section 8871 ag that
section was applied to guardianship and conservatorship proceedings by
former subdivision (c) of Section 2616,

Probate Code § 2 ded i 0 urt

2618. (a) At an examination, witnesses may be produced and
examined on either side.

(b) If upon the examination it appears that the allegations of the
petition are true, the court may order the person to diaclose the
rerson's knowledge of the facts,

(c) If upon the examination it appears that the allegations of the
petition are mnot true, the pergon's necessary expenses, including
reasonable attorney's fees, shall be charged against the petitioner or
allowed out of the estate, i{n the discretion of the court.

Comment. Section 2618 is new and continues Section 8872 as that
section was applied to guardianship and conservatorship proceedings by
former subdivision (¢) of Section 2616.

Probate Code 261 ded Citation to person co 0lli gtat

property

2619, (a) On petition of the guardian or conservator, the court
may issue a citation to a person who has possession or control of
property in the estate of the ward or conservatee to appear before the
court and make an account under oath of the property and the person's

actions with respect to the property.

~32-




(b) Disobedience of a.citation issuad pursuant to this section may

- be punished as a contempt of the court issuing the citation.

Comment , Section 2619 is new and is drawn from Section 8873
(decedents' estates),

Probate Code § 2619.5 (added). Double damages

2619.5. A person who in bad faith has wrongfully taken,
concealed, or disposed of property in the estate of the ward or
conservatee iz liable for twice the value of the property, recoverable
in an action by the guardian or conservator for the benefit of the
egtate.

Comment. Sectlon 2619.5 is new and continues Section 8874 as that
section was applied to guardianship and conservatorship proceedings by
former subdivision (¢) of Section 261%,.

Probate Code § 2631 (amended), Death of ward or conservatee;

disposition o gsets

2631. (a) Upon the death of the ward or conservatee, the guardian
or conservator may contract for and pay a reascnable sum for the
expenses of the last illness and the disposition of the remains of the
deceased ward or conservatee, and for unpaid eourt-——approved
court—approved attorney's fees, and may pay the unpaid expenses of the
guardianship or conservatorship accruing before or after the death of
the ward or conservatee, in full or in part, to the extent reasonable,
from any assets—of--the—deceased——ward-er--conservatee, other—than—real
property—ef—-any--Interest-thereinr-whieh—are personal property of the
deceased ward or conservatee under the contrel of the guardian or

conservator.

{b) If payment of expenses under subdiviszsion {a) cannot be made
in full and the total market value of the remaining estate of the
decedent does not exceed ten--thousand-deliars——({$10,000) the amount
determine under Sectilo » the guardian or conservator may
petition the court for an order permitting the guardian or conservator
to liquidate the decedent's estate, The guardian or conservator may
petition even though there is a will of the decedent in existence 1if
the will does not appoint an executor or 1f the named executor refuses
to act. No notice of the petition need be given. If the order is
granted, the guardian or conservator may sell personal property of the
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decedent, withdraw money of the decedent .in an. account in a financial
institution, and collect a debt, claim, or insurance proceeds owed to
the decedent or the decedent's estate, and a person having possessicn
or control shall pay or deliver the money or property to the guardian
or conservator.

(c) When a claim for expenses is presented to the guardian or
conservator, the guardian or conservator shall endorse thereon an
allowance or rejection, with the date thereof, If the claim 1s
allowed, 1t shall be presented to the court and the court shall in like
manner endorse thereon an allowance or rejection. If the claim is
approved by the court, the claim shall be filed with the clerk within
30 days thereafter.

(d) After payment of expenses, the guardian or conservator may
transfer any remaining assets as provided in Division 8 {commencing
with Section 13000)., For this purpose, the value of the property of
the deceased ward or conservatee shall be determined after the
deduction of the expenses so paid,

Comment. Section 2631 is amended to substitute a reference to
Section 13100 (1limit for use of affidavit procedure for collection or
transfer of personal property) for the $10,000 limit formerly found in
subdivision (b). If the guardian or conservator pays expenses from
asgsets of the ward or conservatee which are the subject of a specific
gift by will, the gift is not thereby adeemed, and the rules of
abatement set forth in Sections 21400-21406 apply. See Estate of
Mason, 62 Cal. 2d 213, 397 P.2d 1005, 42 Cal. Rptr. 13 (1965).

Probate C 1 de i ount corde

2901. (a) A public guardian who is authorized to take pomsession
or control of property under this chapter may 3issue a written
certification of that fact. The written certification iz effective for
five days after the date of 1ssuance.

(b) The public guardian may record a copy of the written
certification in any county in which is situated real property of which
the public guardian is authorized to take possession or control under
this chapter.

(c) A financial institution or other person shall, without the
necessity of inquiring into the truth of the written certification and
without court order or letters being issued:

(1) Provide the public guardian information concerning property

held in the sole name of the proposed ward or conservatee.
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{2) Surrender .to -the public guardian property of the proposed ward
or - conservatee that 1s subject to loss, injury, waste, or
misappropriation.

(d) Receipt of the written certification:

(1) Constitutes sufficient acquittance for providing information
and for surrendering property of the proposed ward or conservatee.

{2) Fully discharges the eounty--recorder, financial institutiony
or other person from any liability for any act or omission of the
public guardian with respect to the property.

Comment. The reference to the county recorder has been omitted
from subdivision (d)(2) of Section 2901 as unnecessary since the county
recorder's only involvement is to record the written certification of
the public guardian in the county real property records. Section 2901
1s comparable teo Section 7603 (providing information, accesa, or
property to public administrator).

Probate Gode § 3074 (amended), Third persons acting in good faith

3074. Notwithatanding any other provision of this article, a
transaction that affects real property, entered into by a purehaner-or
eneumbraneer third person_ acting Iin good faith and for a wvaluable
consideration, is not affected by the fact that one or both spouses
have conservators unless a notice of the establishment of the
conservatorship or conservatorships, as the case may be, has been
recorded prior to the transaction in the county in which the property
ig located,

Comment, Section 3074 is amended to extend to any person who
enters into a transaction in good faith and for a valuable
consideration, and is not limited to a purchaser or encumbrancer.

bate Code 1 am ed tice

3131. (a) At least 15 days before the hearing on the petition,
the petitioner shall cause a notice of the time and place of the
hearing and a copy of the petition to be served upon any nonpetitioning
spouse not alleged to lack legal capacity for the propesed transaction,

(b) Service under subdivision (a) shall be made in the manner
provided in Section 415.10 or 415.30 of the Code of Civil Procedure or
in such other manner as may be authorized by the court. If the person
to be served 1s ocutside this state, service may also be made in the
manner provided in Section 415.40 of the Code of Civil Procedure.
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~..{e) At least. 15 days _before .the ~hearing on the petition, the
petitioner shall mail a notice of the time and place of the hearing on
the petition;—-&eeompan—i—ed—-by——&—-eopy—-ef—-ﬂm——-pet—i-ﬁem to the adult
relatives named In the petition at the addresses szet forth in the
petition.

Gomment. Subdivision (c) of Section 3131 is amended to delete the
requirement that a copy of the petition be mailed with the notice of
the time and place of the hearing to relatives of the spouse alleged to
lack legal capacity. This is to afford greater privacy to the spouses.

Probate Code § 3208 (amended). Court ordered medical treatment for
incompetent

3208. (a) The court may make an order authorizing the recommended
course of medical treatment of the patient and designating a person to
give consent to the recommended course of medical treatment on behalf
of the patient If the court determines from the evidence all of the
following:

(1) The existing or continuing medical condition of the patient
requires the recommended course of medical treatment.

(2) If untreated, there is a probability that the condition will
become life-endangering or result in a serious threat to the physical
or mental health of the patient.

(3) The patient is umable to give an informed consent to the
recommended course of treatment.

(b) If the patient has the capacity to give an informed consent to
the recommended course of medical treatment but refuses to do so, the
court is not authorized to make an order under this part. If an order
has been made under this part, the order shall be revoked if the court
determines that the patient has recovered the capacity to give informed
consent to the recommended course of medical treatment. Until revoked
or modified, the order is effective authorization of the course of
medical treatment.

Comment, Subdivision (a){2) of Section 3208 is amended to include
a serious threat to mental health as a condition that justifies court
authorization of medical treatment. See alsc Section 2357.

bate CLode ended D tio o custod d
CAL-UTMA
3%20.5. {a) Subject to the requirements and limitations of this

section, the time for transfer to the minor of custodial property
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trangferred under. or pursuant to Section 3903, 3904, or 3905 may be
delayed until a specified time after the time the minor attains the age
of 18 years, which time shall be specified in the transfer pursuant to
Section 3909.

(b) To specify a delayed time for transfer to the minor of the
custodial property, the words

"as custodian for

(Name of Minor)
until age

(Age for Delivery of Property to Minor)
under the California Uniform Transfers to Minors Act" shall be
substituted in substance for the words

"as custodian for

(Name of Minor)
under the California Uniform Transfers to Minors Act" in making the
transfer pursuant to Sectiocn 3909.

{c) The time for transfer to the minor of custodial property
transferred under or pursuant to Section 3903 or 3905 may be delayed
under this section only if the governing will or trust or nomination
provides in substance that the custodianship is to continue until the
time the minor attains a specified age, which time may not be later
than the time the minor attains 25 years of age, and in that case the
governing will or trust or nomination shall determine the time to be
specified in the transfer pursuant to Section 3909,

{(d) The time for transfer to the minor of custodial property
transferred by jirrevocable gift or the irrevocable exercise of a power
of appointment wunder Section 3904 may be delayed under this section
only if the transfer pursuant to Section 3909 provides in substance
that the custodianship is to continue until the time the minor attains
a specified age, which time may not be later than the time the minor
attajns 25 years of age.

{e}-The-time—for--transfer-to——the—-minor—of —euatodial--preperty
transferred-by—-irrevocable-gift undepr-Seetion-3904-—may-be-delayed-undes
this-seetion-only—if-the -transfer-pursuane—to--Section-3909 prevides—in
substanee—--Ehat —the -eugtedianship--ia--to-continve—until-—the--time-—the
miner—attaing-a-speeified--age—whieh-time--may—not--be-later—-than—the

fime-the-miner-attains-2i-years-of-ager
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££3 (e) If the transfer pursuant to-Section 3909 does not specify
any age, the time for the transfer of the custodial preperty to the
minor under Section 3920 is the time when the minor attains 18 years of
age.

€8> (£f) If the transfer pursuant to Section 3909 provides in
substance that the duration of the custodianship is for a time longer
than the maximm time permitted by this section for the duration of a
custodianship created by that type of transfer, the custodianship shall
be deemed to continue only until the time the minor attains the maximum
age permitted by this section for the duration of a custodianship
created by that type of tranafer.

Comment., Section 3920.5 is amended to authorize extension of an
irrevocable gift to age 25, rather than to age 21.

Probate Gpde § 6211 (added), 120-hour survival requirement upder
statutory will

6211. (a) A reference in a California statutory will to a person
who “survives me" means a person who survives the decedent by 120
hours. A person who fails to survive the decedent by 120 hours is
deemed to have predeceased the decedent for the purpose of the
California statutory will, and the beneficiaries are determined
accordingly. If it cannot be established by clear and convincing
evidence that a person who would otherwise be a beneficiary has
survived the decedent by 120 hours, it is deemed that the person failed
to survive for the required period. The requirement of this section
that a person who survives the decedent must survive the decedent by
120 hours does not apply if the &application of the 120-hour survival
requirement would result in the eacheat of property toc the state.

(b) This section does not apply to a California statutory will
executed on a form that does not include the text of this section.

Comment. Section 6211 provides a 120-hour survival rule. Section
6211 is the same in substance as Section 6403 (requirement that heir
survive decedent).

Probate Cod 4 amended Parent d child re cnshi
6408, (a) A relationship of parent and child 1s established for
the purpose of determining intestate succession by, through, or from a

person in the following circumstances:
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{1) Except as provided in Seetion--6408+5, gubdivisions (b), {c),
~and (d), the relationship of parent and child exists between a person
and his or her natural parents, regardless of the marital status cf the
natural parents.

(2) The relationship of parent and child exists between an adopted
person and his or her adopting parent or parents,

b e telations o rent ogs no ist between
adopted person and the person's patural parent unless both of the
follow e ements are sati :

natura d dopted person ved ether at

was cohabit with t othe a e t ] was
conceived and before the [
(2) The adoption was by the spouse of either of the natural
arents or afte death of ei o atura rents
it a par [+] ative of a ent ept r e
issue of the or a wholeblood ot r si of

the issue of such brother or sister) Inherits from or through a chjild
on the basis of the relationship of parent and child if the child has
been adopted by someone other than the spouse or surviving spouse of

that parent,

d) If a child is ho out of wedloc neith ar oI
relativ a parent ept fo e igs of the ild o natu
brother or sister the or the of t brot or s e
nherit or throu e child on the b of t relationship o

arent and chj}ld between t parent d 118 unles oth of e
followin uirements satisfied;
The parent elative of the ckno the child

2 e _parent or a relative e parent contributed to the

support or the care of the child,

€b) (e) For the purpose of determining intestate succession by a
person or his or her descendants from or through a foster parent or
stepparent, the relationship of parent and child exists between that
person and his or her foster parent or stepparent if (1) the
relationship began during the person's minority and continued
throughout the parties' Joint lifetimes and (2) it 1s established by
clear and convincing evidence that the foster parent or stepparent
would have adopted the person but for a legal barrier.
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-£e} (f).For the: purpose of -determining whether a person is a
"natural parent" as that term 1s used in Seetien 6408 and 64085 this
section :

{1) A natural parent and child relationship is established where
that relationship is presumed and not rebutted pursuant to the Uniform
Parentage Act, Part 7 (commencing with Section 7000) of Division 4 of
the Civil Code.

(2) A natural parent and child relstionship may be established
pursuant te any other provisions of the Uniform Parentage Act, except
that the relationship may not be established by an action under
subdivision (c) of Section 7006 of the Civil Code unless either (A) a
court order was entered during the father's 1lifetime declaring
paternity or (B) paternity is established by clear and convincing
evidence that the father has openly and notoriously held out the child
as his own.

€d3 (g) Nothing in this section affects or limits application of
the Judicial doctrine of equitable adoption for the benefit of the
child or his or her descendants.

Comment. Section 6408 i1s amended to add the substance of former
Section 6408.5. Former subdivisions (a), (bd), (c), and (d) of Section
6408 are mnow designated as subdivisions (a), (e), (f), and (g),
respectively. Subdivisiona {a), (b), and {(c) of former Section 6408.5
are now found in subdivisions (b), (c), and (d), respectively, of
Section 6408.

Section 6408 is drawn iIn part from Section 2-109 of the Uniform
Probate Code (1987)}.

In case of an adoption coming within subdivision (b), the adopted
child may inherit from or through the adoptive parent and alsc from or
through the natural parent who gave up the child for adoption or
through the natural parent who died preceding the adoption. The
following examples indicate in varicus situations whether an adopted
child or the issue of an adopted child may inherit from or through the
child's natural parent.

Example 1. Child never 1lived with either mother or
father; both parents relinquish child for adoption. The
adopted child's relationship with both natural parents'
families is severed. The requirements of subdivision (b) are
not satigfied.

Example 2. C(hild’s mother and father were married or
lived together as a family. Child lives with mother and
father. Father dies. Mother relinquishes <c¢hild for
adoption. The adopted child remains a member of both the
deceased father's family and of the relinquishing mother's
family. The regquirement of subdivision (b) is satisfied
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.- . because the.adoption was "after the death of either of the
natural parents.”

Example 3. Child's mother and father were married or
lived together as a family until father died. Child lives
with mother but not father because father dies prior to
child's birth. Mother relinquishes child for adoption. The
adopted child remains a member of both the deceased father's
family and of the relinguishing mother's family, Child
remaina a member of the deceased father's family because the
father died hefore the birth of the child (satisfying the
subdivision (b)(l) requirement) and the adoption was after
the death of the father (satisfying the subdivision (b)(2)
requirement).

Example 4. Child lives with father’'s family but not
with mother or father because mother died shortly after
child's birth. Father relinquishes child for adoption.
Child is not a member of either the deceased mother's family
or the relinquishing father's family. This is the result
even 1f the father is the legitimate or acknowledged father
of the child and has supported the child, since the
relationshlp fails to meet the requirement of subdivision
(b)(1) that the natural parent (the father) and the adopted
person have "lived together.,” The child does not remain a
member of the deceased mother's family because the mother
never lived as a parent and child with the child and the
mother died after the birth of the child,

In case of an adoption described in subdivision (¢), the natural
relatives cannot inherit from the adopted child, even though under
subdivision (a)(l) the child could inherit from the natural relatives.

Subdivision (e) applies, for example, where a foster child or
atepchild is mot adopted because a parent of the child refuses to
consent to the adoption. See alse Estate of Lind, 209 Cal. App. 3d
1424 (1989); Estate of (laffey, 209 Cal. App. 3d 254 (1989). Even
though the requirements of subdivision (e) are satisfied, the natural
parent may continue to inherit from the child under subdivision
(a)(1). The foster parent or stepparent may not inherit from the
child: Subdivision (a)(2) does not apply because the adoption was not
completed, and subdivision (e) does not apply because that subdivision
applies only to inheritance by the foster child or stepchild or the
child's issue "from" or "through" a foster parent or stepparent, not to
inheritance "by" a foster parent or stepparent. The child, however,
may inherit both from the natural parent under subdivision (a)(l), and
from the foster parent or stepparent under subdivision (e).

Subdivision (g) makes clear that Section 6408 has no effect on the
Judicial doctrine of equitable adoption for the benefit of the child or
his or her descendants. See, e.g., Estate of Wilson, 111 Cal. App. 3d
242, 168 Cal. Rptr. 533 (1980).

The definitions of “child" (Section 26), "issue" (Section 50), and
"parent" (Section 54) adopt the rules set out in Section 6408. See
also Section 6152 (construction of wills).
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chate Code -64 ‘ ealed L t b tural ves
from or through adopted d or b of wedlock
6408 +5r—-Notwithotanding-subdivieiona-{a)-and—{b)-of-Seetion-6408+
¢a)-The-relationchip-of-parent—end—ehild-deco—not--exist-between-an
adopted--persen——and—his --or--her-—natural--parent—-unless—both-—of—the
fellowing-requirenentg—arce-gatinfieds
(-1}--'l?he-—na'eum]r--p-a-r-en-t—-md——aéepted--persen—-]ri-veé—-tegethef--&t--any
time—as—-parent--and-ehildy-or-the-natural--parent-was-mapsied-to--or-was
eshabiting--with-the--ether—natural--parent—-at—-the—-time—the--child-vas
eeneeived-and-died-before-the-birth-of-the-ehildy
{33)--The-—-adoption-was—by——the--ppouse——-o£—either-—of-—the--natural
parents-oF-after-the-death-of-either-of-the-natural-parents+
£b)-Feither--a-parent-nor—a-reletive -of-a--parent-—Lescept-—for—the
i{sgue—ef—-the--child -or-a-wheleblood--brother-er-sinter—of-the-child-ox
the--issuve-—of -sueh-brother--orsioter)-inherite-from—or-through—a—-child
on—the—-basie-of-the-relationship-of-parent—and -ehild-if the--child-has
been--adopted--by—someone-other-than—-the--spouse —or--susviving -aspouse—of
that-parentr
{e)—-If-—a--ehild-4o--born-out--of-wedlocky-neither -a-parent—-noe-a
relative-of—-a-parent--(exeept—for-the--igsue-of—-the —ehild-or—a-pnaturel
brother-or--sipter--cf-the-ehild-or--the lpsuec—of-that-breother-or-pister)
inherito-frem-or-through--the--child -on-the-beasis--of--the-relationship-of
parernt-—and—child-between—that-—-pavent-—and-—-ehild-—unleas--bhoth—of-the
£allovwing-requirements-are-satinfieds
{1)-The-parent-or-a—relative-of-the-parent-acknowiedged-the-ehild+
{3)-The--parent—or-—a-relative —of--the-parent--econtributed-to-——the
puppert-er—the—eare-of-the-childy

Comment. Subdivision (a) of former Section 6408.5 is continued in
subdivision (b) of Section 6408 without change. Subdivision (b) of
former Section 6408.5 is continued in subdivision (e¢) of Section 6408
without change. Subdivision {¢) of former Section 6408.5 iz continued
in subdivision (d) of Section 6408 without change.

Probate Code ed Immunit ty recorde

7603. {a) A public administrator who is authorized tc take
possesslon or control of property of a decedent pursuant to this
article may issue a written certification of that fact, The written

certification is effective for five days after the date of issuance.
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(b) The public administrator may record a copy of the written
certification in any county in which is situated real property of which
the public administrator is authorized to take possession or control
under this article.

(e} A financial institution or other person shall, without the
necessity of inquiring into the truth of the written certification and
without court order or letters being issued:

(1) Provide the public administrator information concerning
property held in the sole name of the decedent.

(2) Grant the public administrator access to a safe deposit box
rented in the sole name of the decedent for the purpose of inspection
and removal of any will or instructions for disposition of the
decedent's remaine. Costs and expenses incurred in drilling or forcing
a safe deposit box shall be borne by the estate of the decedent.

{3) Surrender to the public administrator property of the decedent
that is subject to loss, injury, waste, or misappropriation.

{d) Receipt of the written certification provided by this section:

(1) Constitutes sufficlent acquittance for providing information
or granting access to the safe deposit box, for removal of the
decedent's will and instructions for disposition of the decedent's
remains, and for surrendering property of the decedent.

(2) Fully discharges the eeunty-recorder, financial institutiony
or other person from any liability for granting access or for any act
or omission of the public adminiatrator with respect to the safe
deposit box.

Comment, The reference to the county recorder has been omitted
from subdivision (d}(2) of Section 7603 as unnecessary since the county
recorder's only involvement is to record the written certification of
the public guardian in the county real property records. Section 7503
ls comparable to Section 2901 (providing information, access, or
property to public guardian).

Probate Code § 7 ended deposited with county treasurer

7663. {a) After payment of debts pursuant to Section 7662, but in
no case before four months after court authorization of the public
administrator to act tunder this article or after the public
administrator takes possession or control of the estate, the public
administrator shall distribute to the decedent's beneficlaries any
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. money or other.property of the. decedent remaining in the possession of
the public administrator,
(b) If there are no beneficiaries, the public administrator shall

deposit the balance with the county treasurer for use in the general

fund of the count subject t c enc th §
[4) apter 1 Part Divislo of Title of t
overnment Co If the t depo 2 c ten t and lars
1 the public a s tor s t me o e deposit

give the State Controller written notice of the information specified
in Section 131) of the Code of Civil Procedure, and the Controlier
shall compile and report the information in the same manper as

nformat erning e eli the § or t
ontrolle tio 4 4 of obate Code.
Comment. Section 7663 is amended to make clear that the procedure

for disposition of unclaimed funds in the county treasury provided by
Government Code Sections 50050-50056 applies to funds deposited by the
public administrator under subdivision (bh). Although the county
treasurer haa the duty to administer the funds deposited, a public
record of the deposit 1is maintained by the State Controller as well as
by the public administrator pursuant to Section 7665,

Probate Code B amended petermination o irisdij o1 nclusive
8007. (a) Except as provided in subdivision (b), an order

admitting a will to probate or appointing a personal representative,

when it Tbecomes final, is a conclusive determination of the
Jurisdiction of the court and cannot be collaterally attacked.
(b) Subdivision (a) does not apply in either of the following

cases:
(1) The presence of extrinsic fraud in the procurement of the
order.

{2) The court order is hased on the erroneous determination of the
decedent's death.

Comment. Paragraph (1) of subdivision (b) of Section 8007 is
amended to make clear that the fraud referred to 1s extrinsic fraud.
This is consistent with case law. See Estate of Robinson, 19 Cal. 2d
534, 121 P.2d 734 (1942); Estate of Crisler, 83 Cal. App. 2d 431, 188
P.2d 772 (1948).
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ersoil epre tive

8404. (a) Before letters are issued, the personal representative,

other than a trust company or a public administrator, shall file an

acknowledgment of receipt of a statement of duties and liabilities of
the office. The statement shall be in the form provided in subdivision
(c) or, if the Judicial Council prescribes the form of the statement,
in the form prescribed by the Judicial Council. The court may by local
rule require the acknowledgment of rec'eipt to include the personal
representative's social security number and driver's license number, if
any, provided that the court ensures their confidentiality.

(b) The statement of duties and liabilities, whether in the form
provided in subdivision (¢) or prescribed by the Judicial Council, does
not supersede the law on which the statement is hased.

{c) The form for the statement of duties and liabilities of a

rersonal representative is as follows:

DUTIES AND LIABILITIES OF PERSONAL REPRESERTATIVE

When you have been appointed as personal representative of an
estate by the court, you become an officer of the court and assume
certain duties and cobligations. An attorney 1s best qualified to
advigse you regarding these matters. You should clearly understand the
following:

1. You must manage the estate assets with the care of a prudent
person dealing with someone else's property. This means you must be
cautious and you may not make any speculative investments. You may
deposit estate funds in insured accounts in financial institutions, but
you should consult with an attorney before making other investments.

2. You must keep the money and property in this estate separate
from anyone else’s, including your own. When you open a bank account
for the estate, the account name must indicate that it is an estate
account and not your personal account. Estate accounts, other than
checking accounts intended for ordinary administration expenses, must
earn interest. Rever deposit estate funds in your perscnal account or
otherwise commingle them with anyone else's property. Securities in
the estate must also be held in a name that shows they are estate
property and not your personal property.

3. There are many restrictions on your authority to deal with
estate property. You should not spend any of the estate's money until
you have received permission from the court or if so advised by an
attorney. You may reimburse yourself for official court costs paid by
you to the county clerk and for the premium on your bond. You may not
pay fees to your attorney, if any, or to yourself without prior order
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of the court. If:you:do not obtain the court's permission when it is
required, you may he removed as perscnal representative, or you may
have to reilmburge the estate from your own personal funds, or both.
You should consult with an attorney concerning the legal requirements
affecting sales, leases, mortgages, and investments of estate property.

4. You must attempt to locate and take possession of all the
decedent's property to be administered in the estate. You must arrange
to have a court-appointed referee determine the value of the property
unless this 1s waived by the court., {You, rather than the referee,
must determine the value of certain “cash items"; an attorney can
advise you as to this procedure.) Within four months after your
appeintment as perscnal representative you must file with the court an
inventory and appraisal of all the assets in the estate. At the time
you fille the inventory and appraisal you must also file a change of
ownership statement with the county recorder or assessor in each county
vwhere the decedent owned real property at the time of death, as
provided in Section 480 of the California Revenue and Taxation Code.

5. You must mail notice of administration te each known creditor
of the decedent within four months after your appointment as personal
representative. If the decedent received Medi-Cal assistance you must
notify the State Director of Health Services within 90 days after
appointment.

6. You should determine that there is appropriate and adequate
insurance covering the assets and risks of the estate, Maintain the
insurance in force during the entire period of the administration.

7. You must keep complete and accurate records of each financial
transaction affecting the estate. You will have to prepare an account
of all money and property you have received, what you have spent, and
the date of each transaction. You must describe in detail what you
have left after the payment of expenses. Your account will be reviewed
by the court. Save your receipts because the court may ask to review
them. If you do not file your accounts as required, the court will
order you to do sc. You may be removed as personal representative if
you fail to comply.

This statement of duties and liabllities is a summary and is not a
complete statement of the law. Your conduct as a personal
representative is governed by the law itself and not by this summary.

If you have an attorney, you should cooperate with the attorney at
all times. You and your attorney are responsible for completing the
estate administration as promptly as possible, When in doubt, contact
your attorney.

Comment. Section 8404 1s amended to exempt the public
administrator from the regquirement of filing an acknowledgment of
receipt of the statement of duties and liabilities.

[Note. Section 8404 includes amendments made by the Commission's

1989 urgency probate bill (AB 156, enacted as 1989 Cal. Stat. ch. 21),
but does not include the further smendments in AB 759.]
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Probate GCode -§ 8544 (amended)., -Liability of perscnal represeptative

for claims

8544, (a) Except tc the extent the order appointing a special
administrator prescribes terms, the special administrator has the power
to doe all of the following without further order of the court:

(1) Take possession of all of the real and personal property of
the decedent and preserve it from damage, waste, and injury.

(2) Collect all claims, rents, and other income belonging to the
estate,

(3) Commence and maintain or defend suits and other legal
proceedings.

{4) S5ell perishable property.

(b) Except to the extent the order prescribes terms, the special
administrator has the power to do all of the following on order of the
court:

(1) Borrow money, or lease, mortgage, or execute a deed of trust
on real property, in the same manner as an administrator,

(2) Pay the interest due or all or any part of an obligation
secured by a mortgage, lien, or deed of trust on property 1In the
estate, where there is danger that the holder of the security may
enforce or foreclose on the obhligation and the property exceeds in
value the amount of the obligation. Thils power may be ordered only on
petition of the special administrator or any interested person, with
any notice that the court deems proper, and shall remain in effect
until appeointment of a successor personal representative. The order
may also direct that interest not yet accrued be paid as it becomes
due, and the order shall remain in effeet and cover the future interest
unless and until for good cause set aside or modified by the court in
the same manner as for the original order.

{3) Exercise other powers that are conferred by order of the court.

{c) Except where the powers, duties, and obligations of a general
personal representative are granted under Section 8545, the special
adminigtrator is not iiaebie-te—-a-crediter a proper party to an action
on a claim against the decedent.

(d)} A special administrator appointed to perform a particular act
has no duty tc take any other action to protect the estate.
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- Comment., - Subdivision (c) .of Section 8544 is amended to eliminate
the implication that a general personal representative is personally
liable on a creditor's claim,

Probate Code add Liabilit ersonal representative who
gigns instrument

9606. Unless otherwise provided in the instrument or in this
division, a personal representative is not personally liable on an
instrument, including but not limited to a note, mortgage, deed of
truat, or other contract, properly entered into in the perscnal
representative’'s fiduclary capacity in the course of administration of
the estate wunless the personal representative fails to reveal the
personal representative's representative capacity or identify the
egtate in the instrument.

Comment. Section 9606 is new. It generalizes provisions formerly
found in Section 9805(b) and 1s comparable to Sections 18000 (trust
law) and 2110 (guardianship-conservatorship law).

Probate Code § 9805 (amended), Lisbility of personal representative
who signs st ent

9805. (a) The personal representative shall execute and deliver
the mortgage or deed of trust, or execute and deliver the instrument
creating the security interest, setting forth therein that it 1s made
by authority of the order, giving the date of the order.

(b) The note and the mortgage or deed of trust or other instrument
creating the security interest, 1f any, shall be signed by the personal
representative and shall be acknowledged by the personal representative
if the Iinstrument creates alien on real property. The——persenal
representative—ig-not--personelly--lHable -on-the-note—-or--the--mortgage-—or
deed-of-trugt-er—-sther—instrunent-by-reason—of—no-agigning-

Comment, Subdivision (b) of Section 9805 is amended to delete the
provision relating the personal liability of the ©peracnal
representative. This matter is governed by Section 9606 (liability of
perscnal representative who signs instrument).

Probate Code § 9832 (amended). Extension, renewal, or modlfication of

lease
9832. (a) Except as provided in subdivision (b), authorization by

order of court 18 required for a compromise, settlement, extension,
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renewal, or modification which affects any of the following:

(1) Title to real property.

(2) An interest in real property or a lien or encumbrance on real
pProperty.

{3) An option to purchase real property or an interest in real
property.

(b) If 1t is to the advantage of the estate, the personal
representative without prier court authorization may extend, renew, or
medify a lease of real property having an unexpired term of one year or
less where, under the lease as extended, renewed, or modified (1) the
rental does not exceed eme—thousend-five-hundred-dellars—{$1,560) two
thousand five hundred dollars ($2,500) a month and the term does not
exceed one year or {2) regardless of the amount of the rental, the
lease is from month to month. For the purposes of this subdivision, if
the lease gives the lessee the right to extend the term of the lease,
the length of the term shall be considered as though the right to
extend had been exercised.

GComment, Subdivision (b) of Section 9832 i1s amended to increase
the limit on extending, renewing, or modifying a lease without court
approval from $1,500 to $2,500. See also Sections 2501 (extension,
renewal, or modification of lease by guardian or conservator), 2555
(execution of lease by guardian or conservator), 9941 (execution of
lease by personal representative).

Probate Code 41 ended ecutio leas

9941, If it is to the advantage of the estate, the persocnal
representative may lease, as lessor, real property of the estate
without authorization of the court in either of the following cases:

(a) Where the rental does not exceed ene—-thousand-five—-hundred
dellars-{$14500) two thousand five hundred dollars ($2,500) a month and
the term does not exceed one year.

(b) Where the lease 1is from month to month, regardless of the
amount of the rental.

Comment. Subdivision (a) of Section 9941 is amended to increase
the limit on executing a lease without court approval from $1,500 to
$2,500. See also Sections 2501 (extension, renewal, or modification of
lease by guardian or conservator), 2555 (execution of lease by guardian
or conservator), 9832 (extension, renewal, or modification of lease by
personal representative),
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Probate Code § 9962 (amended). -Apprajsal of property subject to option

- 9962. The purchase price of the real property subject to the
option shall be at least 90 percent of the appraised value of the real
property. The appraisal shall be one made by-a--probate--referee in the

manner provided in subdivision {c¢) of Section 10309 within one year

prior to the hearing of the petition.

Comment., Section 9962 incorporates the appraisal procedure of
Section 10309(c). Under that provision, if a new appraisal is needed,
the new appraisal need not be made by a probate referee if the original
appraisal of the property was made by a person other than a probate
referee. If the original appraisal of the property was made by a
probate referee, the new appraisal may be made by the praobate referee
who made the original appraisal without further order of the court or
further request for the appcintment of a new probate referee. If
appraisal by a probate referee is required, a new probate referee must
be appointed, using the same procedure as for the appointment of an
original referee, to make the new appraisal if the original probate
referee is dead, has been removed, or 1s otherwise unable to act, or if
there is other reason to appoint another probate referee.

Probate Code § 10006 (added)}. Cotenants' consent to sale

10006. If estate property to be sold is an undivided interest in
a cotenancy, the cotenants may file in the estate proceeding written
consent tc have their Interests sgold pursuant to this chapter.
Thereafter, the court's orders made pursuant to this chapter are as

binding on the consenting cotenants as on the personal representative.

Comment. Section 10006 1s new and is to facilitate estate sales
of decedent's interest in a Joint tenancy or tenancy in common.
Section 10006 is consistent with existing practice. See 1 California
Decedent Estate Practice § 6.19 (Cal. Cont. Ed. Bar 1989) (probate
court may by stipulation consider any matter in connection with and in
aid of proceeding).

exc ve contract a er b involve Ba
10162.5. Where Jubject to Section 10162,6, where an agent or

broker holds a contract under Sectlon 10150 granting the exclusive
right to sell the property, the court shall allow to the agent or
broker holding the contract the compensation determined under Section
10161 on:

{a) The full amount for which the sale is confirmed in either of

the following circumstances;
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(1) The bid: returned to the court for coenfirmation is made by a
purchaser who is not represented by an agent or broker and the court
confirms the sale to that purchaser on that bid.

(2) The bid returned to the court for confirmation is made by a
purchaser who 1is represented by the agent or broker holding the
contract and the court confirme the sale to that purchaser on an
increased bid made at the time of the hearing on the petition for
confirmation.

(b) The amount of the original bid if both of the following
circumstances exist:

(1) The bid returned to court for confirmation is made by a
purchaser who is not represented by an agent or broker or who 1is
represented by the agent or broker holding a contract under Section
10150 granting the exclusive right to sell the property.

(2) The court confirms the sale on an increased bid, made at the
time of the hearing on the petition for confirmation, to a purchaser

who was not procured by a bona fide agent or broker.

Comment, Subdivision (a) of Section 10162.5 1is amended to
recognize the special rules in Section 10162.6 applicable where there
1s an exclusive contract providing that no compensation is payable 1if
sale is confirmed to a particular purchaser named in the contract.

bate Cod 2 a co et v t
fots) sat avable ale co ed to tlcular pur e n
o1 ct

1l0l62.6. (a) This section applies if both of the following
circumstances exist:

{1) An agent or broker holds a contract under Section 10150
granting the exclusive right to sell the property,.

_(2) The contract provides that no compensation is payable to the
agent or broker holding the contract Iif sale {s confirmed to a
particular purchaser named in the contract.

{b) If the court confirms the sale to the purchaser named in the
contract, whether on an original bid returned to the court cor on an
inecreased bid made at the time of the hearing on the petition for
confirmation, the compensation of any agents or brokers invelved in the
sale 18 determined as provided in this article, except that no

compensation is payable to the agent or broker holding the contract.
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{(c) If the -court‘..confi‘rma, the sale to a purchaser other than the
person named in ‘the contract, whether on an original bid returned to
the court or on an increased bid made at the time of the hearing on the
petition for confirmation, the compensation of the agent or broker
holding the contract, and of any other agents or brokers involved in
the sale, is determined under this article as if the limitation in the
contract did not exist.

Comment, Section 10162.6 is new, and deals with the situation
where the personal representative makes an exclusive 1listing contract
with a broker (Broker A) to sell estate property, but the contract
provides that no commission is payable to Broker A if sale is confirmed
to a particular purchaser {or purchasers) named in the contract. See
subdivision (a). Special rules apply in this situation, as provided in
subdivisiona (b) and (c).

Subdivision (b) applies to the situation where the sale is made to
the purchaser named in the contract. In this case, Broker A is not
entitled to any commission, even if Broker A produced the original bid
returned to the court. Under subdivision (b), if sale is confirmed to
the named person, the commission that would have been paid to Broker A,
except for the limitation in the contract, is not paid. 1In this case,
the estate receives the benefit of the commission, just as 1f the
estate were acting as the agent with the exclusive listing contract,
The compensation due any other brokers involved in the sale is
determined under the normal rules that apply where there is a broker
with an exclusive listing contract.

Subdivision (c) makes clear that the limitation in the exclusive
listing contract does not affect the compensation of the broker holding
the contract or any other brokers in a case where the sale is not made
to the person named in the exclusive listing contract. In such case,
the rules governing compensation where there 1s an exclusive listing
contract apply and the limitation concerning the person named in the
contract is ignored.

The following examples 1illustrate the application of this
section. In these examples, Broker A refers toc the broker holding the
exclusive listing contract with the limitation that no compensation is
due Broker A 1f sale is made to Bidder X. Broker B refers to a broker
who deces not hold a contract with the personal representative and who
produces the bid returned to the court for confirmation. Broker ¢
refers to a broker who does not have a contract with the personal
representative and whoe produces a successful overhbid.

Example 1. Exclusive listing contract excluding
compensation if sale to Bidder X; Bidder X is original
bidder, not produced by broker:; no overbid. The original bid
returned to court for confirmation is made by Bidder X who is
not represented by & broker. The sale 1is confirmed to the
original bidder on that kid. Under subdivision (b) and
Section 10162.5(a), no commission 1s payable. This example
is comparable to Example 11 in the Comment to Section 10161
[as revised for AB 759], except that Broker A receives no
compensation.
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Example 2.. -‘Exclusive 1listing contract excluding
compensation if sale to Bidder X; Bidder X produced by Broker
8; no overbid. The original bld returned to court for
confirmation is made by Bidder X produced by Broker B. The
sale is confirmed to that bidder on that bid. The reasonable
compensation allowed by the court on the amount for which the
sale is confirmed is divided equally. Under subdivision (b)
and Section 10162.7, one-half of the commission is paid to
Broker B and the other half, which would have been pald to
Broker A except for the limitation in the contract, is not
paid. This example is comparable to Example 14 in the
Comment to Section 10161 [as revised for AB 759], except that
Broker A recelves no compensation.

Example 3. Exclusive listing contract excluding
compensation if sale to Bidder X:; original bidder not
rroduced by broker; successful overbid by Bidder X, not
produced by broker. The original bid returned to court for
confirmation is made by a bidder who is not represented by a
broker. At the confirmation hearing, the highest bid is made
by Bidder X who is not produced by a broker. The court
confirms the sale to Bidder X. Under subdivision (b) and
Section 10162.5(b), no commission is payable. This example
is comparable to Example 12 in the Comment to Section 10161
[asz revised for AB 759), except that Broker A receives no
compensation.

The result would be the same where the original bidder
in this example is produced by Broker A.

Example 4. Exclusive 1listing contract excluding
compensation if sale to Bidder X; original bidder not
produced by broker; successful overbid by Bidder X produced
by Broker €. The original bid returned to court for
confirmation is made by a bidder who is not represented by a
broker. At the confirmation hearing, the highest bid 1is made
by Bidder X who 1s produced by Broker C. The court confirms
the sale to Bidder X. Under subdivision (b), and subject to
Section 10162, Broker C is entitled to half of the commissicn
on the original bid plus all of the commiasion on the
overbid; the other half of the commission on the original bid
is not paid. See Section 10165(a)(2), (b), (c){4). This
example 1s comparable to Example 13 in the Comment to Section
10161 [as revised for AB 759], except that Broker A receives
no compensation.

The result would be the same where the original bidder
in this example is produced by Broker A.

Example 5. Exclusive listing contract excluding
compensation if sale to Bidder X; original bidder produced by
Broker B; successful overbid by Bidder X not produced by
broker. The original bid returned to court for confirmation
s made by a bidder produced by BEroker B. At the
confirmation hearing, the highest bid is made by Bidder X who
is not produced by a broker. The court confirms the sale to
Bidder X. Under subdivision (b) and Section 10164(c), Broker
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B is entitled to half of the commission on.the original bid.
The other half of the commission on the original bid is not
pald. This exzample is comparable to Example 3 in the Comment
to Section 10161 {as revised for AB 759}, except that Broker
A recelves no compensation.

Example 6. Exclusive listing contract excluding
compensation if sale to Bidder X; original bidder produced by
Broker B: successful overbid by Bidder X produced by Broker
€. The original bid returned to court for confirmation is
made by a bidder produced by Broker B. At the confirmation
hearing, the highest bid is made by Bidder X who is produced
by Broker C. The court confirms the sale to Bidder X. Under
gubdivision (b), Broker B 1s entitled to one-fourth of the
commission on the original bid and Broker C is entitled to
half of the commission on the original bid plus all of the
commission on the overbid. The other fourth of the
comnission on the original bidé is not pald. See Section
10165(a)(1), (b}, (e)(3). This example 1is comparable to
Example 8 in the Comment to Section 10181 [as revised for AB
759], except that Broker 4 receives no compensation.

Example 7. Exclusive listing contract excluding
compensation if sale to Bidder X; original bid by Bidder X,
not produced by broker; successful overbidder not produced by
broker. The original bid returned to court for confirmation
is made by Bidder X who is not represented by a broker. At
the confirmation hearing, the highest bid 18 made by a
different bidder not produced by a broker. The court
confirms the sale to the overbidder. Under subdivision (c)
and Section 10162.5(b), Broker A receives a commission on the
amount of the criginal bid and the limitation in the contract
has no effect. This result in this example 1s the same as
Example 12 in the Comment to Section 10161 [a8 revised for AB
759].

Example 8, Exclusive 1isting contract excluding
compensation if sale to Bidder X:; original bid by Bidder X
produced by Broker B; successful overbidder not produced by
broker. The original bid returned to court for confirmation
is made by Bidder X produced by Broker B. At the
confirmation hearing, the highest bid is made by a different
bidder net produced by a broker. The court confirme the sale
to the overbidder. Under subdivision (¢), the commission on
the original bid is divided equally between Broker A and
Broker B, The Jlimitation in the contract has no effect.
This result in this example is the same as Example 3 in the
Comment to Section 10161 [as revised for AB 759].
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Probate Code § 10162,7 (amended)}., . Compensation where there is an
gxclusive contract and sale is made to purchaser produced by another
agent or broker on bid returned to court or on overbid

10162.7. (a) This Subject to Sectfon 10162.6, this section

applies if all of the following circumstances exist:

(1) There is an agent or broker holding a contract under Section
10150 granting the exclusive right to sell the property.

(2) The bid returned to court for confirmation 1s made by a
purchaser procured by another agent or broker,

(3) The court confirms the sale to that purchaser either on the
bid returned to court for confirmation or on an increased bid made at
the time of the hearing on the petition for confirmation.

(b) If all the circumstances described in subdivision (a} exist,
the court shall allow the compensation determined under Section 10161
on the full amount for which the sale is confirmed. The compensation
allowed by the court shall be divided between the agent or broker
holding the contract and the other agent or broker as 1is provided in
any agreement between the agent or broker holding the contract and the
other agent or broker. If there is no agreement, the compensation on
the amount of the original bid returned to the court shall be divided
equally between the agent or broker holding the contract and the other
agent or broker and, if the sale is confirmed on an increased bid, the
other agent or broker shall be paid all of the compensation on the
difference between the original bid and the amount for which the sale
is confirmed,

Comment, Subdivision (a) of Section 10162.7 4is amended to
recognize the special rules in Section 10162.6 applicable where there
is an exclusive contract providing that no compensation is payable 1if
sale is confirmed to a particular purchaser named in the contract.

Probate Code ed c T vhere o bid de
b agser no roduced by a o s} d_sale de to
overbidder produced b 1] roke

10163. Subject to Seetien Sections 10162 apd 10162.6, where the

original bid returned to the court for confirmation was made by a
purchaser who was not procured by an agent or broker, the court shall
allow the compensation determined under Section 10161 on the full
amount for which the sale is confirmed to the agent or broker who
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- procured the purchaser to whom.the sale is confirmed if either of the
following conditions 1s satisfied:

(a) The court confirms a sale on an increased bid, made at the
time of the hearing on the petition for confirmation, to a purchaser
procured by an agent or broker holding a contract under Section 10150
granting the exclusive right to sell the property.

(b) There is no agent or broker holding a contract under Section
10150 granting the exclusive right to sell the property and the court
confirms a sale on an increaged bid, made at the time of the hearing on
the petition for confirmation, to a purchaser procured by a bona fide
agent or broker.

Comment. Section 10163 1s amended to recognize the special rules
in Section 10162.6 applicable where there is an exclusive contract
providing that no compensation is payable if sale is confirmed to a
particular purchaser named in the contract.

returned to court made by a purchaser produced by another agent or
broker; compensation where another agent or broker holds exclusive

right to sell contract
10165. (a) Where Subject to Section 10162.6, where the court

confirms a sale on an increased bid, made at the time of the hearing on

the petition for confirmation, to a purchaser procured by a bona fide
agent or broker, the court shall allow the compensation determined
under Section 10161 on the full amount for which the sale is confirmed,
as provided in this section, if either of the following conditions is
satisfied:

(1) The original bid returned to the court for confirmation was
made by a purchaser who was procured by another agent or broker.

(2) The original bid returned to the court for confirmation was
made by a purchaser who was not represented by an agent or broker, and
another agent or broker holds a contract under Section 10150 granting
the exclusive right to sell the property.

{(b) The agent or broker who procured the purchaser to whom the
sale is confirmed shall be paid one-half of the compensation on the
amount of the original bid and all of the compensation on the
difference between the original bid and the amount for which the sale
1s confirmed,
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(c) The other one-half of the compensation on the amount of the
original bid shall be paid as follows:

(1) If the original bid returned to the court is made by a
purchaser who was procured by the agent or broker holding a contract
under Section 10150 granting the exclusive right to sell the property,
the entire one-half of the compensation on the original bid shall be
pald to that agent or broker.

{(2) If the original bid returned to the court is made by a
purchaser whe was procured by a bona fide agent or broker and there is
no agent or broker holding a contract under Section 10150 granting the
exclusive right to sell the property, the entire one-half of the
compensation on the original bid shall be paid to that agent or broker.

(3) If there 1s an agent or broker who holds a contract under
Section 10150 granting the exclusive right to sell the property and the
original bid returned to the court is made by a purchaser whoe was
procured by another agent or broker, the one-half of the compensation
on the amount of the original bid shall be divided between the agent or
broker holding the contract granting the exclusive right to sell the
property and the other agent or broker whose original bid was returned
to the court for confirmation as is provided in any agreement between
the agent or broker holding the contract and the other agent or
broker, If there is no agreement, the one-half of the compensation on
the amount of the original bid shall be divided equally between the
agent or broker holding the contract and the other agent or broker
whose original bid was returneé to the court for confirmation.

(4) If there 1s an agent or broker who holds a contract under
Section 10150 granting the exclusive right to sell the property, the
original bid returned te the court is made by a purchaser who is not
represented by an agent or broker, and the court confirms the sale on
an increased bid, made at the time of the hearing on the petition for
confirmation, to a purchaser procured by another agent or broker, the
entire one-half of the compensation on the original bid shall be paid
to the agent or broker helding the contract.

(5) If the agent or broker compensated under subdivision (b) holds
a contract under Section 10150 granting the exclusive right to sell the
property, the entire one-half of the compensation on the original bid
shall be paid to the other agent or broker who procured the original
bid returned to the court.
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Compent, - Subdivisions. (a) of -Section 10165 1is amended to
recognize the sgpeclal rules in Section 10162.6 applicable where there
1s an exclusive contract providing that no compensation is payable if
sale is confirmed to a particular purchaser named in the contract.

Probate Code § 11750 (amended), Third persons acting in good faith

11754. (a) The personal representative 1s responsible for
distribution of the property in the estate in compliance with the terms
of the court order for distribution.

(b) A distributee may demand, sue for, and recover from the
personal representative or any person in possession, property to which
the distributee is entitled.

(c) A distribution of property made in compliance with the terms
of the court order for distribution is valid as to a geed—faith

purehaser-of--the--property-for-vatue third person acting in good faith
and for a valuable consideration.

Comment., Section 11750 is amended to extend to any person who
enters iInto a transaction in good faith and for a valuable
consideration, and is not limited to a purchaser.

Probate Code § 11850 (amended), Acceptance by distributee

11850. Subject to Section 11851, the persconal representative may
deposit property to be distributed with the county treasurer of the
county 1in which the proceedings are pending in the name of the
distributee in any of the following cases:

(a) The property remains in the possession of the personal
representative unclaimed or the whereabouts of the distributee 1is
unknown.

(b} The distributee refuses to aeeept-or gilve a receipt for the
property.

(c) The distributee is a minor or incompetent person who has no
guardian, conservator, or other fiduciary to receive the property or
person authorized to give a receipt for the property.

{d) For any other reason the property cannot be distributed, and
the personal representative desires discharge. Rotwithstanding Section
11851, deposit may not be made under this subdivigion except on court

order.
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- Comment. Subdivision. (b) of. Section 11850 is amended to delete
the reference to an acceptance by the distributee. The concept of an
acceptance is not implemented in the statutes on distribution.

Probate Code § 12250 (amended), Informal distribution

12250, (a) When the personal representative has complied with the
terms of the order for final distribution and has filed the appropriate
receipts or the court has excused the filing of a receipt, the court
shall, on ex parte petition, make an order discharging the personal

repregsentative from all liability incurred thereafter.

b) Not i is 8 111 ecl dis e th ersonal
Lepre tative for d ributijo e t rio our 80
a8 the terms the o or al d on a at d

Comment, Subdivision (b) 1s added to Section 12250 to codify
existing practice.

robate {ode § 1 ended d pe 8 act in good fa

13106.5. (a) If the particular item of property transferred under
this chapter is a debt or other obligation secured by a lien on real
property and the instrument creating the lien has been recorded in the
office of the county recorder of the county where the real property is
located, the affidavit or declaration described in Section 13101 shall
be recorded in the office of the county recorder of that county and, in
addition to the contents required by Section 13101, shall include both
of the following:

(1) The recording reference of the instrument creating the lien.

(2) A notary public's certificate of acknowledgment identifying
each person executing the affidavit or declaration.

(b) The transfer under this chapter of the debt or obligation
secured by a lien on real property has the same effect as would be
given to an assignment of the right te collect the debt or enforce the
cbligation. The recording of the affidavit or declaration under
subdivision (a) shall be given the same effect as 1s given under
Sections 2934 and 2935 of the Civil Code to recording an assignment of
a mortgage and an assignment of the beneficial interest under a deed of
trust.

(c) If a deed of trust upon the real property was given to secure
the debt and the reguirements of subdivision (a} and of Sections 13100
to 13103, inclusive, are satisfied:
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. {1} The-trustee under. the .deed of trust may rely in good faith on
the statements made in the affidavit or declaration and has no duty to
inquire into the truth of any statement in the affidavit or declaration.

(2) A gasd-—fa—i—t—lr—purehaeer—-e—r—-—leaaee——eﬁ--t—he-—-rea-l—-pmpea—by——-fer
value--from--or—a--good-faith~lender—top-the-ebliger—on-the-debt third
erson act in od f f e b [+) e may rely
upon a recorded reconveyance of the trustee under the deed of trust.

{(d) If a mortgage upon the real property was given to secure the
debt and the requirements of subdivision (a) and of Sections 13100 to
13103, inclusive, are satisfied, a geosd-Ffalth-purechaser—or--lessee—of
ehe-—rea-]r—-p-rope-pt—yn--Eo-r-—#«a—lue——Em,---o:&-e-—goed—-—feith—-l—end-er—-t-o—,—the
obligor—on—+he——debt third person acting in good faith and for a
valuable congideratjon may rely upon a recorded discharge of the

mortgage executed by the person or persons executing the affidavit or
declaration as successor of the decedent or by theilr successors in
interest.

Comment., Section 13106.5 1s amended to extend to any person who
enters into a transaction in good faith and for a valuable
consideration, and is not limited to a purchaser, lessee, or lender.

Probate Code § 13203 (amepnded}. Third persons acting in good fajth

13203, (a} A geod-faith-purcheser--or-lespee—of-real—propertyfor
value—fromy—eor—a--good-—faith-lender—tey third 80 i 0o
faith and for a valuable consideration with a person designated as a
successor of the decedent to a particular item of property in a
certified copy of an affidavit issued under Section 13202 and recorded
in the county in which the real property 1s located has the same righta
and protections as the purehasery-lessee;—-or-lender third person would
have 1f each person designated as a successor in the recorded certified
copy of the affidavit had been named as a distributee of the real
property in an order for distribution that had become final.

(b) The issuance and recording of a certified copy of an affidavit
under this chapter does mnot preclude later proceedings for
administration of the decedent's estate,

Comment, Section 13203 is amended to extend to any person who
enters into a transaction in good falth and for a valuable
consideration, and is not limited tov a purchaser, lessee, or lender.
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Probate Code § 18103 (amended)., Third persons acting in good faith

18103. If an express trust relating to real property 1is not
contained or declared in the grant to the trustee, or in an instrument
gsigned by the trustee and recorded in the same office with the grant to
the trustee, the grant shall be deemed absolute in favor of purehasers
from—the—trustee-without-netiee a third son dealing with the trustee
in good faith and for a valuable consideration.

Comment, Section 18103 is amended to extend to any person who
enters into a transaction in good faith and for a valuable
consideration, and 1s not limited to a purchaser.

Probate Code § 18104 (amended), Third persons acting in good fajth

18104, {a) If an interest in or 1lien or encumbrance on real
property is conveyed, created, or affected by an instrument in favor of
a person in trust hut no beneficlary is Iindicated in the instrument, it
is presumed that the person holds the Interest, lien, or encumbrance
absolutely and free of the trust., This is a presumption affecting the
burden of proof. In an action or proceeding involving the interest,
lien, or encumbrance instituted against the person, the person shall be
deemed the only necessary representative of the undisclosed beneficiary
and of the original grantor or settlor and anyone claiming under them.
A judgment 1s binding upon and conclusive against these persons as to
all matters finally adjudicated in the judgment.

(b) An instrument executed by the person holding an interest,
lien, or encumbrance described in subdivision (a), whether purporting
to be the act of that person in his or her own right or in the capacity
of a trustee, is presumed to affect the interest, lien, or encumbrance
according to the tenmor of the instrument. This is a presumption
affecting the burden of proof. Upon the recording of the instrument in
the county where the land affected by the instrument is situated, the

presumption is conclusive in favor of a purehaser-er—eneumbraneer third

persen acting in good faith and for valuable consideraticn.
Comment, Section 18104 is amended to extend to any person who

enters inte a transaction in good faith and for a valuable
consideration, and is not limited to a purchaser or encumbrancer.

Probate Code § 21524 (amended), Qualified domestic trusts
21524. If a marital deduction gift is made in trust, in addition

-61-

U




to the other provisions of this chapter, each of  the following
provisions also applies to the marital deduction trust:

(a) The transferor's spouse is the only beneficiary of income or
principal of the marital deduction property as long as the spouse 1s
alive. Nothing 1in this subdivision precludes exercise by the
transferor’'s spouse of a power of appointment included in a trust that
qualifies as a general power of appointment marital deduction trust.

(b) Subject to subdivision (d), the transferor's spouse is
entitled to all of the income of the marital deduction property not
less frequently than annually, as long as the spouse is alive.

(c) The transferor's spouse has the right to require that the
trustee of the truat make unproductive marital deduction property
productive or to convert it into productive property within a
reasonable time.

(d) Notwithstanding subdivision (d) of Section 16304, in the case
of qualified terminable interest property under Section 2056(b){7) or
Section 2523(f) of the Internal Revenue Code, on termination of the
interest of the transferor's spouse in the trust all of the remaining
accrued or undistributed income shall pass to the estate of the
transferor's spouse, wunless the instrument provides a different
disposition that qualifies for the marital deduction,

{e} In the case of an election under Sectjon 20564 of the Iinternal

Revenue Code that applie g_the trust, t transferor's s

not a citizen of the United States;

1 e trust instrume hall be constru to re e t all

trusteeg of the trust be individual citizeps of the United States or
domestic corporations.

If a person named the s instrument otherwis

appointed as trustee jis not an individual citizen of the United States

or a domes orporatio e e n  shall be e ed an

individual citizen of the United States or a domestic corporation pamed
in the instrument as successor trustee or, if none, selected by the

erson named in t strumen othe se ointed ag trustee

e trust shall ne such ents as the Sec of the
reasu may b ulations ribe to e g the ¢ ectic &

tax im by subsectio h) of Sect 0 I Rev e

Code, and the trustee has the authority necessary to implement this

paragraph.
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4)-This subdivisio les to es es of decedents d after

November 10, 1988,

Comment., Subdivision (e) is added to Section 21524 to make clear
that in the case of a decedent's marital deduction gift in trust to a
surviving spouse who 1s not a United States citizen, the trust
instrument is construed to require a trustee who is an individual
United States citizen or a domestic corporation, as provided in
Internal Revenue Code Section 2056A(a) for a qualified domestic trust.
See also Section 15660 (filling vacancy in office of trustee). This is
a specific elaboration of the general requirement of Section 21522(a)
that the provisions of the instrument be construed to comply with the
marital deduction provisions of the Internal Revenue Code. The
subdivision is applicable to estates of decedents dying after the date
of enactment of the Technical and Miscellaneous Revenue Act of 1988
(P.L. 100-647, Nov. 10, 1988).

NOTE. The Commission is aware of pending federal legislation to
revise (he law governing qualified domestic trusts (H.R. 3150), and
will make corresponding revisions in the proposed C(alifornia
legislation if federal revisions are enacted.

Probate Cod 52 ended u d dome trust

21526, A fiduciary is not liable for a good faith decigion to
make any election, or not to make any election, referred to in Section
2056(b)(7) er-Seetion, 2056A(d), or 2523(f) of the Internal Revenue
Code.

Comment., Section 21526 is amended include an election made under
Internal Revenue Code § 2056A(d) (qualified domestic trusta}.
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