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Letter of Transmittal

The California Law Bevision Commission submitted its
Recommendation Relating to Notice to Creditors in Probate Proceedings,
20 Gal. L. Revision Comm'n Reports 165 (1990), to the 1989 legislative
session. The legislation was mnot enacted because of legislative
concern ahout the one-year statute of limitations proposed in the
recommendation. The Senate Judiciary Committee regquested that the
Commission give further study to this aspect of the recommendation.

The Commission has given further study to this matter and renews
its earlier recommendation. The Commission also seolicits further
comments on this recommendation from interested ©persons and
organizations. GComments should be received by the Commission not later
than October 31, 1989,
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Recommendation
relating to
NOTICE TO CREDITORS IN ESTATE ADMINISTRATION

California law requires a personal representative 1n decedent
estate administration proceedings to mail actual notice of
administration to known creditors of the decedent,1 in addition to
publication of motice to unknown creditors.2 All creditors, known and
unknown, thereupon have four months in which to file a claim against
the estate.3

The requirement of actual notice to known creditors was enacted on
recommendation of the Law Revision Commission.? The former law was
inequitable and of queationable constitutionality. Developments in the
United States Supreme GCourt and 1in state courts had raised the
1ikelihood that the former scheme violated due process of law,>

The United States Supreme Gourt has now ruled on this issue in the
case of Tulsa Professional Collection Services, Inc, v. Pop .6 That
case holds that a state cannot impose a two-month claim filing

requirement on known or reasonably ascertainable creditors merely by

1. Prob, Code §§ 9050-9054; enacted by 1987 Cal. Stat. ch. 923, § 93.
2. Prob, Code § 333.

3. Probate Code Section 9100 requires a creditor to file a claim
within the later of four months after issuance of letters to a general
personal representative or, i1f notice is malled as required, within 30
days after the notice is given.

4, Recommendation Relating to Creditor Claims Against Decedent's
Estate, 19 Cal., L. Revision Comm'n Reports 299 (1988).

5. 19 Cal. L. Revision Comm'n Reports at 303.

6. 108 S. Ct. 1340 (1988).




publication of notice. Actual notice is required for a short-term
claim filing requirement.

The Supreme Court cites the new California statute in support of
the proposition that a few states already provide for actual notice in
connection with short nonclaim statutes, However, it 1s clear from the
rationale of the opinion that the new California satatute does mnot
satisfy the announced constitutional standards in that 1t purports to
cut off unnotified but "reasonably ascertainable” creditors with a
short claim filing requirement. |

To bring the California statute into conformity with
constitutional requirements, the Law Revision Gommission further
recommends that, notwithstanding the four-month claim filing
requirement, a known or reasonably ascertainable creditor who does not
have actual Inowledge of the administration of the estate during the
four-month claim period should be permitted to petition for leave to
file a late claim.’ 1If the estate has already been distributed when
the known or reasonably ascertainable creditor acquires actual
Inowledge of the administration proceeding, the creditor would have
recourge against distributees of the estate.8 The personal
representative would be protected from liability for the claim unless
the personal representative acts in bad faith in failing to notify
known creditors.?

Although known or reasonably ascertalnable creditors who have no
knovwledge of administration would be given remedies beyond the four

month claim period, these remedies must be exercised within one year

7. Existing California law already authorizes such a late claim
petition, but only for a creditor whose claim is on a nonbusiness
debt, Prob. Code § 9103. The present recommendation would remove the
business claim limitation.

8. This would be a limited exception to the general rule that an
omitted creditor has no right to require contribution from creditors
who are paid or from distributees. Prob. Code § 11429. Under the
Commission's proposal, the liability of a distributee would be joint
and several with other distributees, and liability would be based on
abatement principles. See Prob. Code §§ 21400-21406 {abatement).

9. CF. Prob. Code § 9053 (immunity of personal representative).




after the decedent's death. The Commission believes that a new long
term statute of limitations of one year commencing with the decedent’s
deathlC will best effectuate the strong public policies of expeditious
estate administration and security of title for distributees, and is
consistent with the concept that a creditor has some obligation to keep
informed of the status of the debtor., While the Supreme Court declined
to rule on the validity of long term statutes of limitation that rum
from one to five years from the date of death, a one-year statute 1s
belleved to be constitutional since it is self-executing, it allows a
reasonable time for the creditor to discover the decedent's death, and
it is an appropriate period to afford repose and provide a reasonable
cutoff for claims that soon would become stale,ll

Legislation introduced 1in the 1989 1legislative session to
implement the Commission's recommendation on this matter was not
enacted because of legislative concern about the one-year statute of
limitations.12 The Senate Judicliary Committee requested that the
Commission give further study to this aspect of the recommendation.

The Commission has given further study to this matter and renews
its recommendation for a one-year statute of limitations from the date
of death. The Commission considers the following factors to be
significant in addition to the basic policy considerations outlined

above;

10. It should be noted that such an absolute one-year statute of
limitations creates the potential for the decedent's beneficiaries to
wait for one year after death in order to bar creditor claims, and then
proceed to probate the estate and distribute ‘assets with impunity.
However, if the creditor is concerned that the decedent’s beneficiaries
may fail to commence probate within the one-year period, the creditor
may petition for appointment during that time. Prob. Code §§ 8000
(petition), 8461 (priority for appointment).

11. See, e.g., Falender, Notice to Creditors in Estate Proceedings:
What Process is Due?, 63 N.C.L. Rev. 659, 673-77 (1985).

12, 1989 Cal. Stats. ch. 21. The Commission's recommendation was
published as Recommendation Relating to Notice to Creditors in Probate
Proceedings, 20 Cal. L. Revision Comm'n Reports 165 (1990).




(1) In estate administration, debts are ordinarily paid. Even
under the existing four-month claim perliod it is unusual for an unpaid
creditor problem to arise. One year is ordinarily sufficlent time for
all debts to come to light. To extend llability beyond a year, with
attendant delays and procedural complications in every probaté for the
rare claim that is made more than a year after the decedent's death, is
not sound public policy.

(2) The one year limitation period would not apply to special
classes of debts where public policy favors extended enforceability.
These classes are secured obligations,13 tax claima,l4 and
liabilities covered by insurance.l3 The type of claim that may become
a problem more than a year after the decedent's death is likely to fall
into one of these classes.

{3) Rearly every Jurisdiction, including the Uniform Probate Code,
that has considered the due process problem, has adopted the ocne-year
statute of limitations as part of the solution,16

In sum, a general limitation period longer than one year would
burden all probate proceedings for little gain, The one-year
limitation period 1is a reasonable accomodation of interests and 1Is

widely accepted.

The Commission's recommendation would be enacted by the following

measure,

13. Prob. Code § 9391.

14, Prob. Code § 9201.

15. Prob., Code § 550.

16. See, e.g., Uniform Probate Code § 3-803 (limitations on

presentation of claims), as amended at the 1989 Annual Meeting of the
National Conference of Commissioners on Uniform State Laws.
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An act te amend Section 353 of, and repeal Section 353.5 of, the
Code of GCivil Procedure, and to amend Sections 551, 6611, 7664, 9053,
9103, 9201, 9391, 11429, 13109, 13156, 13204, and 13554 of, and add
Section 9392 to, the Probate Code, relating to creditors of a decedent,
and declaring the urgency thereof, to take effect immediately.

The people of the State of California do enact as follows:

Code of Civil Procedu ded Statute of limjtations

SECTION 1. Section 353 of the Gode of Civil Procedure iz amended
to read:

353. (a) If a person entitled to bring an action dies before the
expiration of the time limited for the commencement thereof, and the
cause of action survives, an action may be commenced by the person's
representatives, after the expiration of that time, and within six
months from the person's death.

{(b) Except as provided in subdiwisien—(ec) subdivisions (c) and
{d), if a person against whom an action may be brought on a liability
of the pergon, whether arjising in contract, tort, or otherwise, dies
before the explration of the time limited for the commencement thereof,
and the cause of action survives, an action may be commenced against
the—pergenla--representatives—after—the—expiration —of-that—time,—and
within one year after the date of death, and the time otherwise limited

for the commencement of the action does not apply, The time provided
in t] subdivis ommencement ction 13 not tolled o
exte for 800 .

{c) If a person against whom an action may be brought died before
July 1, 1988, and before the expiration of the time limited for the
commencement of the action, and the cause of action survives, an action
may be commenced against the peraon's representatives before the
expiration of the later of the following times:

(1) July 1, 1989, or one year after the 1issuing of letters
testamentary or of administration, whichever is the earlier time.

(2) The time limited for the commencement of the action.

{d) If a person agajpst whom apn action may be brought died on or
‘after July 1, 1 and ore the operative date of the endment

of this section, and before the expiration of the time limited for the
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commencement of the action, and the cause of action survives, an action

may be commenced within one year after the operative date of the 1990
amendment of this section, and the time otherwise limited for the
co cement of the act does not appl

Comment., Subdivision (b) of Section 353 1is amended to impose a

new statute of limitations on all actions against a decedent on which
the statute of limitations otherwise applicable has not run at the time
of death. The new statute is one year after the death of the decedent,
regardless of whether the statute otherwise applicable would have
explred before or after the one year peried.

If a general personal representative 1s appointed during the one
year period, the personal representative must notify lknown creditors,
and the filing of a claim tolls the statute. Prob. Code §§ 9050
(notice required), 9352 (tolling of statute of limitations). If the
creditor is concerned that the decedent's beneficiaries may not have a
general personal representative appointed during the one year period,
the creditor may petition for appointment during that time. Prob. Code
§§ 8000 (petition), 8461 (priority for appointment); see also Prob.
Code § 48 ("interested person" defined).

The reference to the decedent's "representatives" 1s also deleted
from subdivision (b). The reference could be read to imply that the
one year limitation is only applicable in actions against the
decedent's personal representative. However, the one year statute of
limitations is intended to apply in any action on a debt of the
decedent, whether against the personal representative under Probate
Code Sections 9350 to 9354 {(claim on cause of action), or against
another person, such as a distributee under Probate Code Section 9392
(1iability of distributee), a person who takes the decedent's property
and is liable for the decedent's debts under Sectlons 13109 (affidavit
procedure for collection or transfer of personal property), 13156
{(court order determining succeasion to real property), 13204 (affidavit
procedure for real property of small value), and 13554 (passage of
property to surviving spouse without administration), or a trustee.

Code of vil Procedure Te Limitat ction
against spouse of decedent

SEC, 2. Section 353.5 of the Code of Civil Procedure 1s repealed.

353, 5y——Jf -a—pergon—-against-vhom--an—aection-mey—-be-brought--dies
befere—-the—expiretion——-of ——the—-statute——of——-1imitetions—Ffor-—the
eommencement—of—the—aetion-and -the—eause—of--action -survrives —an—aetion
againot-the—-purviving--spouse —of-the-peraon-vhieh-is-brought—purauvant-te
Chapter—3-(commencing--with-Seetion-13550)--0f -Part—3—ef-Divisien—8--of
the-Probate—LSode-may--be-compeneced-within-feur-monthe-after-the-death—of
Ehe-pereen—o1--befa!e—t:he—exp-ifatian—ei--the-s-t—a—t&:t—e—-e-f--l-ini—t—a-‘eirmwwhieh
weuid—-h&ve—-been—-agp—l—ieeb-]re--'ee—the-eeuse—e§-aet—ien—agains%—ehe-persen--ii
the-pergon-had-net-diedy—vhichever—oeceura—ltatesr




Comment, Section 353.5 is repealed because it conflicted with
Code of Civil Procedure Section 353 (general one-year statute of
limitations).

Probate Code amend Statute of 13 ons
SEC. 3. Section 551 of the Probate Code is amended to read:
551. If otwiths i Sect of the o Civil

Procedure, if the limitations period otherwise applicable to the action
has mnot expired at the time of the decedent's death, an action under
this chapter may be commenced within one year after the expiration of
the limitations periocd ctherwise applicable.

Comment, Section 551 ia amended to make clear that the general
one-year limitation period for commencement of an action on a cause of
action againat a decedent under Code of Civil Procedure Section 353
does not apply to an action under this chapter,

Proba Code 11 ame b or d 8 of
decedent

SEC. 4. Section 6611 of the Probate Code is amended to read:

6611. (a) Subject to the limitations and conditions specified in
this section, the person or persons in whom title vested pursuant to
Section 6609 are personally liable for the unsecured debts of the
decedent.

(b) The personal liability of a person under this section shall
not exceed the fair market value at the date of the decedent's death of
the property title to which vested in that person pursuant to Section
6609, less the total of all of the following:

(1) The amount of any liens and encumbrances on that property.

{(2) The value of any probate homestead interest set apart under
Section 6520 out of that property.

(3) The value of any other property set aside under Section 6510
out of that property.

£e)--The--personal--liability—under—-this—-section—cessen—oene-year
after—-the—date—the-eourt--makes -its—order—under-Seetion—6609-—exeept
with-respeet—to—an-action-or-proeceeding-then—pending—in-eourt~




£d3>-In {c) Subject to Section 353 of the Code of Civil Procedure,

in any action or proceeding based upon an unsecured debt of the

decedent, the surviving spouse of the decedent, the child or children
of the decedent, or the guardian of the minor child or children of the
decedent, may assert any defense, cross—complaint, or setoff which
would have been avallable to the decedent if the decedent had not died.

£ey (d) If proceedings are commenced in this state for the
administration of the estate of the decedent and the time for filing
claims has commenced, any action upon the personal 1liability of a
person under this section is barred to the same extent as provided for
claims under Part 4 (commencing with Section 9000) of Division 7,
except as to the following:

(1) Creditors who commence judicial proceedings for the
enforcement of the debt and serve the person liable under this section
with the complaint therein prior to the expiration of the time for
filing claims.

{2) Creditors who have or who secure an acknowledgment in writing
of the person liable under this section that that person is liable for
the debts.

{3) Creditors who file a timely claim in the proceedings for the
administration of the estate of the decedent.

Comment, Section 6611 is amended to delete former subdivision
(c), which conflicted with Code of Civil Procedure Section 353 (statute
of limitations), and to make clear that the general one-year statute of
limitations applicable to all causes of action against a decedent is
applicable to liability for the decedent's debts under Section 6611.

robate Code 4 (am ia or de t's debts
SEC. 5. Section 7664 of the Probate Code is amended to read:
7664, A person to whom property 1is distributed under this article
is personally 1liable for the umsecured debts of the decedent. Such a
debt may be enforced against the person in the same manner as it could
have been enforced against the decedent if the decedent had not died.
Ip Subject to Section 353 of the Code of Civil Procedure, in an action
bagsed on the debt, the person may assert any defenses available to the
decedent 1f the decedent had not died. The aggregate peracnal
liability of a person under this section shall not exceed the fair
market value of the property distributed, valued as of the date of the
distribution, less the amount of any liens and encumbrances on the
property on that date.
—8—




Comment, Section 7664 is amended to make clear that the general
one-year statute of limitations applicable to all causes of action
against a decedent 1s applicable to liability feor the decedent's debts
under Section 7664,

Probate Code § 9103 (amended), Late claims
SEC., 6. Section 9103 of the Probate Code is amended to read:

9103. (a) Upon petition by a creditor and notice of hearing given
as provided in Section 1220, the court may allow a claim to be filled
after expiration of the time for filing a claim if the creditor
establishes that either of the following conditions are is satisfiled:

{1) HNeither the creditor nor the attorney representing the
creditor in the matter had actual knowledge of the administration of
the estate within more than 15 days before expiration of the time
provided in Section 9100, and the creditor's petition was filed within
30 days after either the creditor or the creditor’'s attorney had actual
¥nowledge of the administration whichever occurred first.

(2) Reither the creditor nor the attorney representing the
creditor in the matter had knowledge of the existence of the claim
within mpore than 15 days before expiration of the time provided in
Section 9100, and the creditor's petition was filed within 30 days
after either the creditor or the creditor’'s attorney had Xknowledge of
the existence of the claim whichever occurred first.

£b)-This-peetion-applies-enly-to-a-eleim-—that—relaten-to-an-aetion
or—proceeding-pending--againat-the-decedent—at--the--time-eof-death-ory-if
no—aetion-or-proceeding-io—-pending,-£o--a—eaupe—ofaction-that--dees-—net
arige—out—of-the -ereditorin-eonduct—of-a—trades—businensy-or-profesnion
in-this—astater

£e) (b) The court shall not allow a claim to be filed under this
section after the earlier of the following times:

{1) The time the court makes an order for final distribution of
the estate.

(2) One year after the time-letters--are-flrst-lssued-to-a—general
pergonal-representative date of the decedent's death.




£d4 (¢) The court may condition the claim on terms that are just
and equitable, and may require the appointment or reappointment of a
personal representative if necessary. The court may deny the
creditor’'s petition 1f a preliminary distribution to beneficlaries or a
payment to general crediters has hbeen made and 1t appears that the
filing or establishment of the claim would cause or tend to cause
unequal treatment among beneficiarles or creditors.

£¢e) (d) Regardless of whether the claim i1s later esatablished in
whole or in part, property distributed under court order and payments

otherwise properly made before a claim is filed under this section are

not subject to the claim. The Except to the extent provided in Section

2 ubject to Sectio he personal representative, designee
distributee, or payee 1s mnot 1liable on account of the prior
distribution or payment.

Comment, Former subdivision (b) of Section 9103, limiting the
types of claims eligible for late claim treatment, ias deleted. It
gshould be noted that a creditor who is omitted because the creditor had
no knowledge of the administration is not 1limited to the remedy
provided in this section. 1If assets have been distributed, a remedy
may be available against distributees under Section 9392 (liability of
distributee). 1If the creditor can establish that the lack of knowledge
is a result of the personal representative's bad faith failure to
notify known creditors under Chapter 2 (commencing with Section 9050)
{notice to creditors), recovery may be available against the perscnal
representative personally or on the bond, if any. See Section 11429
{unpald creditor). See also Section 9053 (immunity of personal
representative).

Paragraph (b){(2) is revised to make clear that a late claim should
not be permitted if the statute of limitations has run on the claim.
This is the consequence of the rule stated in Section 9253 that a ciaim
barred by the statute of limitations may not be allowed by the personal
representative or approved by the court or judge. Under Code of Civil
Procedure Section 353, the statute of limitations runas one year after
the decedent's death.

SEC. 7. Section 9201 of the Probate Code is amended to read:

9201. (a) Notwithstanding any other prevision——ef——this--pars
gtatute, if a claim of a public entity arises under a law, act, or code
listed in subdivision (b):

(1) The public - entity may use a form as 1s necessary to

effectively administer the law, act, or code. Where appropriate, the

form may require the decedent's soclal security number, if known.

-10-




(2} The clalm is barred only after written notice or request to

the public entity and expiration of the period provided in the

applicable section.

If no written notice or request is made, the claim

is enforceable by the remedies, and is barred at the time, otherwise

provided in the law, act, or code.

(b)
Law, Act, or Code

Sales and Use Tax Law
{commencing with Section
6001 of the Revenue

and Taxation Code)

Bradley-Burns Uniform
Local Sales and Use Tax
Law {commencing with
Section 7200 of the
Revenue and Taxation Code)

Transactions and Use

Tax Law {commencing

with Section 7251 of the
Revenue and Taxation Code)

Motor Vehicle Fuel License
Tax Law {commencing with
Section 7301 of the
Revenue and Taxation Code)

Use Fuel Tax Law
{commencing with Sectiocn
8601 of the Revenue

and Taxation Code)

Perasonal Income Tax
Law {commencing with
Section 17001 of the
Revenue and Taxation Code)

Cigarette Tax Law
(commencing with Section
30001 of the Revenue

and Taxation Code)

Alecoholic Beverage
Tax Law (commencing
with Section

32001 of the Revenue
and Taxation Code)

Unemployment Insurance
Code

Applicable Section

Section 6487.1 of the
Revenue and
Tazation Code

Section 6487.1 of the
Revenue and
Taxation Code

Section 6487.1 of the
Revenue and
Taxation Code

Section 7675.1 of the
Revenue and
Taxation Code

Section 8782.1 of the
Eevenue and
Taxation Cede

Section 19266 of the
Revenue and
Taxation Code

Section 30207.1 of
the Revenue and
Taxation Code

Section 32272.1 of
the Revenue and
Taxation Code

Section 1090 of the
Unemnployment
Insurance Code

—11-




State Hospitals for Section 7277.1 of the
the Mentally Disordered Welfare and
{commencing with Section Institutions Code
7200 of the Welfare

and Institutions Gode)

Medi-Cal Act (com- Section 9202 of the
mencing with Section Probate Code

14000 of the Welfare

and Institutions Code)

Wazxman-Duffy Prepaid Section 9202 of the
Health Plan Act (com- Probate Code
mencing with Section

14200 of the Welfare

and Institutions Code)

Comment, Subdivision (a) of Section 9201 is amended to make clear
that it applies notwithstanding statutes located in placesa other than
this part. Specifically, Section 9201 applies notwithstanding Gode of
Civil Procedure Section 353 (general statute of limitations rumning omne
year from the decedent’s death).

Prob Code amended t of securit t

SEC, 8. Section 9391 of the Probate Code is amended to read:

9391, The holder of a mortgage or other lien on property in the
decedent’'s éstate, including but not limited to a judgment lien, may
commence an action to enforce the lien against the property that 1is
subject to the lien, without firat filing a claim as provided in this
part, if in the complaint the holder of the lien expressly waives all

recourse against other property in the estate. Se of the Code
f Civ Proced does not to er this ge
Comment, Section 9391 is amended to except an action to enforce a

lien from the one-year statute of limitations in Code of Civil
Procedure Section 353. The statute of limitations otherwise applicable
to an action to enforce the lien continues to apply notwithstanding
Section 353.

Probate Code 2 (adde iabi of distributee

SEC. 9. Section 9392 is added to the Probate Code, to read:

9392, (a) Subject to subdivision (b), a person to whom property
is distributed is personally liable for the claim of a creditor,
without a claim first having been filed, if all of the following
conditions are satisfiled:

-12-




(1} The identity of the creditor was known to, or reasonably
ascertalinable by, a general personal representative within four months
after the date letters were first 1Issued to the personal
representative, and the clalm of the creditor was not merely
conjectural,

(2) Notice of administration of the estate was not given tec the
creditor under Chapter 2 (commencing with Section 9050) and neither the
creditor nor the attorney representing the creditor in the matter had
actual knowledge of the administration of the estate before the time
the court made an order for final distribution of the property.

(3) The statute of limitations applicable to the claim under
Section 353 of the Code of Civil Procedure has not expired at the time
of commencement of an action under thls section.

(b) Personal liability under this section 1is applicable only to
the extent the claim of the creditor cannot be satisfied out of the
estate of the decedent and is limited to the extent of the fair market
value of the property on the date of the order for distribution, 1less
the amount of any liens and encumbrances on the property at that time.
Personal liability under this section is Joint and several, based on
the principles stated in Part 4 (commencing with Section 21400) of
Division 11 (abatement).

{¢) Nothing in this section affects the rights of a purchaser or
encumbrancer of property in good faith and for value from a person who

is personally liable under this section.

Comment, Section 9392 is new. It implements the rule of Tulsa
Professional Collection Services, Inc, v, Pope, 108 S. Ct. 1340 (1988),

that the claim of a known or reasonably ascertainable creditor whose
claim is not merely conjectural but who is not given actual notice of
administration may not be cut off by a short claim filing requirement.
Section 9392 is intended as a limited remedy to cure due process
failureas only, and {s not intended as a general provision applicable to
all creditora,

A creditor who has knowledge of estate administration must file a
claim or, iIf the claim filing period has expired, must petition for
leave to file a late claim. See Sections 9100 (time for filing claims)
and 9103 (late claims), This rule applies whether the creditor's
knowledge is acquired through notification under Section 9050 (notice
required), by virtue of publication under Section 8120 (publication
required), or otherwise,

Under Section 9392, a creditor who has no knowledge of estate
administration before an order 1s made for distribution of property has
a remedy against distributees to the extent payment cannot be obtained

-13-




from the estate. There 1Is a one year statute of limitations,
commencing with the date of the decedent's death, for an action under
this section by the creditor. Code Civ. Proc. § 353. Since liability
of distributees under this section 1s joint and several, a distributee
may join, or seek contribution from, other distributees. Subdivision
{c) is a apecific application of the general purpose of this section to
subject a distributee to personal liability but not to reguire recision
of a distribution already made.

An omitted creditor may also have a cause of action against a
perscnal representative who in bad faith faills to give notice to a
known creditor. See Sections 9053 {immunity of personal
representative) and Section 11429 (unpaid crediter).

Prob, Code § 1142 e Unpaid creditor

SEC. 10. Section 11429 of the Probate Code is amended to read:

11429, (a) Where the accounts of the personal representative have
been settled and an order made for the payment of debts and
distribution of the estate, a creditor whe is not paid, whether or not
included in the order for payment, has no right to require contribution
from creditors who are paid or from distributees, except to the extent
provided in Section 9392.

{(b) FNothing in this section precludes recovery against the

personal representative personally or on the bond, 1f any, by a

creditor who ia not paid, subject to Section 9053.

Comment. Subdivision (a) of Section 11429 is amended to recognize
the 1iability of distributees provided by Section 9392 (liability of
distributee).

Subdivision (b) is amended to make specific reference toc the
statutory immmity of the personal representative for actions and
omissions in notifying creditors. This amendment is not a change in
law, but 1is intended for cross-referencing purposes only. The
reference toc the specific immunity provided in Section 9053 should not
be construed to limit the availability of any other applicable defenses
of the personal representative.

Probate Cod 131 ed ty for t's wmsecured
debts
SEC. 11. Section 13109 of the Probate Code is amended to read:
13109. A person to whom payment, delivery, or transfer of the
decedent's property is made under this chapter is perscnally liable, to
the extent provided in Section 13112, for the unsecured debts of the
decedent. Any such debt may be enforced against the person in the same

manner as 1t could have been enforced againat the decedent 1f the

~14-
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decedent had not dled. Im Subject to Section 353 of the Code of Civil
Procedure, in any action based upon the debt, the person may assert any

defenses, cross-complaints, or setoffs that would have been available
to the decedent if the decedent had not died.

Gomment, Section 13109 is amended to make clear that the general
one-year statute of limitations applicable to all causes of action
agalnst a decedent is applicable to liability for the decedent's debts
under Section 13109.

Probate Code § 13156 (amended), Liability for decedent's unsecured
debts

SEC. 12. Section 13156 of the Probate Code is amended to read:

13156. (a) Subject to sgubdivisiona (b) and (c), the petitiomer
vho receives the decedent's property pursuant to an order under this
chapter 1s personally liahle for the unsecured debts of the decedent.

(b) The personal liability of any petitioner shall not exceed the
fair market value at the date of the decedent's death of the property
received by that petitioner pursuant to an order under this chapter,
less the amount of any liens and encumbrances on the property.

{¢) Ia Subject to Sectiop 353 of the Code of Civil Procedure, in
any action or proceeding based upon an unsecured debt of the decedent,

the petitioner may assert any defense, cross-complaint, or setoff which
would have been available to the decedent if the decedent had not died.

Comment, Section 13156 1s amended to make clear that the general
one-year statute of limitations applicable to all causes of action
againat a decedent 1s applicable to 1liability for the decedent's debts
under Section 13156.

Probate Code 1 ended ty for decedent' e
debts

SEC. 13. Section 13204 of the Probate Code is amended to read:

13204, Each person who 1is designated as a successor of the
decedent in a certified copy of an affidavit issued under Section 13202
is personally liable to the extent provided in Section 13207 for the
unsecured debts of the decedent. Any such debt may be enforced against
the person in the same manner as it could have been enforced against
the decedent if the decedent had not died. ¥a Subject to Section 353
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of the Code of Civil Procedure, in any action based upon the debt, the
person may assert any defense, cross-complaint, or setoff that would
have been available to the decedent if the decedent had not died.

Comment, Section 13204 is amended to make clear that the general
one-year statute of limitationas applicable to all causes of action
against a decedent is applicable to liability for the decedent's debts
under Section 13204.

Probate Code § 13554 (amended). Enforcement of 1iability
SEC. 14, 3Section 13554 of the Probate Code 1s amended to read:
13554. (a) Except as otherwise provided in this chapter, any debt

described in Section 13550 may be enforced against the surviving spouse
in the game manner as it could have been enforced against the deceased
spouse 1f the deceased spouse had not died.

(b) Ia Subject to Section 353 of the Code of Civil Procedure, in
any action based upon the debt, the surviving spouse may assert any
defense, croas—-complaint, or setoff which would have been available to
the deceased spouse if the deceased spouse had not died.

Comment, Section 13554 is amended to make clear that the general
one-year statute of limitations applicable to all causes of action
against a decedent is applicable to liability for the decedent's debts
under Section 13554. Cf. former Code Civ., Proc, § 353.5 and Comment
thereto,

Urgency Clause

SEC., 15. This act is an wurgency statute necessary for the
immediate preservation of the public peace, health, or safety within
the meaning of Article IV of the Constitution and shall go inte
immediate effect. The facts constituting the necessity are:

The existing California statute governing creditoer claims in
probate does not satisfy constitutional standards announced by the
United States Supreme Court in Tulsa Professional Collection Services,
Inc, v. Pope, 108 8. Ct. 1340 (1988). This act revises the California
statute consistent with the standards announced by the court., In order
to resolve the present confusion ameong lawyers, courts, personal
representatives, creditors, and others involved in the probate process
who must work with the existing unconstitutional statute, it ia
necessary that this act take effect immediately.
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