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Letter of Transmittal

This recommendation proposes that the owner of certain
state-registered property (motor vehicle, undocumented  vessel,
manufactured home, mobilehome, commercial coach, truck camper, or
floating home) be permitted to designate in the certificate of title
the person who will receive the property on death of the owner.

This recommendation is made pursuant tc Resolution Chapter 37 of
the Statutes of 1980.
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RECOMMENDATION

Under existing Califernia 1law, a person may designate a
beneficiary to recelve various kinds of property or benefits on the
person's death. These include an account in a financial institution,l

insurance and other death benefits,2 and benefits payable under

1. Prob. Code §§ 5140, 5302.

2. Educ. Code §§ 23702, 23807 (teachers' death benefits); Gov't Code
§§ 21332-21335 {public employees' death benefits); Prob. Code § 5000
(insurance, pension or profit-sharing plan). Probate Code Section
5000, enacted by Chapter 79 of the Statutes of 1990, provides:

5000. {a) A provision for a nonprobate transfer cn
death in an insurance policy, contract of employment, bond,
mortgage, promissory note, certificated or uncertificated
security, account agreement, custodial agreement, deposit
agreement, compensation plan, pension plan, individual
retirement plan, employee benefit plan, trust, conveyance,
deed of gift, marital property agreement, or other written
instrument of a similar nature is not invalid because the
instrument does not comply with the requirements for
execution of a will, and this code does mot invalidate the
instrument.

{(b) Included within subdivision (a) are the following:

(1) A written provision that money or other benefits due
to, controlled by, or owned by a decedent before death shall
be paid after the decedent's death to a person whom the
decedent designates elther in the instrument or in a separate
writing, including a will, executed either before or at the
same time as the instrument, or later.

{(2) A written provision that money due or to become due
under the instrument shall cease to be payable in event of
the death of the promisee or the promlsor before payment or
demand.

{3) A written provision that any property controlled by
or owned by the decedent hefore death that is the subject of
the instrument shall pass to a person whom the decedent
designates either in the instrument or in a separate writing,
fncluding a will, executed either before or at the same time
as the instrument, or later.

(c) FKothing 1in this section 1limits the rights of
creditors under any other law.
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various kinds of written instruments.3 These "nonprobate transfers"
permit the owner to designate a beneficlary, while avolding the expense
and delay of a court-supervised probate proceeding.

California law also permits transfer at death, without probate, of
certain state-registered property (motor vehicle, undocumented vessel,
manufactured home, mobilehome, commercial coach, truck camper, or
floating home) 1f the decedent has ne other property requiring

probate.‘* However, unlike ll'!istesm.n:'i.,S California does not permit the

3. Prob, Code § 5000 (contract of employment, bond, mortgage,
promissory note, deposit agreement, trust agreement, conveyance, or
instrument effective as & contract, gift, conveyance, or trust). See
supra note 2 for the text of Section 5000. See also 31 C.F.R. §
315.79¢c) (U. S. savings bond in beneficiary form).

4, Health & Safety GCode § 18102 {manufactured home, mobilehome,
commercial coach, truck camper, floating home); Veh. Code §§ 5910
{vehicle), 9916 {(undocumented vessel), Although the procedure for
transferring these Xkinds of property at death 13 simple and
expeditious, it 1s of limited application because it may only be used
if the owner has no ocother property requiring probate. Probate will
usually be unnecessary if the estate value is $60,000 or less. See
Prob., Code §§ 13050, 13100. For these estates, the decedent's
successors may use an affidavit procedure teo collect perscnal proeperty
and a summary court proceeding to get title to real property. See
Prob, Code §§ 13050, 13100-13157. The following property 1is excluded
in determining whether the estate value is $60,000 or less: Property
held by the decedent as a joint tenant, property in which the decedent
had a life or other interest terminable upon the decedent's death,
property which passed to the decedent's surviving spouse by will or
intestate succession, a multiple-party account In a finaneial
institution to which the decedent was a party at death, the
state~registered property described above, amounts due to the decedent
for services in the armed forces of the United States, and compensation
not exceeding $5,000 owing to the decedent for employment. Prob. Code
§ 13050.

5. Migsouril enacted legislation in 1987 to permit the owner of a motor
vehicle to designate in the title document a person to recelve the
property on the owner's death. Mo. Ann. Stat. § 301.681 (Vernon Supp.
1990). A sample of the new TOD title document used in Missouri 1s set
out in the appendizx to this recommendation. There have been about
30,000 TOD registrations in Missourl since the Missouri statute was
enacted in 1987. Letter from Sandra A. Mears, Senior Counsel for State
of Missouri Department of Revenue, to Leo E. Eickhoff, Jr. (July 20,
© 1990) (copy on file in office of California Law Revision Commission).
Missouri has experienced no serlous legal or practical problems under
the new law. Telephone interview with Leo E. Eickhoff, Jr., Vice
Chalirman of the Probate and Trust Committee of the Missouri Bar.




registered owner of a motor vehicle or other state-registered property
to register the property in transfer-ocn-death (T0D) form —— that 1s, a
form that designates on the certificate of title the person who is to
recelve the property on death of the owner,

The primary advantage of registering property in TOD form is the
avoidance of the time and expense of probate. A typlcal probate
proceeding may last a year or more, Expenses can range from two to
five percent of the wvalue of the property passing through probate.b
When property is placed in TCD form, ownership passes automatically to
the TOD beneficiary upon the transferor's death. There is noc need for
a probate proceeding or for appointment of a personal representative,
and there is usually no need for an attorney.

Under exlsting law, some owners now avoid probate by putting title
to their motor vehicle or other state-registered property in
co-ownership with the intended beneficlary. However, TOD registration
has the advantage of permitting the owner to revoke or change the
beneficiary during lifetime. The owner thus maintains total contrel
over the property. Creating a co-ownership, on the other hand,
requires the owner to give up some control over the property during his

or her lifetime.’” 1In the case of a motor vehicle, co-ownership also

6. For an estate of one million dollars or less, the statutory fee of
the probate attorney for ordinary services rangea from four percent on
the first $15,000 of estate value to two percent on the last $900,000.
The personhal representative 1s entitled by statute to a fee in the same
amount, also based on the value of the estate, The court may allow an
additional fee to the attorney or personal representative for
"extraordinary services."” See Prob. GCode §§ 10800-10805 (personal
representative), 10810 (attorney). An additional charge (not less than
$75) is made by the probate referee for services in appraising the
estate., See Prob. Code §§ 8961, 8963. These fees and charges are in
addition to the fees charged for filing the probate proceeding with the
court, See Gov't Code § 26827.

7. TUnder existing California law, the owner of a motor wvehicle or
indocumented vessel may create & co-ownership with the intended
beneficlary either by using the conjunctive "and" form or by using the
alternative "or" form. Veh. Code §§ 4150.5, 5600.5 {motor vehicle),
9852.5 (undocumented vessel). If the "and" form 1s wused, either
co—owner can dispose -of the property during lifetime only with the
consent and signature of the other co-owner. Id. If the "or" form is
used, either co-owner may dispose of the property without the consent
or signature of the other co-owner. Id. If the intended death
beneficiary takes advantage of this provision and disposes of the
property while the transferor is still living, the transferor's purpose
in creating the co-ownership will be frustrated.
_3..
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has the disadvantage of exposing the intended death beneficiary to
potential owner's 1liability for damages arising from mnegligent
ocperation of the vehicle by someone else.8

TOD registration should be authorized in California to permit the
owner to designate a person to receive the property at death without
giving up contrel of the property during lifetime and without exposing
the intended death beneficiary to potential owner's 1liability during
the transferor's lifetime. This would not be a novel concept in
California, because California already recognizes TOD designations in
other contexts.®

The Commission recommends enactment of legislation to authorize
the owner of a motor vehicle, undocumented vessel, manufactured home,
mobilehome, commercial coach, truck camper, or floating home to make a
TOD designation in the title document .10

In the case of a manufactured home, mobilehome, commercial coach,
truck camper, or floating home, the transferor must use the "and" form
to pass title to the intended beneficlary at death. See Health &
Safety Code § 18080. By so doing, the transferor gives up the right
unilaterally te transfer the property, because the signature of the
other co-owner is required. Id.

8. See Veh. Cede § 17150.
9. See supra notes 1-3 and accompanying text.

10. The agencies respensible for administering this system will be the
Department of Motor Vehicles and the Department of Housing and
Community Development. Both agencies have estimated significant costs
of reprogramming their data processing systems to accomodate this new
form of title. However, when Missouri authorized a TOD title form for
motor vehicles (supra note 5), no cost was involved to revise the title
certificate to include TOD registration, because the Missouri Bureau of
Motor Vehicle Licensing was already working on & new form. Telephone
interview with Leo E. Eickhoff, Jr., Vice Chairman of the Probate and
Trust Committee of the Missouri Bar, Also, there were mo significant
cogsts of computer reprogramming in Missouri. The TOL form generally
takes the place of some form of co-ownership, sc twoc names are already
needed. The only addition needed in the data processing system are the
letters "TOD." Id. The Missouri experience suggests that, if TOD
registration is authorized in California, reprogramming coats will be
insignificant.
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PROPOSED LEGISLATION

The Commission's recommendation would be effectuated by enactment
of the following additions:

Health & Safety Code § 180 2 (added Dwnership of ma
mobilehome, commerclal coa truck camper, or floating home in

beneficiary form
18080.2, (a) Ownership registration and title toc a manufactured

home, mobilehome, commercial coach, truck camper, or floating home
subject to registration may be held in beneficiary form that includes a
direction to transfer ownership of the manufactured home, mobilehome,
commercial coach, truck camper, or floating home to one or more
designated beneficiaries on death of the sole owner or last surviving
coowner. A certificate of title issued in beneficiary form shall
include, after the name of the owner or names of the coowners, the
words "transfer on death to" cor the abbreviation "TOD"™ followed by the
name of the beneficiary or beneficiaries.

{(b) During the lifetime of a sole owner or of any coowner, the
signature or consent of a beneficlary is not requlred for any
transaction relating to the manufactured home, mobilehome, commercial
coach, truck camper, or floating home for which a certificate of
ownership in beneficiary form has been issued.

Comment. Section 18080.2 is new and is drawn from Missouri law.
See Mo. Ann., Stat, § 301.681 (Vernon Supp. 19%0). The language cof
Section 18080.2 is conformed to the usage in this article. See, e.g.,
Health & Safety Code § 18080,

Unlike Missouri 1law, Section 18080.2 permits designation of
multiple beneficlaries, consistent with the POD designation permitted
in favor of multiple beneficiaries under the California Multiple-Party
Accounts Law. See Prob. Code § 5302.

See also Health & Safety Code § 18102.2; Veh., Code §§ 4150.7,
5910.5, 9852.7, 9916.5.

Health & Safety Code 1 2.2 ed Tr r of ctured home
mobilehome, commercial coach, truck ¢ er, or gatl home owned
in bheneficia form

18102.2. (a) On death of a sole owner or the last surviving
coowner of a manufactured home, mobllehome, commercial coach, truck
camper, or floating home owned in beneficiary form, the manufactured
home, mobilehome, commercial coach, truck camper, or flocating home

belongs to the surviving beneficlary or beneficiaries, if any. If




there is no surviving beneficiary, the manufactured home, mobilehome,
commercial coach, truck camper, or floating home belongs to the estate
of the deceased owner or of the last coowner to die.

(b} A certificate of title Iin beneficlary form may be revoked or
the beneficiary changed at any time before the death of a sole owner or
of the last surviving cocwner by either of the following methods:

{1) By sale of the manufactured home, mobilehome, commercial
coach, truck camper, or floating home, with proper assignment and
delivery of the certificate of title to another person.

{2) By application for a new certificate of title without
designation of a beneficlary or with the designation of a different
beneficiary or beneficiaries.

{c) Except as provided in subdivision (b), designation of a
beneficiary in a certificate of title issued in beneficiary form may
not be changed or revoked by will, by any other instrument, by a change
of circumstances, or otherwise,

{d} The beneficiary’'s interest in the manufactured home,
mobilehome, commercial coach, truck camper, or floating home at death
of the owner or last surviving coowner 1s subject to any contract of
sale, assignment, or security interest to vwhich the owner or coowners
were subject during their lifetimes.

{e) The surviving beneficlary or beneficiaries may secure a
transfer of ownership for the manufactured home, mobilehome, commercial
coach, truck camper, or fleoating home upon presenting to the department
all of the following:

(1) The appropriate certificate of title and registration card, if
available,

(2} A certificate under penalty of perjury stating the date and
place of the decedent's death and that the declarant is entitled to the
manufactured home, mobilehome, commercial coach, truck camper, or
floating home as the designated beneficiary.

(3) If required by the department, a certificate of the death of
the decedent.

{(f) A transfer at death pursuant to this section is effective by
reason of this section, and shall not be deemed to be a testamentary
disposition of property. The right of the designated beneficiary to




the manufactured home, mobilehome, commercial ecoach, truck camper, or
floating home shall not be denied, abridged, or affected on the grounds
that the right has not been created by a writing executed In accordance
with the laws of this state prescribing the requirements to effect a
valid testamentary disposition of property.

(g) If there is no surviving beneficiary or coowner, the person or
persons described in Section 13102 may secure transfer of the
manufactured home, mobilehome, commercial coach, truck camper, or
floating home as provided in that sectiom,

{h) The department may prescribe forms for use pursuant to this
section.

Comment. Section 18102.2 is new., Subdivisions {a) through (d)
are drawn from Missouri law. See Mo. Ann. Stat. § 301.681 (Vermon
Supp. 1990). Subdivision (e) 1s drawn from Health and Safety Code
Section 18102(b) and Vehicle Code Sections 5910(b) and 9916(b).
Subdivision {(f) is drawn from Probate Code Sectlon 5304, Subdivision
(h) 1s drawn from Vehicle Code Section 5910(c). See also Health &
Safety Code § 18080.2; Veh. Code §§ 4150.7, 5910.5, 9852.7, 9916.5.

Vehicle Code § 4150.7 (added), Ownership of vehicle in beneficlary form
4150.7. (a) Ownership of title to a wvehicle subject to
registration may be held in beneficiary form that includes a direction

to transfer ownership of the vehicle to one or more designated
beneficiaries on death of the sole owner or last surviving coowner. A
certificate of ownership 1ssued in beneficiary form shall include,
after the name of the owner or names of the coowners, the words
"transfer on death to" or the abbreviation "TOD" followed by the name
of the beneficiary or beneficlaries.

(b) During the lifetime of a sole owner or of any coowner, the
signature or consent of a beneficlary is not required for any
transaction relating to the vehicle for which a certificate of
ownership in beneficiary form has been issued.

Comment. Section 4150.7 1s new and 1s drawn from Missouri law.
See Mo. Ann. Stat. § 301.681 (Vernon Supp. 1990)}. See also Health &
Safety Code §§ 18080.2, 18102,2; Veh. Code §§ 5910.5, 9852.7, 9916.5.

Unlike Missourl 1law, Section 4150.7 permits designation of
multiple beneficlaries, consistent with the POD designation permitted
in favor of multiple beneficiaries under the Californla Multiple-Party
Accounts Law. See Prob. Code § 5302.




Vehicle Code 1 added Transfer of wehicle owned in beneficia
form

5910.5. {(a) On death of a2 sole owner or the last surviving
coowner cof a vehicle owned in beneficiary form, the wvehicle belongs to
the surviving beneficiary or beneficiaries, if any. If there is no
surviving beneficiary, the vehicle belongs to the estate of the
deceased owner or of the last coowner to die.

{b) A surviving beneficiary who becomes owner of a vehicle under
subdivision (a) 1s mnot 1liszble wunder Section 17150 until record
ownership of the wvehicle 1s transferred to the beneficiary.

{c) A certificate of ownership in beneficlary form may be revoked
or the beneficlary changed at any time before the death of a sole owner
or of the last surviving coowner by either of the following methods:

{1) By sale of the wehicle with proper assignment and delivery of
the certificate of ownership to another person.

(2) By application for a new certificate of ownership without
designation of a beneficiary or with the designation of a different
beneficlary or beneficlaries.

(d) Except as provided in subdivision (c), designation of a
beneficiary in a certificate of ownership issued in beneficiary form
may not be changed or revoked by will, by any other instrument, by a
change of circumstances, or otherwise.

{e) The beneficiary's interest in the vehicle at death of the
owner or last surviving coowner is subject to any contract of sale,
assignment, or security interest to which the owner or coowners were
subject during their lifetimes,

(f) The surviving beneficlary or beneficlaries may secure a
trangfer of ownership for the vehicle upon presenting te the department
all of the following:

(1) The appropriate certificate of ownership and registration
card, if available,

(2) A certificate under penalty of perjury stating the date and
place of the decedent's death and that the declarant 1s entitled to the
vehicle as the designated beneficiary.

(3) If required by the department, a certificate of the death of

the decedent.




{g) A transfer at death pursuant to this section is effective by
reason of this section, and shall not be deemed to be a testamentary
disposition of property. The right of the deasignated beneficiary to
the vehicle shall not be denied, abridged, or affected on the grounds
that the right has not been created by a writing executed in accordance
with the laws of this state prescribing the requirements to effect a
valid testamentary disposition of property.

{h) If there is no surviving beneficlary or coowner, the person or
persons described in Section 5910 may secure transfer of the vehicle as
provided in that section.

(i) The department may prescribe forms for use pursuant to this
section,

Comment. Section 5910.5 is new. Subdivisions (a) and (e¢) through
(e) are drawn from Missourl law. See Mo, Amn. Stat. § 301.681 (Vernon
Supp. 1990). Subdivision (b) codifies case law. See Bunch v. Kin, 2
Cal. App. 2d 81, 85, 37 P.2d 744 (1934). Subdivision (f) is drawn from
Health and Safety Code Section 18102(b) and Vehicle Ceode Sections
5910(b) and 9916(b). Subdivistion {(g) is drawn from Probate Code
Section 5304, Subdivision (i) 1s drawn from Vehicle Code Section
5910{c). See also Health & Safety Code §§ 18080.2, 18102.2; Veh. Code
§§ 4150.7, 9852.7, 9916.5.

Unlike Missourl 1law, Section 5910.5 permits designation of
multiple beneficiaries, consistent with the POD designation permitted
in favor of multiple beneficiaries under the California Multiple-Party
Accounts Law. See Prob. Code § 5302,

Yehicle Code § 9852.7 (added), Ownership of vessel in beneficiary form

9852.7. (a) Ownership of an undocumented vessel subject to
registration may be held in beneficiary form that includes a direction
to transfer ownershlp of the vessel to one or more designated
beneficiaries on death of the sole owner or last surviving coowner. &
certificate of ownership issued in beneficiary form shall include,
after the name of the owner or names of the coowners, the words
"transfer on death to" or the abbreviation "TOD" followed by the name
of the beneficiary or beneficlaries.

(b) During the lifetime of a sole owner or of any coowner, the
gsignature or consent of a beneficiary is not required for any
transaction relating to the vessel for which a certificate of ownership
in beneficiary form has been issued.

Comment. Section 9852.7 1s new and is drawn from Missouri law.
See Mo. Ann. Stat. § 301.681 (Vernon Supp. 1990). See also Health &




Safety Code §§ 18080.2, 18102.2; Veh. Code §§ 4150.7, 5910.5, 9916.5.

Unlike Missouri law, Section 9852.7 permits designation of
multiple beneficiaries, consistent with the POD designation permitted
in favor of multiple beneficlarles under the California Multiple-Party
Accounts Law., See Prob, Code § 5302.

Vehicle Code § 9916.5 (added). Transfer of vessel owned in beneficiary
form

9916.5. {(a) On death of a socle owner or the last surviving
cocowner of a vessel numbered under this division and owned in
beneficiary form, the vessel belongs to the surviving benefliclary or
beneficlaries, if any. If there is no surviving beneficiary, the
vessel belongs to the estate of the deceased owner or of the last
coowner to die,

(b} A certificate of ownership in beneficiary form may be revoked
or the beneficlary changed at any time before the death cof a scole owner
or of the last surviving coowner by either of the following methods:

(1) By sale of the vessel with proper assignment and delivery of
the certificate of ownership to another person.

{2) By application for a new certificate of ownership without
deasignation of a beneficlary or with the designation of a different
beneficiary or beneficiaries.

{c) Except as provided in subdivision (b), designation of a
beneficiary in a certificate of ownership issued in beneficiary form
may not be changed or revoked by will, by any other instrument, by a
change of circumstances, or otherwise,

(d) The beneficiary's interest in the vessel at death of the owner
or last surviving coowner is subject to any contract of sale,
assignment, or security Interest to which the owner or coowners were
subject during their lifetimes.

(e) The surviving beneficlary or beneficiaries may secure a
transfer of ownership for the vessel upon presenting to the department
all of the following:

(1) The appropriate certificate of ownership and certificate of
number, if avallable.

(2) A certificate under penalty of perjury stating the date and
place of the decedent's death and that the declarant is entitled to the
vessel as the designated beneficiary.

~10-




{(3) If required by the department, a certificate of the death of
the decedent.

{f) A transfer at death pursuant to this section is effective by
reason cof this section, and shall nect be deemed to be a testamentary
disposition of property. The right of the designated beneficiary to
the vessel shall not be denied, abridged, or affected on the grounds
that the right has not been created by a writing executed in aceordance
with the laws of this state prescribing the requirements to effect a
valid testamentary disposition of property.

{g) If there 1s no surviving beneficlary or coowner, the person or
persons described in Section 9916 may secure transfer of the vessel as
provided in that section.

{h) The department may prescribe forms for use pursuant to this
section.

Comment. Section 9916.5 is new. Subdivisions (a) through (d) are
drawn from Missouri law. See Mo. Ann. Stat. § 301.681 (Vernon Supp.
1690). Subdivision (e) is drawn from Health and Safety Code Section
18102(b} and Vehicle Code Sections 5910(b) and 9916(b). Subdivision
(f) is drawn from Probate Code Section 5304, Subdivision (h) is drawn
from Vehicle Code Section 5910{c)., See also Health & Safety Code
§§ 18080.2, 18102.2; Veh, Code §§ 4150.7, 5910.5, 9852.7, 9916.5.
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