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Mr. John R. MoDonough, Jr., Executive Secretary of the

Commission was pressnt. Mr. B. Abbott Goldberg, Deputy Attorney

Genersl, was present on October 29.

Mr, George Brumn, who

recently assumed responsibility for the Education Code revision




work at Stanford University, was present during a part of the
meating on Gotober 30,

The minmutes of the meeting of the Commission on September
23 and 34; 1984, wvhich had been distributed to the members of the
Comnd gaion prior to the meeting, were unanimously approved,

for 1 - 56

The Chairnan reported that he and the Executive Secretary
had attended a Departitment of Finance hemring on October 28 on the
Connission's proposed budget for the fiscal year 1955-56. ile
stated that the Department of Finance stafl had ralsed only two
questions about the budget.

The first question related to the Conmission's request for
s mimeograph machine, The staff asked for wore information
relating to the need for such a mnnhino; ard the Chairman reported
that a letter giving all available information had been sent to
the Department of Flnance.

The Chairman reported that the Departnent of Finanoe
staff had also reguested that the Conumlssion submit research
cost estinates for saoch of the studies which 1t proposes to nake,
After this omtter was ditcﬂl!lﬁ; 1t was agreed that a literal
compliance with the request would not be feasible at this tine
besocause the Commisslion has not had enough experience to be able
to estimate such costa with any degree of ascuracy. Conosra wvas
expressed that if itenized estimates were prepared amd inocorporated
into the Commission's budget and if thereafter the estimates proved
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inacourate, the Comnission wight be seriously handicapped in
the proper discharge of its funoctions.

I¢% was suggested that the Department of Finanoce be referred
to the practioce followed in the case of the Code Commission where
a lump-sum appropriation for its codification activitiesn wag mud-;
without breskdown as to the specifioc codes to be worked on during
the year. It was also suggasted that the Commission investigate
how State research activities are normally budgeted -- whether
each proposed study is given a price tag or wvhether a department
is given a lump-sum appropriation to bs used for research over a
period of time. It was agreed that the Deparitment of Finance
should be advised that the Comzdasion cammot at this time estinmate
the spproximate cost of studying each topilc selected for study.

It wvas further agreed that 1if, at such future time as the Cosmission
is able to forecast specific projeot costs with reasonable ancuruay;
the Departmant of Finance insgistsg upon the principle of a speoific
eatimates for each research projfect, the Commission ghould try to
1imit 1ts application to the relatively large studies and ask for

s luup-smun mllocation to cover migcellaneocus smaller studies.

The Commimsion agreed that for its own information and
guldance it was desirable to forecast the cost of each project as
acocurately ss possible, and the Executive Seoretary was directed to
begin to prepare estimated cost rigwres for the several topios
selected by the Commission for study.

The Chairman also reported that the Legislative Aulitor;

My, Pblt; raised a question whether the Commigsionts appropriation
should be made a part of ths Governor's bhuldget, suggesting that
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this would imply that the Governor would have to approve the
Commission's Calendar. The Chalrman reported that this question
wag not vigorously pressad; howaver, and that there gseems to be
little doubt that the Commidgsion'’s budget will be mmde a part of
the Governorts budget.

The Chairman reported that he had also discussed with
the Department of Finanece the guestion of the incresse which the
Comurl gston requested in the appropriation for the salary of the
Exeoutiva Secretary from 56;006 to $8,000 and that the Departuent
ias of the view that the position is properly classified at the
present time. After discussion it was agreed that the Commdssion
should reguest the Department of Finance to re-svaluate the position
and astablish it as one equivalent to that of an Assistant Attorney
Genaral on the ground that it involves supervigory dutles of a
substantial character.

The Probate Code Study

Mr, Levit, Chairman of the Probate Code Committee, made a
report of the progress to date on the Probate Code study. Ile
reported that Mr. Basye, the Ressarch Consultant on thisz study,
had mmde a prelindnary report which the Committes discussed with
him and had then prepared a first draft of his report whieh he will
discuss with the Committee on November 2nd. Mr, Lavit reported
that the Commidttes and Mr. Nasye had agreed that; of' the three
areas delineated for study in Assembly Concurrent Resolution
No. 8, two - the homestead provisions of the Civil Code and the
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Sections 640 through 646 of the Probate Code - are closely enough
related to warrant an attompt to eliminate at least some of the
existing differences between them. He reported that they have
also agreed, on the other hand, that the Inheritance Tax Law
examptions are so wholly different {rom either the Civil Code
homestead provisions or Sectlions 640 through 6468 of the Probate
code that there seems to be no possibility that such differences
can be eliminated. Mr, Levit muunarized certailn tentative
conclusiong set (orth in Mr, Basye's report and reported that the
vonmpittee is very pleased with hig work to date. After diseuasion;
it wvas agreed that every effort should be umde by Mr. Rasye and
the Committee to complete the Probate Code study in time to gubnit
it to the Commission for consideration at its meeting on

November 26 amd 27,

Disoussion of Method of Heporting to Legislsture

The Comndesion disoussed whether the reports prepared in
the course of its studies should be published as thes reports of
the Commlssion or those of the Ressaroh Consultants retained to
do the research work. Mr, Levit expressed the view that each
report should be that of the Commission; that ths situation should
be that the Commission hires the Rezearsh Consultant to do the
ressarch wvork for it amd to assist it in the preparation of its
report but that the final report should be that of the Commission
itsell and so labeled. Messrs. Stanton and Kleps disagreed, taking
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the position that the Commigsion should not take personal
regponsibility for the work done by 1ts Hesearch Consultants
because individual commissioners will not be able to check the
work carefully encugh to warrant signing it. It was conoluded
that this matter nead not be decided now but that it should be
conslidered again vhen 'tr. Bagye's report is bvefore the Conmndssion.
It whs agreed, howover; that the Ressarch Consultanta should be
informed that the Comulasion will expect to exercise congiderable
control of their reports, whether or not it adopts thenm as its

own.
i#irst Re to ¢t Legislature

The Commlseion considered at length the preliminary draft
of its first report to the Legislature prepared by the Executive
Secretary. A mumber of suggestions for additions to, deletions
from, amd correotiona of the report were made, and the Executive
Seoretary was asked to prepare & second draft of the report to be
submitted to the Commission for disoussion at the meeting on
November 26 and 27.

Discussion of Assistant Exeoutive Secretary

The Executive Secretary reported that if the position of
Asaistant Executive Secoretary 1ls established as of July 1, 1966,
he would recommend that Mrs. Virginia Nordby, who is now B
member of the starf working on the Education Code revigion proeject
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at Stanford, be appointed to rill the position. ‘ir. Kleps
pointed out that in view of ™ra. Nordby's lack of experlence,
it would not be possible to employ her unless the positien is
downgraded to a level egquivalent to that of Junior Counsel,
54,200 per year (the position was budgeted at 55,000 per year
in the Commission's proposed budget).

The Secretary also reported thi he will need an asgistant
during the period January 1 - June 30, 1866 to help him ocarry on
the regular work of the Commission (which will probably be
particularly heavy because he will have to spend considerable
time in Sscramento), to mnake various studies and reports in connection
with the Agenda project, and to amgist hin in responding to the
inguiries which will doubtless be made with respect to the various
tducation Code bllls recommended by the Coumuission. He suggested
that the Commigsion raise with the appropriate officials in the
Department of Finance and the State Personnel Hoard the question
vhether an arrangement wight be made whereby ‘Mra. Nordby could be
employed by the Commission on a temporary civil service bagis lor
the period Janusry 1 - June 30, 19565, at 3450 per wonth, using
a part of the §8,000 appropriated for research in the current
budget for this purpose.

After these natters were disoussed, the Chairman was
authorized to communicate with the Department of Finance and
the Personnel Board with a view to working out an arrangement
whereby Mrs. Nordby can be employed as Assistant Exeocutive
Secretary on a temporary basis prior to July 1, 1955 and on a
permanent basis thereafter.
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tducation Code

The Commigsion congidered several catters with respect to
the Education Code revigion:

1. The Exeoutive Secretary reported that expenditures to
Uetober 15 under the fiducation Code contract with Stanford
totalled $5,611.14; leaving 34,388.86 availadble of the 310,000
originally conmitted to the contrast. iHe reported that this
balance would not be sufficient fo cover expenditures under the
contract to December 31, 1984 and suggested that the balance of
the 312,000 Education Code appropriation be committed to the
Stanford contract. After this suggestion was fully discussed by
the Commission, Mr. Swan made a motion which was seconded by Mr.
Shaw and unanimously passed that the balance of the Education Code
appropriation be committed to the Stanford contract.

2. The Executive Seoretary was instructed to communicate
with Asseublyman Geddes, the sponsor of the bill providing for
roevigion of the Education Code, with respeoct to the work which
the Commission has done on the Code and to send him copies of
the propoged revisions of the Code prepared to date.

3. The Executive Secretary stated that he had recelved
some inguiries whether the Commission is of the view that, since
it is engaged in a revision of the Education Code, other persons
and organizations should refrain frox proposing legislation
affecting the Code at the next session of the Legislature, After
this matter was discussed it was decided (a) that the Comudssion
will not suggest to persons who make such inquiries that they
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should not introduce legislation affecting the Code but will
off'er to keep them informed as to its legislative program and
request that they let the ommdssion know what bills they

will propogse and (b) that the Comrdssion will inform the chairuen
of the respective fducation Jommittees nf the Lagislature about
its program and take such nther steps as may be necessary to
minimlze confusion and confliot hetween its bills and others
affecting the Code.

4. The Executive Secretary reported that the CASA
Committee For Revision of the FKducation Code had asked him to
agcaertain wvhether the Commission would sponsor, at the next
sesslinon of the lLegislature, a blll to establish a methnd of
nhtaining uniform interpretation of the Education Code throughout
the Stnte; thus elininating the conflicting interpretations of
the Code which are now sometimes given by different legal oificers,
The Commission decided that this is probably not within the scope
of its Education Code agsignment and would, in any event, require
more study than could be devoted to it in the time remaining before
January 1. The Exsoutive Searetary was directed to report to
the CASA Comndttee that the Commigsion would not attempt to deal
with this matter in the next session of the Legislature.

B. The Executive Secretary reported that the CASA Committee
had also requested that he ascertain wvhether the Commigsion would
sponsor, at the next session of the Legislature, a bill to extablish
an office to sot as a clearing-house for legislation affecting
the Education Code in order that suoch legislation might be drafted

to fit into the present Code structure - i.e., to see that new
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sections are put in the right place in the Code and that all

other parts of the Code affected are sirultaneously changed to

avoid conflicts and ambiguitieas. Mr. Kleps pointed out that this
suggestion is impracticable mince the several sponsors of legislation
af'fecting the Code oould not be persuaded to "clesar" their bills
with such an offlice and it would not be possible to have enacted
legislation to compel them to do so. The Executive Secretary was
direoted to report to the CASA Commlittee that the Comrdssion will

not suggest that such an office be established.

6. The Exeoutive Secretary reported that when the CASA
Committee was informed that the current work on revipion of the
tducation Code would be terminated on December 31, 1954; the
Committee expressed congiderable concern and suggested that the
project should be continued thereafter through a dsficliency
appropriation. The Exeoutive Secretary reported that Dr, Pullianm,
the Chairman of the Committee, had told him that Assemblyman Doyle,
the Vice-Chairman of the Assembly Comdttee on Fducation, had
expressed willingness to sponsor legislation to obtain such an
appropriation. This natter was thoroughly discussed and the
kxecutive Secretary was directed to report to Dr. Pulliam that
the Commission believes that a request for a deficienocy sppropriation
for the Eduoation Code would be unwise for the following reasons:
{(a) the Legislature should have an opportunity to see and pass on
the Comsission?s work before a deficiency appropriation is requested
to continue it; mnd (b) a deficlency appropriation could not be
made availsble as of Jamuary 1 ao that the staff would have to
be discharged and there would not seem to bhe any great advantage
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to be gained by getting the work under way again prior to
Septenber 1st when a regular appropriation for continuation of
the work would become available.

7. The Ixecutive Secretary reported that the CASA
Committee had requested him to ascertain whether the Commission
had changed its position with respect to a general structural
reorganization of the Education Code. After this nmtter was
discussed the lxecutive Secretary was directed to informn the
Committee that the Comnission has not ehanged its position - i.s.,
that no general reorganization of the Code for its own sake will
be undertaken but that when it becomes apparent, in the course
of revising the parts of the Code dealing with particular subjeot
matter that partioular articles or sections should be noved within
the Code, thiz will be done.

8. 7The Couzpission discussed, briefly, the procsdure
which should be rollowed in handling its iducation Code bills
in the Legislature. !r. Kleps suggested that the Commimsion
should fix a cut-off date in December at which time it would
have ready everything which it is going to present to the
Legislature at the next sesslon. Under this procedure, the
Leglalature will be presented early in the session with the
Conmission's entire Lducation Code prograx for the mession. ‘r.
Kleps said that this would be quite helpful in establishing a
satisfaoctory working relationship with the Legislature.



Agends

The Lxecutive Secretary reported that as of October 16
expenditures under the Agenda contract totalled $1,826.13, leaving
3373.87 available of the original $2,000 comztted to the contract.
ile also reported that an agreement extending the Agenda contract
from Uctober 31, 1ts pregent termingtion date, to July 1, 1985,
and aaking an additional 31,000 availabla to [inance the contract,
had been executed by Stanford and by Chairman Stanton on behalfl
of the Conudssion and subuitted to the Departuent of Pinance for
approval.

The Comndlssion considered a number of auggestions received
frouw members of the Banch and Bar with respect to topics to be
inoluded on its Agenda. The following disposition was nade of the
suggestions considered.

Topics recommonded for iumedigte study.
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No. 16(2) - Study to determine whether the California ~ ~™C i
rule that a counter-motion to retain vemue for t S

the convenience of witnesaes in the county where
an action vas originally filed may not be made
unless an answer 1sg on file shouild be revised.

No. 17 - 3tudy to determine vhether the California law
with respect to the "for- nst" testimonial
privilege of husband and wife should be revised,
with particular reference to the question whether,
when one spouse has committed an offense agalinst
the other, the latter has a privilege not te
testily against the defendant spouse.

No. 32 ggg_ﬂo. 1l) - Study to deternine whether the
uvenile Couwrt law is in need of a genersl revision
to correct contradiotions and anbiguities, with
particular refersnce to three gquestions: (1) whether
the complaint in a aase involving 8702 of the
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Welfare and Institutions Code {contributing to
the delinguency of a minor) should be rfiled in

the Superior Court aitting as a Juvenils Court
as at present) or in the Municipal Court;

2) whether the probation officer should be an
officer of the court with the judge having
authority to employ and discharge him; and (3}
whether a juvenile should be sntitled to counsel
and have a right to reasonable bail in juvenile
oourt proceedings.

No. 43 - Study to deterwine whether the law establishing the
suall clains court 1is in need of clarifiocation.

No. 40 - Study to deterridne whether the various statutes
relating to the filing of claims agalnst public
enployees and public bodfes can and should be
made simpler and more uniform.

Toples recomnended for future study.

No, 6(1) - Study to determine whether the Inheri tance Tax
Law exemptions should be the same with regpesct to
transfers of comnmmity property when the husband
dles asz when the wife dles.

No. 40(1) ~ Study to deternine whether the doctrine of
governmental imounity should be further modified
in the case of torts conmitted by public employees.

No, 40(2) - Study to determine whether California should

adopt the Federsal rule excluding svidence illegally
obtained.

Not Aocepted

Nos, 13 and 37 - 8 stion that the law be reviged to
provide that the order of s trial judge granting
oustody to a parent should not be staysd pending
appeal (this matter is now under consideration by
the State Bar}.
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No. 28()1) - Suggestion that { 5642 of the Public Resources
ode be mmended to provide for the election of five
rather than three trustees to conform to § 5684
of the Code changing the number of trustees from
three to five (this matter will be handled by the
Legislative Counsel).

No, 28(2) - Suggestion that § 46 of the Flections Code
be amended to provide that the date of signing
initiative and other petitions may be indicated by
ditto marks (this matter will be handled by the
Legiglative Counsel).

No. 41(3) - Suggestion that the law providing for forfeiture
of automoblles in which mareotics have been found
be anendsd to give the court some latitude in
hardship casesn.

No. 41(3) - Suggestion that the judige should be given
greater authority in the gelection of juries and
should be permitted at his discretion to grant or
deny counsel the right to ask additional questions.

No, 43!;3 - Suggestion that the certain provigions of the
otor Vehiele Code be changed if and when the
chapter on gscured transactions in the new Commercial
Code iz adopted.

No, BO - Suggestion that changes be made in certain of the
Government Code pections relating to the Division
of Adrinistrative Procedure {Mr. Kleps reported that
this natter will be handled by the Senate Interin
Committes on Admintatrative Negulations).

The Commission also considered the several suggested topics

for study originated by the staff. The following action was taken

with respect to these proposals (designated as S-1, $-2, etc. to

differentiate from outside proposals).

Topics reconmended for iLimediate study.

8-1 - Study to deterzine whether § 201.5 of the Probate
Code be reviged to eliminate the existing
distinction between real and personal property
arnd to eliminate the existing provision that one
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spouse, pre-deceasing the other, may dispose

of one-half of the separate personal property of
the surviving apouse by will, if such property
would have been community property if acguired in
California.

S-2 - Study to determine whether the rule against suspension
of the absolute power of alienation should be repealed
inagmuch as California has recently enacted the conmwon
law rule against perpetuities.

$-5 - Study to determine whether § 1875 of the Code of Civil
Provedure should be amended to require or authorize
California courts to take judicial notice of the law
of foreign countries.

S-7 - Study to deternine whether §§ 40 through 43 of the
Probate Code, which established restriotions on
testamentary gifts to charity, should be repealed
or, 1f not, revised to prevent existing techniques
of evasion.

S5-11 - Study to determine whether § 1880(3) of the Code of
Civil Procedure (the "dead man statute"”} should be
elther abolished or, conversely, made strioter by
lindting the sdmissabllity in evidence of testiumony
of conversations with the decedent on the ground
that the estate has taken a deposition of the
testimony to cases where the deposition is introduced
in evidenoce by the estate.

$-12 - Stumdy to gate:mino what?;; the decigion in th? reegnt
cage of Grant v. Moid 9, 41 Cal., 2nd 880 (1983
which held that surv%vaETIfty of & tort cause of
action arising outside of California is a metter of
procedure and therefors governed by California law,
should be either changed or codified.

5-13 - Study to determine whether the California statutes

governing advancement of cases for trial should be
revised.

Recommended for future study.

S-8 - Study to determine whether the California law on
rost-conviction sanity hearings for persons sentenced
to death should be revised.
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5-8 -~ Study to determine whether the California law with

T respect to survivability of tort aotions (§ 574
of the Probate Code and § 956 of the Civil Code)
should be revised.

Toplios retained for future consideration by the
Conmmission.

S-14 - Suggestion that the California statutes and
congtitutional provigions providing "“oivil death”
for persons convicted of crimes should he either
repealed or olarified.

Not Accepted

S-4 - Suggestion that § 3800 of the Public Resources Code,
vhich regulates the spacing of oil wells, should
be ra;%nad 1o take accoumt of the slant drilling
of wells.

5-8 ~ Suggestion that the California Corporations Code
should be amended to permit general non-profit
corporations to establish common trust funds.

8~10 - Suggestion that the Probate Code should be revised
to provide that wvhen an estate is insolvent the
creditors should have the right to designate the
administrator and that any transfer made by the
deceased within four montha of the date of death
{or some other date to be determined in the course
of the study) may be set aside by the administrator.

Kirkwood v, Bank of America

Mr, Levit called the attextion of the Commission to a
recent decision of the Supreme Court of Califania, Kirkwood v.
Bank of America, which involved the question of the inheritance
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tax exemption in the case of an inter vivos transfer of community
property made in contemplation of death. ' ie reported that the

case wag decided on the basis of the language of certain California
statutes and that the Court had stated that it had no alternative
thereunder. Mr. Levit suggested that this mdght be the kind of
cage that the Comulasion could bring to the attention of the
Legislature without making any extended study of the problem, _
Mr. Shaw agreed that this would be a good opportunity to demonstrate
to the Legislature that the Commiggion is checking the ourrent
decisions amd reporting matters wvhich may be of interest. ‘r.
Thurman expressed the view, however, that such an stteumpt to deal
with this situation might be unwise in that it would be a plece-
megsl approach to a larger general problen. The Executive Secretary
was lnstruoted to treat ir. Levit's report as a suggestion to the
Commiggion for study, have a staff report made on Kirkwood v.

Bank of America, check with the State Controller as to the view of

his office concerning the correctness of the decision and the
desirability of leaving the law in its present state, and to report
to the Commdssion.

Respectfully subuitted,

——
¥

o

.
John ﬁ? MeDonough, Jr.
Executive Secretary




