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December 3 - T:00 p.m. -« 10:0C-pm,  _ -State Bar Building
Decenber & - 9:00 a.;m. - 5:00 p.m. 1230 W. Third Street
Decembder 5 - 9:00 a.m. - 1:00 p.m. Los Angeles 90017

TENTATIVE AGENDA
for meeting of

CALIFORRIA 1AW REVISIOR COMMISSION

Los Angelss December 3-5, 1970

1. Minutes of Fovember 20 Meeting (to be sent)

2. Administrative Matters

3. Study 39 - Attachment, Garnishment, Execution
Garnishment of Barnings After Judgment

4 Research Study Prepared by Professor Warren (dent 11/10/70)
J Revised Drafi of "Earnings Protection Act” (to be distributed

at meeting)

Pre-Judgment Garnishment and Attachment

Research Study Frepared by Professor Riesenfeld (sent 11/5/70)
Draft Statute on Earnings Deposited in Bank Account (to be

sent)
Memeorandum 70-118 (to be sent)

- Schedule and Firancing of Study 39

Memorandum 70-119 (to be sent)

Ik, Study 70-115 - Counterclaims and Cross-Complaints, Joinder of Causes of

Action, and Relaied Provislons

Memorandum T0-115 (enclosed)

First Supplement to Memorandum 70-115 {enclosed)

5. Study 30 - Custody Jurigdiction

Memorandum 70-116 (enclosed)
Regearch Study {ettached to Memorandum T0-116)
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MINUTES OF MEETING
of

CALIFCRNIA IAW REVISION COMMISSION

Decenber 3, 4, and 5, 1970
los Angeles
A meeting of the California Law Revision Commission was held in Los
Angeles on December 3, 4, and 5, 1970.
Present: John D. Miller, Vice Chairman
G. Bruce Gourley {December % and 5)
Noble K. Gregory
John N. Melaurin
Marc W. Sandstrom (December 3 and L)
Absent: Thomas E. Stanton, Jr., Chairman
Alfred H. Song, Member of Senate
Carlos J. Moorhead, Member of Assembly
Ceorge H. Murphy, ex officio
Messrs. John H. DeMoully, Jack I. Horton, E. Craig Smsy, and Nathaniel
Bteriing, mewbers of the Commission's staff, alsoc were present. Professors
Stefan A. Riesenfeld, Boalt Hall 3School of Law, and William D. Warren,
U.C.L.A. School of Law, consultants on the study on attachment, garnishment,
and exemptions from execution, were present to discuss their studies, and,
sitting with the Commission during a portion of the consideration of these
studies, was Ferdinand F. Fernandez, representing the Special State Bar
Committee on Attachment and Garnishment.
The following observers also were present during all or a portion of
the discussion relasting to attachment, garnishment, and exemptions from
execution:

Sandor T. Boxer, Coskey & Coskey, Los Angeles Attorney
Harold F. Bradford, State Bar of California
Lieutenant Arthur H. Cantero, Los Angeles County Sheriff's Office

ale
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W. J. Cody, Creditor's Service of Los Angeles

Paul F. Cohen, Western Center on Law and Poverty

Loren 3. Dahl, Attorney, California Association of Collectors
Faul F. Dauer, Assistant City Attorney, Santa Barbara
Inspector James Gillespie, State Marshal's Association

J. E. Gugerty, Mutuasl Collection Bureau

Emil Markovitz, Creditor's Service of Los Angeles

Eleancr Morrison, Sears & Roebuck Legal Department
Charles O'Brien, Sears & Roebuck Legal Department

Andreg Ordin, State Attorney General's Office, Los Angeles
David L. Price, Assistant legislative Representative, State Bar
Lieutenant Howard Traut, Los Angeles County Marshal's Office

Glen Woodmansee, Orange County Legal Aid Scciety
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ADMINISTRATIVE MATTERS

Approvael of Minutes of November 20, 1970, Meeting. The Minutes of

the Kovember 20, 1970, Meeting were approved as submitted.

Schedule for future meetings. The Commission meeting formerly

scheduled for February 12 and 13, 1971, was changed to:
February 19 9:30 a.m. - 5:00 p.m. State Bar Bullding

February 20 9:00 a.m, - 4:00 p.m. 1230 W. Third Street
Los Angeles 90017

Distribution of background materials on attechment-garnishment study.

The Commmission discussed the problem created by having to prepare a sub-
stantial number of extra coples of the attechment-garnishment materials for
persons lnterested in this subject. The Commission directed that each
person on the distribution 1list for such materials be notified that he
would receive tentative recommendations, and that, if he wished to receive
sdditionel materisls, he should specifieally request that he be sent the

additional materials.



M

Minutes
December 3, %, and 5, 1970

STUDY 30 - CUSIODY JURISDICTION

The Commission considered Memorandum TO-116 and the attached Research
Study ("The Multiplicity of Child Custody Proceedings--FProblems of
California Law") by Professor Brigitte M. Bodenheimer. The Commission
determined that the specific recommendaticns set out beginning on page 63
of the research study appeared to be sound and directed the staff, when
time permits, to prepare a draft of a statute to carry out those recome
mendaticns.

The Commission agreed that it would be better if the Conmission
itself had an opportunity to discuss the statute to be drafted by the
staff before the various persons and organizations interested in custody

matters were invited to attend e Comission meeting.
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STUDY 39 - ATTACHMENT, GARNISHMENT, EXECUTION

SCHEDULING AND FINANCING OF FURTHER STUDY

The Commissicn considered Memorandum 70-119 and an oral presentation
by the Executive Secretary.

The Commission approved the following tenteative schedule for work on
Study 39:

‘.(i) 4 bill relating to garnishment of bank accounts and paid earnings

is to be prepared for subtmission to the 1371 legislature. Also, if needed,
a bill to designate the state offlcial authorized to seek exemption from the
federal requirements is to be prepared for submlission to the 1971 Legislature.

{2) A bill based on Professor Warren's study relating to earnings
execution generally is to be subtmltted to the 1972 Legisleture.

{3) A revised comprehensive statute relating to attachment, garnlshment,
and exemptions from execution is to be submitted to the 1973 leglslature.

The Commission authorized the use of approximately $1,200 to finance
a pilot factual study concerning the present use of the attachment and
execution procedures. The Executive Secretary was to work out the procedure
so that law students could be added as intermittent employees to the Commis-
slon’s payroll to conduct the study under Professor Riesenfeld's supervision
if possible. Otherwise the students would be employed by Professor Riesen-
feld and he would be reimbursed for the cost of their employment. The Com=
mission deferred consideration of the financing of further studles by
Professors Riesenfeld and Warren because Professor Riesenfeld stated he would

not be able to undertake anything in addition to the pilot study at this time.

-5
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REVIEW OF WRITTEN COMMENTS

The Commission considered Memorandum 70-118 and the attached letters
relating to Study 39. No action at thie time was required or taken with
respect to the letters. They will be considered when the matters to which

they relate are considered by the Commission

ATTACHMENT OR EXECUTION ON PAID WAGES AND BANK ACCOUNTS

{PROPOSED AMENDMENT TO CODE OF CIVIL PROCEDURE SECTION 690.6)

The Commission reviewed at some length the revision of Code of Civil
Procedure Section 690.6 propeosed by Professor Riesenfeld and determined that
some chaenges in the existing section were required by the Sniadach decision
and the federal truth-in-lending sct.

The Commission direéted the staff to draft possible amendments to Sec-
tion 690.6 which incorporate the following considerations. (These considera-
tions are to serve only as points of reference for further examination and
discussion in the preparation of a tentative recommendation.):

(1) The exemption from attachment and execution should apply to wages
both payable and paid.

(2) The statute and Corment thereto should make clear that, to be
exempt, paid wages should be cleerly identifisble as wages by the levying
officer. If not so clearly identifiable, the debtor or defendant should
bear the burden of having to eclaim and show that the item taken was in fact
wages.

(3) The checking account exemption should protect only wages which
are deposited within the thirty days immediately preceding the levy and which

represent no more than a:one-month ecarning peried.

-6
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(4) fThe following should be exempt from prejudgment levy of attachment:

{a) all earnings due or owing to the debtor which are compensation for
personal services. This exemption should be sutomatic; the debtor should not
e required to file a claim for exemption.

(b) all earnings paid to the debtor and still in a form clearly identi-
fiable as earnings. This exemption also should be automatic. The Commission
was advised that the automatic nature of the exemptions listed here under (a)
and {b) is required by Snisdach inasmuch as there 1s no provision in Califor-
nia for a hearing prior to the levy of attachment.

(c) An amount deposited in a checking account equal to 4-1/3 times 30
times the federal minimum hourly wage {presently $208). This exemption
should be automatiec.

(d) An amount equal to 75% of all earnings deposited in a checking
account (the federal exemption from garnishment) upon the filing of an
affidavit by the debtor with the bank which states that the deposit sought
t0 be exempted does in fact represent earnings,

(e) Upon claim and a showing of need at a noticed hearing, all earnings
deposited in a checking account could be exempted.

(5) The following should be exempt from post-judgment levy of execu-
tion:

(a) An amount determined pursuant to the federal restrictions on
garnishment should be automatically exempt from all unpaid earnings and
earnings paid but still in a form clearly identifiable as wages.

(b) An amount deposited in a checking account equal to 4-1/3 times 30

times the federal minimum hourly wage (presently $208) should be exempt upon

-F~
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the filing of an affidavit by the debtor with the bank which states that the
deposit sought to be exempted does in fact represent earnings and the debtor
has claimed no similar exemption on any other account. The form for the
affidavit should be furnished to the debtor at the time he 1s given notice
of the levy, and the debtor should be required to file the affidavit within
a short period of time.

{e¢) Upon noticed hearing, the debtor should be able to claim either
the federal exemption from garnishment or an up to a complete exemption based
on the needs of the debtor's faﬁily. However, the staff was directed to con-
sider whether the claimed exemption could not be subject to some maximum
limit (e.g., $1000) in addition to the one-month earning period limitaticm.

(6) Any procedure provided should protect the banks from any liability
and should also be relatively simple for the banks to use.

(7) The staff was directed to determine whether a procedure existed
for the levying officer to endorse paychecks and teke similar action to re-
duce earnings to a form capable of disbursement to both the creditor and
debtor.

{8) The staff was directed to consider the problems raised by both
mltiple accounts and accounts in the name of more than one person.

() The staff was directed to consider whether the tentative recommende-
tion should designate the (alifornia officlal authorized to seek federal
approval of the procedure prowvided.

{10) The staff was directed to determine what the impact of these pro-
cedures will be on wage assignments, as well as welfare payments, unemploy-

ment assistance, &and pensions and retirement benefits.

-8-
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EARNINGS PROTECTION ACT

The Commission considered a memorandum concerning the Earnings Protec-
tion Act and the attached statute draft, dated November 27, 1970, submitted
by Professor William D. Warren, the Commission's consultant.

Whether forms should be Iincluded in statute

The Commission discussed whether specimen forms should be included in
the statute. After noting Section 415.30 of the Code of Civil Procedure,
vhich provides a form for service by mall and then provides that & form
approved by the Judiciml Council is deemed to comply with the statute, the
Comnission determined not to include all the forms in the statute but
instead to prescribe the minimum substantive content of the forms, leaving
it to the administrator to prescribe the actual form to be used. The cmis-

gsion of the forms from the statute itself would give greater flexibility.

Whether a standard based on gross income can be devised

Professor Warren pointed out that the adoption of a minimum based on
gross income--such as $100 per week--would not eliminate the need to use the
"disposable earnings" concept in the statute since the federal act limits
garnishments of earnings to 25 percent of "disposable earnings.” The
staff proposed that a system be established based on gross income, less
deductions for socisl security, and federal income taxes based on the
amounts withheld for a single person at varicus income levels, with a per-
centage applied to the remainder which is low enough to cover other deduc-
tions that might be allowed in reaching federal “"disposable earnings" so

that the table reflecting the amount of wages to be garnishable would be
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approved by the federal authorities. Some of the problems noted in preparing
& table based on such a scheme were: (1) allowance should be made for change
in the federal income tax law, socisl security law, and the like; {2) deter-
minations should be made whether payments to private retirement funds, union
dues health plan premiums, and the like, are deductible under the federal
statute. It was noted further that, in New York and most other states,
state income tax is withheld and considered in determining disposable income
while such liability 1s not considered in California. It was suggested
that the only method that would work would be one where a state officer
prescribed the table based on a formula set out in the state statute. The
official could then consult with the federal asuthorities and obtain approval
of the table in advance so that California employers would know that with-
holding pursuant to the state-prescribed table would meet federgl require-
ments.

Ho decision was made whether the staff proposed scheme was possible or

practical. The staff wes directed to attempt to prepare a table and also

to prepare guidelines to the administrator in devising the suggested table.

Minimum exempt gross income

It was suggested that a minimum exemption of $100 a week should be
included in computing the amount of gross income that should be subject to
garnishment or 2 comparsble minimum if the disposable earnings concept is
used. This would aveoid the need For meny court hearlngs that otherwise
would result under the hardship provision, and each wage earner would get at

least a $100 exemption.

=10~
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Pefinition of disposable income

Ancother approach suggested was to define disposable income in the
statute with a direction to the administrator to also deduct anything else
required to be recognized under federal law or regulations. The state
administrator would be able to promulgate and to distribute a checklist
to employers to enable them to know what should be deducted in determining

disposable income. The administrator could also issue rulings on particu-

lar questions as to what constitutes dieposable income, and the local offices

of the administrator could advise employers on questicns on the basis of

these rulings or checklists.

Time for service of notice

The notice of earnings levy should be permitted to be served by mail
together with the notice that default is to be entered. This would be
optional with the plaintiff.

The claim of a hardship exemption should be set for hearing within
15 days after the application for s hearing is received by the clerk. See

the comparable provisions in existing law.

Written pleadings; requirement of presence at hearing

It was suggested that a form be provided to the judgment debtor who
seeks a hearing on necessity which would consist, in effect, of a financial
statement. Such form would be completed by any Jjudgment debtor who desires
to obtaln a hearing to have earnings exempted.

It was suggested both that the debtor be required to appear or, on

the other hand, thet the judge be permitted to determine the matter on the
=11~
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basis of written statements provided by the parties, and to draw inferences
against the debtor if he fails to appear at the hearing. 1In any case, the
creditor should not be required to appear at the hearing, and the court
should make sure that the debtor has proven his case for the exemption even
though the creditor does not appear. The staff is to prepare a provisicn
dealing with these problems in the next draft of the statute.

It was suggested that the creditor should be authorized to agree with
the debtor to a payment plan without s hearing, and thus the court hearing
could be avoided. However, it may be necessary for the cowrt to at least
make an order based on the agreement to protect the creditor. (For example,
unless the court makes an order, ancther creditor might levy on the earn-
ings.} It was suggested that the judgment debtor be permitted to suggest
a payment plan in his application for a hearing. The court could take the
suggested plan into consideration at the hearing. The creditor might
indicate that the plan was acceptable, and this would, perhaps, avoid the

need for the court nmeking a careful review of the matter.

Section by section review of statute

Section 101. No change.

Section 102. No change.

Section 103. The Comment to Section 103 should be expanded to include

a discussion of wage assignments under Labor Code Section 300, the effect
of a wage assignment on the concept of "disposable income" (if that concept
is retained in the statute), and the effect of a wage assignment on a

subsequent wage garnishment. The discussion of wage assignments should also

-12-
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consider the extent to which a creditor under such an assignment can enforce
the assignment against the employer and the employee's right to terminate

the assigmment.

Section 104. The Comment to Section 104 should be revised to include

a discussion of what constitutes "support of any person” and also a reference
to the cother California statutes that provide the method of obtaining

enforcement of support orderé. A similer reference should be made to the
statutes that provide the means of enforecing a judgment on & debt due the
state. The staff was asked to determine whether these other statutes are

sufficient.

Section 105. The use of the term “"employer” {especially in the forms)

iz confusing in certailn situations. For example, where the client of the
lawyer is garnished by a creditor of the lawyer. The staff was directed
to consider whether a better term can be devised. Perhaps the form could
be revised to include an explanation of what "employer" means. See the
form on page 27 of the statute attached to the memorandum.

The problem of a pension or retirement program was discussed. The
proposed statute does not mske reachable anything that is otherwise exempt
by law. Thus, it does not meke reachable those retirement or pension funds
that are already exempt by statute from execution. With respect to retire-
ment or pension funds thet are exempt only if the exemption is claimed, the
proposed statute does provide an sutomatic. exemption in the amount provided

in the proposed statute (the remainder is exempt if the exemption is claimed).

-13-
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The problems created by inclusion of a "spendthrift clause" in a retire-

ment fund should also be considered by the staff. See Thomes v. Thomas,

192 Cal. App.2d 771, 13 Cal. Rptr. 872 (1961)(pension fund payments not
subject to garnishment for overdue alimony where fund contained a spend-
thrift clause}.

The Commission determined that the statute should be redrafted to mske
clear that protected earnings include pericdic payments pursuant to s pension
or retirement program and that this exemptlon of retirement or pension
funds should be automatic. The reasons for this should be stated, Payments
received from pension and retirement funds should, however, be considered
in determining the total exemption available under the proposed statute for
earnings where a person receives payments both from a pension or retirement
fund and other sources. A lack of enthusiasm for limiting the amount of
the exemption for pension and retirement fund payments was apparent, but
the staff indicated that it might attempt to draft a statute that would
make uniform rules applicable to all pension and retirement funds, both
public and private, with an appropriate limitation on the total amount of

the exemption,

Section 201. In redrafting this section, the phrase "the lesser of

the following" should be inserted after "may not exceed."
Subdivision (2) was revised to substitute "essential for the support
of the judgment debtor's family" for "necessary for the use of the judgment

debtor's family."

Section 202. WNo change.

~14-
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Section 301. The Commission discussed the problems that mey arise

under a ccntinuing levy. The continuing levy procedure set out in the
proposed statute would permit one ereditor to get priority over all other
credltors. It was recognized that the first creditor to levy on a $5,000
parcel of properiy will get priority over other creditors. However, it
was suggested that wages are distingulshable becasue they are periodic
and came due in the future.

Cne problem suggested was that, if a debtor confessed to Judgment in
the amount of $5,000 to & friend, the debtor might be able to avoid garnish-
ment of his wages by all other creditors for an extended period of time
while payment on the $5,000 judgment was being withheld and paid to his
friend. The solution to this problem seems to be to set the judgment
aside on the ground of fraud in attempting to defeat the rights of the
other creditors. The law on fraud was considered to be adequate to take
care of this problem, and it did not appear that anything additional was
needed on this point in the proposed statute,

A representative of creditors reported that he has discussed the
New York continuing levy procedure with creditors in that state. Two
objections to the New York procedure are made. First, in the case of a
bona fide large judgment, it could tie up the wages subject to garnishment
for five or ten years or even for the lifetime of the judgment debtor.
Secondly, these creditors alsco mention that there are numerous situations
where a friend gets a Jjudgment, but it is difficult to prove that it is a

frauvdulent judgment. He reported further, however, that representatives of

-15-
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creditors take various positions--some support the concept of a continuing
levy; others oppose it. It seems a reascnable compromise would be to put
a time limit on the continuing levy. This would appear to be more workable
and eguitable to all concerned than the existing Californis procedure or
the New York procedure., From the standpoint of the debtor, the suggested
procedure would help to minimize court costs, and, because of the liberal
exemptions, would give him enough money to live on. From the standpoint
of the creditor, the impsct of garnishment on the debtor is not sc drastie,
and the debtor will, accordingly, have a better chance of paying his
creditors and avoiding bankruptcy. Moreover, the suggested procedure
avoids the present, constant need to pay out the costs of levying each time
a levy is made. While the creditor can now add such costs to his judgment,
he has no assurance that he will ever actually recover these costs from
the debtor, who may go into bankruptey, quit his job, be fired, and the
like. It i1s actually better for everyone--the debtor, the creditor, and
the employer--for the debtor to come in and sit down and voluntarily
work out a payment plan, even though payments are small.

The six-month pericd for the continuing levy would help to avoid
the problems in New York. For example, there would be much less incentive
to obtain & fraudulent judgment because it would only defer other creditors
for six months at the most.

The Commission discussed the problem of subseguent attemptis to

garnish wages after an order withholding wages has been directed ito the

-16-
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employer and the issue of what priority, if any, is to be given to subse-
quent creditors who attempt to levy on wages vhen a prior garnishment is
in effect.

The Commission tentatively determined that the employer should
merely notify subsequent garnishers that he is presently withholding wages
pursuant to an order and should tell them the court from which that order
issued and the date when that order expires. {His return, for example,
would state that the levy then in effect expires on July 5, 1971. Then,
on July 6, 1971, the creditors could all attempt to obtain a new wage
withholding order.) No priority would be given and, in effect, the present
sttempt of all creditors to obtein a wage levy each pay day would take
place every six months rether than esach pay day. The Commission directed
the staff to prepare a revised statute with a six-month continuing levy
and notice by the employer to subsequent creditors that the levy is in
effect until the specified date.

Consideration should also be given to the creditor’s remedy if the
employer does not honor the wage withholding order. See Code of Civil

Procedure Section T1T.

-17-
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Section 302. A provision should be added to this section that the

administrator can promilgate a form in lieu of the statutory form provided.
If such a form contains the substance of the statutory form, it should be
deemed to comply with the statute. The staff should consider whether the
form should be in the form of a declaration under penalty of perjury, recog-
nizing that an out-of«state declarant would have to make the declaration
under oath. If the statute refers merely to an affidavit, the administator

could promulgate a form providing & declaration under penaliy of perjury.

Section 303. The application for a hearing should be by affidavit or

declaration under penalty of perjury. Consideration should be given to re-
quiring the application to be accompanied by a detailed fimancial statement.
The Comment {and the illustrative form) should contain a statement to the
effect that the judgment debtor is not limited to the reasons stated in his
application for a hearing, but the court may consider that the application
was incomplete in ruling on the request for relief by the judgment debtor.

Perhaps the application for hearing could be by posteard.

Section 304. The introductory portion of Section 304 should read:

"If the judgment debtor sends the application for a hearing by mail or other-
wise within the time specifled in Section 303. . . ."

There should be a provision providing that the matter be set for hear-
ing within 15 days from the date the application for hearing is received.

If there is no hearing, the order to the employer will state in effect
that the employer is to withhold and pay to the judgment creditor the maxi-

mum amount provided by law. The order would contain informetion on how that
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amount is to be determined, depending on what system is devised for determin-
ing that amount. If there is s hearing, the court can specify the amount
withheld. However, the statute should provide for a flexible order, that is,
the court should be authorized to make any of the following orders: (1) that
the employer is to withhold the maximum amount provided by law; (2) that
nothing is to be withheld; (3) that the employer is to withhold a specified
amount or a percentage of the amount in excess of a specified amount; or {(4)
that nothing is to be withheld for a designated period and then a designated
amount is to be withheld. Problems would arise where the employee is sick
for two days and does not get paid if the order is not made flexible. To
deal with these types of probiems, the statute should give the judge a flex-
ible authority, with perhaps guidelines in the statute, to devise an appropri-
ate order to the employer.

The Commission discussed whether there should be any procedure at all
tc cover hardship cases. One scheme suggested would prescribe a gross
exemption but would eliminate any right to an exemption in a greater amount.
This would eliminate the need for & court hearing. On the other hand,
Professor Warren pointed out that garnishment is under attack throughout the
country, that there is great support throughout the country for abolishing
garnishment entirely, that the failure to provide a hardship provision to
allow a judgment debtor to obtain some relief in clear hardship cases will
result in abuses that could cause the entire procedure to be abolished.

The hearing requirement proposed in the statute is not likely to result in
any more hearings than now result under the present procedure which requires

two determinations: (1) whether an exemption is necessary for the support
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of the debtor's family and {2) whether the debt was incurred for "“common
necessaries.” It was noted that the debtor would be advised that he could
obtain a court hearing under the proposed procedure, but it was also noted
that, under present procedures, he also is advised that he can come into
eourt to claim his exemptions. A high basic exemption would eliminate the
need for most of the claims for a hardship exemption. Professor Warren ex-
pressed the view that he did not believe there would be any more hearings
under the proposed statute than are now held under the existing procedure.
All the factors that go to discouraging persons from claiming their exemp-
tions now will operate to discourage persons from requesting a hearing under
the new procedure. Moreover, if hearings are requested, and the debtor does
not appear at the hearing, there will be no burden on the courts merely be-
cause the hearing is requested. In addition, if the request for the hearing
operates to deprive the debtor of later requesting a hearing during the six-
month period, it would be even more unlikely that hearings would be reguested,
Nevertheless, the order must be suspended if a hearing is reguested hecause
otherwvise the employer will be burdened with orders that are later changed.
There is a real advantage to not bothering the employer until the amount to
be taken is decided upon.

It was noted that, under AB 2240, the debtor is advised that he has the
right to claim his exemptions.

The Commission discussed the problems that are presented by a hearing
on hardship exemptions. For the time being, the hardshir exempticn hearing
wag retained. However, a decision on whether a hardship hearing is to be
provided will be made after the standard exemptlon table to be prepared by
the staff is available. The Commission discussed an exemption based on $100

per week.
-20-
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Section 305. Under existing law, the employee who has several employers

is trested as if each employer were the only employer. Section 305 would change
this so the creditor could obtain a hearing and the judge cculd order payments
based on the income from all employers. This would cause problems if the
debtor lost one of his employments; hence the court needs a continuing power

to modify the order. The Comment to Section 305 should point cut that the
section will elso apply where the person has exempt retirement funds {which
would have to be considered in determining the amount that can be withheld

out of his nonexempt earnings.

Section 306. No comments.

Section 307. The form should not have the words "by the above entitled

court in the above entitled action;" instead, it should state that the judg-
ment was entered in the records of [specified court--indicating precise court),
and should refer to the docket number and contain any other needed information.
A certified copy of the judgment will be filed in the court issuing the earnings
withholding order. The employer's notice goes to the court that issues the
withholding order and will need a filing number. 4 fee should be prescribed
to be paid to the court issuing the withholding order. (See the new Judicial
Council Form in connection with Section 307.) The problem of a traveling
salesman with no fixed residence was discussed and the possibility of using
either the county of residence or the county of employment at the time the
proceeding is commenced was considered.

On page 13, paragraph (b) at the top of the page was revised to read:

(b} The judgment debtor's employment has been terminated for 90
days or more after receipt of this order.

-21-
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In paragraph (c), "released from liability" was changed to "released
from levy." This paragraph should also make clear from whom the notice is
to come. The problem of a release resulting from a bankruptey proceeding
should also be considered. {Under the new discharge bill, the entry of the

bankruptcy order affects the discharge so that will simplify the procedure.)

Section 308. There should be included in the form the employee’s social

security rnumber, if known.

Section 309. This section should be revised to reflect the change to

the six-month order.

Section 310. This section should be revised to reflect the decision

that all creditors compete to be first upon expiration of the prior order.

Section 311. This section should be revised to refer to the release

of the levy or earnings withholding order by the Jjudgment creditor. It was
suggested that the statute should specify the manner in which the judgment
creditor releases the withholding order. A form should be provided as =

part of the form package.

Section 40l. The restriction against discharge should be explained

better in the Comment. Iabor Code Sections 2922 and 2924 (see background

study) shokld be repealed or revised.

Section 501. In connection with this section, the issues were raised:

{1} whether the existing law relating to tmployers is adeguate to cover ex-
cess withholding by an employer and (2) why is "after demand" included in

subdivisions (1) and (2)7
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In subdivision (4), the period should be changed to 3C days. Actual
knowledge is to be required, and the word "actual" should be inserted in
subdivision {4}. The Comment should indicate what is meant by actual know-
ledge. There would be no liability merely for a computor error with no
other knowledge. To¢ be liable, the creditor should also know beyond any
doubt that there has been an actual excess withheld; however, he should have
a8 duty to investigate when he is given notice of an excessive withholding.
Nevertheless, almost the only case where lisbility would exist 1s where the
creditor has been fully peid and continues to receive payments. It was noted
that, if garnishment is based on gross income, the test would be fairly
simple. Then, after a demand, the creditor could check and see if the amount
withheld was properly withheld according to the table. Moreover, the Judgment
creditor should be able to rely on the withholding order in determining
whether he 1s subject to possible liability under subdivision (4). The statute
should make clear that the administrator cen bring the action on behalf of
the employee under this section.

If any sanction is included against the employer, it should apply only
if the employer is not in complisnce with the wage withholding order.

The Comment should point out that the statutory remedies are not exclu-
give. Liability for abuse of process should be the remedy for "sewer service.”

The Commission discussed whether the creditor should be provided a remedy
in the statute 1f the employer withholds money from the employee but never
pays it over to the creditor. BSection 503 was revised to permit the creditor
to recover his attorney fees in such a case. Putting the money in his pocket

would subject the employer to a possible criminal action. Also, even under
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present procedures, a creditor may examine the garnishee (employer) and have
a contempt order issued for the employer’s fallure to comply with the court's
order. See Code of Civil Procefure Sections T19-T21l. It was recognized that
practical problems exist, but they were not considered ones that could be

solved in the proposed statute.

Section 502. The existing labor Code provisions (which have a standard

somewhat similar to that proposed here) should be examined and their substance
inserted here.
There should be & reference to the requirement of mitigation of damages

in the Comment to Section 502. BSee Green v. Smith, 261 Cal. App.2d 392, 67

cal. Rptr. 796 (1968).

Section 503. This section was revised (3 to 2 vote) to read in substance

as follows:

In any action brought under the provisions of this Part, the court
mey, in its discretion, award costs and reascnable attorney's fees
incurred by the prevailing party. This section does. not apply to any
hearing on the issue of whether a portion of the earnings of the employee
are essential for the support of his family.

The primary reasons for this provision are to encourage employers to pay over
as reguired by the order and also to provide judgment debtors with a practlcal

remedy.

Section 601. Subdivision {1) of Section 601 was deleted. However, the

Comment should state that nothing in the aect precludes an employer from bring-
ing an action for indemnity against creditor where the employer is sued by
the employee for excessive withholding. There should be no requirement for
supplementary proceedings to collect under subdivision (2). See Code of

Civil Procedure Sections 719-721.
2L
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Administrative enforcement--Section 7Ol et seq. The staff is to

prepare 8 memorandum on the possible administrative agencies that might be
selected to enforce the statute. One of the existing California agencies

will be selected.

Section 701. No change.

Section 702. Subdivision (2) should be made broader in case the federal

law is changed. That is, the subdivision should be phrased in terms of pro-
viding such information as is needed by the federal adminisirator in order

to obtain a state exemption from federal statute and regulations.

gection 703. An effort should be made to find a comparable California
statute dealing with investigations to enforce an act and Section 703 should
be based on such a California statute. It was suggested that perhaps the
Labor Code has such a provisicn applicable to investigations by the Iabor
Commissioner. However, the policy of the section appeared to be sound.
Further consideration should be given to whether the subpoena power referred

to should be statewide or more limited.

Section 704. This section, too, should be based on an existing Cali-

fornia statute if s model can be found. Rules would be promulgated under the
Administrative Procedure Act. The normal procedure to enforee these rules
would be to obtain 2 court injunction. See Section 705, The action of the

adminlstrator should be reviewed de nove by the court.

Section 705. Under subdivision (2), there ordinarily will be & simple

cease and desist order issued by the administrator with a court request by
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the administrator for its enforcement. There should be a trial de novo on
review of such an order, btut the problem of exhaustion of administrative
remedies must be considered. The staff was directed to prepare a memorandum
concerning what can be done in this area within the limitations of the

California Constitution.

Section 706. This section should be shortened, if possible, to provide

thaet the designated official may bring actions on hehalf of employees under
Section 501. This would avold unnecessary detail in this section. In this
connection, the staff was directed to check the provisions of the labor Code
which authorize the Iahor Commissioner to bring actions for wages on behalf
of an employee. The time specified in subdivision (4) should be conformed
to the previcusly determined 30-day period if subdivision {&} is retained.

The need for subdivision {6} was questioned.

Section 801. This section should be revised to make the penalty for

wrongful discharge a misdemeancor. To do go, 1t will be necessary to provide
for confinement in a county jall and appropriate language to this effect

should be adopted from an existing statute.

Forms. On page 25, the form should be in the form of a declaration or
affidavit.

An additional form might be provided for the debtor to set forth rele-
vant firancisl information.

A form for the notice of setting for hearing might alsc be provided.
Such & notice should indicate that failure to appear at the hearing may pre-
clude the debtorts right to a later hearing if such &2 rule is established.
The notice also might state that failure fo appear may result in the court

drawlng inferences against the debtor.
-0f-
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STUDY 71 - CCUNTERCLAIMS AND CROSS~-COMPLAINTS, JOINDER
OF CAUSES OF ACTION, AND RELATED MATTERS

The Commission considered Memcrandum T0-115 and the First Supplement
to Memcrandwn 70-115. The Commission, at its November 20, 1970, meeting,
had determined that Seetion 428.30 and the Comment thereto should be
revised as set out on pege T of the Memorandum. The following actions
were taken:

(1) The suggested addition to the Comment to Section 428.10 was
approved.

(2} The suggested addition to the Comment to Section 428.70 was

- approved.

{3) The other matters presented for consideration by Memorandum 70-115

were discussed, but no revisions were made in the recommendation or proposed

legislation.
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Hovember 27, 1970

Memorandum to: Members of Law Revision Commizsion and Bteff
Re: Parnings Protection Act

Frem: Bill Warren

l. We agreed at the last meeting that perhaps it would be betier to
have the administrator prepare some of the forms and that the statute should
only tell him generally what the contents of the forms should be., This draft
adopts that view. However, for debtor and creditor groups to understand what
this statute iz all about, it would be very helpful for them to have same in-
dication of what we have in mind with respect to these forms. Hence, I have
prepared four illustrative forms in the manner that I hope an administrator
would spproach the task. I have labeled these "Sample Forms."

2. Note on Section 201, At the meeting on November 20, we theorized
that we could make the lot of the employer easier with respect to his deter-
mination of disposable earnings if we substituted a figure of $100 for the
30 x $1.60 formula. On reflection, it seems to me that we were wrong, for
the employer still must determine what is disposable earnings for purpcses of
applying the 25% test; hence, increasing $48 of disposable earnings to $100
of gross earnings helps the employer only in the cases in which the debtor's
gross earnings fail to exceed $100. The reason New York was sble to use the
method that we wanted to use is that their law ' now restricts a creditor from
taking more than 104 of & debtor's earnings, and this makes it unnecessary for
them to determine 259 of disposable earnings, for it would presumably always
be in excess of 104 of gross earnings. Pending further instructions, I will

leave Section 201 unchanged.



Earnings Protection Act

Part 1. Short Title, General Provigions, and Definitions

Section 101. Short Title.

This Act shall be known and may be cited as the Earnings Frotection Act.

Section 102. Fernings Levy by Judgment Creditor.

A judgment creditor may levy upon earnings of a judgment debtor in

accordance with the following provisions.

Section 103. PBarnings Levy Exclusire Judicial Procedure for Withholding.

Except as provided in Section 104, the earnings of an individual shall
not be required to be withheld for payment of a debt by means of any Jjudiclal

procedure other than pursuant to the provisions of this Act.

Comment
Attachimt  of earnings before judgment is ebolished, and the procedure
of earnings levy is the exclusive judicial method of compelling an employer
to withhold earnings. Nothing in thls Act affects wage assignments by con-

tract between ereditor and debtor.

Section 104. Exclusions.

The provisions of this Act do not epply in the case of

(1) an order of a court for the support of any person;

(2) an order of a court of bankruptcy under chapter XIIT of the Bank-
ruptey Act; or

(3} a debt due for any State or Federal Tax.

Comment

This section is taken from CCPA Section 303(b).

-
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Section 105. Definitions.

For the purposes of this Act:
(1) "Earnings” means ccmpensation paid or payable for personal services,
whether dencminated as wages, salary, commission, bonus, or iotherwise, and

includes periodic payments pursuant to & pension or retirement program.

(2) "pisposable earnings" means that part of the earnings of any individual

remaining after the deduction from those earnings of any amounts required by
jaw to be withheld.

(3) "BEmployer" means any person who owes earnings to another.

Ccrment

Subsections (1) and (2) are taken from CCPA Section 302. Proceeds of
pension and retirement funds (except for Keough Act plang) are exempt under
CCP Section 690.18, but exemption must be claimed under CCP Section 690.50.
The effect of leaving reference to pension and retirement funds within the
definition of earnings is to afford the dabtor an automatic exsmption for
such proceeds to the extent provided by EPA Section 20l. Subsection (3) de-
fines "employer" broadly as including anyone owing earnings to another. Since
the person who owes earnings for personal services to ancther will almest in-
variably be an employer in the popular sense of that word in cases in which

a creditor is seeking to reach these earnings, the term "employer™ is chosen

-to be the term used in this Act to describe the person who is ordered to with-

hold earnings, even though in same cases it would apply to persons who are

not employers in the popular sense.

Part 2. Restrictions on Earnings levy

Section 201, Restrictions on Earnings levy.

(1) The maximum part of the aggregate disposable earnings of a judgment

debtor for any workweek which is subject to earnings levy may not exceed
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{a) 25 per centum of his disposable earnings for that week, or

{b) the smount by which his disposable earnings for that week ex-
ceed thirty times the Federal minimum hourly wage prescribed by section 6(a){1)
of the Fair Labor Standards Act of 1938 in effect at the time the earnings are
payable,
whichever is less. 1In the cese of earnings for any pay periocd other than a
week, the [Designated Official] shall by regulation prescribe a multiple of
the Federal minimum hourly wage equivalent in effect to that set forth in
paragraph {b).

{2) No earnings of a judgment debtor are subject Lo earnings levy which

are necessary for the use of the judgment debtor's family supported in whole

or in part by the Jjudgment debtor.

Cenment
Subsection (1) is the limitation found in CCPA Section 303(a). Subsection

{2} is based on the exemption in CCP Section 690.11, but omits the provision

on the "cammon necessaries of iife." Thus under this section, the debtor
making more than $6b per week in disposable earnings is subject to having

259 of his disposable earnings taken unless he can show that part or all

of that 259 is necessary to support his family. The "Designated Official”

is the administrator charged with enforcement of the Act. No attempt at

this time is made to indicate what public official this should be.

Section 202. Viclation of Restrictions.

No court may make, execute, or enforce an order or process in violatien

of the restrictions in Section Z201.

Comment

This is CCPA Section 303(c).

L
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Part 3. Procedure for Levy on Barnings

Section 301. Continuing Levy on Earnings.

(1) Receipt by an employer of an earnings witbholding order constitutes
a lien on unpaid earnings of the judgment debtor and upon future earnings when
earned and imposes on the employer a continuing duty to withhold frem the
Judgment debtor's earnings amounts in accordance with the earnings withholding
order and to pay these amounts over to the person specified in the order until
the writ is terminated.
(2) An earnings withholding order is terminated by either
(a) the employer's payment in full of the amount specified in the
earnings withholding order;
{b) the termination of the judgment debtor's employment with the
employer for 90 days or more; or

(¢) receipt by the employer of notice pursuant to Section 3il.

Section 302, Application for Issuance of Order.

The judgment creditor may apply for issvance of an earnings withholding
order from the court which entered the judgment pursuent to which earnings
execution is sought if the address of the judgment debtor's last known resi-
dence is within 150 miles of the city where the court is located. Otherwise the
judgment creditor may egpply for issuance of the order only in the county where
the debtor was last known to reside. When applying for the order, the judg-
ment creditor shall file an affidavit with the clerk which shall be in sub-

stantially the following form:

1. On {date) a judgment was entered by _ (description of

court! in favor of (npame and address of judgment creditor) and against
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{name and address of judgment debtor) and said judgment was duly

entered in {vhere entered) . There is now owing on this judgment a

net balance of $ , which includes any further sums which may have
accrued since entry of the judgment by way of interest, costs, or fees.
Of this amount, $ was dus on the judgment as entered and bears
interest at 7% per annum from the date of entry.

2. The affiant requests the issuance of an earnings withholding

order requiring {name and address of employer)

to withhold from the judgment debtor's earnings the amounts allowed by law

and to pay these amounts to {name and address of person to receive money).

3. The affiant states that he has no information or belief that the
Judgment debtor has been adjudicated a bankrupt with reference to the in-
debtedness for which the order is sought or that the judgment debtor is,
at the time of the request for the order, under a wage earner's plan ap-

proved by a United States court.

Section 303. Notice of Earnings Levy; Appiication for Hearing.

(1) After filing an affidavit applying for issuance of an earnings with-
holding order, the judgment creditor or his representative shall &end by mail or
otherwise to the judgment debtor at his last known address a copy of the affi-
davit and a notice of earnings levy. After the affidavit and notice haye been
gsent to the judgment debtor, the judgment creditor or his representative shall
file an affidavit stating that fact.

(2) The [Designated Official] shall prescribe by rule the form of the
notice of earnings levy. In addition to other matters deemed appropriate by
the [Designated Official], the notice shall inform the judgment debtor that:

(a) the judgment creditor has asked the court to order s named em=

ployar to wilthhold a certain indicatsd amount of the judgmént debtcr's carnings

e



and to pay this over to the person specified in the order in payment of the
Judgment described in the accompanying affidavit;

(b) no amount can be withheld from the judgment debtor's earnings
which he can prove in court either to be necessary for the use of his family
supported in whole or in part by the debtor or to be for a debt which has been
discharged in benkruptcy; and

(e¢) if the judgment debtor wishes a hearing to prove that amounts
should not be withheld from his earnings pursuant to paragrarh (b), he should
fill in the acccmpanying form entitled "Application for Hearing" and send it by
mail or otherwise to the clerk no later than 15 days after the date of the not}ce,

(3) the [Designated Official] shall prescribe by rule the form of the ap-.
plication for hearing. In addition to other matters deemed appropriste by the
{Designated Official], the notice shall inform the debtor that, if he desires
& hearing to prove that amounts should not be withheld from his earnings pur-
suant to paragraph (b) of subsection (2), he should briefly state the facts he
intends to prove at the hearing and should return the completed form to the

clerk no later than 15 days after the date of the notice.

Comment
See attached illustrative forms "Notice of Earnings Levy" and "Appli-

cation for Hearing."

Section 304. Hearing on Amount to be Withheld.

(1) If the judgment debtor sends the application requesting a hearing to
the clerk by mail or otherwise within 15 days after the date of the notice
of earnings levy, & copy of the application shall be made available by the

clerk to the judgment creditor or his representative and the court shall set
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the matter of the amount to be withheld from the judgment debtor’s earnings
for a hearing. The judgmwent debtor and the judgment creditor or his repre-
sentative shall be notified at least 10 days before the hearing of its time
and place, The Jjudgment debtor shall have the burden of proof on the issues
of his need for earnings for the use of his family and discharge in bank-
ruptey.

(2) If the judgment debtor appears .at the hearing and the court finds
that the judgment creditor is entitled to have an amount withheld from the
Judgment debtor's earnings and paid over to him, the court shall enter an
order stating the amount to be withheld from the judgment debtor's earnings
for easch pay period. The amount stated in the order shell be entered on the
earnings withholding order when issued. If the judgment debtor appears at the
hesring and the court finds that the judgment creditor is not entitled to have
an amount withheld fraom the judgment debtor's earnings and paid over to him,
the court shall so order and no earnings withholding order shall be issued.

(3) If the judgment debtor does not appear at the hearing, the court
shall issue an order stating that the judgment creditor is entitled to have
the maximum amount allowed by law withheld from the judgment debtor's earnings.
This fact shall be stated in the earnings withholding order when issued.

(%) If the judgment debtor fails to request a hearing pursuant to sub-
section (1), he may subsequently request a hearing by sending an application
for hearing to the clerk by mail or otherwise. The clerk shall notify the
Jjudgment creditor or his representative .that the application has bezen re-
ceived and shall make a copy of it available to the judgment creditor or his
representative. The court shall then set the matter for hearing.

(5) If the judgment debtor requests a hearing pursuant to subsection (1)

but fails to sppear, the court may in its discretion grant another hearing

.8-



()

after the judgment debtor files an affidavit with the clerk requesting another
hearing and explaining his failure to appear at the previous hearing.

(6) At a hearing held pursuant to subsection {1), the judgment creditor
may bte heard on the matter of the multiple employment of the judgment debtor
(Section 305), and the judgment creditor shall have the burden of preof on
the issue of his right to have a greater amount withheld from an employer

because of the judgment debtor's multiple employment.

Section 305, Multiple Employment,

{1) The judgment creditor may request a hearing to show that, owing to
the muitiple employment of the judgment debtor, the judgment creditor is-
entitled to have an employer withhold a greater smount from the judgment
debtor's earnings than the employer would have had to withhold were he th;
judgment debtor's only employer. The request for hearing shall be made to
the court to which application was wade for the earnings withholding order,
The court shall set the matter for hearing after receiving a written request
setting out the facts on which the judgment creditor's claim is based together
with an affidavit stating that the judgment creditor or his representative
has meiled a copy of the request for hearing to the debtor's last known address.
The judgment debtor and the judgment creditor or his representative shall be
notified at least 10 days before the hearing of its time and place. The judg-
ment creditor shall have the burden of proof on the issue of his right to have
a greater amount withheld froam an employer because of the judgment debtor's
multiple employment.

{(2) If the court finds that, owing to the multiple employment of the
judgment debtor, the judgment creditor is entitled to have an employer with-
hold & greater amount from the judgment debtor's earnings than the employer
would have had to withhold were he the judgment debtor's only employer, then
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the court shall enter an order stating the amount to be withheld from the
judgment debtor's earnings for each pay period. The amount stated in the
order shall be entered on the earnings withholding order when issued.

(3} At & hearing held purswsnt to this section, the judgment debtor
may be heard on the matter of the amount to be withheld from his earnings,
and he shall have the burden of proof on the issues of his need for earnings

for the use of his family and discharge in bankruptcy.

Comment

Suppose the judgment debtor has three jobs, each paying disposable earnings
of $50 per week. Fach employer would believe that he could withhold no more
than $2 per week, but the judgment creditor is entitled to $37.50 (25% of $150)}.
The employers should be permitted to rely on the assumpticon that they need only
withhold $2 per week until the judgment creditor can persuade the court other-
wise. The court may order that the earnings withholding order shall direct
one employer to withhold $37.50 per week. The fact that one employer may have
knowledge of the multiple employment of the judgment debtor is not determinative.
He may pay out the $2 per week until he is directed by the esarnings withholding

order to do otherwise.

Section 306. Issuance of Earnings Withholding Order.

The clerk shall promptly issue an earanings withholding order if

(1) after hearing, the court has found that a portion of the judgment
debtor's earnings is subject to levy, or

(2) the judgment debtor has failed either to send the application re-
questing a hearing to the clerk within the proper time or to appear at a
scheduled hearing.
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Comment

If neither the judgment debtor nor the judgment creditor requests a

hearing, none will he held before issuance of the earnings withholding crder.

If requested, two kinds of hearings are possible, First, the hearing on
application of the judgment debtor {Section 303) at which the judgment
debtor may seek to reduce the amount of earnings subject to levy by prov-
ing that he needsthe earnings to support his family or that the debt was
discharged in bankruptcy. BSecond, the hearing on applicaticn of the judg-
ment creditor {Section 305) at which the judgment creditor may increase
the amount of earnings subject to levy from any cne employer by showing
multiple employment on the part of the debtor. In either case, the parties
are before the court, and if the court finds that the judgment creditor is
entitled to any part of the judgment debtor's earnings, it must state that
amount in its order pursuant to Section 304(2). The two kinds of hearings

may be consolidated pursuant to Seetions 304(6) and 305(3).
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Section 307. Earnings Withholding Order.

(1) An earnings withholding order shall be issued in the pame.. of the
people, sealed with the seal of the court, subscribed by the elerk or judge,
dated, and directed to the employer. The judgment creditor or his repre-
sentative shall send the order to the employer by mail or otherwlse and shall
file an affidavit with the clerk stating this fact. The clerk shall make =&
copy of the employer's returm available to the judgment creditor or his
representative.

(2) The earnings withholding order shall be in substantially the follow-
int form:

(Title of Court)
(Fumber and abbreviated title of action)
THE PECPIE OF THE STATE OF CALIFORWNIA

To _ (rame and address of employer)

on  (date) a judgment was entered by the above entitled

court in the above entitled action in favor of (name of judgment creditor)

and against (name of judgment debior) and said judgment was duly

entered in (where entered) . There was owing on the judgnent

at the date of application for the earnings withholding order a net balance

of $ , which includes any further sums which may have accrued

gince entry of the Judgment until the date of the application by way of

interest, costs, or fees. Of this amount, $ wes due on the judg-

ment as entered and bears interest at 7% per annum from the date of entry.
You are ordered to pay the amounts indicated below out of the earnings

of the Judgment debtor by withholding appropriate amounts from his pericdie

earnings and paying these amounts over to the person specified below after

each periodic payment of earnings to the Judgment debtor. You are ordered
-12-
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to contimue to make payments out of the judgment dedbtor's earnings until the
happening of the first of the following three events:

(2) you have paid the judgment creditor the full amount specifieg in
this order;

{p) you have terminated the judgment debtor's employment for 90 days
or more after recelpt of this order; or

(e) you have received notice from the judgment creditor that the judg-
ment has been satisfied ar that the judgmemt debtor has otherwise been released
from 1liability on the judgment.

[If there is no court order specifying the amount to be withheld, the
following shall appear on the order:]

The appropriate amount to be withheld from the judgment debtor's perlodic
earnings is that amount indicated by the accompanying form entitled "Compufa-
tion of Amounts to be Withheld from Fernings."

[If there is a court order regarding the amount to be withheld, the
following shall appear on the order: ]

The appropriate amount to be withheld from the judgment debtor's earnings

is the following:

$ , per (payment period) .

[If both the above paragraphs are printed on the order, the clerk shall
cross out the inapplicable paragraph. ]

You are ordered to pay over to (name of Judgment creditor or his

representative) at (his address)

the appropriate amount by check mailed promptly after each payment of earnings
is made to the judgment debtor.

You are ordered to fill out the accompanying form entitled "Employer's
Return” and to return it to the clerk at the indicated time.
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Section 3(8. Torms.

(1) The {Designated Officiall shall prescribe by rule the fomof the
computation of amocunts to he withheld from earnings. In additdon to other
matters deemed appropriate by the [Designated Official], the form shall con-~
tain information ensbling the employer to compute the amcunt of the judgment
debtor's disposable earnings available for earnings levy by the creditor.

(2) The [Designated Officiall shall prescribe by rule the form of the
employer's return. In addition to other matters deemed appropriate by the
[Designated Officiall], the form shall state the following:

(a) 1dentification and addrees of clerk;

(b) direction that form be sent to clerk by meil or otherwise
no later than 15 days after date on the earnings withholding order; and

{¢) pame and address of the judgment debtor.

In addition the form shall require the employer %o supply the following
information:

(a) whether the judgment debtor is now employed by the employer
or the employer otherwise owes him earnings;

(b) if the judgment debtor is employed by the employer or the
employer otherwise owes him earnings, the amount of his disposable earnings
and the length of his pay period; and

{ec} whether the judgment debtor's earnings are now being withheld

pursuant to g prior earnings withholding order.

Commuent

See attached illustrative forms “"Amounts to be Withheld from Earnings"

and "Buployer's Return."
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Section 309. Additional Writs; Additional Hearings.

(1) After the amount stated as owing in the earnings withholding order
is paid, the Jjudgment creditor is entitled to issuance of another earnings
withholding order covering costs and interest that may have accrued since
application for the prior order. A4n order for costs and interest requested
within 30 days of payment of the amounts stated in a prior order shall have
the same priority as the prior order.

(2) [8ix months] [Ninety days)] after a determination at a hearing pur-
suant to Section 304 that some part of the judgment debtor's earnings to which
the judgment creditor would otherwise have been entitled is not subject to
levy because the earnings are shown to be necessary for the use of the Judg-
ment debtor’s family, the Jjudgment creditor is entitled to another hearing
on this issue.

(3) [Six:monthéj[ﬂinety days] after a determination at a hearing pur-
suant to Section 304 that some part of the judgment debtor's earnings is
subject to levy, the judgment debltor is entitled to snother hearing on the

issue whether the earnings are necessary for the use of his family.

Comment

This Act provides for a continuing levy upon earnings {Section 301{1)).
In such a case the requirement of CCP Section 682.2 to the effect that the
levying officer shall compute the interest acecrued at the date of each levy
is insppropriate. The simplest way for the creditor to get his additicnal
costs and interest accruing until time of payment is to apply for another
order for these amounts. The needs of the debtor's family for his earnings
may change and subsections (2) and (3) allow both the creditor and the
debtor to seek new hearings after a lapse of time. Alternative periods are
sugrested for consideration.
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Section 310. Priority of Qrders.

If more than one earnings withholding order is issued to &n employer
with respect to the same judgment debtor, the order which is first received
shall be first paid. Succeecding orders shall be held by the employer and

paid in order of thelr receipt.

Section 311. Satisfaction of Judgment.

When the judgment pursuant to which the earnings witbholding order wes
issued is satisfied or when the judgment debtor has otherwise been released
from liability on the judgmemnt, the judgment creditor shall promptly notify

the employer of this fact.

Part 4. Discharge from Employment

Section 401. Restriction on Discharge from Employment.

No employer may discharge an employee by reason of the fact that his

earnings have been subjected to execution for any one indehiedness.

Comment

This is CCPA Section 304{a).

Part 5. Remedies of Judgment Debtor

Section 501. Civil Acticon by Judgment Debtor.

(1) If an employer withholds pursuant to earnings levy an amount from
the judgment debtor's earnings in excess of that specified in the earnings
withholding order, the judsment debtor may, after demand, bring g ecivil action

o against the employer to reccover the excess amount.

(2) If a judgment creditor receives pursuant to earnings levy an amount
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from the judgment debtor's earnings in excess of that allowed by this Act,
the judgment debtor may, after demand, bring a civil action against the
Judgment creditor to recover the excess amcunt.

{3) The judgment debtor may bring action against the employer and the
Judgment creditor separstely or he may join them but he is entitled only to
one recovery for the excess amount withheld by the employer or received by
the judgment creditor.

(4) If the judgment creditor receives pursuant to earnings levy an
smount from the judgment debtor's earnings with knowledge that it is in
excess of that allowed by this Act, and does not return the excess amount to
the judgment debtor within 10 days of its receipt, the Judgment debtor may
bring a civil action to have a civil penalty of $100 assessed against the
Judgment creditor for each such violation of this Act. The amount asseseed

shall be paid to the judgment debtor.

Comment
The judgment debtor can recover an excess amount from elther the
enployer or the judgment creditor. If the judgment creditor receives money
which he knows to be an excessive amount, he must return i1t to the judgment
debtor or face & civil pernalty. Unfortunately Title III of the QCPA neglectls
to give the debtor a remedy for violation of the statute, and this section

corrects this omlssion.

Section 502, Remedy for Wrongful Discharge.

If an employer discharges an employee in violation of Section 401, the

employee may bring a civil action for recovery of earnings lost as a result
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of the viclation and for an order requiring the reinstatement of the employee.
Damages recoverable shall not exceed six times the weekly earnings of the

employee.

Comment
Title IIT of the CCPA provides no civil remedy for wrongful discharge.

This section corrects that omission.

Section 503. Costs and Attorney's Fees.

In any action brought by the judgment debtor pursuant to the provisions
of this Part in which he is the prevailing party, the ccurt may award cosits

and reasonable attorney's fees incurred by ithe judgment debtor.

Part 6. Remedies of Employer and Judgment Creditor

Section 601, Remedies of Employer and Judgment Creditor.

(1} If the judgment creditor receives pursuant to earnings levy an
amcunt from the earnings of the Judgment debtor in excess of that allowed
by this Act, the employer may, after demand, bring & civil action agalnst the
Judgment creditor to recover the excess mmount.

{(2) 1If an employer fails to pay over to the judgment creditor an amount
from earnings of the Jjudgment debtor in accordance with an earnings withhold-
ing order, the judgment creditor may, after demand, bring a c¢ivil action
against the employer to recover the amount which the employer should have

paid over pursuant to. the order.
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Part 7. Administrative Enforcement

Section TOl. Powers of [Designated Officiall].

The [Desigmated Official] within the limitations provided by law may

{1} receive and act on complaints, take action designed to obtain
voluntary compliance with this Act, or commence proceedings on his own
initigtive;

{2) counsel persons and groups on their rights and duties under this
Act;

(3) establish programs for the education of debtors with respect to
credit practices and problems;

(4) make studies appropriate to effectuate the purposes and policies
of this Act and mske the results avallsble to the publie; and

(5) adopt, amend, and repeal rules to carry out the provisions of this
Act., The [Designated Official] shall adopt rules not inconsistent with the
regulations prescribed from time to time pursuant to Title III of the Con-

sumer Credit Protection Act of 1968 by the Secretary of ILabor.

Commtent
The [Designated Official] mst adopt rules consistent with those of the

Secretary of Iabor to obtain and maintain the state exemption.

Sectlon T02. Liaison with Federal Administrator.

The {Designated Official] shall have the power and the duty

{1) +to represent and act on behalf of the State of California in re-
lation to the Administrator of the Wage and Hour Division of the United
States Department of Iabor {hereinafter referred to as the Administrator)

and hls representatives with regard to any matter relating te or arising
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out of the application, interpretation, and enforcement of California laws
regulating proceedings to withhold earnings of debtors for payment of their
debts;

{2} to submit to the Administrator in duplicate and on a current basis
a certified copy of every enactment of the California legislature affecting
any of those laws, and a certified copy of any decision in any case inveolving
any of those laws, made by the highest court of (alifornia which has juris-
diction to decide or review cases of this kind, if properly presented to the
court; and

(3) to submit to the Administrator any information relating to the

enforcement of those laws vwhich the Administrator may request.

Comment
In 29 Code of Federal Regulations Section 870.55(a), issued on May 26,
1970, the Secretary of Iabor requires as a condition of exemption of any state
that the official designated to enforce the law in that state be given the

powers and duties set out above.

Section 703. Investigatory Powers.

If the [Designated Official] has reasonable cause to believe that a
person has violated this Act, he may meke an investigation to determine if
the violation has occurred, and, to the extent necessary for this purpose,
may sdminister ocaths or affirmatione, and, upon his own motion or upon request
of any party, may subpoena wlineases, compel their attendance, adduce evidence,
and require the production of any matter which is relevant to the investiza-
tion, iIncluding the existence, deseripiion, nature, custody, condition, and

location of any books, documents, op other tangible things and the identity
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and location of persons having knowledge of relevant facts, or any other
matter reasonably calculated to lead to the discovery of admissible evidence.
Upon failure without lawful excuse to obey a subpoena or to give testimony
and upon reasonable notice to all persons affected thereby, the [Designated

Official] may apply to a court for an order compelling compliance.

Section 704. Application of Administrative Procedure Act.

The Administrative Procedure Act {Chapter 4, Chapter 4.5, and Chapter
5 of the Qovermment Code) applies to and governs all administrative action

taken by the [Designated Official] pursuant to this Act.

Section T05. Injunction; Administrative Enforcement Order.

(1) The [Designated Official]} may bring a civil action to restrain a
person from engaging in violations of this Act and for other appropriate
relief.

{2) After notice and hearing, the [Designated Officiall] may order a
person to cease and desist from engaging in violstions of this Act., A re-
spondent aggrieved by an order of the {Designated Official] may obtain

judiecial review of the order and the [Designated Official] may obtain an

order of the court for enforcement of its order in the | ] court.

The proceeding for reviev or enforcement is Initiated by filing a petition
in the court. Copies of the petition shall be served upon all parties of

record.

Comment
The [Designated Official] may elect either to go to court and cbtain
an injunction or to enter its cwn cease and desist order.
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Section 706. Civil Action by [Designated Officiall.

(1) If an employer withholds pursuant to earnings levy en amount from
the judgment debtor's earnings in excess of that specified in the earnings
withholding order, the {Designated Official] may bring a civil action against
the employer to recover the excess amount. The amount of earnings recovered
shall be paid over toc the judgment debtor.

(2) If a judgment creditor receives pursuant to earnings execution an
amount from the judgment debtor's earnings in excess of that allowed by this
Act, the [Designated Official] may bring a eivil action against the judgment
creditor to recover the excess amount. The amount of earnings recovered
shall be paid over to the judgment debtor.

(3) The [Designated Official] may bring action agasinst the employer
and the judgment creditor separately or he may join them but he is entitled
to only one recovery for the excess amount withheld by the employer or
received by the judgment creditor.

(4} If the judgment creditor receives pursuant to earnings levy an
amount from the Jjudgment debtor’'s earnings with knowledge that it is in ex-
cess of that allowed by this Act, and does not return the excess amount to
the judgment debtor within 10 days of its receipt, the [Designated Officiall]
may bring a civil action against the judgment creditor to have a civil penalty
of $100 assessed against the judgment creditor for each such violation of
this act. The amount assessed shall be paild over to the judgment debtor.

{5) An action brought by the [Designated Official] may relate to viola-
tions of this Act by an employer or Jjudgment creditor with respect to more

than one judgment debtor.
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(6) If a judgment debtor brings an action against an employer or judg-
ment creditor to recover an excess amount or a civil pensliy, an action by
the [Designated Official] to recover for the same excess amount or civil
penalty shall be stayed while the judgment debtor's action is pending and
shall be dismissed if the judpgment debtor's action is dismissed with
prejudice or results in a final judgment granting or denying the judgment

debtor's claim.

Comment
The {Designated Official] may bring actions on behalf of judgment
debtors for recovery of excessive amounts or assessment of penalties. If
the {Designated Officiml] has filed suit and the judgment debtor also files

suit to recover the same amounts, the judgment debtor's suit takes precedence.

Part 8. Criminal Penalty

Section 801, Criminal Penslty for Wrongful Discharge.

Whoever willfully violates Section 401l (Restrictione on Discharge from
Employment) shall be fined not more than $1,000, or imprisoned not more than

one year, or both.

Comment

This is the penalty prescribed by CCPA Section 304(b).

-23-



SAMPLE FCRM

Notice of Earnings Levy

To: (name of judgment debtor)

Date

{name of judgment creditor)

Hes requested the

{description of court)

to order (name of

employer)

to withhold & portion of your

earnings in peyment of the Jjudgment described in the enclosed affidavit.

The law allows the amounts indicgted below to be withheld from your

earnings each time you are paild until the judgment is paid.

1. For one-week pay period
If your disposable esrnings* are:
$ 1.00 to $48.0C
$48.01 to $64.00
$64 .01 and over

2. For two~week pay period
If your disposable earnings¥ are:
$ 1.00 to $ 96.00
$96.01 to $128.00
$128.01 and over

3. For semi-monthly pay period
If your disposable earnings¥* are:
$ 1.00 to $104.00
$104.01 to $138.67
$138.68 and over

4. TFor monthly pay period
If your disposable earnings* are:
$ 1.00 to $208.00
$208.01 to $277-33
$277.34 and over

w2l

This amount can be withheld:

Nothing
All over $48.00
25% of total disposable earnings*

This amount can be withheld:

Nothing
All over $96.00
25% of total disposable earnings*

This amount can be withheld:

Hothing
All over $10L.00
25% of total disposable earnings*

This amount can be withheld:

Hothing
All over $208.00
25% of total dispossble earnings*



5. However, no money can be withheld from your earnings which you
can prove to the court to be necessary for the use of your family
supported in whole or in part by you, or for a debt which has been
discharged in bankruptey.

Fill out the accompanying form entitled "Application for Hearing"
if you claim either (a) that it is necessary for the use of your family,
supported in whole or in party by you, that you must have more of your
earnings than you would have left under parasgraphs {1} through (&)
above, or (b) that you have received a discharge in bankruptcy for the
indebtedness for which the judgment was obtained. In order to have a
hearing, you must send the application for a hearing by mail or otherwise
to the clerk no later then 15 days after the date of the notice. You
will shortly receive a notice from the clerk telling you whers and when
to appear in court for your hearing.

# Disposable earnings means those earnings left after deduction
of any amounts required by law to be withheld by the employer.
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SAMPLE FCRM
Application for Hearing

Directions: If you desire a hearing, send this form by mail or

otherwise to: Clerk of Court, at (address of clerk) .

You must send it no later than 15 days after the date on the notice of
earnings levy. [These blanks must be filled in before notice is sent
to judgment debtor.]

1 wish to apply for a hearing on the question of how much money can
be withheld from my earnings because (check the appropriate box):

1. /7 1In order to support my family I must have more of my esrnings
than I would have left under pearagraphs {1) through (4) of the notice of
earnings levy.

2. /] 1 bave received a discharge in bankruptcy for the indebtedness
for which the Judgment was cbtained.

3. [:7 Other reascns.

State briefly the facts which you believe you can prove in court
showing, in case you checked box 1, why you need more of your earnings
for family support, or, if you checked box 2, when and where you were

discharged in bankruptey, or, if you checked box 3, your reasons.

(date) {name of judgment debtor)

-

(address)

e {social secutity number!)



SAMPLE F(RM

Fuployer's Return Form

Directions: Fill this form out and mail it to: Clerk of

Court, at (clerk’s address) . If you have questions about the earnings

withholding order or this form, you may obtain information by calling or

writing the clerk's office. His telephone number is: (X00X) XXX-XOXX .

You must mail this form to the elerk no later than 15 days after the
date on the order. [These blanks must be filled in before order is sent
to employer.]

Levy on earninge of (name of judgment debtor) , (address of judg-

ment debtor) . [These blanks must be filled in before order is sent

to employer. ]

1. Z::7 If the judgment debtor is not now employed by you and you do
not otherwise owe him earnings,* check this box.

2. [ 7 If the judgment debtor is now employed by you or you otherwise
owe him earnings,* check this box and £ill in the amount of his disposable
earnings (those earnings left after deduction of any amounts required by

law to be withbeld): $ ; and his pay period: (weekly, memthly, etc.).

3. /7 If the judgment debtor is now employed by you or you otherwise
owe him earnings,* but all of his earnings allowed by law to be withheld
are now being withheld pursuant to a prior earnings withholding order,

check this box in addition to box 2.

{date) {signature of employer)

* "Barnings" means compensation paid or payable for personal services,
whether dencminated as wages, salary, commission, bonus, or ctherwise, and

includes periodic payments pursuant to a pension or retirement program.
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SAMPLE FORM

Computation of Amounts to be Withheld from Esrnings

The amounts you are required to withhold from the Jjudgment debtor's

pay for easch pay pericd are the following:

1. For cne-week pay pericd
If your disposable earnings¥* are:

$ 1.00 to $48.00
$48.01 to $64.00
$64.01 and over

This amount can be withheld:

Nothing
All over $48.00
25% of total disposable earnings*

2. For two-week pay perilod

If your disposable earnings¥* are: This amount can be withheld:

$ 1.00 to $ 96.00 Nothing

$ 96.01 to $128.00 All over $96.00
$128.01 and over 25% of total disposable earnings*

3. For semi-monthly pay period
If your disposable earnings¥* are: This smount can be withheld:
$ 1.00 to $104.00 Hothing
$104.01 to $138.67 All over $104.00
$138.68 and over 25% of total disposable earnings*
4. For monthly pay pericd
If your disposable earnings* are: This amount can be withheld:
$ 1.00 to $208.00 Nothing
$208.01 to $277.33 A1l over $208.00
$277.3% and over 25% of total disposable earnings*
For payment periods other than the ones set out, you must change the
statutory exemption smounts for one week in parasgraph (1) above into
equivalent amounts for a different periocd. The formula to be used to find
the equivalent of $48 is: Z (the number of workweeks and fractions thereof)
% 30 x $1.60 (present Federal minimum wage). For this formula, a calendar

month is considered to consist of 4 and 1/3 workweeks.
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¥ The law defines "disposable earnings" as meaning "that part of
the earnings of any individusl remaining after the deduction from those
earnings of any amounts required by law to be withheld." Hence, you
would not include in an employee's disposable earnings asmounts withheld
for: (1list of examples, e.g., federal incame tax, social security tax,
etec.). On the other hénd, you would include in an employee's disposable
earnings amounts withheld for: (list of examples, e.g., company retire-
ment plans, group health or life insurance premiums, savings bonds,

charitable contributions, etc.}.



