Time Place

May 4 - 10:00 a.m. - 5:00 p.m. State Bar Building
May 5 - 9:00 a.m. - 1:00 p.m. 601 McAllister Street
Ssn Francisco 94102
FINAL AGENDA
for meeting of
CALIFORNIA LAW REVISION COMMISSION

San Francisco May 4 and 5, 1973

Moy b
1. Minutes of April 12-1h, 1973, Meeting (sent 4/25/73)
2. Administrative Matters
Research Contractis
Memorandum 73-40 { enclosed)
Nonresident Aliens Recommendation
Memorandum T73-45 (enclosed)
3. BStudy 36 - Condemnation’

Schedule on Condemnation Study

Memorandum 73-44 (enélosed)

U . Approval for Sending to Printer

Study 36.470 - Comprehensive Statute--Chapter 7 {Deposit and Posses~-
sion Prior to Final Judgment)

Memorandum 73-19 (sent 3/16/73)
Revised Chapter 7 (attached to Memorandum)
First Supplement to Memorandum 73-19 (sent 4/25/T73)

Study 36.150 - Compensation for Divided Interests

Memorandum 73-31 (sent &/3/73)

Study 36.50 - Compensation and Measure of Damages

Memorandum 73-41 {enclosed)
Draft Statute (attached to Memorandum}
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April 25, 1973

36.80 - Procedure {Defendant’'s Responsive Pleadings)

Memorandum T3-46 (enclosed)
Uniform Act--Preliminary Draft of Article V (attached to °
Memorandum )

4. Study 39.100 - Enforcement of Foreign Judgments

Memorandum 73-29 (to be sent)
Tentative Recommendation (attached to Memorandum)

5. Study 63 - Evidence (Physician-Patient Privilege)

Memorandum 73-43 (to be sent)
Tentative Recommendation {attached to Memorandum)

My 2

6. Study 78 - Property Left on Lemsed Premizes When Lease Terminated
Memorandum 73-42 (to be sent)
Consultant's Report (attached to Memorandum)

Completion of work on agenda items 4 and 5 if not completed on May &,
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MINUTES OF MEETING
of
CALIFCORNIA IAW REVISION COMMISSION
MAY 4 AND 5, 1973
San Francisco
A meeting of the California law Revision Commission vas held in Sen
Francisco on May 4 and 5, 1973.
Present: John B, Miller, Chairman
Marc W. Sandstrom, Vice Chairman
John N. Mclaurin
Thomas E. Stanton, Jr.
Howard R. Williams
Absent: Alister McAlister, Member of Assembly
John J. Balluff
Noble K. Gregory
George H. Murphy, ex officlo
Messrs., John H. DeMoully, Jack I. Horton, Nathaniel Sterling, and Stan
G. Ulrich, members of the Commission's staff, alsc were present. Gldeon Kamner,
Commission consultant on condemnation law and procedure, vas present on Friday.
Professor Stefan A. Riesenfeld, Commission consultant on ereditors' remedies,
was present on Friday. Profesgssor Jack Friedenthal, Cormission consultant on
tenant's abandoned property, was present on Saturday.
The following persons were preseni as observers on days indicated:

Friday, May 4

Norval Fairman, State Dept. of Public Works, San Francisco
Maurice A. Garbell, Maurice A. Garbell, Inc., San Francisco
Hicheel Remy, State Dept. of Water Resgurces, Sacramento
Charles E. Spencer, State Dept. of Public Works, los Angeles

Saturday, May 5

Ronald P. Denltz, Tishman Realty & Const. Co., los Angeles
Rorval Fairman, State Dept. of Public Works, San Francisco
Sally willson, Member, Special Libraries Association, San Jose
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ADMINISTRATIVE MATTERS

Approval of Minutes of April 12-14, 1973, Meeting

The Minutes of the April 12-14, 1973, meeting of the law Revision Com-

mission were approved as submitted by the staff.

Research Contracts

The Commission discussed Memorandum 73-40.

Contract with Thomas M. Dankert. The Commission approved a staff sug-

gestion that Mr. Thomas M. Dankert, Ventura attorney, be appolnted as a con-
sultant on condemnation law and procedure. He would replace Paul Overton who
has been appointed a judge. The contract would be for one dollar a fiscal year
compensation plus travel expenses at the same rate as members of the law Revi-
sion Commission. The maximum eamount of travel expenses under the contract

Wwiould be $500 for the period of the contract (May 5, 1973 - June 30, 1975).
The contract will provide for the consultant's attendance at Commission meet-
ings &nd legislative hearings to provide expert advice. The Executive Secre-
tary was directed to execute the contract on behalf of the Commission.

Contract with Professor Van Alstyne. The Executive Secretary reported

that the authority to pay for the study to be made by Professor Arve Van

Alstyne on procedural aspects of inverse condemnation--Agreement No. 1970-71(5)==
expires on June 30, 1973, and that such study 1s needed but because of other
work Professor Ven Alstyne has been unable to prepare the study. The Commis-
sion approved the making of a new contract for this study at the same compensa-
tion as the prior contract--$3,000 plus not to exceed $200 in travel expenses.
The Executive Sécretary was directed teo execute the contract on .behalf of the

Commission.
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Request of Dr. Maurice A. Garbell

Dr. Meurice 4. Garbell requested that the Commission assist him in ob-
taining information concerning developments in the aircraft nolse and safety
Pield. The Commission indicated that it does not plan to give further study
to the ajircraft nolse problem unless and until the Califernia Supreme Court
renders a decision that demonstrates the need for further study. The Commis-
sion indicated a desire to receive reports from Dr. Garbell vhern s&nd if it
decldes to give further astudy to aircraft noise.

The Commission waes reluctant to get Involved in the aircraft nolse field
at the present time. After considerable discussion, the consensus was that
the most that would be appropriate would be a letter of intreduction indicat-
ing that Dr. Garbell had served as a consultant to the Commisgsion on the tech-
nical aapects of aircraft nolse and that the Commission had found his assistance
to be of value, Before such & letter is provided by the Chairman, the Execu-
tive Secretary should diecuss the matter with Assemblyman Mcilister. After
the results of that discussion are reported to the Chalrman, he is to determine
whether the letter of introduction would be appropriate. Any letter of intro-
duction should meke clear that the Commission 1s not presently studying sir-
craft noise and that the Commission's interest is limited to preserving facts

thet might be useful if this study is again taken up in the future.
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STUDY 36 - CONDEMNATION (SCHEDULE ON CONDEMWATION STUDY)

The Commission considered Memorandum 73-44 which advised the Com-
mission that Assemblyman Warren, Chairman of the Assembly Judiciary Com~
mittee, has asked that the Chairman give him a report on the progress
the Commission is waking on the condemmation study, the scope of the
study, and when the Commission's recommendation will be submitted to
the Legislature.

After some discussion, the Commission approved the following as the

substance of a letter to be sent by the Chairman to Assemblyman Warren:

Dear .Assemblyman Warren:

You requested information concerning the progress the Law
Revision Commission is making in its study of condemnation law
and procedure. Specifically, you want to know the scope of
the study and when the Commission will submit its recommendation
toe the Lepislature.

Over the years since 1961, the Commission has submitted
to the Legislature a number of recommendations relating to condemna-
tion law and procedure. These recommendations dealt with particular
aspects of the subject, often were controversial, and accomplished
significant improvements in California lsw. They are discussed
on pages 287-«288 of the enclosed article written for The Appraisal
Journal.

The resolution directing the Commission to study this topic
was revised by the Senate Judiclary Committee a few years age
to direct that the study be made *with a view to recommending
a comprehensive statute that will safeguard the rights of all
parties to such proceedings." Pursuant to this direction, the
Commission has heen engaged In drafting a statute that will
cover the entire fleld of law. Accordingly, all aspects of
condemnation law and procedure have been considered in the course
of this study., The broad scope of the study is discussed in
further detall in the enclosed article,

The Commission reported in its 1971 and 1972 Annual Reports
that it plans to submit its recommendation for enactment of
a comprehensive eminent domain statute to the 1975 legislative
session., The Commission plans to publish s tentative recommendation
during the first half of 1974 which will include a draft of
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a comprehensive eminent domain statute. The Commission’s policy
is to carefully consider the comments and criticisms received
from interested persons and organizations on the tentative statute
before the statute to be recommended to the Legislature is drafted.
Legislative committees several years ago requested the Commisaion
to give priority to the subject of creditors' remedies. This
subject, as a result, has occupied most of the Commission's

time and resources during 1971-73. Nevertheless, the Commissicn
still plans to meet its eminent domain schedule. This assumes,

of course, that the Commlssion is not directed by the Legislature
to give top priority to some other topic.

The major portion of the comprehensive eminent domain statute
has been drafted, but significant segments are still in the
process of study and drafting. It is estimated that the comprehen-
give eminent domain statute itself will consist of approximately
200~-250 sections. About 100 of these sections have already
been drafted and tentatively approved; about 50-~-60 have been
discussed by the Commission but not yet tentatively approved;
the remaining sections are under staff study but have not yet
been presented for Commission consideration. A major task will
he to adjust the various codes to conform them to the comprehensive
statute and to eliminate conflicting, overlapping, or duplicating
provisions. Some new sections will also be needed in other
codes. The entire existing eminent domain title (consisting
of 94 sections) will be repealed. 1In addition, the Commission
has identified approximately 1,050 sections that will require
attention; approximately 50 sections will need to Le added,
approximately 200 sections amended, and approximately 800 sections
repealed, Comments are being drafted to each section of the
conprehensive eminent domain statute to Indicate the source
of the section and how it changes existing law. With respect
to conforming revisions in other codes, a Comment has been or
will be written for each section that is to be added, amended,
or repealed. About 50 percent of the work on the conforming
revisions has been completed,

A special State Bar Committee has been appointed and is
working with the Commission on this project. In addition, the
Commission has been working in cooperation with a special committee
of the Natiomal Conference of Commissioners on Uniform State
Laws which 1s engaged in the drafting of a Uniform Eminent Domain
Code. Other groups also are cooperating in the study, and
almost 800 persons have indicated a desire and willingness to
review and comment on the Commission's tentative drafts.

I will be most willing to provide vou with any additional
information you desire concerning this study.
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STUDY 36.80 - CONDEMNATION (PROCEDURE)

The Commission considered Memorandum 73-46 and the materials attached
thereto presenting the provisions of the Uniform Eminent Domain Iaw relating
to a defendant-condemnee's responsive pleadings. The Commission decided that
it should awvoid a myltiplicity of pleadings and that the defendant's answer
should include the substance of hoth the statement of appearance and the
angwer provided by the Uniform Act. Otherwlse, the staff was directed to
include whatever provislons it believes are appropriate in its comprehensive

draft -dnd the Commission will consider such provisions at that time.

-
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STUDY 36.150 - CONDEMNATION {COMPENSATION FOR

DIVIDED INTERESTS)

The Commisaion conmidered Memorandum 73-31 and the attached drarft statute
relating to compensation for divided interests. The Commission made the follow-
ing determinations with regard to the draft statute:

Accrva) of right to compensatlon. The draft statute should include &

provision based on Code of Civil Procedure Section 1249 that provides:

Except as otherwise provided by law, the right to compensation
acerues as of the date summons is szerved.

The Comment should illustrate some of the exceptions that have been developed
in the cases eand in other statutes. In this connection, reference should be
made to Civil Code Section 1662 (Uniform Vendor and Purchase Risk Act).

§ 1250.150. Remedirs of parties not affected. Subdivision {a) of this

gsection should be moved to the beginning of Article 2 (Leases) and the lead
line adjusted to refer to the "rights" of the parties.

§ 1250.210. Acquisition of property subject to encumbrance. The staff

should prepare for the July meeting & memorandum that presents in some detaill
the relation between condemnation and acceleration clauses in deeds of trust
with the view to proposing optional methods of assuring adequate compensatlion
to both property owner and lender. The memorandum should discuse the right of
a lender to accelerate in & partial taking situation, perhaps with some closer

apalyels of the facts in Milstein v. Security Pac. Nat'l Bank, 27 Cal. App.3d

482 (1973), and should explore the valuation problems that arise in compensat-
ing property subject to & mortgage. Consideration should be given to whether
awarding damages for loss of favorable finsncing should be extended to commer-

clal property and whether the rule of People v. Lynbar, Inc., 253 Cal. App.2d

=T~
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870 (1967}, applies by implication to this situation. The memorandum should also
treat situations vhere the contract rate of interest exceeds the market rate

as well as situations where the contract rate of interest is below market rate.
Chairmen Miller will investigate the percentage of trust deeds contalning
acceleration clauses applicable in condemnation, and Commissicner Sandstrom
will supply some sample clauses.

§ 1250.220. Allocation of award among encumbrancers in partial taking.

The staff should make an effort to simplify the language o this section; con-
sideration should be given to expressing the section in formulary terms. The
Comment might contaln an excerpt from the CEB description of the section for
explanatory purposes. The Comment should be expanded to include a more
thorough analysis of the rule that an encumbrancer recelves no compensation

if its security is unimpaired, and the reference to Milsteln v. Security Pac.

Nat'l Bank, 27 Cal. App-3@ 482 (1973) should be deleted.

§ 1250.230. Prepayment penalty. This section should be revised so that

no prepeyment penaliy is payable in the event of condemnation for mortgages
created after the enactment of Code of Civil Procedure Section 1246.2.

§ 1250.310. Unexercised options. This section should be revised to pro-

vide that the right to exercise an option terminstes on service of summons and
that the option holder is ccompensated at the fair market valuwe of the option
a8 of that date. Existing law as to the compensability of options should be
more fully developed in the Comment.

§ 1250.410. Contingent future interests. This sectlon should be revised

to provide in substance as follows:
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(1) If the purposes sought to be served by the land use restriction are
governmental or charitable in nature, the general principle should be that
the money awarded should be restricted for use for the same or 2 similar pur-
pose and the holder of the reversionary interest should be entitled to
nothing but to have the substituted corpus used subject to that restrictionm.

(2) In all other cases, the owner of the domirant tenement should be
compensated for losses actually suffered and, possibly, some restriction might
be imposed on the length of time such restriction will be compensable in an

eminent domain proceeding.
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STUDY 36.470 - CONDEMNATION (COMPRERENSIVE STATUTE--CHAFTER. 7--

DEPOSITS AND POSSESSICN PRIOR TO FINAL JUDGMENT)

The Commission considered Memorandum T73-19 and the First Supplement there=~
to, along with the attached drafts of the recommendation and statute relating
to possesslion prior to final judgment. The Commission took the following
action with regard to this subject:

Preliminary part of recommendation. The recommendation should include

extension of the right of Iimmediate possession to all perscns authorized to
condemn and should discuss the reasons for so extending the right of immediate
possession. Consideration will be given at a later time to initiating the
necessary constitutional amendment for this recommendation, including meking
the statute dependent upon the passage of such an amendment.

Article 1. Deposit of probable compensation. The Comment to this article

should list as one of the consequences of making & deposit the fact that the
defendant may draw down the deposit.

§ 1255.010. Deposit of amount of appraised value of property. The

Comment to this section should refer to the section and Comment describing
the nature of compensable damages and benefits in the compensation chapter.
The effect of goodwill on the deposit and appraisal should also be examined.

§ 1255.020. Service of notice of deposit. The first sentence of sub-

division (a) was revised to read:

(a) On making a deposit pursuant to Section 1255.010, the plaintiff
shall serve & notice that the deposit has been made and the date of and
amount of the deposit on all of the other parties to the proceeding who
have an interest In the property for which the deposit was made.

The first sentence of subdivision {b) was revised to read:

=10
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(b) The notice shall either (1) be accompanied by a copy of the
statement of valuation data referred to in subdivision (c} of Section
1255.010 or (2) state the place where and the normal business hours dur-
ing which such statement may be inspected and copied and also state
that, upon written request, the plaintiff will send the party a copy of
the statement.

§ 1255.040. Deposit for relocation purposes. The second sentence of

subdivision (b) was revised to read:

Notwithstanding Section 1245.520, if the plaintiff deposits the amount
stated in the order: (1) interest upon that amount shall cease to
acerue, or if made on or before the date specified by the moving party,
shall not accrue and (2) the plaintiff may, after making the deposit
and upcon ex parte application to the court, obtain an order for posses-
sion that authorizes the plaintiIf to take possession of the property
30 days after the date for the deposit specified by the moving party.

The last sentence of subdivision (c) was made the last sentence of subdivision

{b).

§ 1255.041. Deposit on motion of owner of income property. Subdivision

(v) was revised to read:
(b) If the plaintiff fails to make any deposit ordered pursuant
to subdivision (&), the court shall include in the compensation awarded
in the eminent domain proceeding or the damages on abandonment the
lessor's net rental losses cccurring after the date specified in the
order to the extent that the losses are directly attributable to actlions
of the plaintiff or the pendency of the eminent domain proceeding.
The Comment should explain that compensation for rental loss rather. than
accrual of interest is the sanction for failure to make the required deposit
under this section. The phrase "prior to service of summons" should be deleted

from the description of Klopping v. City of Whittier, 8 cal.3d 39 (1972).

§ 1255.080. wWithdrawal of deposit after entry of judgment. This section

should be revised along the following lines: Interest should accrue on the
amount of a Jjudgment, regardless of prejudgment deposits, until the full

amount of the judgment has been deposited. After that time, the deposit may

“lle
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be invested in interest-bearing accounts for the benefit of those defendants
entitled to the interest upon motion of any one defendant if the parties are
unable to agree as to the wilithdrawal of all or a portion of the deposit.
Commissioner Sandstrom will supply the staff with appropriate languaege for
deécribing accounte eligible for investment.

The steff should =lso attempt to devise an adequate description of the
"judgment" and "apportiomment" orders in the condemmation proceeding. and
should revise the sectlon so that probtable compensation and apportionment are
not based on a Judgment or order that has been vacated or set aside.

Conforming changes should be made in cther sections.

§ 1255.100. Repayment of amount of excess withdrawal. Subdivision

(v)(1) was revised to read, "{1) Any amount that is to be paid to a defend-
ant shall include legal interest from the date of its withdrawal by another
defendant." The Comment should indicate that no repayment of excess amounts
withdravn may be required until after final judgment.

§ 1255.240. Vacating order for possession. The phrase "Notwithstanding

subdivision {a)" was deleted from subdivision (b).

§ 1255.320. Order for possession. This section should be revised so

that, if a judgment is vacated or set aside, the procedure for possession is
the same as that for possession prior to judgment.

§ 1255.420. Police power not affected. This section was revised to

read:

1255.420. Nothing in this chapter limits the right of a public
entity to exercise its police power in emergency situations.

-12-
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§ 1230.038. Judgment; final judgment. This section, attached as

Exhibit I to the First Supplement to Memorandum 73-12, was divided into
two subdivisions. A note should be added that the definition of "final

Judgment" will be reviewed when that phrase is used in the emlnent domain

statute.

“13-
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STUDY 39.100 - ENFORCEMENT OF SISTER STATE MONEY JUDGMENTS

The Commission considered Professor Riesenfeld's comments--presented
orally at the meeting--concerning the draft of the tentative recommendation
relating to enforcement of sister state money Judgments attached to Memorandum
73-29. The Commission made the following decisions:

Section 1710.20{b){1). The statement that the sister state judgment is

not barred by the statute of limitations should be retained as an affirmative
allegation under ocath reguired of the judgment creditor rather than & defense
to be raised by the debtor. However, subdivision {b)}{1l) should read in sub-
stance "a steatement that an sction in this state on the sister state judgment
is not barred by the applicable statute of limitations." The Comment to this
section will explain the applicable California provisions.

Section 1710.20(b)(4). ™"Of this state" should be changed to "in this

state" to make it clear that s sister state judgment may not be filed where
an gction has been brought in either a state or a federal court in Californisa.

Section 1710.50(b). Subdivision (b) should be reworded to make clear that

the same defenses which could be raised in an action in thils state 10 enforce

a sister state Jjudgment may be ralsed by a motion to vacate the judgment
entered under the procedures of this chapter. The word "enforcement" is not
needed in subdivision (b) since subdivision (a) has the effect of incorporating
defenses ¢ enforcement. The Commisslon concluded that & time 1limit should

be placed on the debtor's right to raise defenses under subdivision {b) but
postponed final declsion on what that limit should be. A 30-day limit seemed
to meet with the most approval. although longer periods, including six months,

were discussed.

-1k~
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Section 1710.80. "0f this state" should be changed to "in this state™

as in Section 1710.20{(b)}{k).
A reviged tentative recommendation is to be prepared for the next

meeting.

-15-
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STUDY 75 ~ RIGHT OF NONRESIDENT ALIENS TO INHERIT

The Commission considered Memorandum T73-45. After discussion, the Com-
mission decided to defer the printing of the previously approved recommenda-
tion until the September meeting. At that time, Professor Babette B. Barton's
study will be avallable and the Commission can determine whether it wishes to
reconslder its previously approved recommendation.

The staff was requested to seek information concerning the amount of
money that would be likely to be obtained by the State of Californis under
Probate Code Section 259 and relsted sections if those sectione were consti-
tutional. Also, reveme estimates should be sought on any escheat scheme

developed by Professor Barton.

-16-
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STUDY 78 - PROPERTY LEFT ON LEASED FREMISES

WHEN LEASE TERMINATED

The Commission considered a "Propeosed Article Governing Disposition of
Unclaimed Goods After Termination of Tenancy" prepared by Professor Friedenthsal
which is attached to Memorandum 73-42. The Commission heard an oral presenta-
tion from Professor Friedenthal and also considered comments and proposed
changes presented by Mr. Ronald Denitz, Assistant General Counsel, Tishman
Realty & Construction Co., Inc. (See the letter and comments attached as
Appendix I.)

The Commission discuesed several areas of concern with the proposal and
arrived at the following tentative conelusions: The Commission declined to
substitute merket value for the landlord's reasonable belief of the value of
the property {Section 1862.3). The Commission declined to require the land-
lord to mske & formal record of sending notice to the tenant. The Commission
declined to substitute the concept of good faith for ressonebleness (Sections
1862.3, 1862.4, and 1951.3) since, in practical terms, it did not seem to make
much difference, but the staff was instructed to further define what is
"reasonable investigation" of the address of the owner of property left on the
premises. (See Section 1862.4(d).) The problem of such reascnable investige-
tion arises particularly where valuable property which is rented or is subject
to a security interest is left behind. It should be stated that the mere fact
that wvaluable property was left should not make it unreasonable for the land-
lord to fail to search for a third-party owner. The term "landlord” defined
in Section 1862(a) should include his successor in interest. The staff should

further consider the provision for declaring abandonment. (See Sestion 1951.3,
-17-
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and compare Mr. Denitz's Section 1953 in "proposal A" in Appendix I.) The
amendment to Section 1952.2, suggested by Mr. Denitz, should alsc be further
econsidered.
The staff was directed to work with Professor Friedenthal in preparing
a memorandum ahd a draft of a tentative recommendation taking into account

the concerns expressed by the Commission and the comments of Mr. Denitz.

APPROVED

Date

Chairman

Executive §ecretary

-18-
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APPENDIX I

Wm&%f & % ; o ggﬁ, %w.

WEST COAST HEADQUARTERS
460 WILSHIRE BOULEVARD, LOS ANGELES, CALIFORNIA S00I10O

May 1, 1973

John H. DeMoully, Esqg.

California Law Revision Commission
Stanford University

Stanford, California %4305

Re: Tenant's Abandoned Property and
Definition of "Abandonment"

Dear John:

Thank you for your kind invitation that I be present at
the Commission's deliberations this weekend regarding the
captioned matter. It will be a pleasure to assist the Commission
in any way possible as well as presenting the point of view of my
company, which as you know is the largest private enterprise
commercial landlord in the State of California.

As was our custom when originally working jointly on the
Civil Code Section 1951.2 project several years ago, returned
herewith is a copy of the proposed legislation which accompanied
Memorandum 73-42 received by me yesterday. On it I have marked
both matters of substance and form which preliminarily would seem
to be appropriate modifications thereof. Perhaps the same could
be photocopied and furnished to the Commission in time for this
weekend.

However, five critical areas deserve highlighting in this
letter:

1. Concept of Good Faith. The Comment to proposed Section
1862.4 (see last paragraph on page 29) perfectly expresses the
main thrust of the entire legislative package, namely, that
reduction of both court congestion and commercial frustration can
be achieved only by permitting a gocd faith lessor ". . . to
dispose of goods in a realistic manner without fear of future
litigation" (emphasis supplied). Unfortunately, the typed draft
of Section 1862.3 (see pages 24-25), Section 1862.4 (see pages
27-28), and Section 1951.3 protects lessor only if he "reasonably
believes", in several instances, and imposes liability on him if

(2i3) 285-9351
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he fails to notify an owner whom lessor should have discovered
upon "reasonable investigation". It is submitted that no careful
lessor will use the proposed remedies, or any of them, if an owner
can later use a "rule of reason” foothold to fasten liabkility on
lessor: thus substitution of the "good faith" test is respect-
fully proposed by me.

2. Definition of "Owner": For sake of clarity, as well as
to preclude future litigation, I propose that "owner" include
persons having any leasehold, possessory, or security interest;
in the same sense, persons having any claim of ocwnership {even
though doubtful) should be included in order to further insulate
lessor.

3. "Chattel Mortgages" should not be nullified: Proposed
Section 1862.1 (see page 21) surprisingly seems to preclude the
‘good faith security-device often found in leases of restaurants,
bars, and barber shops. In these and even in other types of
leases, lessor may well spend much of his own money in performing
extensive pre-occupancy alterations and improvements in reliance
on continuity of the same type of tenancy: in the absence of a
security-interest to guarantee payment of rent {which rent always
includes amortization of lessors said expenditures), lessors of
stores will be disinclined to risk making valuable such improve-
ments. As a separate critique of Section 1862.1, it seems unfair
to prevent lessor and lessee from agreeing in the lease that personal
property annexed to the real property becomes part of the realty:
I propose that the Section be appropriately limited in this regard.

4, Redemption rights of lessee: Perhaps it is mere in-
advertence, but Section 1862.3(b) and (c¢) and also Section 1862.4-A-
(3) and 1862.4(b) seem to fail to give lessee the right to reclaim
an item of personal property. Also through probable inadvertence,
both Sections fail to insulate lessor from claims by the lessee
himself. Corrective proposals are marked on the enclosed copy of
the legislation.

L. Definition of "Abandonment":

(a) Basically, my company would prefer that abandonment
be defined as provided in Proposal "A" annexed hereto;

(b) However, if Professor Friedenthal's proposal is felt
to be more appreopriate, then:
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{i) again only a "good faith" approach provides
certainty; and

(ii) under Section 1951.3(b), at page 32, lessee
should not be able to unilaterally work an
abandonment while retaining possession of
the premises.

In addition to the foregoing, we would appreciate the
Commission considering the following related matter:

Effective Date of Sections 1951.2 et seg.: Ever since
July 1, 1971, lessors have been in doubt as to whether Ciwvil
Code Section 1951.2 applies to post-July 1971 amendments of pre-
July 1971 leases. We, in fact, have felt constrained in all such
cases to propose appropriate amendatory Section 1951.2 provisions
into each such amendment: in more than a few cases, lessees have
refused to accept such provisions, thus possibly depriving us of
any "expectancy damages" remedy. Proposal "B" annexed hereto would
remedy such ambiguity and is properly within the jurisdiction of
the Commission..

With many thanks in advance for the opportunity to aid the
Commission, I am

Cordially,

RONALD P. DENITZ
Assistant General Counsel

RPD:svh
encl.
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A PROPCSED ARTICLE GOVERNING DISPCGSITION

OF UNCLAIMED GOCDS AFTER

TERMINATION OF TENANCY

§ 1862. Definitions as used in this article

St
1862. . {(a) "Landlord"hmeans any operator, keeper, lessor, or sublessor
of any furnished@ or unfurnished hotel, motel, inn, bcarding house, lodging

house, apartment house, apartment, cottage, bungalcw court, or commercial

INCLUD NG BOT N7~ &4F97 7ED 7o SPURES
facility ~ AND o ER/cEs F2EM/ISE S,

(b) "Penant" means any paying guest, lessee, or sublessee of any facllity

, A
operated by a landlord.

02 CLAwas/ NG TP HAVE
(¢} "Owner" means sny person havingﬂany right, title, or interest in an
item of personal property.
(d) "Premises” means the real property rented or leased by landlord %o
tenant, including any common areas.
{e) "Item of personal property" means any individual piece of personal
(AS AN I RTEGRATED U7

property og‘any trunk, valise, box,or other container which because it 1is

locked or tied deters immediate access to the contents thereof.

Comment. Subdivisions (a) and {b) define “"landlord" and "tenant” broadly
so as to extend coverage of the article to all types of rental property, whether
cammercial or residential, furnished or unfurnished. All landlords, regardless
of the nature of the facilities,need a procedure by which they can dispose of
goods left behind after termination of tenancy. At present, Civil Code Seection
1862, which would be replaced, provides relief only for those who own or manage
furnished, residentisl facilities. Other landlerds have no statutory coverage

excert in unlawful detainer cases under Cocde of Civil Procedure Secticn 2174,

SHovLDr/'> T7s0s B PR e v eSS

VO CIARESFDVD 7?3 CHl/L cade 8§ /957, 2

ET SEQ 7
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§ 1862

This article does not apply to unlawful detainer situations. See - proposed

Section 1862.2.

Subdivision (c) defines "owner" to include not only & tenant, but other

Crr9 e o
/ Y ¢&gsz
INTERES .

N

s INC. DING Bo7 Mo+

FERSINS  HAVING A

gesaory, OR SECURITY

persons as wel%l A landlord should be permitted ;p dispose of goods left
behind even though, as is often the case, he does not know for certain whether
the goods belonged to the former tenant or to scmeone else. The unlawful
detainer statute, Code of Civil Procedure Section 1174, provides for disposition
of goods cowned by a tenant oni&. A lgndlord who follows the provisions of that
section still risks an action for conversicon by s third person who claims
ownership.

Subdivision (d) defines premises to include common areas such as storage
rooms Or garages where personal property may be left when the tenant leaves.

Subdivision {e) provides that a locked or tied container need not bé opened
by e landlord who wishes to dispose of it. The privacy of the owner is thus
preserved until disposition. Section 1862 of the Civil Code currently permits
disposition of a container without opening it even if the container is not
secured. The cbligetion to lock into unlocked or untied containers is not
oherous and will permit the landlord ta mrake g realistic evaluation of the

goods, which is helpful in protecting interests of the owner as well as of

the landlord.
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§.1862.1

§ 1862.1. Lease provisions nullified

1862.1. Notwithstanding any provision in a rental agreement between
landlord and tenant, sbhe tenant shall have the right during the tenancy and
upon termination thereof to remove tenant's perscnal property from the

premises, whether or not tenant is indebted to <des landlord. ™ [

" Comment. This provision is specifically designed to protect tenants
from onerous contract provisions which can be used to deprive them of their
goods without a court determination, often in contradiction to statutes which
exempt certain personal propsrty from levj and execution. It is unlikely, in
most situation;, fhat such self-help clauses would be enforced by California

courts {see Jordan v. Talbot, 55 Cal.2d 597, 361 P.2d 20, 12 Cal. Rptr. 488

{i¥61)), but tew tenants have the time, money, and will to engage in & cowrt
-contest. The proposed Section 1862.1 #ill deter landlords from including or
relying on such provisions in their rental asgreements. Landlords will be
further deterred from abusing tenant's rights in their personal property by
the fact that deliberate violations of the proposed section could lead to
runitive as well as compensatory damages.

Note that the proposed section dces not prohibit the landliord from

enforcing valid liens granted by statute. See Civil Code § 1861a; Study. p. e

NoTHENG CoNTAINED HEAEMN SAHLL

PrRECLUDE CANDLIRD AND TEINAINT 70/
fOVIDING- /N Sock RENTAC Aaﬂggrngv_
@ FOR. oTHERWISE VAMD SECwe/TY ACRET NSV
UOSUAN T Ta THE CALIIRNA CIrmrsss A

COPE , A~
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_, et ATIONS, AVND ATEINAC PTPERTY
W’gﬁfﬁ@’v&ss SHAL BE /yon- BPHEE
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§ 1862.2

§ 1862.2. General requirements for preservation of property

1862.2. (a) If, after termination of tenancy and surrender or abandon-
ment of the premises by £enant, e 1andlord finds that there remains on the
premises ifems of versonal propsrty of which landlord is not an owner, land-
lord shall dispose of such property as follows:

| (1) If an item of property reasonably appears to have been lost, it shall
be disposed of pursuant to Article 1 (commencing with Section ) of
Chapter Y4, Title 6 of the Civil Code.

_ (2) If the eppropriate police or shefiff's department refuses to accept
property under paragraph (1), it shall be deemed not to bave been lost.

(b) A1L ite:ﬁi?;é;gég?px%gergzﬁhgﬁqi%;sge-fﬁbject to paragraph
(L} of suoulvlslcﬁ {8) shall pe stored DY «re l2ndlorc in & place OI sale-

TENANT o2 AN

keeping unti%howner pays lendlord the reasonable costs of storage and takes
AT THE OPTIoN OF LANDLORD

possession of such items of property or until such property iiygisposed of

pursuant to Section 1862.3 or 1862.h.

Comment. Subdivision (a) of the section limits the scope of this article
to situations where (1) the tenancy has been terminated; {2) +he tenant has
voluntarily left the premises; and {3) éhe- landlord makes no claim on the goods.
The requirement that the tenancy be terminated seems obvious; a landlord has no

need nor right to dispose of tenant's goods while the tenancy continues. A

problem does arise in deciding when a tenancy has been terminated by abandon-

ment éince the present law gilves inadequate guideliﬁes. See Study .
Proposed Section 1951.3 is designed to remedy this situation. The reguire-
ment that #he tenant have voluntarily left the premises is simply to avoid

ONCAW L
confliet with the statutory provision dealing witgiwrangfui detainer; see

-20.
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§ 1862.2

Code of Civil Procedure Section 11Thk, which provides a detailed methed for
disposing of goods left by an ocusted tenant. The requirement that whe landlord
does not have an ownership interest in the goodé is necessary to avoid any
conflict with landlerd's claim that the property was his in the first place or
that it was a gift from whe- tenant or that he has a valid statutory lien on
the item. If e landlord proceeds under this article with regard to any items,
he necessarily gives up any claim of ownership of such items.

Subdivision (a}{l) provides that items of property lost on the premises
shall be treated like any other lost items pursuant to the Lost Property Laws
(Civil Code §§.205f ) which have specific provisions for notification and
disposition. See Study, p. __ . All owners who lose property should be able
to rely on the Lost Property lLaws, thus maximizing chances for retrieval.

Subdivision (a){(2) eliminates any uncertainty which would arise if the
police or sheriff's department diaagreed with a laﬁdlo:q‘as to whether an iten

of property was losi or was knowingly left behind.

Subdivision {b)/sets forth a general obligation of 4&e landlord, thus

leaving no situation uncovered.

-

Cuces QL (TEMS OTHER THYY
LosT PRIPERTY AND
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§ 1862.3

§ 1862.3. Disposition of goods valued at less than $100

1862.3. If landlord reasonably believes that the total resale value of

CEATE OF ALl

jk;éﬁe r
th?ﬂltems of personal property subject to subdivision (b) of Section 1862;31:-..

does not exceed $100, such property may be disposed of as follows:

GIVE NoT7icE 7D
(a) landlord shall trottfy-the tenant and any other person landlord

AT
N Gool> #

qﬁbelleves is the cwner of any item of such personal property. Such
notice shall contain:
{1) A general description of each item of the personal property, the
name of 4iwe tenant, the address of the premiges, and the address where each

item is currently stored.

(2) A statement of &he-landlord's belief that the total resale value of

THE AGGREGATE OF
/\a.ll such items does not exceed $100.

1FANY,

(3) The name of each person, other than 4w tenant, wha Jlandlord-peasen=

o2 CLAIMS T BXE

—ahly- believes i?'\ an owner of any item of the property, specifying such items.

SN PERS N

(4) A statement that, unless wPays landlord the reasonable costs

of storage of an item and takes possession thereof within 15 days from the date

PERSON SHa L.

notice was delivered or mailed, such ener. oy lose all right, title, and

interest in such item.
TeENANT 02 SUCH AN

{v} If;ﬂowner does not pay landlord the reasonable costs of storage and

take possession of an it‘em of property within 15 days from the date notice
pursuant to subdivision (a) was delivered or deposited in the mails, #he land-
lord msy dispose of such item of property in any manner.
(c) Phe Landlord shall not be held liable in any action with regard to
TISENANT e

the dispos:Ltion of an ltem of property brought by an owner to whom notice was

A

sent pursuant to subdivision (a}.

a2la
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§ 1862.3

{d) 1In any action with regard to the disposition of an item of property

brought by an owner to whom notice was not sent pursuant to subdivision {a),
&c#
landlord shall not be held liable unless owner proves either (1) that landlord
DtD NOT ACT 1Y GOD FRI7H%

aeo—unreasﬁnabls in declaring the value of the total property not to exceed
$100 or (2) that, prior to disposing of the goods, landlord knew emsiveaddchaxeoe
ko that such owner had an interest in the item of property and also that
+ier landlord knew -on=shewid—heve—tmowrmpon-sessenebie—dnisstigation the address

of such owner's residence or place of business.

Comment. This section permits summary disposition of property appearing
to be worth less.than $100. The costs of storage and sale of goods worth less
than $100 are too high to require a formal disposition. The $100 figure is
arbitrary as any figure would be. Any such amount must be high enougﬂ to be
useful in the many situations where goods of little value are left behind; the
landlord must not fear his evaluation will he held unreasonable._ At the sanme
time, the figure must not be so high as to provide a windfall. Given the costs
of storage and of sale, plus the inconvenience to #ee landlord, the $100 figure
seems justifiable. Note that the $100 amount applies to the totalvvalue of all
property subject to proposed Section 1862.2(b). If the total exceeds $100,
Justification for a summary procedure disappears and ke landlord may only
proceed under propdsed Secticn 1862.4,

Subdivision {a) sets forti the requirements of notice to be given to the-
tenant and, if known, to any other person who owns any item of property.

Subdivision (b) provides that, unless &tggngﬂgzg;argﬁtlﬁg 15 days,
the landlord may dispose of the property in any manner, The 15-dey pericd 1s

deliberately short to protect «bieer landlord's interests in removing property

of little or no value. It 1s unfair to require the landlord to endure any

~25-



§ 1862.3

greater costs and inconvenience particularly since, in the vast majority of

AENANT oL

eases, iﬁn}mener dces not care about the property and will never claim it.

Subdivision (e¢) provides that a person to whom proper notice was sent mey
not later make a claim against #ber landlord regarding his disposition of the
property. The requirements of notice under proposed Section 1862.5 give

N ARY CWNTE R
maximum protection to wwe tenan?hyithout unduly burdening e landlord.

Subdivision (d) covers the situation where she-landlord is unavare of who
owns the goods. In such case, #hrelandlord shouwld not be liable if he has
acted in good faith, and the burden is placed on the owner to prove bad faith
in order to assure landlords that they will not be subject to the risks of
litigation by following the procedures set out in the statute. The require-
ment that #ee landlord have made a good faith determination as o the valﬁe
of the goods is to protect unknown owners frow heing deprived unfairly of
substantial sums. Any landlord who is in doubt as to value may follow the

procedure set forth in Section 1862.% which protects the owner's economic

interests.

-26-
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§ 1862.4

§ 1862.4. General provisions for disposition

1862.4. Landlord may dispose of any item of personal property subject

to subdivision {b) of Section 18622&5 follows:

GIVE NOTICE TV
(a} Landlord shalacﬂcbrﬁriﬂm tenant and any other person landlord

= ! 7
(a:\geoaab = | 7Tt

believes is the owner of such item. Such notice shall contain:
(1) A general description of the item of personal property, the name
of eke tenant, the address of the premises, and the address where such item

is current stored.
urrently 17 AN Y, .

(2) The name of each person,nother than Wke. tenant, wha landlord
IN OO FA 7T ' or. CLa/iMmsS Ty BE
.neaeen&bkzibelieves i%(gﬁ—owner of the item. :

Sv ey pPERSON
(3) A statement that, unlesiﬂthe-ewnea pays landlord the reascnable cost

of storage of such item and takes possession thereof within 15 days from the
date notice vas delivered or mailed, such item mey be scld at public sale, and
the proceeds, less &hee landlord's reascnable costs for sale, advertising, and
storage, turned over to the county treasurer in the county where the sale tock
TENANT OR
place and thagﬁthe owner shall have one year from the date of sale in which to
claim such proceeds from the county.
NANTT™ o SEC i~ A
(v} Iﬁﬂowner does not pay landlord the reasonable costs of storage and
take possession of an item of property within 1% days from the date notice
pursuant to subdivision (a) was delivered or deposited in the mails, the item
SgA L . e aiaa
-enga e sold at public sale by competitive bidding to be held at the place the
property is stored after notice of the time and place of such sale has been
given at least five days before the date of such sale by publication once in
newspaper of general circulation published in the county where the sale is to
EARL|ER.

be held. Notice of the public sale cannot be given mn;-&than five days prior

to the expiration of the 15 days after the service or mailing of notice under

-27-



§ 1862.4

subdivision {a). Money realized from the sale of an item of property shall

be used to pay the reasonable.costs of ke~ landlord in sforing and selling

such item. If a oumber of items are stored, advertised, or sold together,

the costs shall be apportioned according to the reascnable resale value of

each item. Any balance of the sale price shall be dwid~ir—iwrdtord-—fer

. paid intc the treasury
6R TENANT

of the county in which such sale took place. The owner of any itemhéhall

have one year from the date ofesale to ¢laim such balance. 1In case of multiple

claims, the decision of the county as to the ownership of any such proceeds

- shall be final.

(¢) If an item of property is disposed of in accordance with the

NeTH C&E GiVEN

provisions of subdivision (b) and, themewner-wes-netified pursuant to sub-

- R&
division {a). **H‘Tnﬂdl--gﬁgs-:cgﬂLlabli’ie-hae-cwner with respect to such

property o2 THE PRoCEEDS Freorn THE SALE Tﬂmﬂ To
AN PERSOAn T WHor NOTILE WAS GIVEN .

(d) If an item of property is disposed of in accordance with the pro-
visions of subdivision (b) but no notice was sent to the owner pursuant to
subdivision (a), bhe landf§¥€:¥§-noen fgile unless the owner proves that,
pricr to disposing of the goods, landlord knev es-shewid—heew=2I®m that such

owner had an interest in the item of property and also that landlord knew e

shewdd have _knowh-wper—reaconsbie—tmeeotiontien the address of such owner's

- residence or place of business.

Comment. Section 1862.4 is the basic provision governing disposition of
property and is an alternative to Sectlon 1862.3 even in situations where the
items do not appear to exceed $100 in resale value.

Subdivision (a) provides for a notice containing full partiéulars regarding

the disposition allowed.

-o8-



§ 1862.4

Subdivision {b) providés fof sale of the property if it remains unclaimed
for 15 days after notification, whieh is the cruecial provision of the entire
proposed law. The underlying assumption is that a person who leaves behind
goods (other than those which are lost) which he deces not claim after due
notice are goods which he does not want,.at least in specie. Therefore,
his interests can adequately te protected, without undue burden on wke-land-~
lord, by allowing the goodssto be sold immediately. The proceeds, in excess
of ¥ landlord's costs for storage and sale, are then turned over to the
county from which the owner has one year to claim them. Although one might
prefer a system whereby the landlord could use such excess proceeds to offset

debts owed him by the owner, such disposition would gppear to constitute a

viclation oI the owner's righis Lo Gue Privess aad Sgual woowiowics, T@oy v,
Whitmore, 17 Cal. App.3d 1, fal. Rptr. (19 ); see Study, p. . The

last sentence of the section is designed to protect the county in the event
of multiple, conflicting claims as to the ownership of the proceeds.
Subdivisions (c) and (4) provide that a landlord who in good faith follows

the provisions of subdivisions (a) and (b) shall not be held liable to the
owner. Under subdivision {d), the burden of showing bad faith is placed on
the owner. One of the major. purposes of the entire legislation is to permit
landlords to dispose of goods in a realistic manner without fear of future
litigation. B8ee Study, p. __ . Whatever provisions ére adopted, théy must

have this safeguard.
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§ 1862.5

§ 1862.5. Notice; methods

1862.5. Notice under Sections 1862.3(a) and 1862.4(a} shall be in writing
and shall be effective:
(a} Upon delivery of a copy thereof to the person to be notified, or

(b) -By-g positing a copy of the notice in the mail, addressed to the

RESI DENCE OR2. Bus/NESS
person to be notified at such person's last knownﬁaddress If *he- landlord

has substantial reason to believe that <%ie tenant is temporarily located at

another address, notice by mail shall be effective only upon deposit in the

mail of an additionsl copy of the notice addressed to #he tenant at such
IN WHOLE ot in PARTT

temporary location. Whenever mailed notice is sent to an address out of the

A
CALIFORNM,
tate;. notice rs-ha.l]. be effectlzaonlijgm-sent by alrmailo {F SC'N?‘
WoN MRILIN G

Lomment. Sectlon AG0..5 is designed to maximize the chance whmi Lhe

person to be notified will in fact receive such notification.

OTheR THAY BY ArRmaiL

RN
AN ADDRESS oyT oF & ~)
The STATE oF

ML-/FOﬂNM—/ SaID Norrce
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§ 1951.3

§ 1951.3. Methods of declaring abandonment

i Gool> £ 17 H

1951.3. {(a)(1) If a lessor of real property peasonabiy believes that

the property has not been occupied for a period of 20 consecutive days during

which rent is due and unpaid, asde-ihe—lessorehas o cubsiambrri—rrasonte
bedieve-thatthe lessse—pmsnimatrdoned-bhe-prenisen, then the lessor may

notify the lessee in writing, stating as follows:
(i) that e lessor believes the property to have been abandoned

o
(ii) that, unless the lessee contactiiﬂﬁziéinéggr& within 15 days from

the date notice was personally delivered to lessee or deposited in the mail,

the property will be deemed abandoned, snd=the-tesse—bserminabedy
{2) 1If, by the end of 15 days from the date notice was delivered or
(LESSoL
mailed, &he lessee bhas not contacted tbemiaa&éerghand manifested his intention
not to abandon the property, the property shall he deemed abandoned within
the meaning of Section 1951.2.
(3) Thereafter, in eny action brought by lessee, lessor shall not be
held liable for treating the property as abandoned and the lease as terminated

DD NOTIN Geo> FIs»w

unless lessee proves that the less05‘had_subsbenetak—reeeen-bo beljeve that

. =D
lessee did—pet inten%ﬂto abandon the property or that lesscr willfully failed
to notify ¥ lessee as required in subdivision (a)(5).
(h} The fact that lessor knew that lessee left items of personal property
on the leasehold premises shall not, of itself, justify a finding that lessor
LACKED OUoud FKX17 A
Amam-’b&e in believing the real property to have been abandoned.
(5) Notification under subdivision (a){1) above shall be effective when
the notice is delivered in person to % lessee or when deposited in the mail

addressed to lessee at his last known residence or place of business. If

notification is by mail, it shall be effective only when an additional copy

-31-



§ 1951.3

of the notice is deposited in the mwail, addressed to lecsee at the place, if

any, where lessor has substantial reason to believe the lessee is temporarily

located. \EL LESSEC OF | REAL PRorPereT 1984 WisHes 79

7ARLY oy Wkt C
{v) Apoperty shall be deemed q: andoned within the reaning of‘ Sect:.on

1951.2y THEN THE SAME SHFLL B&eg2
CorppPLETE CERSATOHN apawﬂmgy

(l) Upon delivery by ehe lessﬂee to the lesso; of a written statement

PRUPERTY
that, lessee has abandoned theAppezmee-, or

EYER CAMPLETE CESBATroN IF acwmy
(2) Fifteen days after lggsee has deposited in the mail a written notice

A
addressed to lessor at his last kncwn place of business, stating the lessee
has abandoned the premises: PROFEZTY,
(c) Nothing in subdivision {(a) or {b) above shail preclude lessor or

lessee from otherwise proving that the proverty had been abandmned srithin

the meaning of Section 1051.2.

Comment. Section 1951.3 is designed to eliminate the uncertainty as to
when a tenancy is to be held abandoned within the meaning of Civil Ccde Sec-

(E CrHE
AND 1S COUPLED L/ITH LESSEES BREACH ¢ A

tion 1951.2. Under the latter provision, once an abandonment occursn the 7
CEXCEPT /N CASES GOVERNED Ry S&E770/ 155 ],

tenancy is termlnatedhand tirs lessor has a duty to minimize Hhe 1€ssee’s

damages by making reasonable efforts to rerent the premises. The time of

abandonment is also important under proposed Sections 1862.2-1862.4% which

ITEMS COF PER SonA

set forth the lessor's rights nnd duties as todproperty remaining on the

premises after termination.

Unfortunately, however, Section 1951.2 does not specify when an abandon-
ment occurs. Under common law rules, abandonment occurs when bhe-lessor asccepts
% lessee'’s offer to end the tenancy. She Lgssee must in fact have intended
to abandon the property. Appearances of abandonment are not sufficient, and

Yive lessor must accept the premises or the abandonment iz not effective.

-32_



§ 1951.3

See Wiese v. Steinauver, 201 Cal. App.2d 651, 20 Cal. Rptr. 295 {1962);

Anheuser-Busch Brewing Ass'n v. American Products Co., 59 Cal. App. 718,

211 P. 817 (1922). See also Gerhard v. Stephens, £8 Cal.2d 864, Lu2 P.2d

692, 69 Cal. Rptr. 612 {1968). These rules are insufficient in most cases
to guide the parties aldwuga, -if they do have a clear understanding about
the matter, the common law rule should apply and hence is preserved in
subdivision (c).

Subdivision (a) generally provides a means by which ehe }anddard can
pafely decide the abandonrent has taken place so that he may dispose of any
gocds remaining cn the premises and otherwise prepare for a ne:rf Hena Al ‘

Subdivision (a){1l) provides for notificatic"n to aAbenant. who appears to
have abandcned the property. . A number of safeguards ars provided to insure
that a determination of abandonment is not prematurely made. Not only must

LESSOL. N GooD AT H
lead‘lené;\ ésa.saaably belie_ve that asbandonment has taken place but the premises
must have appeared to be uncccupied for 20 consecutive days for which no
rent has been paid.

These requirements, together with the provisions for notice in subdivision
(a)}(5) reasonably assure that aﬂmﬁsﬁ not be deprived of a leasehold
interest which he did not intend to abandon. The 20-day pericd is deliberately
chosen 1_:o‘assure that, .for the normal tenancy calling for monthly payments,
at least two due dates must pass before abandonment can be declared since the

AN
the deandlewd and demonstrate his intention to retain the leasehold. If whe

senant, has an additional 15 days under subdivision {a)(2) during which to contact

Yandlord wishes faster action, he may, of course, resort to an action in

N
unlewful detainer under Code of Civil Procedure Section llTh;

-33-
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== o

Subdivision {a)(2) provides that +he 4onamt must claim his leasehold
within 15 days of notification or the leasehold is decreed abandoned. Given
the safeguards set forth-in subdivision (a){1), the 15-day period is reason-
able. A:;fzzigggfiﬁould not be required to wait any longer befcore abandoned
property is restored togpﬁg_passession.

Subdivision {a)(3) provides that #he ﬂﬁ%/%ho in good faith follows
the procedures in subdivisions (a}{1) and (a){5)} cannot be held liable to a
teaanét% slaEteEr' appears to challenge the abandonment. The burden of proving
bad faith falls upon 'bheﬂ%esnagn-bistﬁls safeguarding hﬁé&onda;‘from substantial
fear of litiga£ion. Under cogmon law rules, abandenment depends upon the
manifested intentions of the parties to the lease. BEven though from all
appearances a leasehold seems abandoned, a lessor, who has not had contact
with the lessee, can never 'be: certain that #ke lessee will not suddeniy
appear and claim that he was on vacation or in the hospifal and had never
intended to, or manifested an intentibn to, abandon his interests. This
gection eliminates this uncertainty.

Subdivision (a){4) is designed to eliminate a possible problem with
regard to what facts may overcome a leésor's reasonable belief that a tenancy
is abandoned. Cbviously, since many lessees who abandon their leasehéld

.interests leave personal property behind, the mere fact that the lessor knows

that thé;lessee has done so should not, by itself, be held to establish that

#ire lessor has not acted in good faith. @he lessor cannot refuse to accept
LESSET A '

th%dtenanb*s-"offer to abandon”" as apparently he can do under the common law

Subdivision (a)(5) specifies how notification is to be made. The requirements

are designed to insure that ¢he lessee will in fact get notice if his whereabouts

are known. : SINCE UNDER, NokraL CrRCU
Y, (F TNE (&Ale so PROVIDES ‘Z%”gf >

DAtoAcES " UNDER. SE<ron /9 3 .

16 ENTIZECSP T SO -CALLE D EXGETAIIY
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§ 1951.3

Subdivision (b) provides a method by which #e lessee can declare his
IN PIOST CASES,

ieasehold abandoned in ordﬁﬁﬁfo terminate the lease and require e lessor

under Section 1951.2 to take steps to mitigate ke lessee's obligations.



AN ACT TO AMEMD CHAPTER 2 OF TITLE 5 OF
PART 4 OF DIVISION 3 OF THE CIVIL CODE,
RELATING TO ABANDONMENT OF HIRED REAL
PROPERTY

"Bec, 1. Section 1953 is added to the Civil Code as follows:

1953. (a) If a lessee of real property is in default and
for a period of 15 days the 1esseé or his agent, representative,
or member of his family has neither:

(1) bodily occupied fhe real progerty, nor

(2) paid rent, nor

{3) actually communicated to the lessor his
intent to continue the tenancy,

then the lessee shall be deemed to have abandoned the real property.

{b) The provisions of paragraph "(a)" shall not preclude
the lessor from otherwise proving that the lessee has abandoned the

real property.
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: -AN ACT TO AMEND SECTION 1952.2 OF THE
.. CIVIL CODE, RELATING TO LANDLORD-TENANT

Sec. 1. Section 1952.2 of the Civil Code is amended to read:

1952.2.(a) Except as provided in subdivision (b), Sections

1951 to 1952, inclusive, do not apply to:

48} (l) Any lease executed before July 1, 1971, whether or not

amended subsegquent to July 1, 1971,

t2> (2) Any lease executed on or after July 1, 1971, if the
terms of the lease were fixed by a lease, option, or other agree-

ment executed before July 1, 1971.

{(b) For the purposes of this section, an agreement whereby a

lease is "amended" includes, but is not limited to,a modification

of a pre-existing lease to change the term, rent, size, or location

of the vpropertvy demised or to reguire or change the amount of an

advance payment as defined in Section 1951.7,
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