Note. Changes may be made in this March 1, 1977

tentative agenda. For meeting In-
formation, cgll,(&lS) 497-1731

Times Place . o
March 10 - 7:00 a.m. - 10:00 p.m. State Bar Building
March 11 - 9:00 a,m, ~ 5:00 p.m. 601 McAllister Street

March 12 - 9:00 a.m. - 12:00 noon. . San Francisco 94102

FINAL AGENDA
for meeting of
CALIFORNIA LAW REVISION COMMISSION = °

San Prancisco: - I ' . March 10-12, 1977

March 12
1. Minutes of February 3-5, 1977, Meeting (sent 2/22/77)

Administrative Matters
" Contract to Cover Professor Riesenfeld s Travel Expenses
Hemorandum 77-5 (sent 2/15!?7)
Schegule for Review of Work of Select Committee

Memorandum 77-18 (enclosed)

Report on 1977 Legislative Program Genera}ly

Memorandum 77-6 {enclosed)

Study 78.50 - Unlawful Detainer Prqceedings'(AB 13)

Memorandum 77-7 (enclosed) -

Study 39.100 - Sister State Money Judgments (AB 85)

Memorandum 77-8 (enclosed)

Study 39.32 - Wage Garnishment (AB 393)

Memorandum 77-17 (enclosed)

Study 63 - Evidence
Evidence of Market Value of Property

Yemorandum 77-16 (sent 2/22/17)
Tentative Recommendation (attached to Memorandum)

Evidence Code Section 791

Memorandum 77-11 (sent 2/15/77)
First Supplement to Memorandum 77-11 (sent 2/22/77)

Study 77.100 - Nonprofit Corporations {(Religlous Corporations)
Memorandum 77-9 {sent 2/15/77)

Study 36 - Fminent Domain (Resolution of Necessity)
Memorandum 77-10 (sent 2/22/77)
-1
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March 11 and 12

9. Study 39 - Attachment

General Aésignment for Benefir of Creditors

Memorandum 77-12 {enclosed)
Draft of Pecommendatlon {(attached to Memorandum)

Court Commissicners

Yemorandum 77-13 (enclosed)
Drafc of Tentative Recommendation {attached te Memorandum)

Lien on Inventory

Memorandum 77-14 (enclosed)
Use of Keeper om Execution

Memorandum 77-~15 (sent 2/22/77)
Draft of Recommendation {attached to Memorandum)

Bring to “eeting

Pamphlet containing The Attachment Law with
0f ficial Comments (distributed at last
meeting)

10. Study 39,250 - Creditors' Remedles (Exemptions)

Memorandum 77-2 (sent 1/27/77)
Draft Statute (attached to Memorandum) ‘
Firgt Supplement to Memorandum 77-2 (to be sent)

Note. We will start our discussion with item (8) on page 7 of
Memorandum 77-2.
11. Study 39.200 - Enforcement -of Judgments (Comprehensive Statute)

Memorandum 77-3 (sent 1/21/77)
Draft Statute (attached to Memorandum)

Note. We will start with Section 703.110.



MINUTES OF MEETING
of
CALIFORNIA LAW REVISION COMMISSION
MARCH 10, 11, AND 12, 1977
San Francisco

A meeting of the California Law Revision Commission was held in San

Francisco on March 10, 11, and 12, 1977.

Present: John N. McLaurin, Chairman
Howard R. Williams, Vice Chairman
John J. Balluff, March 11 and 12
John D, Miller
Thomas E. Stanton, Jr.

Absent: George Deukmejian, Member of Senate
Alister Mcalister, Member of Assembly
Bion M. Gregory, ex officio

Members of Staff Present:

John H. DeMoully Hathaniel Sterling
Stan G. Ulrich Robert J. Murphy, III

Consultants Present:

Professor Stefan A. Riesenfeld, Creditors' Remedies
March 11 and 12

The following persons were present as observers on days iIndicated:

March 10

Norval Fairman, Cal. Trans., Legal Division, San Francisco

Kathy Gravel, City of Livermore

Robert E., Leidigh, California Rural Legal Assistance, Sacramento
Robert J. Logan, City of Pittsburgh

Gary B. Reiners, City Attorney, Livermore
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ADMINISTRATIVE MATTERS

The Minqtes oﬁ,phe_February 3-5, 1977, meeting were approved as
submitted by the staff.

Future Meetings

The place of the May meeting was changéd to Sacramento.

New Commissioners

The Executive Secretary reported that he had been advised that the
Governor had appoiﬁted two new members to the Law Revision Commission:
Beatrice P. Lawson, Los Angeles, replacing Marc Sandstrom

Professor Jean C. Love, University of California at Davis Law
School, replacing Noble Gregory

The Commission requested that the Chalrman write to the Governor ex—

pressing the Commission's appreciation for these new appointmenté.

Contract to Cover Professor Riesenfeld's Travel Experises

‘The Commission considered Memorandum'77-5. The Commission gnaﬁi-
mously approved a cortract with Professor Stefan A. Riesénfeldras out-
lined-below. . The cénmtract ‘is to cover the travel expenses of Préfésébr
Riegsenfeld in attending Commission meatings and legislative heérihgé'qn
Commission recommendations to provide expert advice concerning‘thé o
subject .of creditors' remedies if Contractor finds it convenient to do
so when requested by the Commission through its Fxecutive Secretary. -
Reimbutrsement for travel expenses is to be on a scale commeusurate with
that provided in the Rules and Regulations of the State Board of Control
for reimbursement of travel expenses of members of boards and commis-
sions appointed by the Govgrnor} The total amount:of such expenses to
be pald under ﬁhe contract is not to exceed $1,000. The term of the
contract is from Feb;uary 1, 19%%,. to June 30, '1979. The Executive
Secretary was authorized to execute the contract on behalf of the Com-

mission.

Contract With 6, Gervaise Davis III

The Executive Se:retar?'reported‘tﬁat‘the contfgct‘yifh Jerry
Davis, Commission consultant on monprofit cofporation law, terminated on
June 30, 1975, but that the work performed, and travel expenses in-
curred, prior to that date have not yet been paid and that additilonal

-3-
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work will be needed on this topic in reﬁieﬁing the work of the select
committee and other comments on the proposed leglslation once it has
been introduced in the Legislature. Accordingly, the Commission unan-
imously adopted a motion that the existing contract (Agreement 1974- .
75(5), dated 13 September 1974) be extended until June 30, 1977, and
that an additional $1,500 be added to the amount avallable for expend~
iture under the contract. Except for the change in the term of the
contract and in the amount of funds available for expenditure under the
contract, the terms of Agreement 1974~ ?5(5) shall continue to apply.

The Executive Secretary was authorized to execute the necessary contract
or addendum or other documents to effectuate the decision of the Com-

misslon.

Schedule for Review af Work of Select Committee

The Commission considered Memorandum 77-18 relating to the schedule
for review of the work of the Select Committee on Reviéion of the Non-
profit CerporationS_Code. The Commission determined to review the ideas
of the staff of‘tﬁe_Select Committee on an ongoing basis, with the ob-
jectiﬁe_oframendiqg thetCoﬁmission's bill to incorporate any good 1deas
as discovered. The staff was directed to analyze the materials of the
Select Committee as they are prepared and to present to the Commission
memoranda that point put the differences between the Commission's bill
and the Select Committee drafts and that indicate any new ideas in the

Select Committee materials not previocusly considered by the Commission.

Report oh 1977 Legislative Program Generally

The Executive Secretary made the following report concerning the
1977 Legislative Program of the Law Revision Commissiom:
' PASSED FIRST HOUSE

AB 13 - Unlawful detainer actions
See Memorandum 77-7. Set for hearing in Senate on March 29.

ACR 4 - Continues authority to study previously authorized topics;
:authorizes Commission to drop two toples.
‘Set for hearing in Senate on March 29.

Lo
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APPROVED BY COMMITTEE FIRST HOUSE; ON INACTIVE FILE

AB B5 - Sister state judgments
See Memorandum 77-8.

SET FOR HEARING FIRST HOUSE

AB 393 - Wage Garnishment
See Memorandum 77-17. Set for hearing in Assembly on March 17.

INTRODUCED

AR 570 - Ligquidated damages
Set for hearing in Assembly on March 3l.

LEGISLATIVE COUNSEL PREPARING FOR INTRODUCTION

Nonprofit corporations - proposed Nonprofit Corporation Law
Nonprofilt corporations - conforming revisions
Use of keeper on execution
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STUDY 36 ~ FMINENT DOMAIN (RESOLUTION OF NECESSITY)

The Commission considered Memorandum 77-10 and the memorandum pre-
pared by Mr. Robert J. Logan {City Attorney, City of Pittsburg) dis-
tributed at the meeting (attached as an exhiblt hereto), relating to
direct attack on a resolution of necessity. After extensive discussion
of the issues raised in the memoranda and orally by the observers
present at the meeting, the Commission referred the matter back to the
staff to draft statutory language, in consultation with Mr. Logan and
other interested partles, to which a Comment may be appended that
negates the statement in the Comment to Code of Civil Procedure Section
1245, 255 that review under Section 1094.5 i1s the proper remedy for
direct attack.
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Page Two

the actual condemnation or acquisition of the property in thp
resolution, such an act was judiecial in character. I could not
agree more with that analysis. That is not how property is con--
demned today. The actual determinations of taking and value are.
conducted in a judicial forum, not a legislative one. A resolu- :
tion of necessity, under § 1240.030 of the Code of Civil Procedure,
looks orily to the intent to condemn the property and does not even
imply a finding which goes to the actual condemnation or acquisi-
tion of the property. Were it to do so, I wuuld be in total agree~

- ment with Mr. Sterling's conclusion.

¥

By removing the finding of the Board of Supervisnrs in Wulzen that

the property is,"herehy condemned" totally disposes of tHe legal
analysis in that case pertaining to judicial acts as opposed to
legislative acts:. As noteion page twenty-one of the case, "The
determination as to whether or not the right of eminent domain

should be exercised and as {o what lands are necessary to be taken

in the exercise of that right, is a political and legislative

question and not a judicial one." Therefora, the adoption of the =
resolution of neceasity, as reguired by gate law today, is not a )

mixed. legialative and. juﬁiuial act. It is simply a 1egialatiVe

act.

Secondly, Mr. Sterling apparent1y did not have a copy of the
original slip decision-of the Bupreme Court in the HFH Limited v.
Superior Court (1975) 15 CA3d 508. ¥or .vour convenience, 1 have
enclosed a copy of the two oritical pages of that original decision,
along with a copy of the letter which I addressed to the Honorable
Donald R. Wright, Chief Justice, and the Associate Justices of the
Court. Again Mr, Sterling has singled out comments out of context .
which tend to cloud the ilssues rather than clarify them. Moreover,
the correction I suggested to the court was in footnote thirteen, -

not footnote five which Mr. Sterling makes reference to. His

 reference, however, ig excusable since I misspuke myself in the
February 9 letter by noting page 513 rather. than padge 516 (the
. correct reference). - His quote from Selby Realty Co. v. City of

San Buenaventura (1973) lﬂ ca3d 128, is 4n accurate ‘quote, but
does not respond to the problem wﬁich 1 raised in my letter to the

‘court. In the § elb case, one of the guestions was the issuance

of a permit. § .5 of the Code of Civil Procedure is clearly

- the appropriate remedy through which to review the issuance of a
permit, - That is not to say. because there was a gquestion of the

issuance of a permit that the .same review is available to challenge
discriminatory zoning ‘In fact, footnote thirteen indlcates other-
wise, I believe this issue becomes a little clearer if you review
my letter to the Supreme Court and the original comments in the _)
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: ‘upon the scope of review specifically set forth in the 1egisla—,"
‘ tion. : :

:'I\am obvipusly supportive of alternate three anﬁ might avan,-i '
suggest that some combination of alternative thise and- alternative

four might be the best and most practiecal solution. ﬂnfnrtunately'; B

,the ntandard of “grass abuse of diacretian' is" ungue at‘hest.

. As sat forth earlier in this letter.'l am s€ill of the opiniun

that the law is clear - that the resolution of snecessity is one .
of a legislative character and therefore is not, under any circum- -
stance, -subject -to’ attack under § 1094.5 of the Code of Civil -
Procedure. - Reviewing § 1240,030 of the Code of eivil. Procgdu:e

makes it clear that in no respect are the findinga which are =
‘required to be made judicial in character, . Although facts can be

presented to support one or more of -the findings, the findings 'j
themselves. are .still based upon an overall legislative determina- )
tion of the condemning body as to. what.is hest for tha puhlic,

'health, safety, and general welfare.

I would aqain suggeat tﬁat thia commiasion take whatever steps it
deems appropriate to alaar up this confusiun.--,3u )

| City Attornef Ll
City ofhpittsbgrggcr,a\

. RIL:dk '
Attachment {1}
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indivlduals for lsssés dub Lo changes 1in zoning, for
within the iimits of the police power 'come uﬁcompﬁn_
sated hardships must be borne by individualsz as.thc
price of 1iv1ng in q.modefn enlirhtened and progrcﬁsive_
cammﬁniéy.' (Metro Rédlty'v. County of El Dofﬁﬁo.
[1963] 222 Cal.App.2d 508. . . .)* (247 Cal.App.2d ot
pp. 602—663; emphasis added:)

We have only recently reaffirmed this prin-
ciple in Selby Realty Co, v. Clty of Buenaventura,

13/ . .
supra, 10 Cal.3d 11077 we held in that casc that a

mains in the zame state as the day. the plainiiffs ac-
quired it. Thus we need not here consider 'the guestion
of & nonconforuing use which the zoning authority
sceks to terminate or remove; for plaintiffs have al--
leged that they enjoy a vested right, not in an exist~
ing use, but in a mere zoning classification on vacent
~land, This case therefore ralsec no issue of the con-
stitutionality of o zoning repgulaiion which requires
the teruwinatlion of an existing use, (Cr. Livingston
Rock ete.-Co. v. County of Los Angeles (1954) 43 Cal,

2d 121, 127.) :

13/ Plaintiffs argue that Sclby is distin-
ruishable Because that case involved @ unifora zoning
classification while in the instunt cese plaintiff's -
itave tendered allegations of discrimlinatory zoning
classificalion. ‘The asserted distincllor lacks sub-
stance. Plaintifrs have a remedy in & mandate action
arainst discriminatory coning. (Code Clv. Proc.,

§ 1094.5.) Both their cowplaint and their briefs in
this case, however, urge that the injury constituting
the taking was the reductisn in market value of the
land, If such a reductlon constituted an injury, 1t
wiuld occur regardless of ‘the legality of Lhe zoning
anction occasloning it; indeed we have held that the

-

2. , '
L - Exhibit "A" page 4 of

N
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: 1andawncr could not emp]oy inverse condemnation to
chu}lbnge a zonlng osrdinance which rcqnlred h1m to ded-
icate part of his land to the city as a candiiion'of
recciving a bullﬁing pernit: "The sizth cause of action
sounds in inverse candemnationgand.alleges that the

city has 'teken! plaintiff's property without compensa- |
Llon. Apaln, insofar as this Cause of &ctiaﬁ 15 based
upon the adoption of the general plan, there is no
‘taking! of the prépérty. + « « The apnrapr*ate methﬁd (7/
by which to consider such a clainm ls hy a uraceeding
in mandanmus under section 109h 5 of the Code of Civil

14
Procedure." (10 Cal. 3d at pp. 127- 128 }

-

. wrannfu1n35°_of the state's act lon ia 1rrelevant i{n An
inverse condcmnatlon case, (E.g,, Holtz v, Superior

Court {1970} 3 cal.3d 296, 302. ) Thaue, 1f plaintiffs

have suffered an Injury cagnlzaale under” Crlilarnia
Constitution, artlcle I, section 19, they ‘stand sntit-
led to cdmpensation regardless of the public agency's.
wronglulness. in causing the injury. 1Il, on the asther .
hand, the city has acted arbitrarily or discriminmator- | o/
ily in passing tlie zoning ordinance of which they cor-
piain, plaintifrs stand entltied to rellel by adiini~.
strative mandate, Since governmental fault is irrele-
vanl in an inverse condemnatlon action, Selby's dis-
cuscion. of the Lapropriety of inverse cohdemnation as

a remedy for allepeilly iwpzapet zoning is aupq ite to

the instant case,

;ﬂ/ Meither Selby nor this case presents the
distbinet problems ariging frow lhcquitable zoning ac-
tisns underiaken by a2 public ogency an a preluﬂc to pub-
lic acguisition {hloppinb v. Clty of ¥hititer 19??) g

Cal.3d 39; Peacock v, County of Sacranento {130y) 2

13
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HFH, L1b. v Suprerior COury , : 513
IS C.3d 308; 125 Cul.Rpir. 365, 542 P.2d 237 '

(1) (Seetn.33 The trial court sustained n demurrer without leave to
amend to plaintiffs" cause of action in inverse condemnation and
plaintiffs sought review.3

1. (2) Inverse condemnation does not fie in zoning actions in which the
* complaint alleges mereé reduction of market value.

The courts of this state have recognized the constitutional values
served by actions in inverse condemnation and have not hesitated to
validate complaints appropriately employing this theory of recovery.4 At
the same tiine, we have recognized mandamus as the proper. remedy for

allegedly arbitrary or discriminatory zoning,® and have In appropriate

we concluded that plaintifls enjoyed a vested right in 8 previous z'uninq classificution
would the city's sction have deptived them of a use commensurzte with value: our courts
have, however, clearly and frequently refecied the posiion that landowners e:;]: ed &
vesied right in u zoning classiicatlon. (E.g., Morse v. San- Luls Gblspo County (1967) 247
Cal.App.2d 600 [$5 Cal. Rpir. 710]) - - :

AThe tria) court also sustained demutrers 1o other counts, granting leave to amend for
purru;:s; of adding a cause of actlon in mandate. These counts are not before us, for
plointifis seek review only of the order sustninin? the demurrer to the Inverse
condemnution count and pray for a writ of mandate directing the trial court to overrule
that demurrer, c B -

At oral argument plaintifls acd their amici curiae stressed the trigl coust’s Talture to
alfow amendment of their pleading We recognize, of course, the requirement of
libesulity in permitting amendment of pleadings “in furtherance of }uuicc. {Code Civ.
Proc., § 473 e.in., Klopsiock v. Superfor Conrt %iMI) 17 Cal.2d 13, 19-20 {106 Cal. Rpir.
%05, 135 A.L.R. 3tBj.] Nothing In this policy of liberal allowance, however, requires an
lfpcl!nte court to hold that the trial judge has abused his discretion il on appeal the
plaintiffy can suggest no jegal theory or state of fects which they wish to add by way of

‘1_T]he burden is on the piainiif to demonstrate that the triat courl abused its discretion,
L itutions omiitted.] Plaintiff must show [n whet menner he can amend his complaint and
ow that amendment wifl ehnnfe the legal effect of his p!end!n%‘” (Cooper v. Leslie Salt
Co. {1969 70 Cal.2d 827, 636 |75 Cal.Rpir. 766, 451 P.2d 406]: Fifice v. Boceords (1962)
210 Cal. App.2d 843, 847 {26 Cal.Rpir. 789.) Thus ?laintfﬂ's. while Implying thel they
might in an unspecified manner pmend tkelr comgplainl 1o state a cause of zctlon, Mail w
auggesl any relevant facis with which they could suppleniznt their pleadlnq.. We shall
therefore determine this quesiion below withoul reference 10 other possible Tacts which
1!31nl I';l er}gble theen successfully to state a catise of action in lnverse condemnation. {CF.
A, fnfiu)

A thers v. City.of Loy Angeles (1965) 62 Cul.2d 250 j42 Cni.R;;tr. 89. 398 P.2d 1291

Hoh: v, Supsrior Covrt 15103 3 Cal3d 295 [90 Cab.Rplr, 145 473 P.2d 431): Aaron v,

Chry of Lov Angeles {1974) 40 Cal.App.3d 471 (145 Cel.Rptr. 162): see genceally 10

E:'ﬁfamin Luw Revision Commission icpurls (15} Culifornia Inverte Condemnition
v, ) .

MEp., Selbr Realiy Co.. v. Citr of Sen Buesnventura £1973) 10 Cal3d 110, 128 [{09

Cal. Rptr. 199, 514 P2 t11]. .

(Nov. 19734
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amendment. Speaking to clrcumstances like those of the Instant cave, we have suid: -

L
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| “early stages it was. frequently hidistingut

" Comoll Rock Producis

" 638,370 rzd 342} sce Selby Realty Co. v. Citi- of San' Buenaventund (1913} 10 Cal.3d
{109 Cak Rptr. 799, 514 P.2d 111} .ﬁnffzJ'(‘aﬁfommv Supmfar{_"unn (Vm(‘o}[!?ﬂi :

' Zf!! 3d 2315 (.'BI Rptr 197 504 P -
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cases struck down land use rest_ric!ions whlch suﬂ"ered from procedura!

or subsianﬂve deﬂciencies s

- We haw: hever, however, suggested t!m inverse mndemmtion lay o
ehnlien 4 zoning action whose only s!leged effect was @ diminutlon in

. the market value of the property in question. (E.g.. Morse.v. Couinty of
. San Luii Oblipo {1967} 241 Cal.App.2d 600 [S5 CalRpir. 710}) While

 thin stateof the law is sufficiertly clear to adtmt of litite dmtbl, we shal!
brie!!y review its dnvelopmenl and basls, -

- Zoning devefuped slowly In the lnuer ,ﬂm of the ﬂtﬁ*« cemmy !n its
able from the power {o abate
public nuisances,” but the first decudes of thiy tentdry saw the enactment

- -of more comprehensive zoning liws and ' the development of the concept
of city 'planning.® Stiortly afler ‘these chariges he%an 1o tike effect,
~ challenges in both state and federal courts raised

: mﬂstitutlonalit of these restrictions of the individudl's previous sbility

* to do with his land what he chose, bounded- anlf by the laws of public

- - and private nuisance, While the legal context in

. arose differed: from case to case, the couicts of this siste and ﬂie United
States Supreme Court firmly rejected: the notion that the diminution of
the value of previously untestricted land by the imposition of zanin§ -
- colrld constitute a taking: lmpemisslble in the uhsmee of: compcusation

the question of the

‘which this question

We havdung adhered to that pos:um: B

T demons!me the. setiled nature of the issue bcfnre us we point out

that the. United States: Supreme Court faced the same question in (he Rrat
major constitutional challenge to modérn zoning to come before il..
(Buclid v, Ambler Realty Co. (1926) 272 U.S. 365 {71 L.Ed. 303,47 8.C1.

{114, 54 ALR. 1015]) Tend:ring allcgations aimost identical 1o ‘those

"amdhm, zino, eic. Assn, v. Boord of Persit Appests {1967) 66 Cal.d 761 159 :
- Cal.Kptr. 198, 423 P.2d BI10}: Hawer v. Town of Ross {1963) 39 Cal.2d. mL:n Cal.Rpir.
335 3 2 P.Zd 375); Joknsion v, Board of S

,smnm;s: Cal.2d &6 [187. pad 1

Skatko v, Citi: unnyvile (1939) 14 Cal3d 3
of Supervirors ¢ 959) 170 Cal. App. 2d 619339 P, za 914].

Tin re Houp Kie (1836)°69 Cal. 149 [0 P, 327 seeMu frrv Kmxtllsn 123 u.s,
R ey 11 J see Mg

- _mm L Ed.

"Cu!lfomh enacted jis firgt stauwide mninglaw in1917. {Sum 1917 ch ?34 p. 14I91
ER. MII v. Ehaﬂ;*{i?ﬂ‘?}lld 8.91 5.1 L.Ed. 923. 29 5.Ct: 567} Evclid v. Ambler

- Rm!n Co. (1936) 272 U:S. 365,171 L.Ed. 303, 47 5.€1. 114,54 ALK, 1016} Miller v.

Bodrd qf Public Works {1925} 195 Cal. 47?{234 P3RLIBALR 1419]

BE g MeCarthy v. City ?fuuﬂfmtmn Bedch. tIQSSi) 41 Cak2d 879 [264 P!d 9323
0. ¥, Cliy af Loy Angeles {1962) 57 Cal.2d 515 120 Cal. R Ir :

mu

| i INev.tes)
'Exhilbit '!A" page 7of 9 =

13193 P2d 935: Tustin Heights Asth. v, Ba.
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" that & landowner could ot employ lnverse condemnation lo*dﬂllangeu- S
. zoning ordinance which teguired hith o dedlcate part of s land o'the. . -
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STUDY 39.100 - SISTER STATE JUDGMENTS (AB 35)

The Commission considered Memorandum 77-8 presenting wvarious
matters for Commission consideration in connection with Assembly Bill 85

which was introduced to effectuate the Commission's Recommendation Re-

lating to Sister State Money Judgments.

The following amendments to Assembly Biil 85 {as amended in As-

sembly February 15, 1977) were approved by the Commission:

AMEKDMENT 1

On page 3 of the printed bill as amended in Assembly February
15, 1977, strike out lines 38, 39, and 40, and insert:

judgment,

AMENDMENT 2
On page 4, line i6, after "judgment'', insert:

under this section

AMENDMENT 3

On page 4, line 29, after the period, strike out the tremainder
of the line and all of lines 30, 31, and 32.

AMENDMENT &
On page 4, following line 39, insert:

(c) Upon the hearing of the motion to vacate the judgment
under this section, the judpment may be vacated upon any ground
provided in subdivision (a) and another and different judgment
entered, including but not limited to another and different judg-
ment for the judgment creditor if the decision of the court is that
the judgment creditor is entitled to such different judgment. The
decizion of the court on the motion to vacate the judgment shall be
given 1n writing and filed with the clerk of court in the manner
provided in Sections €32, 624, and 635 except that the court is not
required to make any written findings and conclusions if the amount
of the judgment as entered under S=zction 1710.25 does not exceed
one thousand dollars ($1,000).
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STUDY 39.160 - ATTACHMENT (LIE¥ ON INVEXRTORY)

The Commission considered Memorandum 77-14 concerning the extent of
the attachment lien on inventory okiained by filing a notice with the
Secretary of State and decided that amendatory legislation need not be

prepared,
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STUDY 39.160 - ATTACHMENT (GENERAL ASSIGNMENT FOR
BENEFIT OF CREDITORS AND BANKRUPTCY)

The Commission considered Memorandum 77-12 and the attached staff

draft of the Recommendation Relating to the Attachment Law~~Effect of

Bankruptcy Proceedings, Effect of General Assignments for the Benefit of

Creditors. The Commission approved the proposed legislation for intro-
duction in the Legislatutre subject to the following revisions:

The terminating effect of bankruptey proceedings sheould be limited
to petitions filed and administered in California in.order to minimize
the detrimental impact on the pesition of persons attaching assets of
the defendant In California as against persons attaching assets of the
defendant in other states whose liens would not be lost under Section
67a2(1l) of the Bankruptcy Act if obtained while the defendant was sol-
vent.

The terminating effect of assignments should be specifically
limited to general assigmments for the benefit of creditors which assign
all of the defendant's assets not exempt from execution for the benefit
of all of the defendant’s creditors and which do not contain preferences
of one creditor over any other.

The assignee under a general assignment should be subrogated to the
rights of the attaching plaintiff so that the termination of the attach-
ment will not bemefit a lienhelder whose lien 1s subordinate to the
attachment but which is not terminatea by the general asslignment.

The temporary protective order or attachment should be reinstated
if the general assigmment is set aside as a fraudulent conveyance or for
some other reason, just as a lien which has been voided under the Bank-
ruptcy Act 1s reinstated if the person is not finally adjudged a bank-
rupt or if no arrangement or plan 1s proposed and confirmed.

Section 493.040 should be revised to be consistent with the Bank-
ruptcy Act by providing for the reinstatement of the temporary pro-
tective order as well as the attachment.

The Comment to Section 493,040 should note that federal law pro-
vides for tolling state statutes of limitation and cite Booloodian v.
Ohanesian, 13 Cal. App.3d 635, 91 Cal. Rptr. 923 (1970), applying this

principle to an attachment lien.

-8-
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STUDY 39.1i60d - ATTACHYMEST (COURT COMYISSIONERS)

The Commission considered “Memorandum 77-13 and the attached staff

draft of the Tentative Recommendation Relating to the Attachment Law- -

Performance of Judicial Duties by Court Commissioners. The tentative

recommendation was approved for distribution for comment subject to
editorial revision and the following decisions:

The first sentence of the second paragraph on page one of the ten-
tative recomrendation should be revised to read: 'The use of court com-
missioners to perform subordinate judicial duties under the Attachment
Law will maximize its efficient and economical administration.

fin page two or three, a sentence should be added to the effect that

preliminary and uncontested matters may property be designated sub-

ordinate judicial duties on the authority of Rooney v. Vermont Invest-
ment Corp., 10 C€al,3d 351, 515 P.2d 297, 110 Cal. ®ptr. 353 (1973}).

The outline of judiclal duties under the Attachment Law. attached
as Exhibit 1 teo Memorandum 77-13, should accompany the tentative recom-

mendation as an exhibit when it is distributed for comment.
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STUDY 39.16C - ATTACHMENT {(USE OF KEEPER ON EXECUTION)

The Commission considered Memorandum 77-15 and the attached staff

draft of the Recommendation Relating to Use of Keeper Pursuant to Writ

of Execution. The Commission approved the recommendation for printing,
subject to editorial revision, and for immediate introduction into the
Legislature with an urgency clause In order to achieve the earliest

possible resolution of the problem.
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STUDY 39.200 - ENFORCEMENT OF JUDGMENTS (COMPREHENSIVE STATUTE)

The Commission continued its consideration of Memorandum 77-3 and
the attached staff draft of the Enforcement of Judgments Law. Sections
in the articles considered were tentatively approved subject to the

followiﬁg decisions:

CHAPTER 3. FEXECUTION

Artiele 1. Writ of Executlon; Several Writs; Successive Writs

§ 703.110. Application for writ; several writs; successive writs

Subdivision (c)}, providing that no writ may be issued in a county
until arﬁrgqr writ has been returned, will have to be revised in accord-
ance wigﬁ fhg revision of Section 703,260. -The Comment to this section
should explain the reason for ellminating alias writs, provided by Sec-
tion 688(d).

§ 703.130. Property subject to executlon; -exceptions
‘fafagraphs (2) and (3). of subdivision (a) should make clear that

the lieﬁrreferred to 1s one in favor of the judgment creditor.

_Paxégraph (5) of subdivision (b) should be redrafted to make its
meaning clearer,

Paragraph (6) of subdivigion (b) should be restricted by the addi-
tion of the words "not evidenced by an. instrument” or by providing a
definition of right to future payments. The Comment to this provisioi -
should note that it overrules Meacham v. Meacham, 262 Cal. App.2d 248,
68 Cal. Rptr. 746 (1968), which permitted the sale of a right to future

payments (a percentage of profits) under a contract for the marketing of

an inventiocn.

Article 2. Levy Procedures

§ 703.250. Levy on property in possession of third person or dgbﬁs
owing by third person; duties; liabildity o

In subdivision (a), the word "due" should be deleted sirice after

judgment a levy of execution reaches noncontingent but not yet due
debts. In subdivisions (a), (b), and (c) 1t should be made clear that -
the property or debt reachable by garnishment is one that 1s subject to:

execution.
-11~
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In order to avoid liability under subdivision (d) while protecting
the interests of the judgment debtor, a garnishee should be permitted to
assert that the property or debt is exempt and consequently avoid the
duty to pay over under subdivision (b).

" ‘Subdivision (¢} should provide for a naffoﬁiy afaﬁn interrogatory
to the garnishee designed to elicit whether he has pfﬁpérty in which the
debtor has an interest or owes a debt to the debtor, regardless of
whether the property or debt is subject to executlon. This would pro-
vide the judgment creditor with information necessary to select the
proper pfocedure for applying the property to the satisf;ction of the
judgment. ‘The Comment should mote that the garnishee fs not precluded
from providing additional information which méy be desirable to avoild
being examined in supplementary proceedings. This interrogatory would
not create a llen on the property described which is not reached by

garnishment.

§ 703.260. Return of writ of execution

This section should be redrafted to achlieve the following results:
If the writ is not delivered to the levying officer, 1t should he pre-
sumed returned at the end of one year and 90 days. The judgment cred-
itor should be permitted to returm {or redeliver) the writ to the clerk
1f it has not been delivered to the levying officer. At the latest, the
writ should be returned one vear after the last levy under the writ.
Writs of execution should be leviable during the first 90 days after
issuance. In order to facilitate satisfaction of money judgments, and
to avoid the problem where the writ. 1s needed to complete the sale of
property but can no longer be levied, the law should be revised to
permit more than one writ to be outstanding in a county, subject te the
limitation that only one writ be leviable at a given time in that

county.

§ 703.270., Lien of execution
Subdivision (a) should provide that the lien of execution should

expire one year from the date the property is levied upon rather than
one year from the date the writ is issued. Subdivision (b) should
provide that the lien, rather than the levy, on an interest in personal
property of &n estate of a decedent is effective until the decree dis-

tributing the interest has become final.
~12-
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STUDY 39.250 - ENFORCEMENT OF JUDGMENTS {EXEMPTIONS)

The Commission concluded its consideration of Memorandum 77-2
relating to the basic policies of the exemption laws and considered the
exemption provisions of the proposed Bankruptcy Act attached to the
First Supplement to Memorandum 77-2 (erroneously numbered 77-1). The
Commission made the following decisilons.

Life insurance. The cash value of a life insurance policy should

be entirely exempt since the insured should not be forced to lose his
insurance and possibly hisrinsurability by cashing in the policy. The
loan value of an unmatured life insurance policy should be exempt in the
amount of $5,000. Benefits frbm é métﬁréd ;1fe insurance policy,shouldﬁ

be exempt in the amounts provided in the Recommendation Relating to

Wage Garnishment when the benefits are paid_pefipdically. The bene-

ficiary should be afforded an opportunity to comvert the lump sum

benefit into a periodic payment plan {in crder to take advantage of the

exemption. | _ i _ -
Health, disability, and unemployement benéfits. Publiérdisability

and unemployment benefits should be completely exempt. Periodic private_
health and disability benefits should be exempt in the amounts provided
for earnings. However, health benefits should not be exempt as against
health care providers.

Tort awards. Damages awarded in personal injurf aﬁdlwrongful death

actions should be exempt on the same basis as life insurance benefifs,
i.e., in the amount earnings are exempt when the award is converted into
some sort of periodic payment plan.

Jewelry, heirlooms, works of art. There should be an exemption of

5500 worth of jewelry, heirlooms, and works of art.

Burial plot. A& burial plot for two persons should be exempt.

Church pews. The church pew exemption should be retalned unless

the staff finds from consultation with appropriate church bodies that

pews are not generally owned by church members.

~13-
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Retroactivity of exemptions. It was noted that the law 1in Cali-

fornia seems to be that a new exemption or an increase in an existing
exemption doé$ not apply to a judgment on a debt which was incurred
befbre the exemption was changed. The staff should research this matter
further and consider the manner in which exemptions may be made retro-
actiﬁely effectivé.-

Escalator clause, The staff should draft an escalator clause that

would keep exemptions based on dollar amounts in proper relation to the
variations in the purchasing power of the deollar.

Judgment lien and claimed homestead exemption.  Professor Stefan A.

Riééenfeld, the Commission's consultant on creditors' remedles, noted
that subdivision (c)rofﬁSection 674 (enmaced by Cal. Stats. 1976, Ch.
1000, operative July,i,:19??) provides that a judgment is a lien on real
property ngtwithstgﬁding the dwelling exemption provided by Code of -
Civil Procedure Section 690.31. This provision appears to have the ef-
fect of creating a lien on the property which is enforceable against the
purchaser if the debtor sells his dwelling. Aecordingly, the purchaser
will reduce his offe; on the property by the amount of the lien, with
the resﬁlt that the debtor's_exemption of proceeds in the amount of the
dwelling exemption will be meaningless. The staff should prepare pro-
posed legislation in consultation with Professor Riesenfeld to be con-
sidered at the April meeting with a view ‘toward seeking an amendment of

Section 674 before the new law becomes operative.

~14="
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STUDY 63 - EVIDENCE (EVIDENCE CODE SECTION 791)

The Commission considered Memorandum 77-11 and the attached law
review article and extract from the study by Professor Friedenthal sug-
gesting a revision of Evidence Code Section 791 and the First Supplement
to Memorandum 77-11 and the attached letter from Professor Kaplan join-
ing in the suggestion that Evidence Code Sectiom 791 be revised.

The Commisslon decided not to recommend any revision of Evidence

Code Section 791.

-15-~
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STUDY 63,70 - EVIDENCE (EVIDENCE OF MARKET VALUE OF PROPERTY)

TheVCommission considered Memorandum 77-16 and the attached draft
of a tentative recommendation reléting to evidence of market value of
property. The Cqﬁmission,apprdved the-draft for distribution for com-
ment,-with the following changes: _ |

Section §11. "Value of pgggerty” defined. Section 811 was revised

to read: 7
Evidence Code § 811 (amended) ‘
SEC. 3. Section B8ll of the Evidence Code is zmended to read:

811. As used In this article, "value of property’ means
the amount of “Just compensatienl te be asscertained under Seetion
19 of Artiele I of the State Censtitution end the amount ef
vatue; damapes and bemefits o be asceftaine& undef Axpieles
4 {eommeneing with Seetiom 1263-316) snd 5 {eemmencing wieh
Seetion 1263:4103) of Chapeter § of Title 7 of Pare 3 of the Sode
of Givil Procedurer market value of any of the following:

{a) Real property or any interest therein.

(b) Tangible personal property.

Comment. Section 811 is amended to broaden the application of
this article to all cases where a market value standard 1s used to
determine the value of real property or any interest therein, or of
tangible personal property. These cases include, but are not
Hmited to, the following:

(1) Eminent domain proceedings. See, e.g., Code Civ. Proc.
§ 1263.310 (measure of compensation is’ fair market value of prop—
erty taken). ,

“(2) Property taxation. See, e.g., Cal. Const., Art. XIIT,
§ 1, and Rev. & Tax. Code §§ 110, 110.5, 401 (property assessment
and taxation based on fair market value or full value}.

{3) Inheritance taxation. See, e.g., Rev. & Tax. Code §% 13311,
13951 (property taxed on basis of market value).

(4) Breach of comtract of sale. See, e.g., Com. Code §§ 2708,
2713 (measure of damages for nonacceptance, nondelivery, or re-
pudiation is based on market price). It should be noted that,
where a particular provision requires a special rule relating to
proof of value, the special rule prevails over this article. 3See,
e.g., Com, Code §§ 2723, 2724.

(5} Fraud in the purchase, sale, or exchange of property.
See, e.g., Civil Code §§ 3343 (measure of damages based on actual
value of property).

-16-
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-(5) Other cases in which no statutory standard of market value
or its equivalent 1s. prescribed but 1in which the court 1s required
to make a determination of market value.

It should be noted that this article applies only where
market valuée 1s to be détermined. In cases involving some other
standard of wvalue, the rules provided in this article are not made
applicable by statute. See Section 810 and Comment thereto.

'~ This article applies to the wvaluation of real property or an
interest in real property (e.g., a leasehold) and of tangible
personal property. It does not apply to the valuation of intan-
gible personal property which is not an interest in real property,
such as shares of stock, a partnership interest, goodwill of a
business, or property protected by copyright; wvaluation of such
property is governed by the rules of evidence otherwise applicable.
It should be noted, however, that nothing in this article precludes
a court from using the rules prescribed in this article in valu-
atlon proceedings to which the article is not made applicable,
where the court determines that the rules prescribed are apptro-
priate. o

Section 817. Leases of subject property. ‘Section 817 should be

amended to preclude consideration of leases of:themsubjéct pf0perty
entered into after filing of the 1is pendens, in :hé saﬁéhmaqner as
Section 815 (sales of subject property). _

Section 819. Capitalization of income, The staff was directed to
revise subdivision (b){1) of Section 819 for clarity.

The Commission also recelved a2 letter from Chairman Mcfaurin con-
cerning the draft; a copy of the letter 1s appended hereto. The Com~
mission directed the staff to bring the lectter to the Commission’s
attention éf the time other comments relating to the tentative recommendation

are reviewed.

~17-
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 -R Memoran&um 17 16 and Attarheﬁ Draft
‘ cof Reeommandation

- Doar John:

" 'The followlng are’ just a. few comments wuth rrf:r-

- enge - tu the proposeﬂ ehanges in the Evidpnce Code. ;‘

First Seetiun &11 The phrase vy or its

: equivélent" seems to be. unnecessary, confu51ﬁq ‘and’ unlnt{l—

ligible when used: ‘with the phrase ".., market Valup of-
property...” - Your commént states that this section is
amended to broaden the. application to all cases’ ‘where .a - .
market wvalue standard is’used. If this 'is the. purposc,'_l
then the phrase “... or its equivalent“ is unnedessary. -
Further, I do not know what the "equivalent' of market

value is.  Market value 15 market value. - If the phrase
- “"actual value“ 15 deemed an equivalent of market ‘vatue;
- then. it is unneccasary to use the phrase.  If "actuai Value

is not the same as market value, then it cannot be the

‘equivalent. I would suggest the deletion of ‘the phtase

"L .. Br. its equlvalent“ from Sectzon 811 and Section 812.

o Second Sectzon 813{2) . ¥ do not believe that the
owner of any rlght, title or interest in the g:operty being
valued should be permitted to expresé an: opinion of the entire
" property being- valued other than the value of his right,
title or interest, or unless he is otherwise quallfied to
exppess such an- 0p1nlon. The right of an gwner' to tnst1fy
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pCICLnqut or othex measurable pnrtlnn of qroqs saleq or
gross income, . These ate: two separate categorles or type‘
of leasvs. Consequently, subdivision (b), which is similar
to the second sentence in the exlstinq Sectien 817, cannot

‘be a ldmltatzon on subd1v151on {a),- To have SUblelblOn (b}

a limitation . on. subdivision (a) is to limit tesL1mony with
reference. Lo exlstlng leages golely to situations whore _
the rent is fixed by a percenEage or other measturable porLlon :
of gross sales. or grogs. income from: a business conducted

on, leascd. property. 1t is my racollectlon that the percentage

lease qatuation was codified for purposes of. maklng it clear

that this type of factual situatioh ¢an be used by - thv:

-appralspr, as stated in People VS, Frahm.‘,'

Flfth, Sectlon 819: - I hdve very serlous resar-
vations with reference to the adv1sab111ty of pzop051ng

. Section 819 as you haVe it 'set forth. In the first instance
, where this sectlon i35 applicable, it 'will call for two' t:1a]s,-

The first trial will call for a Judicial determlnation

of your two so-called limitations.. Also, this trial will
have to be held far eénough in advance -so . that if there is
‘an adverse ruling by the tr1al court, the’ appraiser who is

urging a hypothetical dapitallzation of income poﬁltion

. will have ample time to prepare his appraisal on another

bagis in: conformlty with the court's rulingi: It will also
necessitate interim findings of fact and ponclusions of

law. and, possibly; a judgment. with. reference to the ‘situatdion.
These findings, etci may be determined by one judge, whercas
the basic issue of compeﬁsatlon wlll subsequently be determined

by another judge unless there is a court rule or court

procedure which will require this type of case'belng asélgned
to one . Judge for: a11 purposes. . S

More importantly, the limitatzons whlch you have

‘before the hypothetlcal capltalizatlon of “income can be

considered, means that the court is imgoslng tta’ judgment
upon the matter ofi which an appraiser should be allowed

to form an copinion: first, that the ex;sting improvements -
do not permit. use .of the prcperty for: its highest and best
use, and, second, that there 15 na-adequate market data '
as described in’ Section 816. Both of these matter% are.
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Cconsydioration ajmatter‘ﬁhich is beyond thu_evidéhcc”pruduced

at Lhe time of tridl:  to wit, the . .assessor's determination

of Tajr market value. There would be no way by which thc
,‘Lnjuruu party could reach or cure thls error. :

: L1qhth.: By wav of . lnterest, exlsting Code Scction
817 uth refercnice to leases of subject property permitting
consideration of such leases where they were ‘in effcct
within a reasonable time either before or after ‘the date of

- valualion-~this sectlon daes not contain-a limitation with

reference to leases of the subject property after the date
of valuation which is similar to the limitation on a sale
of the subject property which occurs after the date of
valuation and after the filing of a lig pendens. 1%t would .

‘seem to me that Section 817. should be amEnded to include a’

similar llmltation.

‘Hifh garmé t,regards,

e
quu(; MCLAURIN

,f HILL, FRRRER & BURRILL
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STUDY 77.100 - NONPROFIT CORPORATIONS
{RELIGIOUS CORPORATIONS)

The Commission consildered Memorandum 77-9 relating to the appli-
cation of the nonprofit corporation law to religious corporations. The
Commission determined to state in the Comment to Section 5211 that the
constitution limits (rather than 'may limit'') the extent to which the
state may regulate religious organizations. The Comment should also
refer to Section 7106 of the Pennsylvanla Nonprofilt Corporation Law of
1972. The Executive Secretary was directed to inform Mr. Helge of this

decision.

~1B8-
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STUDY 78.50 - LESSOR-LESSEE RELATIONS
(UNLAWFUL DETAINER PROCEEDINGS)

The~Cohﬁission congldered Memorandum 77-7 (unlawful detainer pro-

¢eedings) and a staff draft of a revision of Civil Code Section 1952.3
(handed out at a meeting and attached to these Minutes as Exhibit 1).

The Commission determined that Section 1952 should be amended in

Assembly Bill 13 to make a. technical change, the amended section to

read:

1952. (a). Except as provided in subdivision (c}, nothing in

~ Sections 1951 to 1951.8, inclusive, affects the provisions of

Bill

Chapter 4 (commencing with Section 1159} of Title 3 of Part 3 of
the Code of Civil Procedure, relating to actions for: unlawful
detainer, forcible entry, and forcible detainer.

{(b) The bringing of an action under the provisions of Chapter
4 (commencing with Sectfon 1159) of Title 3 of Part 3 of the Code
of Civil Peeeedure Procedure, whether or not such: action becomes an
ordinary civil action ag provided in Section 1952.3, does not

affect the lessor's right to bring a separate action for relilef
under Sections 1951.2, 1951.5, and 1951.8, but no damages shall be
recovered in the subsequent action for any detriment for which a

~claim for damages was made and determined on the merits in the

previous action.

(c} After the lessor obtains possession of the property under
a Judgment pursuant to Section 1174 of the Code of Civil Procedure,
he 1s no longer entitled to the remedy provided under Secticon
1951.4 unless the lessee obtains relief under Section 1179 of the
Code of Civil Procedure.

Secticen 1952.3, proposed to be added to the Civil Code in Assembly
13, was revised to read in substance oz follows:
SEC. 2. Section 1952.3 15 added to the Civil Code, to read:

1952,3, (a) Except as provided in subdivisions (b) and (c),
if the lessor brings an unlawful detainer proceeding and possession
of the property 1s no longer in issue because possession of the
property has been surrendered to the lessor before trial or, 1f
there is no trial, before judgment 1s entered, the case becomes an
ordinary civil action in which:

(1) The lessor may obtailn any relief to which he is entitled,
including, where applicable, relief authorized by Section 1951.2;
but, 1f the lessor seeks to recover damages described in paragraph
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{3) of subdivision (a) of Section 1951.2 or any other damages not
pleaded and recoverable in the unlawful detainer proceeding, the
lessor shall first amend the complaint pursuant to Section 472 or
473 of the Code of Civil Procedure to state a claim for such dam~
ages and shall serve a copy of the amended complaint on the de-
fendant in the same manner as a copy of a summons and original
complaint 1s served.

(2) The defendant may, by appropriate pleadings or amendments
to pleadings, seek any affirmative relief, and assert all defenses,
to which he is entitled, whether or not the lessor has amended the
complaint; but subdivision (a) of Section 426.30 of the Code of
Civil Procedure does not apply unless, after giving up possession
of the property, the defendant (i) files a cross-complaint or {i1)
files an answer or an amended answer in response to an amended
complaint filed pursuant to paragraph (1).

(b} The defendant’'s time to respond to a complaint for unlaw-
ful detainer 1s not affected by the surrender of possession of the
property to the lessor; but, if the complaint 1s amended as pro-
vided in paragraph (1) of subdivision {(a), the defendant has the
same time to respond to the amended complaint as 1in an ordinary
civil action.

{c) If the defendant's default has been entered on the un-
lawful detainer complaint and such default has not been set aside,
the case shall proceed as an unlawful detainer proceeding.

(d) Nothing in this section affects the pleadings that may be
filed, relief that may be sought, or defenses that may be asserted
in a2n unlawful detainer proceeding that has not become an ordinary
civil action as provided in subdivision {a).

APPROVED

Date

Chairman

Executive Secretary

-20-
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"

Bminﬂ l. sutm 195_&.3‘_‘1:! nddad ta. tl-u.‘: ﬁ:l.vil Co&n. to read:
1952, 3. {s) 1f the llnuu: brings an unlawful detainer proceeding
IM punuu:lon of the property is no 10113-: in issus bacause possession
u! thq ptopurtr hn bun lurrmd-r-d tn thn lassor bdoﬂ uhiq
wmﬂ»wmumﬂ;ﬂ_&m_zm_&m
m is mm case ygi____ an ordinery civil sstéenr sction

£ m—Th- leasor may obtain any ralisf to which ha is entitled,

iﬁéiuﬂiﬁﬁ[uhni applicable, relief suthorized by Ssction 95ielly
T m _gh _{ th- leswor seaks to ncmr d-ugu duurim :I.n
parl.raph (3) of lubd1V1linn (a) of S.cttﬁu 1931.2, thl lessor shall
ﬁ.tlt llmd ‘the cmphint pursuant to Section 472 or 513 of thu Code o!

"l:i.v:ll l'roeulun to o;lgg 2 5_1_.9_1!__; mh duma ges.

¢e¥. (2) The defendant nay, by appropriaste pleadings or umdmntl
to pleidings, sesk any affirmative ulief and apsert all dafmn. to

which he :I.n “entitled, gglghgr of o __g thl _Lc_yor hu mnd-d 5__ M__g
but subdivision (a} of Bection 426,30 of the Code of Civil Pm.dntl. :

does not apply unless, after giving up pou-ni&n of the property, the
d.t_qnunt_;i -ﬁu} _{Q_ -H‘luln': cross-complaint or 43 (i1) files wlnmror
an M!d lﬁt in vespouse to an sumended complaint rfi.'l.-d';p'ur’-umt to
esbsiviston ¢bv paragraph (1). | .

. mwm_&_mauuu thcg _1_.23 gl_q__:_bc
f3led, relief that sy be soumht, ot defenses .m.mm.__p_d-mrt in an
unlevtis] ¢ iga;gg ggg;udigg that has not bacome & _g_ ordina g 5___1_
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'‘Comment. The introductory clduse of subdivision (a) of Bection.
1952 3 codifies prior case lav, If the tenant sivas up ponlatlian of
the property after nomnencement of an unlnwful detainer prucslding, "the
action thus becomes an ordinary ome for damages." Uniem 01l Co, v,

haodler, 4 Cal. App.3d 716, 722, 84 Cal. Rptr. 756, 760 (1970), This

is trus where poasession is. given up '"before the. trinl of the. unlunfal
detainer nction.f Gresn v. Suparior Court, 10 Cal.3d 616. 633 n.lB. 51?
P.24 1168, 1179 a.18, 111 Cal. Rpte, 706, 715 n.18 (1974), Accord, Exbe
Cotp, v, W. & B. Reslty Co., 255 cal.. App.2d 773, 778, 63 cal., !t;itt.:"
462, 463 (1967); Mg_._','fgx_gca, Inc., 236 Cal. App L 158. 763, 46
Cal, Rptr} 389.'392 {1955} 1f there is no trial, an. £or exanplc. in a:
default case, the rule is epplied up until the entry of judsnaut. SR
' . 'Whett the tenant has surrend.red puanaulinn, the- ru&ca dlu!gnud to -
praserve the summary nature of the ptuca-ding ate no. lonsar npplteablc. 3
See, a.g., Cohen v. Supsrior Court, 248 Cal. App.2d 551, 553~534, 56
Cel, Rptr. B13, 815-816 (1967) (no trial pracedence uhen polalsnion not
in {ssue); Heller v. Melliday, 60 Cal, App.2d 639,-695-69?. 141 p. 24
447, 631452 (1943) (cross-complaint allowable after surrender); cf.
Bell v, Haun, 9 Cal, App. 41, 91 P. 1126 (l9ﬂB)'(def§ndaﬂt not in pnsnislion
entitled to sane time to. ansﬁur as in civil actions ‘Henerally). The '
limitation of uabdivion (a) to unlawful detainer ptaeeoéingl in nnt
intended .to preclude application of tha rule stated in the 1nttoductotr
clnuue 4n foreible entry or forcible datainet cases. -

Parngrnph {1) of subdivision (a) makee clear that, when the ltatntorr
conditions for the application of Section 1951.2 are met, tha damages
authorized by that section are among the rumadiel available to ths
lessor when an unlawful detainer procéading‘haa been convertsd to an
ordinary civil #étinn; The paragraph'uarvds,.émbns other putposes, the
salutary purpose of avoiding multiplicity of actions. The statutory
conditions for the mpplication of Section 1951.2 ara that thsre be a
lease, hranch of lesse by the lessea, and either abandonuant by the
lessee b-fure the end of the term or termination by the 1an:or of thn
lessen's right to possessiun. Civil Code § 1951.2(a). The latlor is
not required to seek such damages in the unlawful detainer proceeding
which hn' becn thus cunvnrted, but nny elect to recover them in s sepurate _
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1f dimnscl for loes of renf accruing sfter‘judsment uta sought by

" the lessor putsuant to paragraph (3) of subdivision (a) of Section

1951.2, the additional conditions of uubdivion (¢} of that ssction muat
be mat. And. if tha lessor seeku such. dunngeu. the last pnrtion of
par-grnph {1) of iubdivision (a) of Sectinn 1952 3 raqnires tha ‘1lessor

 to ameid the nnuplnint to state & claim fur auch reliaf If thu caue le

at 1llul\ tha lc-unr . applicatinn for leawe to amsnd 1: addre--cd to
the discretion of the court. Sea Cuda Civ, Procq § &?3. }he nuurt 1n _
Buided by a “policy of 3reat 1iberality in petmitting ananduents at any.

stage of the pruceedins « + o J" 3 B, Vitkin, anifoggin _;gggég_ui

Plaading 5 10#0, st 2618 (2d ed. 1971).. 1f tha 1eaao: amenﬁu tha ennplaint.
the defendant. hnu a risht to answar "uithin Jﬂ'daya a!ter sirvica thntenf"
or within such time as.the cuurt nhy altou., Code c1v. Prnc. 55 a7, 5,

586. o ' ' .

_ Paragrsph (2) of suhdiviaion (a) makss claar that the &-flndlnt umy
crnss—complain end any ple:d any defnnscs tu ‘the 1essnr'a nctiun for _
duua;aa., However, unﬁer pnrlgraph (2}, thn dnfendant g not obliged to

"allege in & ctoaa-cuﬁplaint any ralntad cause of actien" (cuda Giv.
Proc. § aza 30) ualess. nftet givins up posuelaion uf the ptnp-rty, the .

_ dafchdant filcn a crona-cuuplaint or filen an ansnur, nr an. auended

unnwur, in reapanaa to the amended conplalnt. Thts uill prntnct the -

 defendant against 1nadvartant loss of a related causu ‘of action.

Bubdivia:lon {b) makes clear that Section 1952 3 haas no effnct on
axisting law with respect to unlawful detaingr ptoceadiu;n where pollnlaian
temalus in issue. in such proceadings. there are a nuube: of affirnltive :
defenses the. defandant 13 parmittad to raise. - See. gég_t Graan ¥
Bugerior Court, 10 Cu1.3d 616 517 P 2d 1168, 111 C¢1. Rptt. 70# {1974);

‘Abatract _gggg_ggg__cu‘ ¥e utch;gnun, 204 cal. App. 2d 2#2; 22 cal.

Rpte. 309 (1962).




