
Note. Changes may be made in this 
tentative agenda. For meeting in­
format;l.on, cdl (415) 497-1731 

. ; '.' 

Times Place 

March 10 - 7 :00 B.m4 - 10:00 p.m. State Bar Building 
~iarch 11 - 9:00 
March 12 - 9:00 

a. m. - 5:00 p. m. 6(}1 McAllister 
a.m. - .12:00 noon~ San Francisco 

FINAL AGENDA 

for meeting of 

CALIFORNIA LAW REVISION COmnSSION 

Street 
94102 

San PranebJeo' Harch 10-12, 1977 

March 10 

1. Hinutes of February 3-5, 1977, Meeting (sent 2/22/77) 

Administrative Matters 

Contract' to Cover Professor Riesenfeld' s Travel Expenses 

Memorandum 77-5 (sent 2/15/77) 

Schedul~ for Review of Work 9f Select,Comrnit tee , 
Memorandum 77-1B (enclosed) 

Report on 1977 Legislative Pr9~ram Generally 

Memorandum 77-6 (enclosed) 

3. S1:"dy ,7B. 50 - Unlawful Detainer Proceedings (AB 13) 

Memorandum 77-7 (enclo~ed) 

4. Study 39.100 - Sister State Money Judgments (AB 85) 

'Memorandum 77-8 (enclosed) 

5. Study 39. 32, - ·'age Garnishment (AB 393) 

Memorandum 77~17 (enclosed), 

6. Study 63 - Evidence 

Evidence of Market Value of Property 

~emorandum 77-16 (sent 2/22/77) 
Tentative Recommendation (attached to Memorandum) 

Evidence Code Section 791 ' 

Memorandum 77-11 (sent 2/15/77) 
First Supplement to Memorandum 77-11 (sent 2/22/77) 

7. Study 77.100 - Nonprofit Corporations (Religious Corporations) 

~morandum 77-9 (sent 2/15/77) 

B. Study 36 - Eminent Domain (Resolution of Necessity) 

llemorandum 77-10 (sent 2/22/77) 
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Harch 11 and 11. 

9. Study 3 <l - Attachment 

General Assignment for Benefit of Creditors 

Memorandum 77-12 (enclosed) 
Draft of Fecommendation (attached to Hemoranduml 

Court .C.ommissioners 

:'!emorandum 77-13 (enclosed) 
Draft of Tentative Recommendation (attached to Memorandum) 

Lien on Inventory 

Memorandum 77-14 (enclosed) 

Use of Keeper on Execution 

Memorandum 77-15 (sent 2/22/77) 
Draft of R~commendation (attached to Memorandum) 

Bring to ~;eeting 

Pamphlet containing The Attachment Law with 
Offic:t81 Comments (distributed at 'last -­
meeting) 

10. Study 39. 250 ~ Creditors' Remedies (Exemptions) 

Memorandum 77-2 (sent 1/27/77) 
Draft Statute (attached to Memorandum) 
First Supplement to ~jemorandum 77-2 (to be sent) 

Note. We will start our discussion with item (8) on page 7 of 
Memorandum 77-2. 

II. Study 39.200 - Enforcement 'of Judgments (Comprehensive Statute) 

Memorandum 77-3 (sent 1/21/77) 
Draft Statute (attached to Memorandum) 

Note. We will start with Section 703. 1l0. 
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MINUTES OF MEETING 

of 

CALIFORNIA LAW REVISION COMMISSION 

MARCH 10, 11, A.1'lD 12, 1977 

San Francisco 

A meeting of the California Law Revision Commission was held in San 

Francisco on March 10, 11, and 12, 1977. 

Present: John N. McLaurin, Chairman 

Absent: 

Howard R. Williams, Vice Chairman 
John J. Balluff, March 11 and 12 
John D. Miller 
Thomas E. Stanton, Jr. 

George Deukmejian, Member of Senate 
Alister McAlister, Member of Assembly 
Bion M. Gregory, ex officio 

Members of Staff Present: 

John H. DeJ>foully 
Stan G. Ulrich 

Consultants Present: 

Nathaniel Sterling 
Robert J. Murphy, III 

Professor Stefan A. Riesenfeld, Creditors' Remedies 
March 11 and 12 

The following persons were present as observers on days indicated: 

March 10 

Norval Fairman, Cal. Trans., Legal Division, San Francisco 
Kathy Gravel, City of Livermore 
Robert E. Leidigh, California Rural Legal Assistance, Sacramento 
Robert J. Logan, City of Pittsburgh 
Gary B. Reiners, City Attorney, Livermore 
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Minutes 
March 10, II, and 12, 1977 

ADMINISTRATIVE MATTERS 

The Minutes of the February 3-5, 1977 ,meeting were approved as 

submitted by the staff. 

Future,Meetings 

The place of the May meeting was changed to Sacramento. 

New Commissioners 

The Executive Secretary reported that he had been advised that the 

Governor had appointed two new.members to the Law Revision Commission: 

Beatrice P. Lawson, Los Angeles, replacing Marc Sandstrom 

Frofessor Jean C. Love, University of California at Davis Law 
School, replacing Noble Gregary 

The Commission requested that the Chairman write to the Governor ex­

pressing the Commission's apprec;i.ation for these new appo.fntments. 

Contract to Cover Professor Riesenfeld" s Travel Expenses 

The Commission considered Memorandum'77-5. The Commission unani­

mouslY'approved a contract with Professor Stefan A. Riesenfeld as out­

lined below .. The contract' is to cover the travel expenses of Professor 

Riesenfeld in attending Commission me<!tirigs' and legislative hearings on 

Commission recommendations to provide expert advice concerning the 

subject .of creditors', remedies if Contractor finds it convenient to do 

so when requested ,by the Commission through 'its Executive Secretary.' 

Reimbu):sement fOT travel expen'ses is to be on a scale commensurate with 

that provided in the Rules'andl(egulations of the State Board of Control 

for reimbursement of travel expenses of members of boards and commis­

sions appointed by the Gov~rnor. The total amount'of such expenses to 

be paid under the contra!;t.isnot,to exceed $1,000. The term"f the 
:' . 

contract is from February I, 1971,;, to June 30, '1979. The Executive 

Secretary was authorized to execute the contract on behalf of the Com­

mission. 

Contract With r;. Gerva.ise Davis III 

The Executive Secretary reported 'that the contract with Jerry 

Davis, Commission consultant' on nonprofit corporation law, terminated on 

June 30, 1976, but that the "ork performed, and travel expenses in­

curred, prior to that date have not yet been paid and that additional 
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14inutes 
Harch 10, 11, and 12, 1977 

work will be needed on this topic in reviewing the work of the select 

committee and other comments on the proposed legislation once it has 

been introduced in the Legislature. Accordingly, the Commission unan­

imously adopted a motion that the existing contract (Agreement 1974-

75(5), dated 13 September 1974) be. extended until June 3D, 1977, and 

that an additional $1,500 be added to the amount available for expend­

iture under the contract. Except for the change in the term of the 

contract and in the amount of funds available for expenditure under the 

contract, the terms of Agreement 1974-75(5) shall continue to apply. 

The Executive Secretary was authorized to execute the necessary contract 

or addendum or other documents to effectuate the decision of the Com­

mission. 

Schedule for Review of Work of Select COmmittee 

The Commission considered Hemorandum 77-18 relating to the schedule 

for review of the work of the Select Commi.ttee on Revision of the Non­

profit Corporations Code. The Commission determined to review the ideas 

of the staff of the Select Committee on an ongoing basis, with the ob­

jective of amending the.Commission's bill to incorpo~ate any good ideas 

as discovered. The staff was directed to analyze the materials of the 

Select Commi t tee as they are prepared and to present to the Commission 

memoranda that point put the differences between the Commission's bill 

and the Select Committee d.rafts and that indicate any new ideas in the 

Select Committee materials not previously considered by the Commission. 

Report on t977 ·Legislative Program Generally 

The Executive Secretary made the following report concerning the 

1977 Legislative Program of the Law Revision Commission: 

PASSED FIRST HOUSE 

AB 13 - Unlawful detainer actions 
See Memorandum 77-7. Set for hearing in Senate on Harch 29. 

ACR 4 - Continues authority to study previously authorized topics; 
authorizes Commission to drop two topics. 
Set for hearing in Senate on March 29 • 

. : ' 
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Minutes 
March 10, 11, and 12, 1977 

APPROVED BY COMMITTEE FIRST HOUSE; ON INACTIVE FILE 

AB 85 - Sister state judgments 
See Memorandum 77-8. 

SET FOR HEARING FIRST HOUSE 

AB 393 - Wage Garnishment 
See Memorandum 77-17. Set for hearing in Assembly on March 17. 

INTRODUCED 

AB 570 - Liquidated damages 
Set for hearing in Assembly on March 31. 

LEGISLATIVE COUNSEL PREPARING FOR INTRODUCTION 

Nonprofit corporations - proposed Nonprofit Corporation Law 
Nonprofit corporations - conforming revisions 
Use of keeper on execution 
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Minutes 
March 10, 11, and 12, 1977 

STUDY 36 - EMINENT DOMAIN (RESOLUTION OF NECESSITY) 

The Commission considered Memorandum 77-10 and the memorandum pre­

pared by Mr. Robert J. Logan (City Attorney, City of Pittsburg) dis­

tributed at the meeting (attached as an exhibit hereto), relating to 

direct attack on a resolution of necessity. After extensive discussion 

of the issues raised in the memoranda and orally by the observers 

present at the meeting, the Commission referred the matter back to the 

staff to draft statutory language, in consultation with Mr. Logan and 

other interested parties, to which a Comment may be appended that 

negates the statement in the Comment to Code of Civil Procedure Section 

1245.255 that review under Section 1094.5 is the proper remedy for 

direct attack. 
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OPP1C8 OF 

THIll CiTY' A1"l'OBN1IIt. 
CiJr:. of Pi~ , 

ROBERT J. LOGAN 
c::nvA i tOllNn' 

california 'La,,~vbton''CQJilllbsiOn .. 
st~fmrd·t.aw·SCb<lol ,', 

MiJ'lUtes 
Mlrch 10, 11, aDd 12, 1m 

, lMI IIAJt.IOAD AYMoIUII 
. ~. CIoLU'OINIA "N' 

. t41'HJ~ .. 

., 

Stanford.,CA 9430:; 
.' . ". . : ... - "; 

rel,C~SOF~ti"7'l:"lO . 
· ... 'Nathan1d ,S~l;~Ji9},"'" .' 

IapprtJolataths ;o~tul)ltyto, ~~1.,to;.pe,ar.~ttli$heai'in9 
being COhd1iQ~eatp,r~i*" ,'1IlY l~tter' .. ~·.~"k~.,:OfFebruiiry 9. 
Subsequeht'tiQ4;be atal:Jll:.t."i6n o,f\l.hatl"~t,·. ~.~1fath81'1ial ' 
Sterling .~;p~tea'~.tjn •.• n-llt'1; .. "l.~'.,t~~·.~ts 
and analyaint'slimealqftg'W th .po88ibJ.efiQl:atJ.~.'tc:1t~p:rid})1*!Jit . 
presented. " " . . 

Whitt' Mr~ Ster:!;iDej faHiltQpoirit oqt,'l",.tha~t~ilkl'::c1igf .... ...• '. ' 
SupervhortltMdethe followlnCJlilpeciftc:ff!:ntlM\ili Us resolution. 

, . ' . .''' 

the 

~~!'t"" 

It is that language that the court was concerned about in making 
its determination. To the extent the board squght to accomplish 
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Minutes 

Match 10, II, and 12, 1977 

the actual condemnation or acquisition of the property in the 
resolution, suchan act was judicial in character. 1 could not 
agree more with that analysis. That is not how property is con­
dE!llll!.ed t04ay. The actual determinations of taking and value are 
conducted in a judicial forum, not a legislative one.· Aresolu­
tion of necessity, under S 1240.030 of the Code of Civil Procedure, 
looks orily to the intent to conc1emn the property and does not even 
imply a finding which goes to the actual condemnation or ,acquisi­
tion of the property. Were it to de so, I would· be in total agree,­
ment with Mr. sterling's conclusion. 

By removing the filldingofthe Bo.ard of Supervisors in Wul~en that 
the property is "hereby condemned" totally disposes of the legal 
analysis in that case pertaining to judicial acts as opposed to 
legislative acts. As notman page twenty-onE/of the case, "The 
determination as to ,.,bather or not the riqht of eminent domain 
should be exercised and as to what lands 'are nt;!cessaryto b.e taken 
in the exercise of that right., is a political sp.d leqislative 
question and not a judicial one. ,. Therefore, ·the adoption of the 

) 

rel!lolution of tlecessHy ,as required .by Itate . law today, is not a ) 
mixed legialativeCind. juditlial act. It is simply a legislatiVe 
act. 

• Secondly, Mr. sterling apparently did not. have a copy of the 
oriqinal slip decision·of-1;.he supreme court in the MPH Limited v. 
Supedor Court (1975) 15 .CA3d 508. FOr your convenIence, I have 
enclosed a copy.ofthetwopritical pages of that or il;Jinal decision, 
along with a copy of the. letter which I addtess.ed to the Honorable 

- Donald R .• Wright, Ch,ief JU$tice, and the Associate Justices of the 
Court. Al]ain Mr. sterling has singled out commel1tsout of context 
which tend to cloud the issues rather than clarify them. Moreover, 
the correction.I suggested to the court was in footnote thirteen, 
not footnote five which Mr.Sterlinq makes. reference. to. His 
reference, however, is excusable since I misspoke myself in the 
February 9 letter by I'1Otinq page 513· rather. than paqe 516 (the 
correct reference). ltisquotefrollISelbyRealtyco. v. Cit~ of 
San Buenaventlira' (1973) 10 CA3d 128, Is an acctiratequote,ut 
does riot respona to the proble.."!Iwl1ich 1 raised in my letter to the 
court. In, t,hE! Silba CAS.,e,Orie.Oft,hf.: questi,ons'~as the. issuance 
of a permit. S ·09 .5 of the Code,of Civil Procedure is clearly 
the appropriate remedy through which to review the issuance of a 
permit. That is not to say because there ~~s a question of the 
issuance of a permit that thesamerevie\i is available to challenge 
discriminatory zoning. In fact; footnote thirteen indicates other­
wise. 1 believe this issue becomes a little clearer if you review .) 
my letter to the Supreme court ana the original comments in the 

'.f' . 
. ;, . 
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california Law Revision Commission Ma~h 10, II, and 12, 1977 

. March 9, 1977' ' 
Page Three 

Blip decasioJ'!.wblc~WEire <later chanqed in i:tsfina.1 printing~. 
The tWQ ~9eaolthe deC;ision and my lett~.Itt~Hltt.aohedh~eto 
as Exhibit -AM, along w:!,t;h copies ot the firia1:deCj,sion. . ..... " 

," ,." . 

1 do not,a~~,e"~t~ M;-. Steltlitigtl1at.t;be ,Jaw •. ~·~~~~ •• inis" ... 
trat.ive~.!1 ~ybe Used~Qr <1j.%~t;.t~<i!l\:t)H.~~$Q'.1l,1t,i.on . 
ofnecj!s.i.tt;.(\lll~l.r.. .';"t,~s (,mlf~nlllli •• : \1f,lG1,t,e~ ... bY.t.hlj! 

'. leqi.latill~. cOliIII!it:..tee·c~t.. . .lJ:'he •••• ~tlfJtt 1Il.:1!Iy:,t'i.tlft.·.lettei'· 
that pefl)aps..t,tOth.1D9.pan be a~l,.t~l\~wf#~t.ll.tJ._t~f1g· the '. .' .. ' 
issuesblply;-etli!ots a c:,:mcern~:m11lY"rttfiAt the ~t of . 
the le9b1ati".c_n.t"lS a.1re<\4y.J;n~r~JltaJidtht,maHer may 
end up: in 'a cQUt,tbefot'e. aliy'tMnq can be .dGl'tf;t14l9J.s:l,.~i~1y •. 

'. Under altEiriiatives, . Mr •. ster1J;n98U9'IJ8'btba~·,.t~!J4.$:rev;!.ew·· . " .. 
· presents .• '~b18ll!~qau"Clfthe, psibi.1i~Y<?r ': "'d~,' .novo:teview '. 

by the. cb\jtt" .' T~lt tJ¥lt..l" .~po~'1~~4~,-,~tj.'ownet.h~p of . 
P.t'Qpert.y.·~&c Of1;.ep ;Ob!l.~ett ' .. t9 ..••. b,e···a,"",,8t.Q.J.,ht t .... t.l:1, .... ;G):, . con-

.. cain' tb4!(tl .. ·d~".ipqJs(,evert~~.t •• ·ttl,.,.8~~;a,QJ a;ubatan­
tul evidenee#liView"tb.-t. ~t ic;"~$O*,e.'!i.t'e:ptItin,'t:bepQ:Sture 
of havin9t»'s,t· ~C!tt:h in·tI;tej,rt.~1:l.t\:lo~.9f>tI~e.sftyreasoned . 
findiiigsw}iy .tlHn'ref40~aqo~¢ll;tl~ion _ tba~.·.bett:'inpJ,eceof 
proper~y .shCIu14be·take.h . for publ10 use. .... . ttl ~ti.~·." t~ctt«t,ion, 

· of those~.IIq~cltina.intJ$~oqutt.#\lft,4~'S J.Q94..5t",i"w, will 
'. In.most.·'t~ril:;f:nce ... en4back~_tter:tq.tlt~r.'d~il\.&ody!to 

~~::,:~~~f:r;:~t;t:;~:1:t'==l!-'~~f~::~::t~bn!C-

'.~ -

. 900d . and the ·leaat.p;-J,Va'tiSi'J,njun' •• ""_:.diO.t,Ctff,lo\Jlt:U liOt out ... 
.right imposllible.·· ...... ....... / ',' .... '. ',' . ,'" 

1'hefitst.l~"'t.!VEl.p,re~.n~~byMr .• $te.tlih9~ol1eof no ....... . 
· acUon •. Mak!m.Z;.liotUtiGn'~~_oe •• J.ty.revJ.~leut1dez; S 1094,.5 

lfi1 .• i1liPlj"~J.s.tat ... ent,Q,f· t.lii!I'la~. ~eel:!.ett:~e·'.lefJ..lat:ive '. ;. 
ecmIlIIttt;, • .,..sllw t;heJ'QlI\ttI8l1tl)rt:he~Jlt ~i.It\y';qu'stions<ln ; 
t.hEfirmlnds ls qb1iO\i.l,Y,'P~EilY'Bp~li14tiv~'~ ..1_":t~ b1aIJfJ!1ethat 
most. of tJt._salUBBd tlieiJtatf'infamUon ",as correct.. ··Weret:be 
legblilt~v.C;:~tt'!!~. advised o~the,d.g#olitti~a witicll,tJia,ve .' 

". pre~ted t.o Y"~l:1'c;m;mis.lon, I fu.lly.a\1ISPecit:j:h~tthey ~u1d have 
Be t;.edi~a dlff!!retltmanner • . .. .. .' . 

".,' . 

Thesecd~Ha1t.ernative is f;!qU&llyuDaCceP:t~Ii'l..¥,Cle.r.Y~ legisla­
tion eanbepass~d"hiehal.1;:etso:r1tiOdifle. e.-selaw.· Theleqisia­
ture'~ st;andatd of .. reView ....grossab1i.'" C)f·dbcreUon". a1 thouqh 
somewhatincortl1!stentwJ,th tfie cortcllisiveeffect set forth in 
5 '1245.250 of the Code of'ciVi1~ot::edutei..S: cll\ll!(rly not a license 
to conclude that S 1094.5 review .is .. Ii sOUtce pi dire.ct attack •. If 
that were intended it could have been clearly stated as it is., 
underCEQA •. Moreover. the comment theQOmmittee cannot enlatqe . - .. . - " . 
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California Law Revision Commission 
March 9, 1977 
Paqe Four 

. upon the scapeof' r~viewspecifical1y set for.th in the legisla-
tion. . 

. . .. 

I am obViously . supportive of.alternate. thli'eea~dtni9ht even'," 
suqqest.tbatsome1:onIb!l1ation· of. al~native t.m:t!e and, alternative 
four ,might be the best,llndoos.t practical .solut:~on •. ,.unfortunately 
the8tan'~rdof "goroasliPuseoi discret.ion-lsY&/Juellt·hest. ' 

A~ set 'forth ~~rlier' in thb letter, lam si111 of the opinion 
that the law. is clear - .that the resoll,ttion ofnecelillU.ty is cine 
of alegis1ative chartlcterand therefore isi1otil1nde::anycircum­
stance,subjecttoattac,k unders 1094.5 of thl!!.CQ4eof Civil.. '. 
Procedure •• ·, ReviewingS 1240.030 of tbe.CodeofCi"lil.. proc'i!dul:e . 

. makes it, clearthllt; in no.respect arethef.1-n¥~whlch.a:;e .,' . 
required to bs IiJa:de jUdic,Ldln charaPter. , i\lt;llo\llJtrf .. ct8can be 
presented tOsuPPOl:'toneor' more or thef!n4l.nC1fl.tbe f;tndinqs. . 
themselves are sti1:i. bueduponatt . overall legislative determina­
tion of the condemrtinq body as to what is ~t:for tblll p'*'lic. 
health, safetr,and genei'lll welf;are. ' 

I would .qab aU9gestthat\,'thiaCOlllllli~sion .~k.:wMtever steps it 
deems appropriate to. olear up' thiso~fusion •.. ,.,. . 

RJL:dk 
Attachment (1) 

ROBER'l'J. 
City Attorney .. , . 
City of PittsbUtg 

,) 

) 
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Mllrch 10, 11, lind 12, '1917 

IInl1rJralllcJu3 t te.eli' -2- November ~O, 1975 

revl.cwo1' lcg1.SJutlvc aC1;ions under thearb1trary and. 'caprl- '. 
ptousst;llldard of CCP 'SloB5 w111he,vcQ.substal1t1a1adverse 
Jmpac~,upoll ,the COlll1ue.~of affa1rs of a~l locRl. l,.egislative 
j)pdleo. . ,.',..', ." . ' " ' .. 

, '.. •• • .--' < , 

, ". 

i'hc rl"llll'irllinent'of detnHedf'lnolngs 'or fuct, and ,revIew' by 
r;l,IbGtanti 0,1 evl(1<.'ric(,u~lderCcP§lo94.5 for 11!':!;lsla:Uva acts 
,(muld Inhlb it. the t)X'C'l'ciseof dlscreqon bYloc;Ulegls1atora 
in zonlnz mnt,tetssndtlther' 1egislattve dec: i's.t~mll •. '1'oconverl 
fones.a lcglSlot i v(!¢~terJt\l~t tons, 1ntotr1a:t.,ljrpe;Pl"oe:~edtn~s . 
liQuId huvethe unfort;ulla.te effect' of restr/i\lntl'!-w .• le)tls1e.tol'lJ· 
from C:<lll'l~SS I nr. a b.l'llI-~dra:.nge . of 'consJderat.ion~wht:p.b other­
t'liGe milsht p.utm· lnt9 th!1! <lec lsI on fol," f.e~t"dl':pt'",~udlclng . 
~hc ,legal pOtlit.IQllof ~!1e legl;slatlvel;lody. Thestanderd of 
i~ev tew under qC~HU94 .5would'teruit'Ollial<ie ic,llli!lahdpro- ' 
cedllral col1s hler/.ltlc)l1s piU'amOl.int to planriing l{Jldothe~," 
~egl t lmate, :leglol,atl11'ecol'lstderat lons, ..... . ........ '" '. .' 
{. . -. ': . ''::;' 

+h1s would be '~Oftkt\ln.ate in .!I .. ·time~i Ihcre~1nlichal1e,nge· .. " 
to local:leglslutQr!1.t,6prov lde Inno .... attye.,s6lutions.to .. ' . ) 
lncreas Ing;lyeorllf)lex' pl8.nn~ng problems. . .' . . 
, . . . - . . ~' -

iOl1ln~ tj!1.Gh~retqf£ll'e bc.en c(ll1s1d",red,apuFe-lylegi'slat lve ~ . 
~ ct. . g(l11 D IIJf!;(il~uJJ.dlng Contrttct.or.sJ\llsoc In M gn: v.,e i ty . 
CoUrt!: (J Ill' C I tynrgi.lRPj ~&o (19'm J. 13CM??£) a£212;. . 
'(t.1paH:o JiF.sn .,ffi)l' •• · ~lt';{;Jnlc' C:onUli\lnHy v •. ' (!oqnty of Los Angeles 

IW
·~ ffi1' Ie 3d5\J6at511; :J5hI1$tQHV •. ~l'tiyor.Cla.relllont ,' .. 

' .. 19.5. 8 , 49. c 2.t18.~~66 .. ~ta34.,:,.a.3. 5.JlI~1t~rav.(H~t~.Pl'tijSl\n,eleS 
'19h9 , 33C 2<1 J153t;1t4~Oj cti'f0rlta\tsoU';o·.,'(',olm-tfo .... ' 
~t1rlll (l~}'(O) ':l~C:~3d55ll ~t263;lnltm'l.v,.,fVi,",Wpu, ..... '.. . 

. $Ull ct'.V Ir.nrr .•. ·'( 19. '(.n) ~ 7 C, A. 3d. . 70l5'. 'at. ,.J14.j.'. cRIcht~r¥ ;BO$.rdof 
$upc·rvLcror& (.l968h 259C: .. A2"d 99 at 10!);lI'andOC v.CUlf of .' 
(Jakinnl} (1962) .~oo CA 2d 6pgat .611. ,., '. 

. 'J~tc Courtha~ alrini!6)ls lstently held that . the.leg1.s1Ilt.~ve· 
ncb; of loca.l botilt'Gare ,n6t tevlewl.\ulEi un(\¢r:qcp<UQ94-5,- . 

. ~t.r~nky v .Sf:lll~il.':acpuntYEIII~lO~ees, ~et[l·.e\llil.rtt A$G?~llltlotl 
H9(4). IIC 3d )Jaa 3;, fn.2.lxby:v. p~;rno, ll<JrI)' 
I~. G 3d. 1300t·137: Pltts .. v. 'PeNuss i196?1, ·,tJ"l':2u·.B24 ·at 833; 
IHloon v. Jllddpll 'yal1.fly MuntctpalWatern!.i:ltrt~t(1967),· , .' 
~56 C 1i;!!1 ;!'t:\ :11;l"('r'-2't9~m'pdi v .sllpcrl.urCOUl't (1952). . 
.1.09 C,A 2d5Vh,ot ~9ij et seq. '. . .... . .. ,. . 

We fee;l the clint Inctl (in bctweellqulll.l ... .1lldlchtl ,(lnd J,ep;lslativc 
dcts as heretofore l'ccognhea bytlIHr CO\.lrt. 1.s valid and, ) 
shnuld be main'\;oltled: ." . 
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on the <HHlUlnpt I. on tllU,t the footllOte may have berm an error 
,or an ovC'rsLght, \~e 'f(w1 a,s',officernof the court, oblL~e'd' 
t.o inform you ,of the potent tal, problemo whlch could' arise 
j,r t.hl.l'I particulaTlll'inc1ple 1s adopted. ' 

\oil' In no \~I1Y (krd l'P lW·1.hl.c Inttm:' to lnt.(!rr(~rl~ w),1.h -the 
ClIul'Vn Iluclllil))\, but {'cl'l thut tlic matt.or to ul' cnuu!l;h 
r.l!?;n If lconC'e to, 1'I"qu ire th 15 extl'aord l.nal'Y request for . 
c 1111' if I cath1l1. ' 

" 

. 

~
. opectfu, Iy, ' 

. ....." . . Ii . 
'7-'/I~ 

. OBERT~;J /~OGAN 
( ..-
,-,,' 

R,TL:ju 

cc: 'fclulloff , Bob'rom;ky, Wall in & DUkes 
Attorneys a.t La\~ 

'113110 H. Olympic Boulevard, Suite -145 
Los Angeles, Californ~a. ,90064 . 

Ebben &. Br61m 
Attorneys ut Law 
615 South ]?lO\~er street, 
fps An~ekr., CIlllforn1s 

nllvcr, Ht.rll'VC'l' ,r.: Laskin 
At. t01'l1eY'sot Law . 
1000 Sunset S'dulevsrd 

Suite'1201 
90011 

Los Ahgr'leo, CaUfornia90012· 

FrcrlCoplo(', l<~r;.q. 
At. torney /I tL(J\~ 
Post Office Flox Z(9 
Mounta:in vte,~ j California 94042 

f,1'l1f!;IIC of. r.:CI Horn ta Cit to s 
110n elf:!;I',','f, '. 
:;Il"l'mUel.lf,(" t:1I1.ll'ul'nlu 9~tJ111 , . 

, 
,lxM,bit ftA"~ge 3mf !f' 
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il1llividua1l) for lO!)GCO due \.0 chances in ;~oflLne, 1'01' 

w'l thl:1 the 11ml tG of the pol icc: pO~ler -r.ol!'.e unc::'l~pc:n­

sated hardchlpG muct be borne hy lndlvldllal~ ae the 

price of living In ~ modern enllehtencd Ilnd prOGre(;oi.ve 

cOlnl~unl ty. I (Metro Realty 

[19631 222 Cal.App.2d 508. 

.. 
v. County of E1 Dora:J::> 

• • t~h? Cn! .APf.o.2d at 

pp. 602-603; emphasis added~) 

We have only recently reaffirmed this prin­

ciple In Selby Realty C::>. v. City of Buenaventura, 
13/ ., . , 

Gupra J 10 Cal. 3d 110T we held in that case that a 

ma.in::; in the same state as the day. the plaJ.ntiffG ac­
quired it. Thus we need not here consider ·thequestbn 
of D. nonconforrdng u(;e which the zoning auth::>ri ty 
seeks to terminate or remo,e;.for plaintiffs have 0.1-' 
1eeecJ that they el1joy a vected rieht, not l.n an exist.­
inc; use, but in a ~:E.'!'e zoning c1allsJ.ficat;io!'1 on vacent 
land:-'fhis case therefore ra1.oeo no issue of the c::>n­
atltutionality of 0. zonin~ rec;ulat1.onl'lhic.i1 requires 
the tcrtlination of an existinG use. (Cl'. Livingston 
Roc.k ctc. -Co. v. County of Los Anc;eles (1954) 43 Cal. 
2d 121, 127.) . 

13/ Plaintiffs arGue th!lt Selbv l.ll distin­
(';ul uhablc Occause that case i.l1lro1 ved illiil'rfor;:: zonine 
c1acGlfic.atioQ while in the inst~nt case plaintiffs 
have tendered alleGations of discrimlnatory zoninr; 
c lacs ifica Hon. The as scr~ed d l.::;tincti or· lacks Hub­
ctancc. Plaintiffs have a remedy in a mandate action 
nr.;alnst discriminatory ~olllllr;. (Code Clv. Procq 
§ 10911.5.) Doth their cOlllplnint and their brief::; in 
thls cnse, however, urr,c that the injury con::.tl tutinl~ 
th.e tnkinr; \-lac the redt!C tion in market vnlue· of the 
land. I f such a retlue tion C. 011 r.t t tuted nn 111;lury J 1 t. . 
w::1Il1cJ OCC\Il' rcc;nrdlcs::; of··the lcr;allt.~' of tilt' .:onlnc; 
nc t lon oecasl.onJ.nt, it; Indeed I~C ha.ve he ltl that the 

12 
Ixh1bit nAN page 4 of 9 
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ID.mlo~rncr c~JUld nol. eroploy ·invernc condcmnation to 

chnllcnr;e a zonlne; ordinance ~lhl.ch reqllil'ed hlrr. to df!d;' 

icatc part of his land to the city an a condi!.ion of 

recch'ing a buildin~ permit: "'l'he slxth C!l.UIiC of a.ction 

souneln 1n inverne conderr.nation andllllec;es that the 

city hils 'taten' plaintiff's property without compensa­

t.lon. Ar,o.in, insofar B.[lthLs·cb.u[le of action is batled 

upon the ~doption of the general plan. there itl no 

'taking' of the property •• • • The appropriate method 
., 

by which to consider such a claitn is by a pJ'oceedin£j 

in mandan:lIs under sectioll 1094.5 of the Code of Civil . W 
Procedure." (10 CIl1.3d at pp. 127-128.) " 

. i 
. , 

t,ron!';fuiness of the statc I G act.ion is· irrelevant,. inJin. 
inverse condemnation catlC, (t:: ./;" Hbltzv .S'Upet'ior. 
Court (1970) 3 Cal.}d296 , 302.) ThuS; if .plo.~~tiffo 
have Guffered an Injury cor,nl1.ableunder"'1rn-Hf::u:n1.a 
Constltution. article I. sectlon 19, the!{'llto.tlci ~imtit.- . 
led to compennatl.onregardless of the publicnee\lcy'u . 
wroll~~rulne!ltlin causing the injury. If,::m tho ot.her 1.'/ 
hand, the.'c.it.Y hnn acted Ilr.bitrarilY or d1.Scrl.r.,Lno.t;o.r- V 
lJ.y i.n pat;sitltr.t.Iiezonine;ord1.nance or Which theyc:ol':':' 
platn, plalntiffs ~lal1dentlt.led to rellefb,yo.ddnl­
stratlvemandatc. Since governmental fault 1s irrele-
vant in an inverse condemnation net lon, Selby I [l d1s-
cU5!'ion of the i:nproprlely of inverse conderr.nation n~, 
0; rcn:cd~' 1'01' alleccdly improper zoninr. 1s nppo[litc to 
the l.nsto.nt case. 

111! Nel ther SclEi'. nor thin cane present:; the 
dl::;t;inc t; problem:! ad!llnr; rrol;~ I.nc,:jul table :'.cmLllr, nc-. 
tl.olHl tlndcl·t.aken by n p!,llllic t'.cr.ncy o.r. n prelude to puh­
He uequlr.tU~.n lKlopplllB v. Clty or ~;hll:L1er (19T~!) e 
Cal.3d 3:1;-"PCil"(:"d. Y. County ~lr Sn('r£ln:rmt.o(l'.)!l~) 2(1 

.-
13 
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HFH. LTD. V •. SUPE1UOR COUIlT 513 
15 C.3d 508; 125 Cal.Rptr. 365. 542 P.2d 231 

(I) (SH tn. 3.) The trial courl sustained II demurrer without leave to 
amend to plalntlll's" cause of action in Inverse condemnaUon and 
plain.11l1's sought review.S 

I. (2) invtlrst condtmnal!on dotls not fit! in zoning actions in which tltt! 
complaint al/lIgts mere rtQuet/oll o/markel value. . 

The courts of this slate have recognized the constitutional values 
served by actions in inverse condemnation .and have not hesitated to 
validate complaints appropriately employing this theory ofrecovery,4 At 
the same tIme, we have recognized mandamus as the proper remedy for 
allegedly arbitrary or discriminatory zonlng,& and have in appropriate' 

Exhibit "A" page 6 of 9 

) 

) 



( 

( 

( 

Miqutes 
March 10. 11. and 12 i 1977 

514 HFH. LTD. V. SUPERIOR. COURT 
15 c:'.3d!lOS; 125 C.I.Rptr. 365. ~Z P.2d 237 

~as~ struclcdllwn land use restrict,'lln. wbich suffered from procedural 
orsubslant1ve deficiencies.' ... . .. 

We havencver.however. suggested that illverse Conde~nltlon 11y'11l 
eballengeI zonlns action wbose only !llIesed effect WIlla dlminutloi1 in 
IIw: ntarbl vil\ie of the .fl1O.perty.·II1QueStion.(r:t' ...•• M(J~SI v. CatinO' of. 
&m Lull Oblipo.· (1%7)241. Cal.~pp.2d600 ("·CaI.Rplr. 71OJ;J While 
Ihll ~lat'Qrtludaw istufftclen,lyclear\Qad,..it or little driUb\, weahall 
btle~y revlewits development alidbaSiL .. 

Zonlnadeveloped stowiy/n the l.aUe~ parfor thelftitcellllUy. Jnlts 
early.sI1l8~.S it was f'requently 1l1distlll8 .. Dlib.ble ~the poWer to abale 
publit nUisances. f but tkellnldecad~5 or Ihi' ~11h.l¥1.wlhe enactmel1t 
or more COnIprthenslvuOl1l11g Il~.ndthe;deyel!lp"etltorthe concept 
or city' planning. I Shortly aner theSe chinges . blpnto.tiike elf«\, 
chaHengei htboth stlltland federalcourta ralsedlheql,1estlon of the 
constltutiortaUtyo(these restrictions or the individui1's previous .abilit)' 
Ip do ",:,ilh hfsiitid wblltbe dlo5t!. boundedonwby t~e Jaw.s of public 

· and pn"Bte nulSllllce. WblJe the tegalco.ntcKt lnwhichthls question 
arose dlJretedrlom ciIn to ea·se;· Ibe colitis of litis stat,. ilJlc!;<tbe Uliiled 
Statn Suptenle Couttllrmly rejected I~enotloll that die 4iminlltloi1 of 
.Ih~vakle of prevfou~yUnrtstrij;f~ land bylbe i1llposidonor zoning 
.could cOll~nute. takJtt8 hnpermlS5lblelll the absence ~co1llpenS4tien.l 
We.h.veioi1g·adhetedlp that ppsition. 1O 

· .... TpdemOl)5trate ,the!leUled Illiluruf tbclssue bdoteuSwcpolnl out 
that tbeUqi'ed SllIt!!$SUprl!mcCourtfa~ed thuame quliltloi1 in Ih4t Inl 
major conslUutioria1 I;hallcngetomodent zonlnlte come before iL 
(Euclid v. i(mbltrR~/1)I Co. (1926)212 U.S. 365111 LEiJ. '303.41S.CL 
.114,.54 A.L.R. ,10/6].) Tenderln8111c&ltlon8 alm"Jt.ldentk:al.toth~e 
.ftBmiIIIl4·li/1\ l.;Jgunti: wr.An~. ~. lhHtrdof Ptrlltll A~s (1961,.6ft (',Ud?'/'9 

;(.tRl\tr.·'~417 l'.2d 8101. HlUirff~. 11. ""'II. of .. . RD. $I 1I~3) 59. tal.2cI ]l6.fll<".· .• I:Rptl. 
· 335.3'811'.20151; Joltn!!PIl v. BO(IIfI or S~_J 11941131 f.l.ld G6 [lu.I>~ 6861; . 
. Skttlh v.('Ur IIIlulIIIl'viI" (.1939)14 CaUd21,3 i~3 1';2d9Jj: llI.IJ/II H.It/1tn A.«tii. Y.Ad. 
of$ll,fflWJIIit C [9S9)1'1OCal.App.2d 6191119 1'.2lI9J4~ ..... .. 

'In nHltIJR f(it (1886)69 ('.1. 1.9/W P.327/; 1ft "'~R'" 't. 1(_,(188.7) 123 U.S. 
6lJ 11ILJ:d.;205. 8S.Cr. m~. .... .. 

"".llfotnhlenllct¢ ltsO"! .tatcwid. WIIin,Jaw In. 1917, (SIatJ.191't ell. 734. p. 14111;1 
.. "1:. .. , Wrl<''''Y.S~·Q.!I'I· (1909)214 U,S. 91 15jt.I'.d. 921,2U.CtJ611; 1; .... ,,,,,,. AHtlslw­

RtoiI)'CfI. JI9U) 212 V.S. 3&5.111 t,Ed. Slil. 41 S.Ct. 114. 54 A.Ut. 101&1;"'111". 't. 
Boliril Of I'IlltI/dYorlr"H92;/J9,fc.';"711234 P. 381. 38 A.LR. (479). .. .. 

1OE.1l:. t!k('.m~)' Y. CI~I' 01"""''''''',111 ~ (1953/.41 ('~tld 1.79 1264 P.2d9~2/; 
. ('onloTltItiMIR«1i Pror/uifl t", 't. OIl' of Lo, AnI!"" (962lS1 C.t24 51'/20 (' .... Rptr. . 
638. 3101',2cll421; s •• S •.. Ib)'R."I.~I: t". v. ('11.1' or Son 1J'''''''?PnI. ~1If( 191.3) 0 C.I.:Ii:Il10 
1109 Cal.Rplr. 7\19, S14 P.2iI IIII;Si<JI' o{C .. 'lt"",,,, v. Silprrlo, Cou" (V_r".) (191~1 
12 CaI.3d 2311115 Csl,Rplr. 497. Sl~I'.2il12.n .. 

INov. 19751 
Exhibit "A" paqe 7 of 9 
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STUDY 39.100 - SISTER STATE JUDGMENTS (AB 85) 

The Commission considered ~femorandum 77-8 presenting various 

matters for Commission consideration in connection with Assembly Bill 85 

which was introduced to effectuate the Commission's Recommendation Re­

lating ~ Sister State 'Ioney Judgments. 

The following amendments to Assembly Bill 85 (as amended in As­

sembly February 15, 1977) were approveri by the Commission: 

AMENDMENT 1 

On page 3 of the printed bill as amended in Assembly February 
15, 1977, strike out lines 38, 39, and qO, and insert: 

judgment. 

AMENDMENT 2 

On page q, line 16, after "judgment", insert: 

under this section 

AMENDHENT 3 

On page 4, line 29, after the period, strike out the remainder 
of the line and all of lines 30, 31, and 32. 

AHENDMENT 4 

On page 4, following line 39, insert: 

(c) Upon the hearing of the motion to vacate the judgment 
under this section, the judgment may be vacated upon any ground 
provided in subdivision (a) and another and different judgment 
entered, including but not limited to another and different judg­
ment for the judgment creditor if the decision of the court is that 
the judgment creditor is entitled to such different judgment. The 
decision of the court on the motion to vacate the judgment shall be 
given in writing and filed with the clerk of court in the manner 
provided in Sections 632, 634, and 635 except that the court is not 
required to make any written Hndings and conclusions if the amount 
of the judgment as entered under Se~tion 1710.25 does not exceed 
one thousand dollars ($1,000). 

-6-
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STUDY 39.160 - ATTACHMENT (LIEN ON INVENTORY) 

The Commission considered Hemorandum 77-14 cOlOcerniug the extent of 

the attachment lien on inventory obtained by filing a notice with the 

Secretary of State and decided that amendatory legislation need not be 

prepared. 

-7-
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STUDY 39.160 - ATTACHMENT (GENERAL ASSIGNNENT FOR 

BENEFIT OF CREDITORS AND BANKRUPTCY) 

The Commission considered Memorandum 77-12 and the attached staff 

draft of the Recommendation Relating to the Attachment Law--Effect of 

Bankruptcy Proceedings, Effect of Ceneral Assignments for the Benefit of 

Creditors. The Commission approved the proposed legislation for intro­

duction in the Legislature subject to the following revisions; 

The terminating effect of bankruptcy proceedings should be limited 

to petitions filed and administered in California in order to minimize 

the detrimental impact on the position of persons attaching assets of 

the defendant in California as against persons attaching assets of the 

defendant in other states whose liens would not be lost under Section 

67a(l) of the Bankruptcy Act if obtained while the defendant was sol-

vent. 

The terminating effect of assignments should be specifically 

limited to general assignments for the benefit of creditors which assign 

all of the defendant's assets not exempt from execution for the benefit 

of all of the defendant's creditors and which do not contain preferences 

of one creditor over any other. 

The assignee under a general assignment should be subrogated to the 

rights of the attaching plaintiff so that the termination of the attach­

ment will not benefit a lienholder whose lien is subordinate to the 

attachment but which is not terminated by the general assignment. 

The temporary protective order or attachment should be reinstated 

if the general assignment is set aside as a fraudulent conveyance or for 

some other reason, just as a lien which has been voided under the Bank­

ruptcy Act is reinstated if the person is not finally adjudged a bank­

rupt or if no arrangement or plan is proposed and confirmed. 

Section 493.040 should be revised to be consistent with the Bank­

ruptcy Act by providing for the reinstatement of the temporary pro­

tective order as well as the attachment. 

The Comment to Section 493.040 should note that federal law pro­

vides for tolling state statutes of limitation and cite Booloodian v. 

Ohanesian, 13 Cal. App.3d 635, 91 Cal. Rptr. 923 (1970), applying this 

principle to an attachment lien. 

-8-
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STUDY 39. lfQ .. A"rTACH''fEXT (COURT CO:.rqSSIONERS) 

The Commission considered "emorandum 77-13 and the attached staff 

draft of the Tentative ,<ecommendation Reldting to the Attachment Law·­

Performance of Judicial Duties ~y Court Commissioners. The tentative 

recommendation ~7aS approved for distribution for comment sub-ject to 

editorial revision and the follot.ring decisions' 

The first sentence of the second paragraph on page one of the ten-· 

tative recom'Dendation should be revised to read' 'The use of court co~­

missioners to perfor~ subordinate judicial duties under the Attachment 

Law will maximize its efficient and econo~ical administration. 

(In page two or three, a sentence should be added to the effect that 

preliminary and uncontested matters may property be designated sub­

ordinate judicial duties on the authority of "ooney v. Verrwnt Invest­

ment Corp., 10 Ca1.3d 351, St5 ".2d 297, 110 Cal. '1ptr. 353 (1973). 

The outline of judicial duties under the Attach!!lent Law., attached 

as Exhibit 1 to '--!emorandum 77-1" should accompany the tentative recoro­

mendation as an exhibit when it is distributed [or comment. 

-9-
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STUDY 39.160 - ATTACHMENT (USE OF KEEPER ON EXECUTION) 

The Commission considered ~lemorandum 77-15 and the attached staff 

draft of the Recommendation Relating to Use of Keeper Pursuant ~ Writ 

of Execution. The Commission approved the recommendation for printing, 

subject to editorial revision, and for immediate introduction into the 

Legislature with an urgency clause in order to achieve the earliest 

possible resolution of the problem. 

-I ). 
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STUDY 39.200 - ENFORCEMENT OF JUDGMENTS (COMPREHENSIVE STATUTE) 

The Commission continued its consideration of Memorandum 77-3 and 

the attached staff draft of the Enforcement of Judgments Law. Sections 

in the articles considered were tentatively approved subject to the 

following decisions: 

CHAPTER 3. EXECUTION 

Article 1. Writ of Execution; Several Writs; Successive Writs 

§ 703.110. Application for writ; several writs; successive writs 

Subdivision (c), providing that no writ may be issued· in a county 

until a .pr~~r writ. has been returned, will have to be revised in accord­

ance with the revision of Section 703.260. The Comment to this section 

should explain the reason for eliminating alias writs, provided by Sec­

tion 688{d). 

§ 703.130. Property subjec.t to execution; exceptions 
i-,' . 

Paragraphs (2) and (3). of subdivision (a) should make clear that 

the lien referred to is one in favor of the. judgment creditor • 

. Paragraph (5) of subdivision (b). should be redrafted to make its 

meaning clearer. 

Paragraph (6) of subdivision (b) should be restricted by the addi­

tion of the words "not evidenced by an instrument" or by providing a 

definition of right to. future payments. The Comment to this provision· 

should note that it overrules Meacham v. Meacham, 262 Cal. App.2d 248, 

68 Cal. Rptr. 746 (1968), which permitted the sale of a right tol'uture 

payments (a percentage of profits) under a contract for the marketing of 

an invention. 

Article 2. Levy Procedures 

§ 703.250. Levy on property in possession of third person or debts 
owing by third person; duties; liability 

In subdivision (a), the word "due" should be deleted since after 

judgment a levy of execuHon reaches noncontingent but not yet due 

debts. In subdivisio1).s. (a), (b), and (c) it should be made clear that 

the property or debt reachable by garnishment is one that is subject fo· 

execution. 
-11-
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In order to avoid liability under subdivision (d) while protecting 

the interests of the judgment debtor, a garnishee should be permitted to 

assert that the property or debt is exempt and consequently avoid the 

duty to pay over under subdivision (b). 

'Subdivision (c) should provide for a narrowly drawn interrogatory 

to the garnishee designed to elicit whether he has property in which the 

debtor has an interest or owes a debt to the debtor, regardless of 

whether the property or debt is subject to execution. This would pro­

vide the judgment creditor with information necessary to .select the 

proper procedure for applying the property to the satisfaction of the 

judgment.· 'The Comment should note that the garnishee is not' precluded 

from providing additional information which may be desirable to avoid 

being examined in supplementary proceedings. This interrogatory would 

not create a lien on the property described which is not reached by 

garnishment. 

§ 703.260. Return of writ of execution 

This section should 'be redrafted to achieve the following results: 

If the writ is not delivered to the levying officer, it should be pre­

sumed returned at the end of one year and 90 days. The judgment cred­

itor should be permitted to return (or redeliver) the writ to the clerk 

if it has not been delivered to the levying officer. At the latest, the 

writ should be returned one year after the last levy under the writ. 

Writs of execution should be leviable during the first 90 days after 

issuance. In order to facilitate satisfaction of money judgments, and 

to avoid the problem where the writ is needed to complete the sale of 

property but can no longer'be levied, the law should be revised to 

permit more than one writ to be outstanding in a county, subject to the 

limitation that only one writ be leviable at a given time in that 

county. 

§ 703.270. Lien of execution 

Subdivision (a) should provide that the lien of execution should 

expire one year from the date the property is levied upon rather than 

one year from the date the writ is issued. Subdivision (b) should 

provide . that the lien, rather than' the levy, on an interest in personal 

property of an estate of a decedent fs"effective until the decree dis­

tributing the interest has become final. 
-12-
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STUDY 39.250 - ENFORCEMENT OF JUDGMENTS (EXEMPTIONS) 

The Commission concluded its consideration of Memorandum 77-2 

relating to the basic policies of the exemption laws and considered the 

exemption provisions of the proposed Bankruptcy Act attached to the 

First Supplement to Memorandum 77-2 (erroneously numbered 77-1). The 

Commission made the following decisions. 

Life insurance. The cash value of a life insurance policy should 

be entirely exempt since the insured should not be forced to lose his 

insurance and possibly his insurability by cashing in the policy. The 

loan value of an unmatured life insurance policy should be exempt in tpe 

amount of $5,000. Benefits from a matured life insurance policy should, 

be exempt in the amounts provided in the Recommendation Relating to 

l~age Garnishment when the benefits are paid periodically. The bene­

ficiary should be afforded an opportunity to convert the lump sum 

benefit into a periodic payment plan in order to take advantage of the 

exemption. 

Health, disability, and unemployement benefits. Public disability 

and unemployment benefits should be completely exempt. Periodic private 

health and disability benefits should be exempt in the amounts provided 

for earnings. However, health benefits should not be exempt as against 

health care providers. 

Tort awards. Damages awarded in personal injury and,wrongful death 

actions should be exempt on the same basis as life insurance benefits, 

i.e., in the amount earnings are exempt when the award is converted into 

some sort of periodic payment plan. 

Jewelry, heirlooms, works of art. There should be an exemption of 

$500 worth of jewelry, heirlooms, and works of art. 

Burial plot. A burial plot for two persons should be exempt. 

Church pews. The church pew exemption should be retained unless 

the staff finds from consultation with appropriate church bodies that 

pews are not generally owned by church members. 

-13-
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Retroactivity of exemptions. It was noted that the law in Cali­

fornia seems to be that a new exemption or an increase in an existing 

exemption does not apply to a judgment on a debt which was incurred 

before the exemption was changed. The staff should research this matter 

further and consider the manner in which exemptions may be made retro­

actively effective. 

Escalator clause. The staff should draft an escalator clause that 

would keep exemptions based on dollar amounts in proper relation to the 

variations in the purchasing power of the dollar. 

Judgment lien and claimed homestead exemption', Professor Stefan A. 

Riesenfeld, the Commission's consultant on creditors' remedies, noted 

that subdivision (c) of Section 674 (enaced by Cal. Stats. 1976, Ch . . ' 
1000, operative July 1, 1977) provides that a judgment is a lien on real 

property notwithst~nding the dwelling exemption provided by Code of 

Civil Procedure Section 690.31. This provision appears to have the ef­

fect of creating a lien on the property which is enforceable against the 

purchaser if the debtor sells his dwelling. Accordingly, the purchaser 

will reduce his offer on the property by the amount of the lien, with 

the result that the debtor's exemption of proceeds in the amount of the 

dwelling exemption will be meaningless.. The staff should prepare pro­

posed legislation in consultation with Professor Riesenfeld to be con­

sidered at the April meeting with a view 'toward seeking an amendment of 

Section 674 before, the new law becomes operative. 

-14~ 
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STUDY 63 - EVIDENCE (EVIDENCE CODE SECTION 791) 

The Commission considered Memorandum 77-11 and the attached law 

review article and extract from the study by Professor Friedenthal sug­

gesting a revision of Evidence Code Section 791 and the First Supplement 

to Memorandum 77-11 and the attached letter from Professor Kaplan join­

ing in the suggestion that Evidence Code Section 791 be revised. 

The Commission decided not to recommend any revision of Evidence 

Code Section 791. 

-15-
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STUDY 63.70 - EVIDENCE (EVIDENCE OF MARKET VALUE OF PROPERTY) 

The Commission considered Memorandum 77-16 and the attached draft 

of a tentative recommendation relating to evidence of market value of 

property. The Commission approved the draft for distribution for com­

ment, with the following changes: 

Section 811. "Value of property" defiIled. Section 811 was revised 

to read: 

Evidence Code 1. 811 (amended) 

SEC. 3. Section 811 of the Evidence Code is amended to read: 

811. As used in this article, "value of property" means 
~ke eme~H~ e~ ll1~a~ eempeftse~feft~ ~e be esee~~efHeft ~ftfte~ See~feft 
,j,9 e~ .... i!Mde 'I e~ ~he S~e~e €efts~H\:1~"'eft Sftft ehe allle,~ft~ e~ 
¥ei~eT ftdlllellC-; eftft befte~'Hs ~e loe !lseei!~e!fteJti~ftel:" .... n:l:eies 
4 ~emmefte!flll w!~k Seet~eft ~6~~~,j,91 eRe ~ ~eeMmefte:l:ftll with 
See~feft ,j,~6~T4,j,Q1 e~ Sfleptel:' 9 e~ ~i~ie + e~ Pert ~ e~ ehe Sede 
ef Siy!i Preeed~~e~ market value of any of the following: 

~ Real property ££ any interest therein. 

ill Tangible,personal property. 

Comment. Section 811 is amended to broaden the application of 
this artIcle to all cases where a market value standard is used to 
determine the value of real property or any interest therein, or of 
tangib,le ,personal property. These cases include, but are not 
limited to, the following: 

(1) Eminent domain proceedings. See, ~~ Code Civ. Proc. 
§ 1263.310 (measure of compensation is fair market value of prop­
erty takem). 

''(2) Property taxation. See, ~ Cal. Canst., Art. X~II" 
§ 1; and Rev. & Tax. Code §§ lIO, 110.5, t,OI (property assessment 
and taxation based,on fair market value or full value). 

~ . . . , - . 

(3) Inheritance taxation. See, ~ Rev. & Tax. Code §~ 13311, 
13951 (property taxed on basis of market value). 

(4) Breach of contract of sale. See, e.g., Com. Code §§ 2708, 
2713 (measure of damages for nonacceptance, nondelivery, or re­
pudiation is based on market price). It should be noted that, 
where a particular prOVision requires a special rule relating to 
proof of value, the special rule prevails over this article. See, 
e.g., Com. Code §§ 2723, 2724. 

(5) Fraud in the purchase, sale, or exchange of property. 
See, ~ Civil Code §§ 3343 (measure of damages based on actual 
value of property). 

-16-
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(6) Other cases in which no statutory standard of market value 
or itseguivalent is· prescribed but in which the court is required 
to make a determination of market value. 

It should be noted that this article applies only where 
market value is to be determined. In cases involving some other 
standard of value, the rules provided in this article are not made 
applicable by statute. See Section 810 and Comment thereto. 

This article applies to the valuation of real property or an 
interest in real property (e.g., a leasehold) and of tangible 
personal property. It does not apply to the valuation of intan­
gible personal property which is not an interest in real property, 
such as shares· of stock, a partnership interest, goodwill of a 
business, or property protected by copyright; valuation of such 
property is governed by the rules of evidence otherwise applicable. 
It should be noted, however, that nothing in this article precludes 
a court from using the rules prescribed in this article in valu­
ation proceedings to which the article is not made applicable, 
where the court determines that the rules prescribed are appro­
priate. 

Section B17. Leases of subject property. Section 817 should be 

amended to preclude consideration of leases of ·thesubject property 

entered into after filing of the lis pendens, in the same maqner as 

Section B15 (sales of subject property). 

Section B19. Capitalization of income. The staff was directed to 

revise subdivision (b)(l) of Section 819 for clarity. 

The Commission also received a letter from Chairman McLaurin con­

cerning the draft; a copy of the letter is appended hereto. The Com­

mission directed the staff to bring the letter to the Commission's 

attention at the time other comments relating to the tentative recommendation 

are reviewed. 

-17-
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.RI'l:· MI.'lIIorandum' 77-16 and Attach(>d' Draft' 
of HecornmendatiOil . -.. ~ 

. Dear' ,10hn: 

The following are' j uet a. fewcoin/l\ent~""i:th reI!· r­
enee .. to theproposea'ch~nges in the Evldt>.r;tce co:<lc. 

ti,rst,.Sect;lol'1 8U: . The phrase" ••• oriti> , 
equivalent." see)lls to .. be.unnecessary, 'cotlfusingand unintel­
ligible when \.isedwitll,the phrase " ••• m"tketvalueof 
property ••• " Your Clomment states.that this section is 
amended· tobrdaden the application to aV case:swhere a. 
marltet value standard •. is . usee.. If this is the purpose , 
then the phrase D,,.' or its equivalent" ,is ur11lE!Ceesllry. 
Further, t do not knOw whilt the"eqt!ivalellt~ o(marltet 
value b. Market Value is mark1!tvallle.H thcphrase 
"actua.lvaluenisp~emedanequivalent>of. JIIarketva'iue~ .• 
then it is unnecessary to '\,t.9C tlu~p'\1raae •.... If "·ac1:.u~l·Value·" 
is not f;he same as muket value, then it cannot.bctM 
equivalent. I would sl,Igges.t the delet.ion oftheplirase 
fl ••• or, its equivalent"from .Section au. and Section 812. 

second, l'ection' BU(2l:· 1- do ilot~eHeve that-the 
owner of any right, title or' intere.st .in the property. be i.nq 
valued should.be permitted to express an opiri~on' of tht.! entire 
property being· valued 'other.thanthe value oj; his. right, 
.title or interes.t,· or unless he is' otherwise qualif1e~ to 
expr.ess sllch an opinion. The right of an owner to testi f'y 
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percvntdqe or other measurable' portion oigross,sules or 
(fross i nCOfl'H. These ure two sepafate cate,gories eli types 
of ICLlsL-s. consequently, sllbdivision (b). which is fiimilar 
toth" s~c"lld sentence in the existil)<j Spction R11, Cilllnot 
be a U l1.iLltion on supdivi,sion , {al. To have subdivision (b) 
a Ihlit.iltion ,on s:\lbdfvisiol'l (.a) is to limit testimony wHh 
reien,'nce, t.oexisting, leases solely to situatioilS, whore 
the nmt h1 fixed ,by a percentage or other measl\rable portion 
of gross sulesor gross income from,abusfhesi;! conducted , 
on .. leas<.'d property. J t is my . recollection that the pprccntage 
lease " si Luation was codified for purposes ot making i Lclear 
that this type offactu"l,situationcan be used by ,the 
appraiser I as stated in. People 'vs.Frahin. 

Fifth ,Section 819: I hav¢ Very sedouS: reser­
vations wiUlreference .. to t~e advisabi~ityof pr9p6siTl9. . 
Section 819, as youha"Ei it set forth, . lptlie first instance 
loihere this section is applicable ,!twill Gallior two trials. 
The" f irsttria1 will call for ~ judic:ial determ'inat1on . ' .' 
of your two so-called lilliitations. ,'\1s6. this trial will 
have to be he1drar.cnough i.n advance so that if: there is 
an adverse rul!llgbY. th,¢ trial court" the' apprais.er who is 
urging. ahYPClth~tiOa1C4aPitaUtati.bn offhcome pOsiUon 
will have' al'nplet.j.me t() prepare hisappra:l,'s;il on another 
basis in conlormHY with the cou,rt's. ru1in,g.', It, will· "Iso 
necessitate interim findings of fact'andcGllclusionsof . 
law. arid, possibly ,a judgtnent with> ref.ereJ\ce. to the . si tuation. 
These· findings,· etcimay be determinedby~ml;! judge ; whereas 
the basic issue of compensatiol1willsubsequentlybe determined 
by allo.thet' juc1ge unless there is acoliitrule. or cOllrt­
procedure whiCh wUl reqUire this type bfcasebeing assigned 
to one judge for .all purposl;!s.· 

" , 

.' More importantly , tJ1e limitations which you have 
before the hypothetical capitalization of inc.ome can be 
conSidered, means that thil court is imposing.it;s judgment 
upon the matter olljo'hichan <ippraisershouJd be allowed 
to forman qpinion;first.,. that the. eXistillgilllprovements 
do not permit \lse oftilie prqpet'tyfot' its highest and best 
use, and, seconil, that there is no adequate market data 
as described in Section 81.6. Both of these matterS are 
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cOJl5Jdi'rolU<!n u.matter which is beyond the evi<.lenccprDduce<.l 
ill Un: tim('o( trial: to wit, the·assessor's determination 
of fil~r·milrkct val\le.Therewould be no way by which the 
injur('J pclrty could reach or cure this·errot. 

Eighth; By way of. interest, eXisting code s(.·~·tion 
811 \d til reference to leases of subj.ect property permitting 
cOllsidcrhtioll of such lease5~here: they were in bffect 
within" rt!asonable time either before orafterlhe date of 
valu.aUon-.~this section Qoes . not . cOl1taina iiinitatiofl wi th 
reference to lease/ilofthe .subjectproperly·aftar the date 
of valuation which is dmilat to the limitation on a sale 
of the subject properly wfiich.occurs after the date of 
valuation.andafterthe HUng9f a lis pendens. ltwould 
seem to me that Section 817 should be aillE!nded to include a 
similar limitatio~. 

!W:l war7l<re~ards, 
·/-">/1,, . 

. JOmi' ~ •. McLAURIN .. 
OP 

/HltLI FARRER Ii BURRILL 

IN'McL/rs 
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STUDY 77.100 - NONPROFIT CORPORATIONS 

(RELIGIOUS CORPORATIONS) 

The Commission considered Memorandum 77-9 relating to the appli­

cation of the nonprofit corporation law to religious corporations. The 

Commission determined to state in the Comment to Section 5211 that the 

constitution limits (rather than "may limit") the extent to which the 

state may regulate religious organizations. The Comment should also 

refer to Section 7106 of the Pennsylvania Nonprofit Corporation Law of 

1972. The Executive Secretary was directed to inform Mr. Helge of this 

decision. 
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STUDY 78.50 - LESSOR-LESSEE RELATIONS 

(UNLAWFUL DETAINER PROCEEDINGS) 

The· Commission considered Memorandum 77-7 (unlawful detainer pro­

eeedings) and a staff draft of a revision of Civil Code Section 1952.3 

(handed out at a meeting and attache~ to these Minutes as Exhibit 1). 

The Commission determined that 'Section 1952 should be amended in 

Assembly Bill i3 t'o make a. technical change, the amended section to 

read: 

1952. (a) Except as prOVided in subdivision (c), nothing in 
Sections 1951 to 1951.8, inclusive, affects the provisions of 
Chapter 4 (commencing with Section 1159) of· Title 3 of Part 3 of 
the Code of Civ:l.1 Procedure, relating to actions for unlawful 
detainer, forcible entry, and forcible detainer. 

(b) The bringing of an action under the provisions of Chapter 
4 (commencing with Section 1159) of Title 3 of Part 3 of the Code 
of Civil PtoeeeetiPe Procedure, whether .£!. not such: actillln becomes !!!. 
ordinary civil action!! provided in Section 1952.3,does not 
affect the lessor's right to bring a separate action for relief 
under Sections 1951.2, 1951.5, and 1951.8, but no damages shall be 
recovered in the subsequent action for any detriment for which a 
claim for damages was made and determined on the merits in the 
previous action. 

(c) After the lessor obtains possession of the property under 
a judgment pursuant to Section 1174 of the Code of Civil Procedure, 
he is no longer entitled to the remedy provided under Section 
1951.4 unless the lessee obtains relief under Section 1179 of the 
Code of Civil Procedure. 

Section 1952.3, proposed to be ad~£d to the Civil Code in Assembly 

Bill 13, was revised to read in substance' 0$ follow3: 

SEC. 2. Section 1952.3 is added to the Civil Code, to read: 

1952.3. (a) Except as provided in subdivisions (b) and (c), 
if the lessor brings an unlawful detainer proceeding and possession 
of the property is no longer in issue because possession of the 
property hss been surrendered to the lessor before trial or, if 
there is no trial, before judgment is entered, the case becomes an 
ordinary civil sction in which: 

(1) The lessor may obtain any re~ief to which he is entitled, 
including, I.here applicable, relief authorized by Section 1951.2; 
but, if the lessor seeks to recover damages described in paragraph 

';'J-
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(3) of subdivision (a) of Section 1951.2 or any other damages not 
pleaded and recoverable in the unlawful detainer proceeding, the 
lessor shall first amend the complaint pursuant to Section 472 or 
473 of the Code of Civil Procedure to state a claim for such dam­
ages and shall serve a copy of the amended complaint on the de­
fendant in the same manner as a copy of a summons and original 
complaint is served. 

(2) The defendant may, by appropriate pleadings or amendments 
to pleadings, seek any affirmative relief, and assert all defenses, 
to which he is entitled, whether or not the lessor has amended the 
complaint; but subdivision (a) of Section 426.30 of the Code of 
Civil Procedure does not apply unless, after giving up possession 
of the property, the defendant (i) files a cross-complaint or (ii) 
files an answer or an amended answer in response to an amended 
complaint filed pursuant to paragraph (1). 

(b) The defendant's time to respond to a complaint for unlaw­
ful detainer is not affected by the surrender of possession of the 
property to the lessor; but, if the complaint is amended as pro­
vided in paragraph (1) of subdivision (a), the defendant has the 
same time to respond to the amended complaint as in an ordinary 
civil action. 

(c) If the defendant's default has been entered on the un­
lawful detainer complaint and such default has not been set aside, 
the case shall proceed as an unlawful detainer proceeding. 

(d) Nothing in this section affects the pleadings that may be 
filed, relief that may be sought, or defenses that may be asserted 
in an unlawful detainer proceeding that has not become an ordinary 
civil action as provided in subdivision (a). 

APPROVED 

Date 

Chairman 

Executive Secretary 
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'eo.ment. The ln~roductory clau.e of .ubdivi.ion <a) of Section, 

1952.3 codifies prior cue law. If the t_t li~. up po .... aioa of 

tha property after COllllletlC_t of aa unlawful detainer proc .. diGl, "the 

action thus b.comell an ordinary on. for d_leI." UniOn OU !a!!L !.:t. 
Cbat!dler. 4 Cal. App.let1l6, 122. 84 cal. Rptr.756, 760 (1910). Thia 

ia t,ruewh.r.,paail .. aioa ia,siven up "before the, trial of,thaUII~,1I1 

detainer Iletlon."" Green,.!!. Superior court. 10 Cal.let 616, 63311.18, 517 

P.2d 1168, 1179 a.lS, 111 Cal. Rptr'. 104, 715 a.18 (1974). Accord. kbe 

Corp. ~ II •• B. 'R!!lty Co. , 255 Cal. App.2d 773, 778, ti3 «lal. 1I.ptr.' 

462 f 465 (1961); Turem ~T!!!col lac .. ,236 CSl. App.2d 158, 163, 46, ' , 
" 

Cal. Aptr. 389, 392 (1965). If there 1a no tr14l, a., for exampl., in a 

dafault cue, the rule 1& applied up until the entry of judpea!;. 

'WhIilt tha teilant baa iiurr.acleredpo ..... ioa.the !'Ulaa,dedp.I'to 

pruervetbe ,.\IID8ryaatura of the proceedilll are no lbn8erapp1tcabl •• 

Sea, a.a .. Cohen ~ Supador Court. 248 cal; App.2d 551, 553-554, 56 

cal. 1I.ptr. 813, 81So-si6 (1967) (no trial precedence when pHIIH.ioD DOt 

1n billaa); HaUer ~MtollUaYI 60 Ca1. App.2d 689, 696-691. 141 P.2d 

441, 451-452 (1943) (crose-coapla1at allowable after .urrender); cf. 

!!!! ~ Haun. 9 Cal. App. 41, 97 P. 1126 (190il) (dafendaat not ia pOBla_sion 

satitled to ... time to anllWlr as in civil action.seaeraUy).'tbe 

U.aitation of aubdivion Ca) to unlawful d.tainar proceadinl. 1a not 

1nt~ed.topreclud. application of tha rul. atated in th. introductory 

clau.a,in forcibl. entry or forcible detainer ca •••• 

'arear.ph (1)' of aubdivision (a) 11Il1ta. c1aarthat. wbaa the atatutory 

conditions for the application of Section 1951.2 are .. t, the daMlaa 

authorbacl, by that lIIection are IUIIOIlI the reedi •• available to the 

le •• or wban an unlawful d.tainer proceacllq bae been converted to an 

ordinery civil action. The paralraph aarv.a. IlIIIOD8 otbar purpo .... the 

.alutary purpose of avoiding IlUlt1plicity of action.. The .tatutory 

conditioaa for the application of Section 1951.2 ar. that thar. ba a 

lea.e, breach of l .. se by the le.aee. and either abandonment by the 
. . ~ . '. ..' . : 

le •• ee b.fore the end of the tara or teraination by tha l •• aor of the 
• 

1 ..... •• riaht to po.lleasion. Civil Code § 1951.2(a). The le.anr ia 

not r.quired to .eek a~h dIl1l)88.. in the unlawful d.tatner procaect:lns 

which ba.a bean thus converted. but ID8)' elect to re~ t_ in III ~parlllt • 

• ~.;!+~l;ll~.X~~~~~l~ '.; ',,', i.;:>::::::~t·:;,,,::,:,/·· ' 
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Minutell 
March 10, 11, and 12, 1977 

. 
If dlllDlll" for loa. of rent accru1111 after judgment are aought by 

the la •• or purlNlU\t to parll8raph (3) of aubdivt.ton Cal cif Section 

1951. 2, the additional condition. of .ubd1viOll (e) of that aactiOllllWlt 

be _to And, if tb. leasor ... k. euch d ..... ~. the leat portiOllof 

par .. r.ph (1). of ,ubdiviaiOll <a) of SeetiIJll19S2.3 require. thelee.or 

to IUIIItId the cOIIIjIlaint to atatea claim for·euch reUef. . If th.· caee 11 
. .1. - - , , ' . 

at ialUe .. the l"'or I e application for leave to 111118Dd1l addre •• ed to 

the di.eration of tlul court. See Cod. CiY. Ptoe. f 473. The I!ourt le 

lulded by a "polieyef areat libereUty 111 perutu,.. ""*"'M1lteateoy 

.tase of tbe ptoceeclina • .'. ." .} B. lJitkin. Cal1fomiaP.!'09ft!re. 

Pleadiql 1040. at2618(2d ed. 1911). If thelenor ~. th!l .COliple1nt, 

the defendant haa a rtaht toatlllW8r ''within 30 daya.after .'"iuthereof" 

or withtn.uch tiDle a. the court 0, allow. Code,C:i.". Proc. 51·471.5, 

586. 

Parqraph(2) of aubdivleion (a) .. kelcleall tlultthedefeJlllaotllaf 

cllo .... COIIIplain .nd My plead lUly dafanaea tetbe l ... or'e eeUOII fOil 

dlllllq...Howevell. uodnpllfasraph(2), the d.f8ftclant ia not obUsed to 

"all.,e in a cron-COlllplaint. any r.alated ceue_of aetiCIII"(eo.i. Ci". 

Proc. J 42&.30) =.leaa, afterSh'iIiI·uppo •• e'~iOllof the ptoputy.th. 

def.tldant fU., a .cro.a-cotIPu'iftt orfllea lin anner.· or' en aaetIlIed 
'. . . 

IIf!AVl1r. in reapolllHl to th. IUIlendecl complaint. 1'ble w111protact the 

dafendallt aSaimitinadv.rtant 10.e of a related cauee of actlOll. 

SubdivlaiOll (b) makee clear that Section 1952 .lhae 00 effact 011 

eJtiattns law wichre.pect to unlawfuldetdner proceedina. where po .... dOll 

r_ina in i.eue. In such proceedings, there are a !lUllber ofaffinuttive 

defena .. the. defendant 1s permitted to raba. See. e,a.! ,GreellL.. 

Superior Court. 10 Cal.3d '616. 517 \!.2d 1168.1UC41,Rptr. 704 (1974); 

AIIetract Ip!pt!!nt!l2:. L.. Hutclti,neon, 204 cal. App.2d 242; 22 Cal. 

Rptr. 309 (1962) • 

. . "- -
, '", . ," -: "-,:" ~,;'''-,!,';-. 


