
MINUTES OF MEETING 

of 

CALIFORNIA LAW REVISION OOMMISSION 

DECEMBER 4, 1981 

BURLINGAME 

A meeting of' the California Law Revision Commission was held in 

Burlingame on December 4, 1981. 

Law Revision Commission 

Present: Beatrice P. Lawson, Chairperson 
Jean C. Love, Vice Chairperson 
Alister McAlister, Assembly Member 
Bion M. Gregory, Legislative Counsel 

Absent: Orner L. Rains, Senate Member 

Staff Members Present 

John H. DeMoully 
Nathaniel Sterling 

Consultant Present 

Carol S. Bruch, Community Property 

Other Persons Present 

Robert J. Berton 
Thomas C. Loo 
David Rosenberg 

Stan G. Ulrich 

Suzanne Cummins, State Bar, Property North, San Francisco 
Jan C. Gabrielson, Executive Committee Liaison, State Bar Family 

Law Section 
Paul J. Goda, Professor of Law, School of Law, University of Santa 

Clara, Santa Clara 
Susan Keel, State Bar, Property North, San Francisco 
Hal B. Warren, Pacific Law Journal, McGeorge, Sacramento 
Lenore Weitzman, Department of Sociology, Stanford University, 

Stanford 

ADMINISTRATIVE MATTERS 

MINUTES OF NOVEMBER 1981 MEETING 

The Minutes of the November 20, 1981, meeting of the Law Revision 

Commission were approved as submitted by the staff. The staff reported 

that the amendments to various bills as set out in the Minutes of the 

November 20, 1981, meeting would require technical revisions. 
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MINUTES OF MAY 14-16, 1981, MEETING 

The Commission approved the detailed minutes of the May 14-16, 

1981, meeting as submitted by the staff. These detailed minutes, which 

related to the community property study, were attached as an Exhibit at 

the end of the Minutes of the November 1981 meeting. 

ELECTION OF COMMISSION OFFICERS 

The Commission unanimously elected Jean C. Love as Chairperson and 

Beatrice P. Lawson as Vice Chairperson. Their terms of office are one 

year, commencing on December 31, 1981. 

The Commission determined that the Commission officers--Chairperson 

and Vice Chairperson--shou1d serve for a one-year term, commencing on 

December 31 of each year. 

SCHEDULE FOR FUTURE MEETINGS 

The following schedule for future meetings was adopted. 

· January 1982 

January 21 (7:00 p.m. - 10:00 p.m.) 
January 22 (9:00 a.m. - 4:00 p.m.) 

February 

No meeting 

March 

~ril 

May 

June 

March 18 (7:00 
March 19 (9:00 
March 20 (9:00 

No meeting 

May 14 (10:00 
May 15 ( 9:00 

No meeting 

p.m. - 10:00 p.m.) 
a.m. - 5:00 p.m.) 
a.m. - 12:00 noon) 

a.m. - 5:00 p.m.) 
a.m. - 12:00 noon) 

July 22 (7:00 p.m. - 10:00 p.m.) 
July 23 (9:00 a.m. - 5:00 p.m.) 
July 24 (9:00 a.m. - 12:00 noon) 

Auguat 

No meeting 
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RESEARCH CONTRACT 

The Commission discussed the contract with Professor Mitchell to 

prepare a background study in the form of a law review article on statutes 

of limitations on felonies. This contract was approved at the November 

1981 meeting. 

The Commission directed the Executive Secretary to advise Professor 

Mitchell that the Commission desired that he meet with the Commission 

after he has completed his research and before he starts to write his 

report. The purpose of this meeting would be to present to the Commission 

orally the consultant's recommendations. It was the Commission's belief 

that this meeting would provide the consultant with Commission input 

that would assist the consultant in preparing a report that will be 

useful to the Commission. 

STUDY D-300 - ENFORCEMENT OF JUDGMENTS 
(OOUSEHOLD FURNISHINGS EKEMPTION) 

The Commission considered Memorandum 81-80 concerning the exemption 

of household furnishings and other personal effects. The Commission 

approved the substance of the staff draft of Section 704.020 set out in 

the memorandum. The Commission also decided that if an item of necessary 

property is not exempt because its value is extraordinary, the proceeds 

at an execution sale of the item should be exempt in an amount determined 

by the court that is sufficient to purchase another item of the same 

type of ordinary value. The exemption for proceeds should last for 90 

days. 

STUDY D-300 - ENFORCEMENT OF JUDGMENTS 
(REDEMPTION FROM FORECLOSURE SALES) 

The Commission considered Memorandum 81-81 concerning redemption 

from foreclosure sales and approved the staff draft of a statute that 

would permit redemption by the judgment debtor in a foreclosure case 

where a deficiency judgment may be ordered. The redemption procedure 

will be added to Assembly Bill 798. It was noted that the word "pursuant" 

should be deleted from Section 729.010(b) (3) as set forth in Exhibit 1 

attached to Memorandum 81-81. 
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STUDY D-325 - STATUTORY OONDS AND UNDERTAKINGS 

The staff gave an oral report to the Commission concerning the 

status of the recommendation relating to statutory bonds and undertakings. 

The staff reported that some surety companies feel it would be an improve­

ment in the law to eliminate undertakings in favor of bonds, whereas 

others feel that it is important to retain undertakings, particularly in 

a litigation context. The Commission decided not to eliminate undertak­

ings from the statutes, but in the Commission's general statute governing 

bonds and undertakings to define "bond" to include "undertaking" and 

thereafter refer only to "bond" throughout the statute. 

Concerning the award of attorneys' fees to a beneficiary forced to 

litigate the liability of a surety where the liability of the principal 

has been established, the staff reported that the surety companies have 

pointed out there is a substantial 

as opposed to nonlitigation bonds. 

difference in the coverage 

The Commission decided to 

of litigation 

limit the 

award of attorneys' fees to cases involving established liability of the 

principal on a litigation bond only. 

STUDY F-610 - COMMUNITY PROPERTY (ENHANCED 
EARNING CAPACITY) 

The Commission considered the portion of Memorandum 81-78 and the 

First Supplement to Memorandum 81-78, along with a letter and attach­

ments from Equity in the Family (a copy of which is attached to these 

Minutes), relating to enhanced earning capacity. At the meeting the 

Commission heard a brief presentation by Dr. Lenore J. Weitzman of data 

collected in a study entitled "The Economics of Divorce: The Social and 

Economic Consequences of Property, Alimony and Child Support Awards," to 

be published shortly in the UCLA Law Review. 

The Commission discussed the findings of Dr. Weitzman that there is 

a substantial post-dissolution discrepancy between the financial posi­

tions of the former spouses, and noted the contrary opinion of practic­

ing lawyers present at the meeting that there does not appear to be as 

severe a problem as the statistics indicate. Possible reasons offered 

for these differing views include that the practicing lawyers see a 

limited, propertied segment of the dissolution population, that percep­

tions of adequacy and inadequacy depend on the point of view of the 
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perceiver, and that practicing lawyers may not be involved in the post­

dissolution activities (including enforcement problems) of the former 

spouses. 

The Commission felt there were a number of problems the law should 

seek to remedy. These problems were (1) the inequity in a short-term 

marriage during which one spouse is working and substantially contributes 

to the professional education, license, or other career assets of the 

other spouse, and at dissolution the contributing spouse realizes little 

or nothing for the contribution; (2) the inability of a nonworking 

spouse at dissolution of a long-term marriage to find employment or to 

earn anything like a fair income in comparison with the earning capacity 

of the other spouse; (3) the inadequacy of child support awards. 

The third problem the Commission decided was beyond the scope of 

the present study of community property. The first two problems, and 

related problem of the inadequacy of spousal support, should be addressed 

by attempting to achieve more adequate remedies. The notion of a prop­

erty right in enhanced earning capacity was not believed to be a suit­

able remedy. The staff was directed to devise possible remedies for 

consideration by the Commission. Among the remedies suggested were: 

(1) recast the language of the support statute to encourage or require 

more adequate support awards; (2) set a presumption for the percentage 

of income to be awarded as support and the duration of the support 

award, depending on such factors as the duration of the marrisge and the 

standard of living of the spouses; (3) create a special provision to 

permit a lump-sum award of support on an equitable basis, taking into 

account the discrepancy in earning capacity of the spouses; (4) allow 

installment payments of a lump-sum award; (5) direct the court to award 

a sufficient amount to enable a nonworking spouse time to obtain education 

and training to be self-supporting at a reasonable level, including 

child care if necessary; (6) allow reimbursement for expenses or restitu­

tion for benefits conferred on the other spouse that enhanced career 

assets; (7) allow the support obligation to survive the death of the 

supporting spouse; (8) provide for a support lien on the property of the 

supporting spouse; (9) require life insurance or an annuity plan or 

dissbility insurance to be maintained by the supporting spouse; (10) permit 

the spouse given custody of the children to keep the family home; (11) de­

vise more satisfactory enforcement remedies; (12) examine the Uniform 
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Payment of Judgments Act and statutes of other jurisdictions for useful 

provisions. 

In devising remedies, the staff should take into consideration, 

among other factors, the relative financial status of the spouses at 

marriage as well as at dissolution, the differing moral obligations in 

long- and short-term marriages, the likelihood of remarriage of the 

supporting spouse and new support obligations, the effect of the marriage 

on the earning capacities of the spouses, the inability of a young 

spouse to make substantial payments, and the tax implications of the 

remedies. 

STUDY F-611 - COMMUNITY PROPERTY (GOODWILL) 

The Commission considered the portion of Memorandum 81-78 relating 

to valuation of goodwill of a business or professional practice at 

dissolution of marriage. The Commission decided to gather together on a 

pro bono basis accountants, appraisers, lawyers, and others who are 

active in this field to explore the possibility of providing a statutory 

means of simplifying and clarifying the valuation process, whether by 

codifying factors that mayor may not be considered, by creating presump­

tions, by codifying statutory formulae, or some other means. The primary 

objective of the discussion is to ascertain whether such an spproach 

might be feasible and if so whether it could be done by such a group or 

whether a consultant would be necessary. The representatives of the 

State Bar Fsmily Law Section present at the meeting agreed to give the 

staff names of persons who might be expert and interested in helping in 

this endeavor. One thought expressed was that if the Commission is 

unable to devise rules to simplify the valuation process, it might be 

desirable not to value the goodwill directly but to compensate for it 

through support-type awards. 
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STUDY L-601 - PROBATE LAW (NONPROBATE TRANSFERS--AB 325) 

The Commission considered Memorandum 81-82 relating to Assembly 

Bill No. 325 (nonprobate transfers). The Commission approved the amend­

ments to AB 325 that were attached to the memorandum. 

The Commission expressed some interest in the simplified durable 

power of attorney provision enscted in Minnesota for accounts with 

financial institutions. However, in view of the lack of support for 

such a provision on the part of representatives of financial institu­

tions, the Commission decided not to give further consideration to such 

a provision at this time. 

APPROVED AS SUBMITTED __ 

APPROVED AS CORRECTED (for correc-
tions, see Minutes of next meeting) 

Date 

Chairperson 

Executive Secretary 
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• 
MRS. PATRICIA R. MORRISON. PRESlCt:.. , 

MRS. DOROTHY M. WEISBFlOD, VICE PRESIDENT 

1057 Middlefield Road 
Palo Alto, CA 94301 

~1I1l1~Xn!!~8'ln 
(415) 323-2144 tequitl1 in tlyt 1J1amill1 

fir. Jonn H. DeMoull y 
Executive Secretary 

gecember 2, 1981 

CALI FORtHA LAH REVISIOII CO~lMISSJ(JN 
4000 r1i cldl efi e 1 d Road, Room D- 2 
Palo Alto, CA 94306 

~ear Mr. DeMoully: 

Thank you for your 1 etter of tlovernber 23 and the agenda end memoranda 
for the meeting this Friday. 

~Ii se is one who knot'ls ~Ihen he is overpowered ina given endeavor and 
ceases to struggle in it, especially when the "overpowerer" is the State 
Bar. Equity in the Family is concerned, not with legalistic pragmatisms, 
but with fundamental principles such as justice and the premises on which 
the family was instituted. ~~ot being a lawyer and therefore not equipped 
to discuss the "mechanics" of our proposal, I can see no useful purpose in 
my presence at thi s Fri day' 5 meeting. r~oreover, consi deri ng my pos t-di vorce 
economic circumstances after 23 years as a homemaker during marriage, I can 
ill afford to miss a day of Ilerk. 

Needless to say, I am disappointed over not being permitted to give 
my presentation orally, particularly since it is obvious that some of the 
objections to the proposal come from a fail ure to have read the ~Iritten pre­
sentation carefully. For exal~ple, the Staff's observation that "the award 
of increased earni ng capacity assumes conti nued earning at full capacity" 
is incorrect (page 9, Memorandum 81-78). It apparently refl ects t~r. Reppy' s 
view. This point is clarified in the presentation (EXHIBIT 5) on page 3, 
paragraph 3. As for the presumption of full-time earning capacity on the 
date of marriage and the date of marriage termination, this is to be made 
solely to establish a common time base for purposes of comparison. The com­
parison could as well be made on a per-hour basis. The point is amplified 
in the discussion about child support on page 9, paragraph 3 (parent~etical 
comment beginning on line 6) and paragraph 4. It is clear in that section 
that earning capacity is presumed as full time (except in unusual cases) 
Qn!l .for the purpose of determining child support. (A parent with full­
time earning capability may not rightly expect to have his or her child­
support obligation reduced by voluntarily reducing his or her gainful 
ernployment to part time.). 

The contention that our proposal would inject the concept of fault in 
divorce is fallacious. On the contrary; it would remove the implication of 
fault that exists under present law, 11herein the contributions of husband 
and wife to a significant economic asset acquired in the operations of the 
marriage partnership are implicitly regarded by the courts as unequal. The 
asset to which I refer, of course, consists of the interests in the earning­
capacity increase gained by each spouse during the Marriage. This point is 
carefully developed in my presentation. 
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Mr. John H. OeMoully 
Page 2 
December 2, 1981 

The contention that the qualifications which a man and a woman brought 
to a marriage may be unequal is addressed on page 4, EXHIBIT 5. This is 
discussed more fully in the enclosed letters to Captain Palau (in case any 
of the Commissioners are interested in a more detailed discussion). 

As for the "lien on the future," why not? (This probably ought to 
terminate, however. on the obligee's death. even though only the obligor's 
permanent retirement or death would permanently zero out the interests in 
his or her earning capacity.) Both parties are inevitably affected by the 
marriage for the remainder of their lives. Is it right that one be left 
trailing in the dust -- retroactively exploited -- in order to free the 
other to benefit from his career as though it had not developed partially 
through the joint efforts and sacrifices of both spouses? Contrary to 
Paul Goda's assertion about "punishing" the person whose earning capacity 
rose during marriage, our proposal would remove the penalty inflicted under 
present law on the spouse who sacrificed the development of her full earn­
ing potential in the interests of the development of her spouse's earning 
potential. 

As for the recently enacted North Carolina statute that provides for 
equal division of marital property "unless the court determines" that an 
equal division would be inequitable, I refer the Commission to the comments 
in paragraphs 2 and 3 on page 2 of my presentation. If the courts could be 
trusted to recognize what is inequitable. divorced women who were homemakers 
during marriage would not be in the disadvantageous economic circumstances 
we are in. 

Our proposal does not address a lot of issues. We had been repeatedly 
advised to keep it simple. However. it does not preclude future legislation 
such as that dealing with cases involving decreases in original earning 
capacity. In the meantime it would prevent much inequity. 

As a non-lawyer. not mentally locked into the legal structure, I fail 
to see why interests in an earning-capacity increase gained during marriage 
may not be regarded as property just as much as are interests gained during 
marriage in a retirement income anticipated for the future. Nevertheless. 
because of the legalistic difficulties apparently involved in a property 
concept. it would appear that the moral right and obligation of the spouses 
to share equally in the interests in any earning-capacity increase gained 
during the marriage would be better stated in some other terms -- not as 
spousal support, however, or at any rate not under the present limitations 
·of spousal support. The interests were earned during the marriage; nothing 
that subsequently happens changes that fact. 

Hay I ask you please to read this letter at Friday's meeting. 

Sincerely, 

~lkJ/fj 
Elai ne El~;]\ 
Legislative Chairman 
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All too often, divorced homemakers whd could maximize their talents in the job market drag 
their heels for fear of losing the equity in a large part of their lives; for the only 
thing that will prevent phaseout of their spousal support is their inability to find employ~ 
ment suitable to aupport themselves adequately (which, except where the community property 
permits the hiring of very akilled--and expensive--lawyers, usually meana just well enough 
to keep them off welfare). Lawyers even advise them not to becOlle employed. If a divorced 
hOllemaker does find a good job--one that, added to her spousal IIUppo't't, promises to bring 
her income somewhere close to that of hS't' formS't' husband--she must be secretive about it in 
order to hold onto her economic standard. In view of the present disc't'imination in the 
courts against former homemakers, this concern is valid. The attached proposed bill, in 
providing for economic justice for!!! divo't'ced persons, would eliminate the ~ of the 
concern and provide divorced homemakers the margin needed to find the place where they fit 
beat in the wodd ,following divorce. 
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2Di N Vliashlngton Street 

~;Lxa"drla Va 22314 (703) 549-2311 

Miss Elaine Elwell 
Equity in the Family 
1057 Middlefield Road 
Palo Alto, CA 94301 

Dear Miss Elwell: 

May 5, 1981 

The 
Retired 
Officers 
Association 

You sent a copy of your letter of March 19, 1981 addressed to Cdr. John 
Wanamaker to me. Since we work in adjoining offices I did not feel that it 
was necessary for both of us to respond. After reading your responses of 
April 22 and 24 to Cdr. Wanamaker, however, I feel compelled to provide a 
personal response to some of your views. I want to emphasize that much of 
what I am about to say represents ONLY 'my personal attitude and is not some­
thing that I have cleared with our Board of Directors. 

First, let me reiterate some of the thoughts which Cdr Wanamaker expressed in 
which our Board has specifically concurred. We believe that a person has an 
obligation to meet legal and moral responsibil ities. We do not b~l ieve that 
military retired pay should be sheltered from legitimate spousal or child 
support payments. We do believe that it is proper to include it within the 
total assets to be considered in arriving at a proper level of spousal support. 
We provide auxiliary membership to widows at one third the cost of regular 
membership. We have established a Survivors Administrative Assistance Service, 
A Widows and Dependents Health Benefit Trust, and have led the fight to improve 
the military Survivor Benefits Plan, so you can see that we practice what we 
preach. 

My wife and I have both celebrated our parents' fiftieth wedding anniversaries 
with them. We have celebrated our own twenty-fifth anniversary and don't see 
any clouds on our marital horizon. I think it's safe to say that we believe 
in the family institution. 

I concur in your assumption that a man and woman are equal partners in a 
marriage. I do not agree that they are "equal in worth" if you are tal king about 
earning capability. I am an attorney and my wife is an elementary school teacher 
with a Master's degree in education. We do not have the same earning potential. 
My wife has a cousin who is a college graduate and is employed as a sales repre­
sentative for a large corporation. His wife is a board-certified radiologist. 
They do not have equal earning potentials. 



Miss Elaine Elwell May 5, 1981 
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I suspect that if there was as much equality and joint responsibility in every 
marriage as you suggest there would be far fewer divorces than is in fact the 
case. I would opine that one of the leading causes of divorce is a recognition 
of a mistake having been made in the first instance. 

If you take your assumption of present and past "capabil ities" back to its 
logical beginning we should recognize that all men (persons (?)) were created 
equal. If this is where you want to start, then we should all have the same 
potential, all lead the same lives, all have the same income, all live in 
identical homes, have identical families, and so forth ad nauseam. 

If all my present capabilities are a reflection of my past capabilities as you 
suggest, then perhaps my parents who contributed to my capabilities during my 
formative years and paid for the bulk of my education are the ones who have the 
real claims on my retirement. I submit that this is at least as logical (?) 
as your position that a former spouse is entitled to a pro-rata share of all the 
future retirement regardless of whether it was earned during the marriage. 

As you can see, we are a long way apart in our views, and IJdoU~ither of 
us will ever persuade the other to his/her position. < f~ 

HSP: bj 

H RY S. LAU 
Captain, J C, USN, Retired 
Legislative Counsel 
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,IDENT 

1£quity in 14e 1FamUy 
July 28, 1981 

Captain Henry S. Palau. JAGC, USN, Retired 
Legislative Counsel 
THE RETIRED OFFICERS ASSOCIATION 
201 N. Washington Street 
Alexandria. VA 22314 

Dear Captain Palau: 

1057 Middlefield Road 
Palo Alto, CA 94301 

f~HPll~~XM~~ 415) 323-2144 

Certain exigencies required that I set aside your letter of May 5, 
1981. and I was unable to return to it until now. The letter has been 
helpful to me in revising the presentation I am scheduled to give to the 
California Law Revision Commission at its meeting of December 3-5, this 
year (recently rescheduled by the Commission from the September meeting). 
Thank you for your comments. 

The McCarty decision also entered into the revision, as did comments 
from other persons with views similar to yours. The points developed in 
the presentation apply equally to marriage-accrued interests in earning­
capacity increase and marriage-accrued interests in retirement benefits, 
even though only the former are addressed explicitly (as they are the sub­
ject of the proposal being presented to the Commission). 

It is clear that in assuming I was talking about the equal worth of 
husband and wife in any given marriage merely in terms of earning capabil­
ity, you missed the thrust of my arguments -- throughout which is the 
underlying premise that "worth" includes considerations not normally rec­
ogni zed in the marketpl ace. I speak of "worth" in terms of benefi ts to 
the family and society. For exampl e, the capabil ity of a woman to bear 
her husband's child is of inestimable worth; and if she has chosen to do 
so -- if she has rejected the self-seeking of pro-abortionists -- her con­
tribution to the marriage is of infinitely greater worth than anything he 
could possibly have contributed. I call your attention to the comments 
on the top half of page 4 of the presentation. These will also answer your 
objection that husband and wife in any given marriage may not be presumed 
to be equal in worth for the reason that "one of the leading causes of 
divorce is a recognition of a mistake having been made in the first 
instance." 

You suggest that your parents, who contributed to your capabilities 
during your formative years and paid for the bulk of your education, are 
perhaps the ones who have the real claims on your reti rement. You submit 
that "this is at least as logical (?)" as my position -- which you then 
state simplistically; apparently disregarding the solution I offered to 
the problems posed by Commander Wanamaker, to which he had invited me to 
respond. I see your reasoning as fallacious; for, a duty of parents is to 
provide their offspring with the best preparation for life within their 
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means. as was similarly the duty of their parents. It is not the duty of 
a wife to help her husband. through taking on the bulk of his share of 
their jointly incurred domestic obligations. to gain interests in either 
his separate economic future or his economic future and that of some other 
woman. 

According to my proposals. all that he began the marriage Nith n all 
that his parents had help,ed him to achieve up to that point -- insofar as 
it is part of the base for his future economic benefits. including retire­
ment pay. remains his own; he may do whatever he wishes with the economic 
benefits derived therefrom. But the woman with whom he joins forces in 
marriage brings to the marriage. qualifications of worth equal to his (and, 
again, I refer you to the top half of page 4 of the enclosed presentation). 
From there on. beginning with the combined bases of their two lives -­
lives which have now become a single entity, a union -- all that accrues as 
a result of the operations of what is now their equal partnership of mar­
riage. rightfully accrues to both partners equally. If the union is subse­
quently dissolved. with the two partners then going their separate ways. 
that which accrued for them as a single entity must then be separated into 
two equal portions. 

I agree with Commander Wanamaker's implication that a second marriage 
might be more conducive to developing a person's economic potential than 
his first. The suggestions in my April 22 and 24 letters to the commander 
take this into account. May I suggest that you look at those letters more 
thoughtfully. I do not agree with Pat Schroeder's approach using a proration 
according to the duration of the marriage. 

It is possible that all of the foregoing is moot in the wake of McCarty; 
nevertheless. it is still valid and I believe merits consideration in any 
studies aimed at correcting the problems created by t1cCarty. 

Enclosures. 
Presentation (rev. 7/81) 
"Marriage. Careers and the Family" 
7/27/81 ltr. to Mr. David Mainz 
Your ltr. of 5/5/81 (copy) 

cc; Cdr. Wanamaker 

Sincerely. 

-"{":~ [D .. v<.t.( 

Elaine Elwell 
Legislative Chairman 
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M~S. PATRICIA R. MORRISON, PRESIDE, 

•• ..iRS, DOROT HY M. WEise A.OC, VICE PRESIDENT 

1057 Middlefield Road 
Palo Alto, CA 94301 

XMUixllU*8IlU 
(415) 323-2144 1£quity in t11e 1Family 

July 29, ",981 

Captain Henry S. Palau, JAGC, USN. Retired 
Legislative Counsel 
THE RETIRED OFFICERS ASSOCIATION 
201 N. Washington Street 
Alexandria. VA 22314 

Dear Captain Palau: 

In the process of refiling your May 5th letter after answering it 
yesterday, I glanced through it again and realized I had neglected to 
answer your "ad nauseum" comments. 

A lthough will i ng to be enl i ghtened, I fa il to see how the prel;]i se I 
stated leads to the conclusion that all humans are created equal, with 
equal potentials. That a given ma~ chooses to marry a given woman, drawn 
to her because of the unique combination of her various tangible and intan­
gible characteristics -- and vice versa,-- means only that those two may 
be pres umed equa 1 in worth. Indeed, the s e 1 ec ti vity that opera tes ev; dences 
the very opposite of your conclusion. 

"Potential," particularly in a materialistic sense, is only an inci­
dental part of "worth" -- which is the net of the various positive and 
negative aspects of each spouse in the context of their family responsi­
bilities. Because no one outside the marital relationship can really know 
all that goes into it (in fact, only God can know), I speak of presuming­
husband and wife to be of equal worth, on the basis of the prima facie 
evidence of their having chosen to marry each other. 

If the marriage fails, I sUbmit that it is at the point where equality, 
through the operation of free will, becomes inequality. It is in the fact 
of the now irreversible untenability of the relationship that the inequal­
ity resides. But to the extent that one spouse "recognizes" his or her 
"superi ority" to the other ("a mi stake hav; ng been made ; n the fi rs t i n­
stance"), he or she is not superior. The arrogance necessarily concomitant 
with such "recognition"\"I am superior to my wife [husband]") could only 
have contributed to the marriage failure. Such arrogance might well be the 
hinge on which all failed marriages turned (and a word to the wise, in what 
is basically a spiritual paradox here, is sufficient). 

In thi s "equality become i nequa 1 ity," the former mus t be presumed as 
having existed throughout the marriage, with each spouse thus seen as having 
contributed equally to the marriage and t~erefore as entitled equally with 
the other to the fruits of its operations. And part of the operations were 
the giving of one spouse's time and services in"Delia1f of the other -- that 
is, carrying out the larger portion of the other's equal share of their 
jointly incurred domestic responsibilities -- and the latter's utilization 
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of the time and freedom thereby released to him to develop his career 
potential to the point where it !'las developed during the marriage. Had 
they not accrued economic interests in the future by means of this arrange­
ment. his financial support of the family would have balanced matters. 
Such interests were accrued, however, and he must either share these equally 
with her or haveexploited her. And I submit that many a Hcst Point gradu­
ate has failed to understand the full implications of the Academy motto. 
"Duty. Honor, Country." What may be sa; d of him maya 1 so be sai d of the 
military force, which benefited from the time and services of his Nife -­
and may be said, in turn, of the country which the military force serves: 
~1y country has exploited me and cast me aside. It is difficult for me any 
longer to love this country. 

cc: Cdr. Wanamaker 

Sincerely yours, 

'" ~ , - i.I. f}'~Z£I_N 
Elaine Elwell 
Leg;slative Chairman 


