Note, Changes may be made in jdio
this Agenda. For meeting 09/10/87
information, please call

John DeMoully (415) 494-133%

Time Place
Sept. 17 (Thursday) 10:00 a.m, — 6:00 p.m, State Bar Building
Sept. 18 (Friday) 9:00 a.,m, - 2:00 p.m. 818 West 7th
(Meeting will continue without a Los Angeles
break for lunch on Friday Sept. 18) {213) 689-6200

REVISED FINAL AGERNDA
for meeting of

CALIFORRIA LAW REVISION COMMISSION

Los Angeles September 17-18, 1987

1., Minutes of July 23-24, 1987, Meeting (sent 8/28/87)

2, Administrative Mattera

Schedule for Future Meetings

Request of Commissioner Marzec that meetings be rescheduled
1987 Legislative Program
Oral Report at meeting

Confidentiality of Communications to Commission

Memorandum 87-76 (sent 8/31/87)

3. Study L-1058 - Fil Fees in Probate

Memorandum 87-84 (sent 9/3/87)

4, Study L1025 — Form of Notice to Creditors

Memorandum 87-85 (sent 9/3/87)

5. Study 1655 — Inventory and Appraisal {(Review of Revised Provisions
Before Approval for Printing)

Memorandum 87-67 (sent B/14/87)
Revised Provisions (attached to Memorandum)



6. Study L-1040 — Publiec Guardian and Public Administrator {(Review of
Revised Provisions Before Approval for Printing)

Memorandum 87-68 (sent 8/14/87)
Revised Provisions (attached to Memorandum)
First Supplement to Memorandum 87-68 (sent $/3/87)

. St L-1 — Interest and Income Accru Dur Administration
{Approval of Tentative Recommendation for Distribution for
Comment

Memorandum 87-69 (sent 9/4/87)
Draft of Tentative Recommendation (attached tc Memorandum)

8., Study I-301Q0 — Corporate Trustee Fees

Memorandum 87-70 (sent 8/28/87)

First Supplement to Memorandum 87-70 {(sent 8/31/87)

Second Supplement to Memorandum 87-70 (sent 9/4/87)

Third Supplement to Memorandum 87-70 {to be distributed at
meeting)

9. Study L-643 — Punitive Damages for Breach of Trust

Memorandum 87-66 (sent 9/8/87)
Draft of Tentative Recommendation {attached to Memorandum)

10. Study L-1011 — Opening Estate Administration {Review of Comments on
Tentative Recommendation)

Memorandum 87-75 (sent 8/21/87)
Draft of Recommendation {attached to Memorandum)

11. St L~1029 — Distribution and Discharge {(Review of Comments on
Tentative Recommendation)

Memorandum 86-203 (sent 6/2/87)
Draft of Tentative Recommendation {attached to Memorandum)

12 Study L-1046 — Nonresident Decedent (Review of Comments on Tentative
Recommendation)

Memorandum 86-204 (sent 6/2/87)

Draft of Tentative Recommendation {attached to Memorandum)
First Supplement to Memorandum 86-204 (sent 7/9/87)

Second Supplement to Memorandum 86-204 (sent 8/21/87)



13. Study L-1 — Determini Clasg Membership (Review of Comments on
Tentative Recommendation)

Memorandum 86-205 (sent 5/20/87)

Draft of Tentative Recommendaticn (attached to Memorandum)
First Supplement to Memorandum 86-205 (sent 7/14/87)

14, Study L-2006 — Miscellaneous Provisions of Division 3

Memorandum 87-63 (sent 7/9/87)
Draft Statute (attached to Memorandum)

15 Study L-940 — Substitution and Delegation of Powers of Fiduclaries

Memcrandum 87-77 (sent 8/14/87)

16. Study L—636 — Ro GContest Clause

Memorandum 87-44 {sent 6/2/87)
First Supplement to Memorandum 87-44 (sent 7/30/87)

17. Study L-1060 — Multiple Party Accounts {Review of Staff Draft of
Tentative Recommendation)

Memorandum 87-51 (sent 9/8/87)
Draft of Tentative Recommendation {attached to Memorandum)

18. Handbook of Practices and Procedures

Memorandum 87-21 (sent 3/20/87)
Draft of Handbook (attached to Memorandum)

Note. We will start at page 7 (Chapter
Three — Relationship With Legislature)



07/26/87
jdio

MEETING SGHEDULE

Note. The Commission will meet until 2: . without a break for
lunch, on Fridays,

SEFTEMBER 1987
17 (Thursday) 10:00 a.m. -

100 p.m., Los Angeles
18 (Friday) 9:00 a.m. -~ 2:0

100 p.m. State Bar Bullding
818 West 7th
(213) 689-6200

QCTOBER 1987
15 (Thursday) 10:00 a.m. - 6:00 p.m. Sacramento
16 (Friday) 9:00 a.m. - 2:00 p.m

ROVEMBER 1987
19 (Thursday) 10:00 a.m. -

6 .1m. San Francisco
20 (Friday) 9:00 a.m, - 2 m

DECEMBER 1927
10 (Thursday)

3:0 . Monterey
11 (Friday) 9:0



MINUTES OF MEETING
of

Minutes
September 17-18, 1987

CALIFORNIA LAW REVISION COMMISSIOR

SEPTEMBER 17-18, 1%87

LOS ARGELES

A meeting of the California Law Revision Commission was held in

Los Angeles on September 17-18, 1987.

Law Revisicn Commission

Present: Ann E, Stodden, Chairperson
Forrest A. Plant, Vice Chairperson
Roger Arnebergh
Arthur K. Marshall

Absent: Elihu M. Harris, Member of Assembly
Bill Lockyer, Member of Senate

Staff Members
Present: John H. DeMoully
Nathaniel Sterling

Consultants Present
None

OCther Persons Present

Edwin K. Marzec
Vaughn R. Walker
{Sept. 18)

Bion M, Gregory

Tim Paone

Robert J. Murphy III
Stan G, Ulrich

Charles Golller, State Bar Estate Planning, Trust and

Probate Law Section, Los Angeles

Nancy E. Ferguson, California Probate Referees' Association,

Sacramente {Sept. 18)

Michael Harrington, California Bankers Association, San

Francisco (Sept. 18)
Valerle J. Merritt, Los Angeles

L. Bruce Norman, California Bankers Association, Los Angeles

(Sept. 18)

Eenneth Petrulis, Beverly Hills Bar Asscclation, Probate,
Trust and Estate Plannhing Section, Beverly Hills
James Quillinan, State Bar Estate Planning, Trust and

Probate Law Section, Mountain View

Michael Whalen, Los Angeles County Bar Asscciation, Probate

and Trust Law Section, Los Angeles




Minutes
September 17-18, 1987

ADMINISTRATIVE MATTERS

MINUTES OF SEPTEMBER 17-18, 1987, MEETIRG
The Minutes of the September 17-18, 1987, Meeting were approved as
submitted by the staff,

SCHEDULE FOR FUTURE MEETINGS

Future meetings are scheduled as set out below. On the Friday
meetings, the Commission will meet wuntil 2:00 p.m. without taking a
break for lunch.

OCTOBER 1987
22 (Thursday) 10:00 a.m. - 6:00 p.m, State Capitol, Room 125
23 {(Friday) 9;00 a.m. - 2:00 p.m. Sacramento
NOVEMBER 1987
19 (Thursday) 10:00 a.m. - 6:00 p.m. San Franciseo
20 (Friday)} 9:00 a.m. — 2:00 p.m.
DECEMBER 1987
10 (Thursday) 3:00 p.m. 7:00 p.nm. San Jose
11 (Friday) 9:00 a.m 2:00 p.m

NOTICE OF MEETINGCS TO LOCAL BAR GROUPS

The staff reported that seven local har associations 1In Los
Angeles were informed that the Commission would be meeting in Los
Angeles and that interested perscns were welcome to attend the meeting
as observers. Although no one attended the meeting as a result, the
Commission decided to give notice of the next meeting to the local bar

assoclation in Sacramento.

LEGISLATIVE PROGRAM
The staff made the following report on the 1987 legislative
program.

Legislation Enacted

Chapter 128, Statutes of 1987 (Assembly Bill 362) {Urgency Trust Bill)
(Harris)

Senate Concurrent Resclution 12 {Continues Authority te Study
Previously Authorized Toplcs; Senator Lockyer amended this
concurrent resolution to  include authorization to  study
administrative law) (This measure does mnot require approval by
Governor) {(Lockyer)

—2-
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Sent to Governor

Assembly Bill 708 (Comprehensive Probate Bill) (Harris) [Approved by
Governor; Chapter 923, Statutes of 19§7]

Dead

Assembly Concurrent Resolution 42 (Authorizes Study of Administrative
Law) (This measure nc longer necessary since authority to study
administrative law is included in Senate Concurrent Resolution 12
vhich has been adepted by Legislature) (Harris)

HARDBOOK OF PRAGTICES AND PROCEDURES

The Commission considered Memorandum 87-21 and the attached
Handbook of Practices and Procedures. The Commission started at page 7
of the Handbook and considered each section of the Handbook and made
the following revisions.

Acceptance of Amendments After Introduction in Legislature (pages 8-9
of Handbook)

This material should be revised to permit the making of nonpolicy
revisions that do not depart from Commission's policy where time does
not permit the revisions to be reviewed by the Chairperson and other
Commissicners prior tc making the amendments. The staff should limit
amendments made without prior approval to amendments that are technical
or mnonpolicy or where the failure to make the amendment would
Jeopardize the enactment of the legislation. Where possible, the staff
ghould submit aﬁendmeﬁts to the members of the Commission in zdvance of
making the amendments, either at a meeting or by distribution of a
draft of the amendments to each member of the Commission. If this is
not possible, the amendments made to the bill should be presented, at
the first opportunity, to the Commission for review and approval or
revision.

Relationship with State Bar {pages 10-11 of Handbock)

This portion should be revised to reflect the current practice of
the Commission.

Additional Funding of Consultant Studies (page 14 of Handbook)
The phrase "through the Executive Secretary" was deleted.
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CORFIDENTIALITY OF COMMUNICATIONS TO COMMISSICON

The Commission considered Memorandum 87-76, relating to
confidentiality o¢f communications received by the Law Revision
Commission. The Commission adopted the following policy, te be
included in the Handbook of Practices and Procedures.

{1) The Commission does not ordinarily engage in communications on
a confidential basis. The Commission will solicit a communication on a
confidential basis only where the Commission has made a determination
that the information contained in the commmication is necessary for a
Commission study and might not reascnably be obtainable without
providing confidentiality. An unsclicited reguest for confidentiality
will be considered by the Commission on an individual basis, applying
the 3ame standard of necessity. The notice on the cover of a
Commission tentative recommendation should state that any comments
received will be considered at a public meeting.

(2) A communlcation received under a Commission assurance of
confidentiality will be considered by the Commission without knowledge
of the identity of the auther of the communication. The Commission
staff will summarize the contents of the commmication, quote from the
commmication, reproduce the communication with identifying markings
deleted, or handle the communication in another appropriate way to
protect the identity o_f the author from disclosure.

(3) The staff will protect the identity of the author of a
communication received under a Commission assurance of confidentiality
from disclosure. The staff will mark Commission flles as confldential,
segregate Commisalon flles, destroy the communication, or take other
appropriate action to preserve the author's identity from disclosure,
This could be accomplished by filing confidential communications in a
separate drawer and by referring to the existence of a confidential
communication in the study file to which the communication relates.
The staff will resist judicial proceedings to require disclosure of any
communication received by the Commission wunder an assurance of

confidentiality.

dim
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SCHEDULE CF PROJECTS

The Commission requested the staff to attach to the agenda a
schedule showing the status of the projects in the probate
study——whether at the pelicy decision stage, the tentative

recommendation stage, approval for printing stage, etec.

STUDY L —— MISCELLANEOUS PROVISIONS IN DIVISION 3

The Commission considered Memorandum 87-63, disposing of

miscellaneous provisions in Division 3 of the Probate Code. The
Commission approved the disposition as set out in the memorandum for
inclusion in the 19828 probate legislation, subject to the following
changes.

Prob, Code § 6112. Interested witness

Subdivision (d), suspending operation of a no-contest clause where

there is an interested witness, should be extended to suspend operation
of a no-contest clause where an interested perscn prepared the will.
Prob. Code § 8806. Change in ownership statement

This provision should be included in the statement of personal
representative duties, rather than as a separate provision among the
inventory statutes,

STUDY L—-643 — PUNITIVE DAMAGES FOR BREACH OF TRUST

The Commissfon postponed consideration of Memorandum 87-66 and the

staff draft of a Tentative Recommendation Relating to Exemplary Damages
for Breach of Trust. The staff should review this material in light of
the new legislation relating to punitive damages generally and prepare

a memorandum on this subject for a future meeting.

STUDY I — I ORY AND APPRATSAL
The Commission considered Memorandum 87-67, together with a letter
from State Bar Study Team No. 1 (distributed at the meeting and
attached to these Minutes as Exhibit 1), relating to the time within

—5-
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which an inventory and appraisal must be filed., The Commission made
the following decisions concerning the draft statute attached to the
memorandun,
Invent and appraisal required
Section 8800 was revised to read:

8800. (a) The personal representative shall file with
the court clerk an inventory of +&he property to be
administered in the decedent’s estate and an appraisal of the
property in the inventory. The An inventory and apprailsal
may be combined in a single document.

(b) The inventory shall be filed within three months
after letters are first issued to a general personal
representative. The appraisal shall be filed within six
months after letters are first issued to a general personal
representative er—within , The court may allow such further
time for filing an inventory or an appraisal as is reasonable
under the circumstances of the particular case.

{c) The personal representative may file partial

nv ories or partial appra 8 where appropriate under the
circ tances o ticular case, b all inventories and
appra shall be filed before ration of the time

allowed under subdivision (b).

Conforming changes should be made in Section 8850. The Comment should
note that the court allowance of additional time may be made before or

after expiration of the statutory pericds.
§ B801, Supplemental inventory snd appraisal

Section 8801 was revised to read:

8801. If after the-imventery—ie—filed expiration of the
time allowed under subdivision (b Secticn for f£il14
an jinventory the personal representative acquires knowledge
of property to be administered in the decedent's estate that
is not included: in the a prior inventory, the personal
representative shall file a supplemental Inventory and an
appraisal or supplemental appraisal of the property in the
manner prescribed for +he an original Inventory and an
original appraisal. The supplemental inventory shall be
filed within three months after the personal representative
acquires knowledge of the property. The supplemental
appraisal shall be filed within six months after the personal
representative acquires knowledge of the property er—srithin
: The court may allow such further time for filing a
supplemental Jinventory or a supplemental appraigal as is

reasonable under the circumstances of the particular case.
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§ 8804, TFallure to timely file inventory and appraisal

Section 8804 was revised to read:

8804. If the personal representative negligently ez
intentionally fails or refuses to file an inventory or
appraisal within the time provided in this chapter, upon
petition of an interested person:

(a) The court may compel the personal representative to
file an inventory or appraisal pursuant to the procedure
prescribed in Section 921.

(b} The court may remove the personal representative
from office.

{c) The court may impose on the personal representative
ias——persenally—-1tiable perscnal liabilicty for injury to the
estate or to an interested person that directly results from
the fallure. The 1liability may include attorney's fees, in
the court's discretion. Damages awarded pursuant to this
subdivision are a 1liability on the bond of the personal
representative, if any.

STUDY L-800 - NONRESIDENT DECEDENT

The Commission considered Memorandum 86-204, which reviewed the
comments recelved on the ZITentative Recommendation Relating to
Nonresident Decedent (distributed for comment in September 1986), the
staff draft of a recommendation on this subject, and a letter from
State Bar Study Team # 2 on behalf of the Executive Committee of the
State Bar Section (Exhibit 2 to these Minutes)., The Commission made
the fellowing decisiena:
Definitions

The definitions should be reviewed and revised to eliminate
artificial constructions. In some cases, such as the definition of
"nonresident decedent,” the definition can be confuslng when read in
the context of a particular provisicn, such as Section 12530.
§ 12510, Commencement of proceedings

The Commission rejected the suggestion that only the will that

affects property in this state should be offered in ancillary
administration. Such a rule might invite suppression of relevant
documents and remove tée power to consider relevancy from the court.
§ 12511, Jurisgictionéggd venue

This jurisdictioﬁrand venue provision should be retained in this
part of the code. A cross-reference should be added to an appropriate

comment in the general jurisdictional provisions.
.
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§ 12522, Admission of will to probate

This section and related provisions should be redrafted to make
clear which rules apply to foreign state wills and which rules apply to
foreign nation wills. The staff should research the effect of
admizssion to probate in another state and the effect aof international
treaties on the status of foreign nation wills. Depending on the
conclusicns from this research, paragraphe (2) and (4) of subdivision
(a) should probably be deleted.
§ 12530, Conditions for distribution

The suggestien that distribution should be made to the foreign
personal representatives, and not to beneficiaries, where the
decedent's estate in‘the forelgn Jurisdiction 1s insolvent was rejected.
§ 12531, Sale of real property and delivery of proceeds

A provision should be added that permits the court in California
to distribute real property unless it 1s ordered to be socld.
Incorporation of general provislons

A provision reading substantially as follows should be added to
the chapter in the draft statute relating to ancillary administration:

Except to the extent otherwise provided in this chapter,
administration of a decedent's estate under this chapter is
subject to all other provisions of this title, including but
not limited to opening estate administration, inventory and
appraisal, creditor claims, estate management, independent
administration, Eompensation, accounts, payment of debts,
distribution, and closing estate administration.

§ 12550, Informal colléction authorized
This chapter should be redrafted as an adaptation of the affidavit

procedure for collection of small estates by an out of state personal
representative.
§ 12551, Notice of intent to collect
§ 12552, Pavyment or deli#e;z to foreign personal representative
§ 12553, Delivery of funds in accounts under $1,000
§ 12554, Discharge from liability
Potential issues in these sections were reserved for consideration

at a later time 1f the adapted affidavit procedure should prove to be
impractical. It was gSuggested that the $1000 limit in Section 12553
should be raised if Ehis procedure is retained in preference to the
affidavit procedure. L

—8—
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§ 12570, ¥iling proof of authority

§ 12571, Maintagining actions and proceedings
This article should be omitted. The existing rule requiring the

foreign personal representative to be appointed in California should he
retained.

§ 12590, Jurisdiction by act of foreign personal representative

This section should be reconsidered in light of the adapted
affidavit procedure to be drafted.

§ 12592, Effect of adjudication for or against personal representative
This section should be omitted as 1t appears to he beyond repair.

STODY 40 — SUBSTITUTIO DELEGATION OF POWERS OF FIDUCIARIES

The Commission considered Memorandum 87-63 and the draft statute
relating to substitution and delegation of powers of fiduclaries,
together with a letter from State Bar Study Team # 2 on behalf of the
State Bar Section Executive Committee (Exhibit 3 to these Minutes),
The draft satatute would have generalized the provisions of the
Fiduciaries' Wartime Substitution Law. Code Civ. Proc.
5§ 1700-1700.8. The Commission decided that the substance of the
existing law should be continued. Fiduclaries should not be able to
temporarily abandon their duties in the absence of extreme

circumstances as covered by the existing statute.

STUDY L-1010 — OPENIRG ESTATE ADMINISTRATIOR

The Commission considered Memorandum 87-75, reviewing comments on

the tentative recommendation relating to opening estate administration,
together with a letter from State Bar Team 3 (distributed at the
meeting and attached to these Minutes as Exhibit 4). The Commission
made the following decisions concerming the draft statute,
§ 8001, Failure of person named executor to petition

The Comment to this section should emphasize that it 1is
discretionary with the court whether to hold that a waiver has occurred,
§ 8002, Piling of will

This section shoﬁld refer to deposit, rather than filing, of a

will with the court clerk.
.
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251, 8§ ons
This section should refer to failure of a person "timely"” to
respond to summons.
§ 8406, Suspension of powers of personal representative

This section should be relocated to the provisions governing

powers and duties of personal representatives. The Comment should
state that the section supersedes former Sections 352 and 550.
§ 8407, Claims against personal representative

The werds "“the person from" were deleted from the first sentence
of this section, The second sentence was deleted.
§ 8408, Selection of attorney

This section was deleted from the draft,

§ 8440. Appointment
The captions in this article, referring to administrators "with

will annexed," and the statute text, referring to administrators "with
the will annexed," should be made consistent.
441, Priori for appolntment

This section should give priority for appointment to a nominee of
a perscn having priority, and should allow several persons to act
jointly to make a nomination.
§ 8442, Avthority of administrator with will annexed

This section should be revised to make clear that the
administrator with will annexed may eXercise discretionary powers
granted in the will tolany personal representative.
§ 8467. Equal priority

This section should be revised to allow the court to appoint a
disinterested person having the same priority or the next lower class
of priority or the public administrator.
§ 8481, Walver of bond

This section was revised to provide, in effect:

8481. {a) A bond 1= not required in either of the
following cases:

{1} The will waives the requirement of a bond.

(2) All beneficlaries walve in writing the reguirement
of a bond and 'the written waivers are attached to the
petition for appdintment of a personal representative. This
paragraph does not apply if the will requires a bond.

-10-
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{(b) Notwithstanding the waiver of a bond by a will or by
all the beneficlaries, on petition of any interested person
or on its own motion the court may for good cause require
that a bond be given, either before or after Issuance of
letters.

§ 8482, Amount of bond
The introductory phrase of subdivision (a), "Except as provided in

Section 8481", was deléted. Subdivision (a)(3) was revised to refer to
the equity or net intefest in real property.
§ 8483. Reduction of bond by deposit of assets

The phrase "to belrequired in respect of the property" was deletad
from subdivision {b){1).
§ 8488, Limitation as to gureties on bond

The phrase "not later than four years" should replace “within four
years”, and the reference to settlement of accounts of the perscnal
representative was deleted.
§ 8500, Procedure for removal

The reference to the "judge's own knowledge" in subdivision (b)
should refer to the "court's" own knowledge. In subdivision (c)
"allegations™ should ;be "declarations"™ and failure to "attend and
answer" should be faglure to "attend or answer."” The staff should
review the draft for oiher possible procedural improvements.
§ 8503, ERemoval at regueat of person with higher priority

Subdivision (b) should refer to a petition "by" rather than "“of" a
person, The Comment should note that progress of administration for a
certain length of time may in itgelf be grounds for denial of the
petition to remove the personal representative.

4 Grounds for appointment

The statute should include more detail concerning appointment of a
special administrator for a limited purpose, and the letters should
note the limited character of the special administrater's authority.
The Comment to thié section should include a will contest or
maintenance of a lﬁwsuit on the decedent's cause of action as

situations where appoi#tment of a special adminlstrator may be praper.

-11-
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§ 8545, General powers, duties, and obligations

This sgection should include general notice for appointment of a
special administrator with general powers. The Comment should refer to

case law enabling a speclal administrator with general powers to make

distributions.
STODY L1024 — INTEREST AND INCOME ACCRUING DURING ADMINISTRATION

The Commission considered Memorandum 87-69 relating to interest
and income accruing dﬁ}ing administration. The Commission approved the
draft tentative recommendation attached to the memorandum to distribute
for comment, subject to the following changes.

§ 12001, Rate of interest

This section should be revised to provide that the rate of
interest is determined one year after the date of death. The Comment
should indicate that the rate on United States savings bonds, Series
EE, may be ascertained from a financial institution or the financial
section of a newspaper.

12 neome and expe of specific devise

This section should be revised to provide that, to the extent
expenses on specificilly devised property exceed income from the
property, the estate fpays the excess until distribution (unless the
devisee takes possession earlier). However, any expenses paid more
than a year after thé testator's death are a charge against the share
of the devisee.

12 Interest on general pecuniary devise

The tentative recommendation should particularly seolicit comments
concerning the wisdom of subdivision (b), which runs interest on a
marital deduction gift from the date of death rather than one year
after death.

The reference to the "first anniversary of the testator's death"
should be reviewed to determine if it is intended to have a different
application than thef reference to "one Yyear after the testator's

death”, and if not, one phrase should be used consistently.

-12—
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STUDY L-1025 — FORM OF NOTICE TO CREDITORS
The Commission considered Memorandum 87-85 relating to the form of

notice to creditors, The Commission also received a letter from the
Executive Committee of the State Bar Estate Planning, Trust and Probate
Law Section on this éubject (attached to these Minutes as Exhibit 5).
The Commission decided . to recommend revision of the relevant portion of
Section 9052 (form of notice to creditors) to read:

You must file your claim with the court and mail or deliver a
copy to the personal representative within the last to occur
of four monthas after {the date letters were
issued to the personal representative), or 30 days after the
date this notice was malled to wvou or, 1in the case of
perscnal delivery, 30 days after the date this notice was
delivered to you, whiehever-ds-later, as provided in Section
9100 of the California Probate Code.

STUDY 1-1029 — DISTRIBUTION AND DISCHARGE

The Commission considered Memorandum 86-203, reviewing comments on
the tentative recommepdation relating to distribution and discharge.
The GCommission made +the following changes in the draft of the
recommendation.

§ 11621, Order for distribution
Subdivision (b) was revised to read, "The order of distribution

shall be stayed until any bond required by the order is filed.”
§ 11622, Bond

In subdivision (b), the term "fixes” should be changed to
"orders”™, The staff should check on the usage of the term “"given" in
subdivision (c).

§ 11623, Distribution under Independent Administration of Estates Act

Subdivision (a) should be limited so that an ex parte order for
preliminary distribution may not be made before expiration of the
creditor claim periodi Subdivision (b) should be limited to trustees
who have accepted the trust. The staff should check to see whether
subdivisien (b) might not bhe deleted Iin reliance on the general

provisions governing waiver of accounts.

—13-
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§ 11640, Petition and order

Subdivision (a) of this section should refer to debts that have
been pald "or provided for." A provision should be added to the
section that "If there are debts remaining unpaid or if, for other
reasons, the estate is not in a condition te he closed, the
administration may continue for a reasonable time, subject to Chapter 1
{commencing with Section 12200) of Part 11 {time for closing estate).”

§ 11641, After—acquired or after-discovered property

The omnibus clause in subdivision (a) should be supplemented by
provision for further‘instructiona to the personal representative or a
supplemental accownt. A provision should be added to the statute
immediately preceding Section 11641, to the effect that "When an order
settling a final account becomes final, the personal representative may
immediately distribute the property 1in the estate to the persons
entitled to distribution, without further notice or proceedings."

§ 11700, Petition

The staff should refrain from citing Estate of Stehr, 181 Cal.
App. 3d 1131 (1986), in the Comment,

§ 11701, RNotice of hearing

This section should be revised consistent with the general notice
provisions in Section 1004.

§ 11702, Responsive gjeadigg

This gection or a related section should be augmented with
procedural provisions that place a case at 1ssue even though interested
persons have not responded and that clarify the consequences of failure
to respond.

§ 11703, Attorney General as party

Subdivision {c), relating to a trustee who does not accept the
trust, should be deleted. The staff should check whether a reference
to the guardian ad litem statute might not be appropriate in the
Comment.

§ 11704, Hearing .
This section shoﬁld provide that the court is to "consider all

evidence" rather than ?hear and consider all papers".

~1l4-
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§ 11705. Gourt order

The staff should review other provislions governing the conclusive

effect of orders in probate to see if there is a general or consistent
phrase that could be u#ed in this section.
§ 11753, Filing receiﬁts and discharge

A sentence should be added to this section to the effect that 1f
the personal representative is unable to obtain a recelpt after
reagonable effort, the court may accept other sgatisfactory evidence
that the property has been delivered to or is in possession of the
beneficiary.
§ 11801, Distribution despite death of distributee

The phrase "whether or not the deceased distributee is named in
the order for distribution” was deleted from subdivision (a).
Subdivision (b) should be augmented by a provision to protect bona fide
purchasers under an order for distributien, The staff should devise
language to cover the:situation of a will requiring survival beyond a
period other than disﬁribution of the estate. The Comment might refer
to the case law rule that the survival requirement is deemed satisfied
if distribution is delaved unduly.
§ 11850, When deposit with county treagurer authorized

Subdivision (a) was revised to read, "“The property remains in the

possession of the personal representative unclaimed or the whereabouts

of the distributee are unknown.”

§ 11854, Claim of property deposjted in county treasury

This section should refer to "money", rather than "property",

depogsited in the county treasury, Notice to the Attorney General

should not be required unless so ordered by the court.

§ 11902, Disgpogition of property distributed to state

Subdivision (b) was revised to require delivery to the State
Controller of a certified copy of the order for distribution together
with a statement of the counties where recorded and the recording data
for each county.

§ 11904, BRo deposit in county treagury
The Comment to this section should indicate what types of property

are deposited in the State Treasury and what types are deposited with
the State Controller.
-15-
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§ 11950, Right to partition or allotment
This section should be limited to Interests in property that are

subject to administration.
§ 11952, Parties and notice

The text of this secticn should be replaced by the draft set out
in the Note to the section.
§ 11953, Disposition of property

The reference to the court taking evidence should be made
consistent throughout the statute.

11 Expenses -

Language should be added that the lien 13 iIncluded and specified

in the court order.

§ 12200, Time required for closing or status report
This section should allow 18 months where there is an estate tax

return and one year in other cases.
§ 12250, Order of discharge
The reference in this section to filing receipts should be

adjusted to include the case where the court has excused the filing of
a receipt on satisfactory proof of distribution.
§ 12251, Discharge without administration

This section shou}d require notice to interested persons.

STODY 11033 — DETERMINING CLASS MEMBERSHIP
The Commission considered Memorandum 36-205 which reviewed the

comments 7recelved on the Tentative Recommendation Relating ¢to
Determining Class Membership (distributed for comment in September
1986) and the staff draft of a recommendation on this subject. The
Commission concluded that this procedure was not needed and that it
should not be included in the revised Probate Code. If a probate
estate is pending, the question of whether a person is a member of a
class entitled to a distribution is determined iIn the probate
proceedings. If a prdbate estate is not pending, a determination that
a person is within the class would not be of much use as compared with
a quiet title judgment. The procedure of existing Probate Code
Sections 1190-1192 does not appear to be used very frequently. To the
—16—
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extent that this procedure overlaps with the estate distribution
procedure, it is umneeded and may be a source of confusion. Outside
probate administration, other procedures are superior to the class
membership procedure.

Before deciding to omit this procedure from the Probate Code, the
Commission made the following decisions concerning the draft statute:

§ 320, Proceeding authorized

The bracketed language that would permlit a petition by an
interested person was approved. This procedure should be available
only where proceedings for administration of the decedent's estate are
not pending.

§ 322, Rotice of hearing
The alternative ' section providing for 30 days' mnotice and

requiring personal ser?ice was approved.

STODY I-1 —— PUBLIC GUARD IC ADMINISTRATOR
The Commission considered Memorandum 87-68 and the First
Supplement thereto, relating to appcintment of the public guardian in
cases opposed by the public guardian. The Commission approved draft
Section 2920 for printing, after making the following changes:

292 Application fo gintment

2920, If any person domiciled in the county requires a
guardian or conservator and there is no one else whe Iis
qualified and willing to act and whose appointment as
guardian or conservator would be in the best interest of the
person:

(a) The public guardian may apply for appointment as
guardian or conservator of the person, the estate, or the
person and estate,

(b) The public guardian shall apply for appointment as
guardian or conservator of the person, the estate, or the
person and estate, 1f the court so orders. The court may
make an order under this ubdivision on motio of an
interested person or on the court's own motion in & pendi
proceeding or in a proceeding commenced for that purpose,
The court shall not make an order under this subdivision
except after notice to the public guardizn for the period and
in the manner provided in Chapter 3 (commencing with Section
1460) of Part 1, consideration of the alternatives, and a
determination the court that the appointment isg
necessary. The notice and hearing under this subdivision may
be combined with the mnotice and hearing required for
appointment of a guardian or Egygervator.
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Comment, Section 2920 supersedes the first, second, and
a portion o¢f the third sentences of former Welfare and
Institutions Code Section 8006. Section 2920 applles even
though a person may be Institutionalized in a facility in
another county if the person is domiciled in the coumty of
the public guardian. Even though there may be other persons
gqualified and willing to act, their appointment may not be in
the best interest of the ward or conservatee. This could
occur, for example, where a neutral party 1s needed because
of family disputes. In such a situation, a public guardian
is not iiable for fallure to take possession or control of
property that is beyond the public guardian‘'s ability to
possess or control, See Section 2944 (immunity of public
guardian).

The court may order appointment of the public guardian
only after notice to the public guardian and a determination
that the appecintment 1s necessary. The determination of
necessity may require the court to ascertaln whether there is
any other alternative to public guardianship, and whether the
public guardianship is simply being sought as a convenience
or as a strategic litigation device by the parties involved.
Alternative means of resolving the situation, begides
appointment of the public guardian, could inelude such
options as use of a private guardian or appointment of a
guardian ad litem, in an appropriate case.

Subdivision (b) permits the special notice to the publie
guardian and hearing under this subdivision to be combined
with a general notice and hearing for appointment of a
guardian or conservator, in the interest of procedural
efficiency.

STODY 11058 — FILIRG FEES IN PROBATE
The Commission consldered Memorandum 87-84 relating to filing fees

in probate. In view of the technical complexity of this subject, the
staff should work with the State Bar tc develop appropriate provisions

for inclusion in a clean up bill.

STUDY L1060 — MULTIPLE-PARTY ACCOUNTS
The Commission cqﬁsidered Memorandum 87-51 and the attached staff

draft of a Tentative Recommendation Relating ¢€o Multiple-Party
Accounts. The Commission wanted to know the views of the State Bar and
California Bankers Association when the California Multiple-Party
Accounts Law was before the Legislature in 1983, the present views of

those two organizations, and the present view of the California Credit

-18-
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Union League on 1ts experience under the law as enacted, The
Commission deferred fu;ther consideration of the draft until the staff

can collect this information.

STUDY L3010 — CORPORATE TRUSTEE FEES

The Commission considered Memorandum 87-70 and the First, Second,
and Third Supplements thereto relating to corporate trusteesa’ fees.
The staff reported to the Commission on the meeting between Assembly
Member Harris and the representatives of the California Bankers
Asgsoclation and the State Bar. At this polnt, CBA and the State Bar
have agreed to work on legislation to remedy the problem of corporate
trustees' fees. The staff will turn over the information received in
response to the guestionnaire distributed to attorneys and in fee data
submitted by corporateftrustees concerning their fees to the interested
parties, However, the Commission will not continue working on this

topic.

APPROVED AS SUBMITTED

APPROVED AS CORRECTED (for
corrections, Bsee Minutes of next
meeting)
Date
Chairperson

Exzecutive Secretary

-10-
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DIEMER, SCHNEIDER, LucE & QUILLINAN

A PARTNERSHIF INCLUDING PROFESHIONAL CORPORATIONE

Hanvey DImMnz 444 CASTRO STREET, SUITE 500
MicHanL B. SCHNXRIDEER

MounTaIN View, CALIFORNIA 94041
James G. Lucs
JaMEE V., QUILLINAN TELEFHONE [415) D88-4000
MicHAEL R. MoRGAN TrLEX 171854 IBC LTOS

T. MicEAEL TURNER
PrrER W. GUMAER
TimoTrY H. HOoPEING

FAX [415) 50B-6953

September 11, 1987

Mr. John H. DeMoully

Executive Director

California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Alto, CA 94303

Re: LRC Memo: 87-67, Inventory & Appraisal

Dear John:

Or CounssL
Wiriiam A. JEFFERS

C4 L33 ROV, comun

SEP 14 1957

I have enclosed copies of Study Team 1's technical report on
Memo 87-67, Inventory and Appraial. The report represents the

opinions of the team only. The report has not been reviewed by the
Executive Committee. I am sending it to you for your information

and comment. It is intended to assist in the technical review of

those sections involved.

ry truly yours,

>

amES V. Qu1111nan

A{ijrney at Law
JVQ/hl

Encls.
cc: Chuck Collier Jim Opel
Keith Bilter Jim Devine

Irv Goldring Lioyd Homer
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REPORT

T™O: JAMES V. QUILLINAN
JAMES D. DEVINE
IRWIN D. GOLDRIKG
JAMES C. OPEL
LLOYD W. HOMER
D. KEITE BILTER
CHARLES A. COLLIER, JR.
THE EXECUTIVE CCMMITTEE IN GENERAL

FROM: WILLIAM V. SCEMIDT
DATE: SEPTEMBER 9, 1987
RE: MEMORANDUM 87-67

SDBJECT: REPORT OF STUDY TEAM NO. 1 (STUDY L-655) INVENTORY
_ AND APPRAISAL (Review of Revised Provisions Before
Approval for Printing); PROBATE CODE SECTIONS
B800-8804

Study Team No. 1 had a conference call on September 2,
1987, Charles A, Collier, Jr., Richard §. Kinyon, Sterling L.
Ross, Jr., Michael V. Vollmer and William V. Schmidt
participating.

We have the following comments in this regard:

Section 8800: We suggest that the word "An" be used in
place of the word "The" as the first word of each of the
first two sentences in subsection {(b). This would be
consistent with the use of the word "an" in the first
sentence of subsection (a) as it applies to both an inventory
and an appraisal. We feel the word "an" is preferable
because the word "the" tends to suggest that there is only

-

one first and £inal inventory, whereas the word "an" tends to

-]
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suggest that there can be more than one inventory and is
consistent with the supplemental inventory provisions of
Section 8801. In practice, supplemental or partial
in;entories are used frequently in the administrationrof
estates, Consistent with these thoughts, the second sentence
of subsection (a) might be rewritten to read in its entirety
as follows:

"An inventory and an appraisal may be combined in a
sihgle document."”

We are very concerned about the mandatory and inflexible
nature of the requirement that an inventory be filed within
three months after the issuance of letters. We are concerned
with the situation, for example, where the personal
representative may know of an asset in the general sense but
not have enough knowledge to describe it with the
particularity that should or must be used in completing an
inventory. Examples would be real property, where the exact
legal description cannot be ascertainéd within three months,
or a bank account in a distant or remote bank where the
amount of the account and the number cannot be ascertained
within three months. Another example would be jewelry or
other personalty which the personal representative was unable
to take into his possession within the three months and,
therefore, could not describe with any particularity. 1In
these situations, should the personal representative be
subject to the sanctions set forth in Section 8804 when he

fails to file an inventory through no fault of his own? We
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acknowledge the Comment to Section 8804 answers this question
in the negative, but is the Comment encugh?

“We suggest that the words "or within such further time
ag.the court for reasconable cause may allow." be added to the
end of the first sentence of subsection (b). These words are
takén almost verbatim from the first sentence of existing
Probate Code Section 600.

We are very happy with the second section in the
Commené. We are concerned, however, that the first sentence
of the comment may be somewhat misleading in tﬁat it states
that Section 8800 restates the first éortion of the first
sentence of former Section 600. To us thefe are fundamental
changes between proposed Section B800 and existing Section
600 in that Section 8800 talks about an Inventory and an
Appraisal as two separate documents and provides for a
separate time for the filing of each document with the court.
Existing Section 600, of course, talks only of one document.
Should the first sentence of the comment recognize these

differences between the two sections?

Section 8801: We suggest that the words "in the

inventory" in the third line of the first sentence be changed
to "in a prior inventory." Such a change would merely
recognize the possibility that there could be more than one
inventory before the filing of a supplemental inventory.

We are again concerned that the first sentence of the
Comment may be misleading in that existing Section 611

contemplates one document which combines an inventory and

-3=
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appraisement and proposed Section 8801 together with Section
8800 intreoduces the concept of two separate documents —-- an

appréisal separate and distinct from an inventory:

Sectiqn 8804: Our comments here reflect the uneésinESs
of our five participants with this new Section, expecially as
it is viewed in relation to the mandatory three months
requirement for £iling an inventory. Our group, the members
of which handle a substantial amount of probate
administration work, spent almest one hour in discussing the
three sections covered in Memorandum 87-67 and the effect of
those three sections on the everyday practice and work of
personal representatives and their attorneys.

Two members expressed concern on whether the words
"within the time provided in this chapter" include the
reasonable time concept in 8800(b) for the f£iling of an
appraisal or whether such words could be construed to apply
only to the three month and six month requirements. These
members felt that it would be helpful if the comment could
make it clear that such reasonable time concept is included
within the meaning of such words.

Another member of the study team was concerned that the
language of subsection (c) could possibly be construed to
permit an interested person to file a civil action against a
personal representative outside of the probate court. 1In
this sue-happy society we would not want to see a beneficiary
be able to £ile a civil lawsuit outside of the probate court

against the personal representative claiming that the

-4
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personal representative had failed to file the inventory

within the three month requirement and the appraisal within

the six month requirement and have that matter heard, for
example, before a jury. To clarify this matter and to make
the sentence structure parallel among subsections (a}, (b)
and (¢}, it is suggested that the words "The court may..."
which begin subsections {(a) and (b) also begin subsection
(c). For example, perhaps the first sentence of subsection
{c) could read "The court may deterﬁine the personal
liability of the personal representative for injury to the
estate or to an interested person that directly results from
tﬁe-faiygre.“ We feel this parallel structure makes it
clearer that the probate court is td act under each of the
three subsections and is to act only upon the petition of an
interested person as set forth in the third line of the
section.

The first sentence of the Comment refers to case law.
Is the comment stating that the case law says that the
statute applies to the failure to timely file the appraisal
as well as failure to timely file the inventory? Since
existing and former law deals only with the concept of a
single Inventory and Appraisement as opposed to two separate
documents, we are unsure what the sentence means.

SUMMARY: To summarize all of the thoughts expressed
above, as well as the thoughts of‘the Executive Committee in
general over the last several months, our Section would like

to return to existing law found in Section 600, which

.-5_
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v provides for a combined inventory and appraisal filed within

three months after the issuance of letters or "within such -

. further time as the court for reasonable cause may all%%.“ €

S ekt R o * the aur
We feel existing law has worked well over many years.

We certainly have no cbjection to the general concepts of Twaghte,

Section B804 to provide protection from the personal - =P L0 ¥F

representative who delays unreasonably.

Once we return to existing law, most, if not all, of our be
concerns expressed in this and earlier reports will be gone.

it

Respectfully submitted, >

STUDY TEAM NO. 1 nerE

wnere o

WILLIBM V. SCHMIDT,
Captain
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(415) 561-8200
September 11, 1987

Mr. James V. Quillinan

Attorney at Law

444 Castro Street, Suite 900
Mountain View, California 94041

Re: LRC Memo BE-204 (Non-Resident Decedent)

Dear Jim:

The staff states that there is a problem with the
affidavit procedure for collecting small estates because it
is available only to the decedent’s "“successors” and not to
the decedent’s personal representative. I do not view that
as a problem. The affidavit procedure is an economical and
effective means of transferring small amounts of California
property to successors at the least expense. I see no
reason to subject the property to domiciliary administra-
tion, except where necessary to protect the interests of
the heirs, devisees or creditors of a decedent. This is
the standard which applies to estates of California dece-
dents {Probate Code Section 13111(d)), and there is no
reason to have a different standard for estates of non-
California residents.

The staff states that successors who use the
affidavit procedure acquire no right in the property other
than possession. The successor who acquires possession has
all of the rights of an ostensible owner, subject only to
the obligations enclosed by the statute. The property is
subject to subsequent administration as set forth in Sec-
tion 13111, but the burden of proof is on the persocnal
representative to establish that the property is necessary
to protect the interests of the heirs, devisees, and credi-
tors. Thus, the rights in the property acquired by the
successors who use the affidavit procedure are substantial.
The affidavit procedure is not limited to estates of Cali-
fornia decedents, and should not be limited.




Mr, James V. Quillinan
September 11, 1987
Page 2

The staff recommends two alternative proposals:
(1) allowing an out-of-state personal representative to
subsequently collect the property from the successor; and
(2) prohibiting the affidavit procedure where there is an
out of state probate pending. I am opposed to the second
proposal. California has a long-established public policy
of allowing transfer of small estates to successors with
the least cost possible. Requiring that all California
small estates be subject to probate if an out of state
probate is pending is a step backwards. I have no objec-
tion to allowing an out-of-state personal representative to
subseqguently collect property to the extent necessary for
administration under the guidelines of Section 13111.
Section 13111 already imposes liability on the successors
if "proceedings for the administration of the decedent’s
estate are commenced.” The section is not limited to
proceedings in this state (cf. Probate Code Section 13101~
(a)(4)), so the ability of a non-California personal repre-
sentative to collect property from a successor is probably
already the law. I do not believe it is not necessary to
change the statute to so provide.

Very truly yours,

(-

Kenneth M. Klug
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September 11, 1987

Mr. James V. Quillinan

Attorney at Law

444 Castro Street, Suite 900
Mountain View, California 94041

Re:; LRC Memo 87-77

Dear Jim:

Team 2 has reviewed Memo 87-77. We like the
concept of allowing for substitution and delegation of
powers of fiduclaries as proposed. We wonder if there is
any reason why the procedure should not also be available
where the original fiduciary is permanently unable to act.
The proposed procedure is more streamlined than the ex-
isting procedure for appointment of successor fiduciaries.

Very truly yours,

/

Kenneth M. Klug
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PARTHER
DIRECT DIAL NUMBER
6z29-93
teiat *3 September 16, 1987

James V. Quillinan, Esg.
444 Castro Street, Suite 900
Mountain View, California 94041

Re: Memorandum 87-85: Opening Estate
Administration (lst 29 Pages)

Dear Jim:

On behalf of Team 3 I reviewed the first 29 pages of
the referenced memorandum and offer the following comment with
respect to Section 8001.

This section has utility in instances of gross neglect
by named executors. I recently obtained Letters of Administra-
tion CTA for a petitioner after the named executor declined to
honor requests for commencement of a probate for over a year.
The attorneys' fees incurred in making repeated demands for the
commencement of the administration and in preparing a petition
requiring the filing of the decedent's original Will with the
court, and the filing and publication fees attendant thereto

were considerable. Under the circumstances, the court was




justified in finding that the named executor had waived his
rights. In the hypothetical proposed by the staff, the court
would undoubtedly exercise its discretion in favor of the

named executor (surviving spouse).
Respectfully submitted,

H. Neal Wells III

Team 3 Captain

cc/ Valerie Merritt
Charles G. Schulz
Leonard W. Pollard, II
Amne K. Hilker
John A. Gromala
Charles Collier, Jr.
Keith Bilter
Irwin D. Goldring
James Opel
James Devine
Lloyd Homer
Hermione Brown
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James V. Quillinan, Esdg.
444 Castro Street, Suite 900
Mountain View, California 94041

Re: LRC Memo B7-85
Notice to Creditors

Dear Jim:

The Executive Committee of the Estate Planning, Trust
and Probate Law Section considered the referenced memec at its
meeting last Saturday.

The Executive Committee is appreciative that a creditor
of a decedent might benefit from advice as to the date by which a
claim against a decedent's estate must be filed with the court.
However, for the reasons hereafter set forth, the Committee
respectfully suggests that it would be inappropriate to require
that the personal representative or the attorney for the personal
representative must give this advice.

1. The computation of the last day to file a creditor's
claim with the court often requires knowledge not generally
possessed by a lay personal representative {e.g. does 30 days
mean 30 actual days or a calendar month? Do you include the
first day of the time period and exclude the last? Do you extend
the time periocd in the case of mailed notice? 1Is the time period
extended if the last day falls on a non-business day? What are

non-business days for the purposes of this Section?) Accordingly,




it would not be fair to require the personal representative to
give this advice.

2. If the duty is imposed upon the persconal representa-
tive, and the perscnal representative makes a mistake, he might
be personally liable to the creditor for negligently performing
the statutory duty. This could include damages equal to a claim
that was barred as a result of late filing based upon the
improper advice.

3. 1f the duty is imposed upon the attorney for the
personal representative, and the attorney makes a mistake, he
might be perscnally liable on a claim for malpractice. The
attorney would alsc be placed in a position of conflict of
interest because he would be advising the creditor on a matter
of law at the same time the attorney is representing the
personal représentative of the estate.

4, Neither the personal representative nor the attorney
are compensated enough by the statutory fee schedule to cover the
exposure to liability afcresaid. Also, bonding companies would
have to increase the cost of personal representative's bonds to
cover the exposure.

5. Summons, subpenas and citations, all specify time
periods rather than specific due dates. The receipient of the
summons, subpena, or citation, is thereby placed on notice and
should obtain the advice of his own attorney (not the attorney for
the sender of the notice)} as to the last day to act. Creditors

need not be treated any differently.




6. The best solution to the problem is for the
creditor to simply fill out a claim and file it with the court

promptly, well within the 30 day minimum claim period.

Respectfully submitted,

ot

H. Nezl Wells III

cc/ Valerie Merritt
Charles G. Schulz
Leonard W. Pollard, II
Anne K. Hilker
John A. Gromala
Charles Collier, Jr.
Keith Bilter
Irwin D. Goldring
James Opel
James Devine
Lloyd Homer
Hermione Brown




