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REPORT OF THE CALIFORNIA LAW
REVISION COMMISSION FOR
THE YEAR 1971

FUNCTION AND PROCEDURE OF COMMISSION

The California Law Revision Commission consists of one
Member of the Senate, one Member of the Assembly, seven
members appointed by the Governor with the advice and con-
sent of the Senate, and the Legislative Counsel who is ex officio
a nonvoting member.!

The principal duties of the Law Revision Commission are to:

(1) Examine the common law and statutes for the purpose of
discovering defects and anachronisms.

(2) Receive and consider suggestions and proposed changes
in the law from the American Law Institute, the National Con-
ference of Commissioners on Uniform State Laws, bar associa-
tions, and other learned bodies, judges, public officials, lawyers,
and the public generally.

(3) Recommend such changes in the law as it deems neces-
sary to bring the law of this state into harmony with modern
conditions.?

The Commission is required to file a report at each regular
session of the Legislature containing a calendar of topics select-
ed by it for study, listing both studies in progress and topics
intended for future consideration. The Commission may study
only topics which the Legislature, by concurrent resolution,
authorizes it to study.?

Each of the Commission’s recommendations is based on a
research study of the subject matter concerned. Many of these
studies are undertaken by specialists in the fields of law in-
volved who are retained as research consultants to the Commis-
sion. This procedure not only provides the Commission with
invaluable expert assistance but is economical as well because

! See CaL. GovT. CopE §§ 10300-10340.

?See CAL. GovT. Copg § 10330. The Commission is also directed to recommend the
express repeal of all statutes repealed by implication or held unconstitutional by the
California Supreme Court or the Supreme Court of the United States. CAL. Govr.
CoODE § 10331.

See CAL. Govr. CoDE § 10335.
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1108 CALIFORNIA LAW REVISION COMMISSION

the attorneys and law professors who serve as research consult-
ants have already acquired the considerable background neces-
sary to understand the specific problems under consideration.
In some cases, the research study is prepared by a member of
the Commission’s staff.

The research study includes a discussion of the existing law
and the defects therein and suggests possible methods of elimi-
nating those defects. The detailed research study is given care-
ful consideration by the Commission. After making its
preliminary decisions on the subject, the Commission distrib-
utes a tentative recommendation to the State Bar and to numer-
ous other interested persons. Comments on the tentative
recommendation are considered by the Commission in deter-
mining what report and recommendation it will make to the
Legislature. When the Commission has reached a conclusion on
the matter, its recommendation to the Legislature, including a
draft of any legislation necessary to effectuate its recommenda-
tion, is published in a printed pamphlet.4 If the research study
has not been previously published,® it usually is published

4 Occasionally one or more members of the Commission may not join in all or part of
a recommendation submitted to the Legislature by the Commmission.

5 For background studies published in law reviews, see Ayer, Allocating the Costs of
Determining “Just Compensation, »91 STAN. L. REV. 693 (1969); Bender, Additur—
The Power of the Trial Court to Deny a New Trial on the Condition That Damages
Be Increased, 3 CAL.W. L. REv. 1 (1967), reprinted in 8 CAL. L. REVISION COMM'N
REPORTS 615 (1967); Bodenheimer, The Multiplicity of Child Custody Proceedings
— Problems of California Law, 23 STAN. L. REV. 703 (1971); Brunn, California
Personal Injury Damage Awards to Married Persons, 13 U.CL.A. L. REV. 587
(1966), reprinted in 8 CAL. L. REVISION CoMM'N REPORTS 421 (1967); Friedenthal,
Imputed Contributory Negligence: The Anomaly in California Vehicle Code Sec-
tion 17150, 17 STAN. L. REV. 55 (1964), reprinted in 8 CAL. L. REVISION COMM'N
REPORTS 525 (1967); Friedenthal, Joinder of Claims, Counterclaims, and Cross-
Complaints: Suggested Revision of the California Provisions, 23 STAN. L. REv. 1
(1970), reprinted in 10 CAL. L. REVISION COMM’N REPORTS 579 (1971); Harvey, A
Study To Determine Whether the Rights and Duties Attendant Upon the Termina-
tion of a Lease Should Be Revised, 54 CAL. L. REV. 1141 (1966), reprinted in 8 CAL.
L. REVisSION CoMM'N REPORTS 731 (1967); McClintock, Fictitious Business Name
Legislation—Modernizing California’s Pioneer Statute, 19 HASTINGS LJ. 1349
(1968), reprinted in 9 CAL. L. REVISION COMM'N REPORTS 633 (1969) ; Matheson,
Excess Condemnation in California: Proposals for Statutory and Constitutional
Change, 42 S0. CAL. L. REv. 421 (1969); Merryman, Improving the Lot of the
Trespassing Improver, 11 STAN. L. REV. 456 (1959), reprinted in 8 CAL. L. REVISION
CoMM’N REPORTS 819 (1967); Note, Mutuality of Remedy in California Under Civil
Code Section 3386, 19 HasTINGSs L.J. 1430 (1968), reprinted in 9 CAL. L. REVISION
CoMM’N REPORTS 213 (1969); Powell, Powers of Appointment in California, 19
HasTINGS LJ. 1281 (1968), abridged version reprinted in 9 CAL. L. REVISION
CoMmM’N REPORTS 335 (1969); Taylor, Possession Prior to Final Judgment in Cali-
fornia Condemnation Procedure, T SANTA CLARA LAWYER 37 (1966), reprinted in
8 CaL. L. REVISION CoMM'N REPORTS 1171 (1967); Taylor, The Statute of Frauds
and Misrepresentations as to the Credit of Third Persons: Should California Repeal
Its Lord Tenterden’s Act?, 16 U.C.L.A. L. REV. 603 (1969), reprinted in 9 CAL. L.
REVISION COMM'N REPORTS 711 (1969); Taylor, The Right to Take—The Right to
Take a Fee or Any Lesser Interest, 1 Pac. LJ. 555 (1970); Van Alstyne, Statutory
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ANNUAL REPORT—1971 1109

in the pamphlet containing the recommendation.

The pamphlets are distributed to the Governor, Members of
the Legislature, heads of state departments, and a substantial
number of judges, district attorneys, lawyers, law professors,
and law libraries throughout the state. 6 Thus, a large and repre-
sentative number of interested persons are given an opportu-
nity to study and comment upon the Commission’s work before
it is submitted to the Legislature.” The annual reports and the
recommendations and studies of the Commission are bound in
a set of volumes that is both a permanent record of the Commis-
sion’s work and, it is believed, a valuable contribution to the
legal literature of the state.

A total of 90 bills and two proposed constitutional amend-
ments have been drafted by the Commission to effectuate its
recommendations.® Sixty-four of these bills were enacted at the
first session to which they were presented; sixteen bills were
enacted at subsequent sessions or their substance was incor-
porated into other legislation that was enacted. Thus, of the 90
bills recommended, 80 eventually became law. One of the
proposed constitutional amendments was approved and ratified
by the people; the other was not approved by the Legislature.

Commission recommendations have resulted in the enact-
ment of legislation affecting 2,180 sections of the California stat-
utes: 1,105 sections have been added, 540 sections amended, and
335 sections repealed.

Modification of Inverse Condemnation: The Scope of Legisiative Po wer, 19 STAN.
L. REv. 727 (1967), reprinted in 10 CAL. L. REVISION COMM’N REPORTS 15 (1971);
Van Alstyne, Modernizing Inverse Condemnation: A Legislative Prospectus, 8
SANTA CLARA LAWYER 1 (1967), reprinted in 10 CaL. L. REvVISION CoMM’N RE-
PORTS 75 (1971); Van Alstyne, Statutory Modification of Inverse Condemnation:
Deliberately Inflicted Injury or Destruction, 20 STAN. L. REV. 617 (1968), reprinted
in 10 CAL. L. REVISION CoOMM'N REPORTS 111 ( 1971); Van Alstyne, Inverse Con-
demnation: Unintended Physical Damage, 20 HaSTINGS LJ. 431 (1969), reprinted
in 10 CAL. L. REVISION COMM’N REPORTS 163 (1971); Van Alstyne, Just Compensa-
tion of Intangible Detriment: Criteria for Legislative Modifications in California, 16
U.C.L.A. L. Rev. 491 (1969), reprinted in 10 CaL. L, REVISION CoMM’N REPORTS
249 (1971); Van Alstyne, Taking or Damaging by Police Power: The Search for
Inverse Condemnation Criteria, 44 So. CAL. L. REv. 1 (1970), reprinted in 10 CaAL.
L. REVISION COMM'N REPORTS 303 (1971).

¢ See CAL. GovT. CODE § 10333.

" For a step by step description of the procedure followed by the Commission in prepar-
ing the 1963 governmental liability statute, see DeMoully, Fact Finding for Legisla-
tion: A Case Study, 50 A.B.AJ. 285 (1964). The procedure followed in preparing the
Evidence Code is described in 7 CaL. - REVISION COMM’N REPORTS 3 (1965).

8 The number of bills actually introduced was in excess of 90 since, in some cases, the
substance of the same bill was introduced at a subsequent session and, in the case
of the Evidence Code, the same bill was introduced in both the Senate and the
Assembly. For a complete list of bills enacted and constitutional amendments ap-
proved on recommendation of the Commission, see pages 1159-1162 infra.
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1110 CALIFORNIA LAW REVISION COMMISSION

PERSONNEL OF COMMISSION

In January 1971, Assemblyman Moorhead was reappointed as
the Assembly member of the Law Revision Commission. In
November 1971, Professor Howard R. Williams was appointed
by the Governor to complete the term of Professor Joseph T.
Sneed who had resigned, and Mr. John J. Balluff was appointed
by the Governor to replace Mr. G. Bruce Gourley whose term
had expired. Also in November 1971, Messrs. Noble K. Gregory,
John N. McLaurin, and Marc Sandstrom were reappointed by
the Governor.

In November 1971, Mr. John D. Miller was elected Chairman
and Mr. Marc Sandstrom was elected Vice Chairman of the
Commission. Their terms commence on December 31, 1971.

As of December 1, 1971, the membership of the Law Revision
Commmission is:

Term expires

Thomas E. Stanton, Jr., San Francisco, Chairman October 1, 1973

John D. Miller, Long Beach, Vice Chairman...................... October 1, 1973
Hon. Alfred H. Song, Monterey Park, Senate Member ... *

Hon. Carlos J. Moorhead, Glendale, Assembly Member.... *

John J. Balluff, Palos Verdes Estates, Member ................... October 1, 1975
Noble K. Gregory, San Francisco, Member ... October 1, 1975
John N. McLaurin, Los Angeles, Member October 1, 1975
Marc Sandstrom, San Diego, Member............. October 1, 1975
Howard R. Williams, Stanford, Member ............ccoevveveienenn. October 1, 1973

George H. Murphy, Sacramento, ex officio Member.......... }

* The legislative members of the Commission serve at the pleasure of the appointing
power.
} The Legislative Counsel is ex officio a nonvoting member of the Commission.
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ANNUAL REPORT—1971 1111

SUMMARY OF WORK OF COMMISSION

During the past year, the Law Revision Commission was en-
gaged in three principal tasks:

(1) Presentation of its legislative program to the Legis-
lature.?

(2) Work on various assignments given to the Commission by
the Legislature.?

(3) A study, made pursuant to Section 10331 of the Govern-
ment Code, to determine whether any statutes of the state have
been held by the Supreme Court of the United States or by the
Supreme Court of California to be unconstitutional or to have
been impliedly repealed.?

During the past year, the Commission has received and con-
sidered a number of suggestions for topics that might be studied
by the Commission. Some of these suggested topics appear to
be in need of study. Nevertheless, because of the limited re-
sources available to the Commission and the substantial topics
already on its agenda, the Commission has determined not to
request authority to study any new topics. The Commission will,
however, request that the scope of one topic previously author-
ized for study be expanded.

The Commission held six two-day meetings and five three-
day meetings in 1971.

! See pages 1124-1127 infra.
% See pages 1112-1122 infra.
% See pages 1128-1130 infra.
* See pages 1122-1123 infra.
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1112 CALIFORNIA LAW REVISION COMMISSION

1972 LEGISLATIVE PROGRAM

The Commission will submit a recommendation to the 1972
Legislature relating to wage garnishment procedure and relat-
ed matters. See Recommendation Relating to Attachment, Gar-
nishment, and Exemptions From Execution: Employees’
Earnings Protection Law (November 1971), reprinted in 10
CAL. L. REVISION COoMM’N REPORTS 701 (1971)¢

In addition, the Commission is working on the subject of
prejudgment attachment procedure and plans to submit some
recommendations on this subject to the 1972 Legislature.

The Commission also recommends that the scope of one topic
previously authorized for study be expanded (see pages 1122—
1123 infra).
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ANNUAL REPORT—1971 1113

MAJOR STUDIES IN PROGRESS
Attachment, Garnishment, and Exemptions from Execution

Resolution Chapter 202 of the Statutes of 1957 authorizes the
Commission to make a study to determine whether the law
relating to attachment, garnishment, and property exempt
from execution should be revised. The Commission, working
with a special committee of the State Bar,! is now actively con-
sidering this topic. Professor William D. Warren, U.C.L.A. Law
School, and Professor Stefan A. Riesenfeld, Boalt Hall Law
School, University of California at Berkeley, are serving as con-
sultants to the Commission.

Any comprehensive revision of the law in this area will neces-
sarily require extended study. For this reason, recommenda-
tions to deal with problems in need of immediate legislative
attention will be submitted to the Legislature prior to comple-
tion of work on a comprehensive revision of the entire field of
law. A recommendation was submitted to the 1971 Legislature
dealing with discharge from employment because of garnish-
ment of wages. See Recommendation Relating to Attachment,
Garnishment, and Exemptions from Execution: Discharge
From Employment (March 1971), reprinted in 10 CAL. L. REVI-
SION COMM’'N REPORTS 1147 (1971). The recommended legisla-
tion was enacted. See Cal. Stats. 1971, Ch. 1607. A
recommendation dealing with wage garnishment procedure
and related matters will be submitted to the 1972 Legislature.
See Recommendation Relating to Attachment, Garnishment,
and Exemptions From Execution: Employees’ Earnings Protec-
tion Law (November 1971), reprinted in 10 CAL. L. REVISION
CoMM’N REPORTS 701 (1971). In Randone v. Appellate Depart-
ment, 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971), the
California Supreme Court held the California prejudgment levy
of attachment procedure unconstitutional. The Commission is
studying the ramifications of this decision and tentatively plans
to submit a recommendation to the 1972 Legislature to provide
a constitutional procedure for prejudgment levy of attachment
in appropriate cases.

! As of December 1971, the members of this committee were Ferdinand F. F ernandez,
chairman; John Rex Dibble, Nathan Frankel, Edward N. Jackson, Ronald N. Paul,
Arnold M. Quittner, and William W. Vaughn.
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1114 CALIFORNIA LAW REVISION COMMISSION

Condemnation Law and Procedure

The Commission is now engaged in the study of condemna-
tion law and procedure and tentatively plans to submit a recom-
mendation for a comprehensive statute on this subject to the
1975 Legislature.

As it did in connection with the Evidence Code study, the
Commission plans to publish a series of reports containing tenta-
tive recommendations and research studies covering various
aspects of condemnation law and procedure. The comments
and criticisms received from interested persons and organiza-
tions on these tentative recommendations will be considered
before the comprehensive statute is drafted. The first report in
this series has been published. See Tentative Recommendation
and a Study Relating to Condemnation Law and Procedure:
Number 1—Possession Prior to Final Judgment and Related
Problems, 8 CAL. L. REVISION COMM'N REPORTS 1101 (1967).
Work on the second report in this series, dealing with the right
to take, is well under way. Work on the third report, which will
deal with compensation and the measure of damages, has been
started. The Commission has retained two consultants to pre-
pare background studies on other aspects of eminent domain
law. Mr. Norman E. Matteoni, Deputy Counsel of Santa Clara
County, is preparing a background study on certain procedural
aspects of condemnation; Mr. Joseph B. Harvey, a Susanville
attorney, is preparing a background study on the problems aris-
ing from divided interests in property sought to be acquired.

Prior to 1975, the Commission will submit recommendations
concerning eminent domain problems that appear to be in need
of immediate attention. The Commission submitted the first
such recommendation (exchange of valuation data) to the 1967
Legislature,? a second recommendation (recovery of the con-
demnee’s expenses on abandonment of an eminent domain pro-
ceeding) to the 1968 Legislature,? and a third recommendation

2 See Recommendation Relating to Discovery in Eminent Domain Proceedings, 8 CAL.
L. REVISION COMM’N REPORTS 19 (1967). For a legislative history of this recom-
mendation, see 8 CAL L. REVISION CoMM’N REPORTS 1318 (1967). The recom-
mended legislation was enacted. See Cal. Stats. 1967, Ch. 1104.

3 See Recommendation Relating to Recovery of Condemnee’s Expenses on Abandon-
ment of an Eminent Domain Proceeding, 8 CAL. L. REVISION CoMM’N REPORTS
1361 (1967). For a legislative history of this recommendation, see 9 CAL. L. REVI-
s1oN CoMM'N REPORTS 19 (1969). The recommended legislation was enacted. See
Cal. Stats. 1968, Ch. 133.
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ANNUAL REPORT—1971 1115
(arbitration of just compensation) to the 1970 Legislature.*

*See Recommendation Relating to Arbitration of Just Compensation, 9 CAL. L. REVI-
SION COMM’N REPORTS 123 (1969). For a legislative history of this recommenda-
tion, see 10 CAL. L. REVISION COMM'N REPORTS 1018 (1971). The recommended
legislation was enacted. See Cal. Stats. 1970, Ch. 417.
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1116 CALIFORNIA LAW REVISION COMMISSION

CALENDAR OF TOPICS FOR STUDY

Topics Authorized for Study

The Commission has on its calendar of topics the topics listed
below. Each of these topics has been authorized for Commission
study by the Legislature.!

Topics Under Active Consideration

During the next year, the Commission plans to devote sub-
stantially all of its time to consideration of the following topics:

Attachment, garnishment, exemptions from execution. Whether the
law relating to attachment, garnishment, and property exempt
from execution should be revised.?

Condemnation law and procedure. Whether the law and proce-
dure relating to condemnation should be revised with a view to
recommending a comprehensive statute that will safeguard the
rights of all parties to such proceedings.?

1 Section 10335 of the Government Code provides that the Commission shall study, in
addition to those topics which it recommends and which are approved by the
Legislature, any topic which the Legislature by concurrent resolution refers to it
for such study.

2 Authorized by Cal. Stats. 1957, Res. Ch. 202, at 4589; see also 1 CaL. L. REVISION
CoMM’N REPORTS, 1957 Report at 15 (1957).

See Recommendation Relating to Attachment, Garnishment, and Exemptions
From Execution: Discharge From Employment (March 1971), reprinted in 10 CAL.
L. RevisION CoMM'N REPORTS 1147 (1971). For a legislative history of this recom-
mendation, see 10 CAL. L. REVISION CoMM’N REPORTS 1126-1127 (1971). The
recommended legislation was enacted. See Cal. Stats. 1971, Ch. 1607.

See also Recommendation Relating to Attachment, Garnishment, and Exemp-
tions From Execution: Employees’ Earnings Protection Law (November 1971),
reprinted in 10 CAL. L. REVISION CoMM'N REPORTS 701 (1971). This recommenda-
tion will be submitted to the 1972 Legislature. The Commission also plans to submit
to the 1972 Legislature a recommendation relating to prejudgment levy of attach-
ment procedure.

3 Authorized by Cal. Stats. 1965, Res. Ch. 130, at 5289; see also Cal. Stats. 1956, Res. Ch.
42, at 263; 4 CAL. L. REVISION CoMM’N REPORTS 115 (1963).

See Recommendation and Study Relating to E vidence in Eminent Domain Pro-
ceedings; Recommendation and Study Relating to Taking Possession and Passage
of Title in Eminent Domain Proceedings; Recommendation and Study Relating to
the Reimbursement for Moving Expenses When Property Is Acquired for Public
Use, 3 CAL. L. REVISION COMM’N REPORTS at A-1, B-1, and C-1 (1961). For a
legislative history of these recommendations, see 3 CAL. L. REVISION COMM'N
REPORTS, Legislative History at 1-5 (1961). See also Cal. Stats. 1961, Ch. 1612 (tax
apportionment) and Ch. 1613 (taking possession and passage of title). The sub-
stance of two of these recommendations was incorporated in legislation enacted in
1965. Cal. Stats. 1965, Ch. 1151 (evidence in eminent domain proceedings); Ch. 1649
and Ch. 1650 (reimbursement for moving expenses).

See also Recommendation and Study Relating to Condemnation Law and Proce-
dure: Number 4—Discovery in Eminent Domain Proceedings, 4 CAL. L. REVISION
CoMM’N REPORTs 701 (1963). For a legislative history of this recommendation, see
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ANNUAL REPORT—1971 1117

Right of nonresident aliens to inherit. Whether the law relating to
the right of nonresident aliens to inherit should be revised.+

Liquidated damages. Whether the law relating to liquidated
damages in contracts and, particularly, in leases, should be re-
vised.?

Oral modification of a written contract. Whether Section 1698 of
the Civil Code (oral modification of a written contract) should
be repealed or revised.s

Other Topics Authorized for Study

The Commission has not yet begun the preparation of a rec-
ommendation on the topics listed below.

Custody proceedings. Whether the law respecting jurisdiction
of courts in proceedings affecting the custody of children should
be revised.!

Nonprofit corporations. Whether the law relating to nonprofit
corporations should be revised.2

Partition procedures. Whether the various sections of the Code

4 CAL. L. REVISION COMM’N REPORTS 213 (1963). See also Recommendation Relat-
ing to Discovery in Eminent Domain Proceedings, 8 CAL. L. REVISION COMM’N
REPORTS 19 (1967). For a legislative history of this recommendation, see 8 CAL. L.
REVISION COMM’N REPORTS 1318 (1967). The recommended legislation was enact-
ed. See Cal. Stats. 1967, Ch. 1104 (exchange of valuation data).

See also Recommendation Relating to Recovery of Condemnee’s Expenses on
Abandonment of an Eminent Domain Proceeding, 8 CaL. L. REVISION COMM'N
REPORTS 1361 (1967). For a legislative history of this recommendation, see 9 CAL.
L. REvISION CoMM'N REPORTS 19 (1969). The recommended legislation was enact-
ed. See Cal. Stats. 1968, Ch. 133,

See also Recommendation Relating to Arbitration of Just Compensation, 9 CAL.
L. REVISION COMM’N REPORTS 123 (1969). For a legislative history of this recom-
mendation, see 10 CAL. L. REVISION COMM’'N REPORTS 1018 (1971). The recom-
mended legislation was enacted. See Cal. Stats, 1970, Ch. 417.

The Commission is now engaged in the study of this topic and tentatively plans
to submit a recommendation for a comprehensive statute to the 1975 Legislature.
See 10 CAL. L. REVISION COMM’N REPORTS 1114 (1971). See also Tentative Hecom-
mendation and a Study Relating to Condemnation Law and Procedure: Number
1—Possession Prior to Final Judgment and Related Problems, 8 CAL. L. REVISION
CoMM’N REPORTS 1101 (1967).

* Authorized by Cal. Stats. 1969, Res. Ch. 224, at 3888,

® Authorized by Cal. Stats. 1969, Res. Ch. 224, at 3888,

¢ Authorized by Cal. Stats. 1957, Res. Ch. 202, at 4589; see also 1 CaL. L. REvISION
CoMM’N REPORTS, 1957 Report at 21 (1957).

! Authorized by Cal. Stats. 1956, Res. Ch. 42, at 263; see also 1 CAL. L. REVISION COMM’N
REPORTS, 1956 Report at 29 (1957).

A background study has been prepared by the Commission’s consultant. See
Bodenheimer, The Multiplicity of Child Custody Proceedings—Problems of Cali-
fornia Law, 23 STAN. L. REvV. 703 (1971). The Commission recommends that the
scope of this topic be expanded. See pages 11221123 infra.

2 Authorized by Cal. Stats. 1970, Res. Ch. 54, at 3547; see also 9 CAL. L, REVISION COMM'N
REPORTS 107 (1969).
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1118 CALIFORNIA LAW REVISION COMMISSION

of Civil Procedure relating to partition should be revised and
whether the provisions of the Code of Civil Procedure relating
to the confirmation of partition sales and the provisions of the
Probate Code relating to the confirmation of sales of real prop-
erty of estates of deceased persons should be made uniform and,
if not, whether there is need for clarification as to which of them
governs confirmation of private judicial partition sales.?

Parol evidence rule. Whether the parol evidence rule should
be revised.*

Prejudgment interest. Whether the law relating to the award of
prejudgment interest in civil actions and related matters should
be revised.®

Arbitration. Whether the law relating to arbitration should be
revised.®

Topics Continued on Calendar for Further Study

On the following topics, studies and recommendations relat-
ing to the topic, or one or more aspects of the topic, have been
made. The topics are continued on the Commission’s Calendar
for further study of recommendations not enacted or for the
study of additional aspects of the topic or new developments.

Governmental liability. Whether the doctrine of sovereign or
governmental immunity in California should be abolished or
revised.!

3 Authorized by Cal. Stats. 1959, Res. Ch. 218, at 5792; see also Cal. Stats. 1956, Res. Ch.
42, at 263; 1 CAL. L. REVISION CoMM’N REPORTS, 1956 Report at 21 (1957).

s Authorized by Cal. Stats. 1971, Res. Ch. 75; see also 10 CAL. L. REVISION COMM'N
REPORTS 1031 (1971).

s Authorized by Cal. Stats. 1971, Res. Ch. 75.

6 Authorized by Cal. Stats. 1968, Res. Ch. 110, at 3103; see also 8 CAL. L. REVISION
CoMM'N REPORTS 1325 (1967).

This is a supplemental study; the present California arbitration law was enacted

in 1961 upon Commission recommendation. See Recommendation and Study Relat-
ing to Arbitration, 3 CaL. L. RevisioN CoMM’'N REPORTS at G-1 (1961). For a
legislative history of this recommendation, see 4 CAL. L. REVISION COMM'N RE-
PORTS 15 (1963). See also Cal. Stats. 1961, Ch. 461.

1 Authorized by Cal. Stats. 1957, Res. Ch. 202, at 4589.

See Recommendations Relating to Sovereign Immunity: Num ber 1—Tort Liabili-
ty of Public Entities and Public Employees; Number 2—Claims, Actions and Judg-
ments Against Public Entities and Public Employees; Number 3—Insurance
Coverage for Public Entities and Public Employees; Number 4—Defense of Public
Employees; Number 5—Liability of Public Entities for Ownership and Operation
of Motor Vehicles; Number 6—Workmen's Compensation Benefits for Persons
Assisting Law Enforcement or Fire Control Officers; Number 7—Amendments and
Repeals of Inconsistent Special Statutes, 4 CAL. L. REvVisioN CoMM’N REPORTS 801,
1001, 1201, 1301, 1401, 1501,and 1601 (1963). For a legislative history of these recom-
mendations, see 4 CAL. L. REVISION COMM'N REPORTS 211-213 (1963). See also A
Study Relating to Sovereign Immunity, 5 CAL. L. REVISION COMM'N REPORTS 1
(1963). See also Cal. Stats. 1963, Ch. 1681 (tort liability of public entities and public
employees), Ch. 1715 (claims, actions and judgments against public entities and
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Evidence. Whether the Evidence Code should be revised.2

public employees), Ch. 1682 (insurance coverage for public entities and public
employees), Ch. 1683 (defense of public employees), Ch. 1684 (workmen’s com-
pensation benefits for persons assisting law enforcement or fire control officers),
Ch. 1685 (amendments and repeals of inconsistent special statutes), Ch. 1686 (a-
mendments and repeals of inconsistent special statutes), Ch. 2029 (amendments
and repeals of inconsistent special statutes).

See also Recommendation Relating to Sovereign Immunity: Number 8—Revi-
sions of the Governmental Liability Act, 7 CAL. L. REVISION COMM’N REPORTS 401
(1965). For a legislative history of this recommendation, see 7 CAL. L. REVISION
CoMM’N REPORTS 914 (1965). See also Cal. Stats. 1965, Ch. 653 (claims and actions
against public entities and public employees), Ch. 1527 (liability of public entities
for ownership and operation of motor vehicles).

See also Recommendation Relating to Sovereign Immunity: Number 9—Statute
of Limitations in Actions Against Public Entities and Public Employees, 9 CaL. L.
REVISION COMM’N REPORTS 49 (1969). For a legislative history of this recommen-
dation, see 9 CAL. L. REVISION CoMM’N REPORTS 98 (1969). See also Proposed
Legislation Relating to Statute of Limitations in Actions Against Public Entities and
Public Employees, 9 CaL. L. REVISION CoMM'N REPORTS 175 (1969). For a legisla-
tive history of this recommendation, see 10 CAL. L. REVISION CoMM'N REPORTS
1021 (1971). The recommended legislation was enacted. See Cal. Stats, 1970, Ch.
104

See also Recommendation Relating to Sovereign Immunity: Number 10—Revi-
sions of the Governmental Liability Act, 9 CAL. L. REVISION COMM’'N REPORTS 801
(1969). For a legislative history of this recommendation, see 10 CAL. L. REVISION
CoMM’N REPORTS 1020 (1971). Most of the recommended legislation was enacted.
See Cal. Stats. 1970, Ch. 662 (entry to make tests) and Ch. 1099 (liability for use of
pesticides, liability for damages from tests).

% Authorized by Cal. Stats. 1965, Res. Ch. 130, at 5289,

See Recommendation Proposing an Evidence Code, 7 CAL. L. REVISION CoMM'N
REPORTS 1 (1965). A series of tentative recommendations and research studies
relating to the Uniform Rules of Evidence was published and distributed for com-
ment prior to the preparation of the recommendation proposing the Evidence
Code. See 6 CaL. L. REVISION CoMM’N REPORTS at 1, 101, 201, 601, 701, 801, 901,
1001, and Appendix (1964). For a legislative history of this recommendation, see 7
CAL. L. REVISION COMM’N REPORTS 912-914 (1965). See also Evidence Code With
Official Comments, 7 CaL. L. REVISION CoMM’N REPORTS 1001 (1965) . See also Cal.
Stats. 1965, Ch. 299 (Evidence Code).

See also Recommendations Relating to the Evidence Code: Number 1—Fvi.
dence Code Revisions; Number 2—Agricultural Code Re visions; Number 3—Com-
mercial Code Revisions, 8 CAL. L. REVISION CoMM’N REPORTS 101, 201, 301 (1967).
For alegislative history of these recommendations, see 8 CAL. L. REVISION COMM’N
REPORTS 1315 (1967). See also Cal. Stats. 1967, Ch. 650 (Evidence Code revisions),
Ch. 262 (Agricultural Code revisions), Ch. 703 (Commercial Code revisions).

See also Recommendation Relating to the Evidence Code: Number 4—Revision
of the Privileges Article, 9 CAL. L. REVISION CoMM’N REPORTS 501 ( 1969). For a
legislative history of this recommendation, see 9 CAL. L. REVISION COMM'N RE-
PORTS 98 (1969).

See also Recommendation Relating to the Evidence Code: Number 5—Revisions
of the Evidence Code, 9 CaL. L. REvisION CoOMM’N REPORTS 137 (1969). For a
legislative history of this recommendation, see 10 CAL. L. REVISION COMM'N RE-
PORTS 1018 (1971). Some of the recommended legislation was enacted. See Cal.
Stats. 1970, Ch. 69 (res ipsa loquitur), Ch. 1397 (psychotherapist-patient privilege).

See also report concerning Proof of Foreign Official Records, 10 CAL. L. REVI-
SION COMM’'N REPORTS 1022 ( 1971) and Cal. Stats. 1970, Ch. 41.

This topic is under continuing study to determine whether any substantive,
technical, or clarifying changes are needed in the Evidence Code and whether
changes are needed in other codes to conform them to the Evidence Code, See 10
CAL. L. REvisioN COMM'N REPORTs 1015 (1971).
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Inverse condemnation. Whether the decisional, statutory, and
constitutional rules governing the liability of public entities for
inverse condemnation should be revised (including but not lim-
ited to liability for damages resulting from flood control pro-
jects) and whether the law relating to the liability of private
persons under similar circumstances should be revised.?

Lease law. Whether the law relating to the rights and duties
attendant upon termination or abandonment of a lease should
be revised.*

Fictitious business names. Whether the law relating to the use
of fictitious names should be revised.’

Escheat; unclaimed property. Whether the law relating to the

3 Authorized by Cal. Stats. 1970, Res. Ch. 46, at 354]; see also Cal. Stats. 1965, Res. Ch.
130, at 5289.

See Recommendation Relating to Inverse Condemnation: Insurance Coverage
(October 1970), reprinted in 10 CAL. L. REVISION COMM'N REPORTS 1051 (1971).
For a legislative history of this recommendation, see 10 CAL. L. REVISION COMM'N
REPORTS 1126 (1971). The recommended legislation was enacted. See Cal. Stats.
1971, Ch. 140.

See also Recommendation Relating to Sovereign Immunity: Number 10—Revi-
sions of the Governmental Liability Act, 9 CAL. L. REVISION COMM'N REPORTS 801
(1969). For a legislative history of this recommendation, see-10 CAL. L. REVISION
CoMM’'N REPORTS 1020 (1971). Most of the recommended legislation was enacted.
See Cal. Stats. 1970, Ch. 662 (entry to make tests) and Ch. 1099 (liability for use of
pesticides, liability for damages from tests). See also Proposed Legislation Relating
to Statute of Limitations in Actions Against Public Entities and Public Employees,
9 CaL. L. REVISION CoMM’'N REPORTS 175 (1969). For a legislative history of this
recommendation, see 10 CAL. L. REVISION CoMM'N REPORTS 1021 (1971). The
recommended legislation was enacted. See Cal. Stats. 1970, Ch. 104.

See also Van Alstyne, California Inverse Condemnation Law (June 1971), reprint-
ed in 10 CaL. L. REvIsioN CoMM'N REPORTS 1 (1971).

4+ Authorized by Cal. Stats. 1965, Res. Ch. 130, at 5289; see also Cal. Stats. 1957, Res. Ch.
202, at 4589.

See Recommendation and Study Relating to Abandonment or Termination of a
Lease, 8 CAL. L. REVISION CoMM'N REPORTS 701 (1967). For a legislative history
of this recommendation, see 8 CAL. L. REVISION COMM'N REPORTS 1319 (1967).

See also Recommendation Relating to Real Property Leases, 9 CAL. L. REVISION
CoMM’N REPORTS 401 (1969). For a legislative history of this recommendation, see
9 CAL. L. REVISION COMM'N REPORTS 98 (1969).

See also Recommendation Relating to Real Property Leases, 9 CAL. L. REVISION
CoMM’N REPORTS 153 (1969) . For a legislative history of this recommendation, see
10 CAL. L. REVISION CoMM’N REPORTS 1018 (1971). The recommended legislation
was enacted. See Cal. Stats. 1970, Ch. 89.

s Authorized by Cal. Stats. 1957, Res. Ch. 202, at 4589.

See Recommendation Relating to Fictitious Business Names, 9 CAL. L. REVISION
Comm’n REPORTS 71 (1969). For a legislative history of this recommendation, see
9 CAL. L. REVISION COMM’N REPORTS 98 (1969). The recommended legislation was
enacted. See Cal. Stats. 1969, Ch. 114.

See also Recommendation and Study Relating to Fictitious Business Names, 9
CaAL. L. REvisioN COMM’N REPORTS 601 (1969). For a legislative history of this
recommendation, see 10 CAL. L. REVISION COMM'N REPORTS 1019 (1971). The
recommended legislation was enacted. See Cal. Stats. 1970, Ch. 618.
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escheat of property and the disposition of unclaimed or aban-
doned property should be revised.®

Quasi-community property. Whether the law relating to quasi-
community property and property described in Section 201.5 of
the Probate Code should be revised.?

Powers of appointment. Whether the law relating to a power of
appointment should be revised.®

Unincorporated associations. Whether the law relating to suit
by and against partnerships and other unincorporated associa-
tions should be revised and whether the law relating to the
liability of such associations and their members should be re-
vised.®

Counterclaims and cross-complaints. Whether the law relating to
counterclaims and cross-complaints should be revised.!°

¢ Authorized by Cal. Stats. 1967, Res. Ch. 81, at 4592; see also Cal. Stats. 1956, Res. Ch.
42, at 263.

See Recommendation Relating to Escheat, 8 CaL. L.. REVISION CoMM’N REPORTS
1001 (1967). For a legislative history of this recommendation, see 9 CaL. L. REv}-
SION COMM’N REPORTS 16-18 (1969). Most of the recommended legislation was
enacted. See Cal. Stats. 1968, Ch. 247 (escheat of decedent’s estate) and Ch. 356
(unclaimed property act).

7 Authorized by Cal. Stats. 1966, Res. Ch. 9, at 241.

See Recommendation and Stud ly Relating to Rights of Surviving Spouse in Prop-
erty Acquired by Decedent While Domiciled Elsewhere, 1 CaL. L. REVISION
COoMM’'N REPORTS at E-1 (1957). For a legislative history of this recommendation,
see 2 CAL. L. REVISION CoMM'N REPORTS, 1958 Report at 13 (1959). The recom-
mended legislation was enacted. See Cal. Stats. 1957, Ch. 490. See Recommendation
and Study Relating to Inter Vivos Marital Property Rights in Property Acquired
While Domiciled Elsewhere, 3 CaL. L. REVISION COMM’N REPORTS at I-1 (1961).
For a legislative history of this recommendation, see 4 CAL. L. REVISION CoMM’N
REPORTS 15 (1963). The recommended legislation was enacted. See Cal. Stats. 1961,
Ch. 636.

See also Recommendation Relating to Quasi-Community Property, 9 CaL. L.
REvVISION CoMM’N REPORTS 113 (1969). For a legislative history of this recommen-
dation, see 10 CAL. L. REVISION COMM’N REPORTS 1019 (1971). The recommended
legislation was enacted. See Cal. Stats. 1970, Ch. 312.

* Authorized by Cal. Stats. 1965, Res. Ch. 130, at 5289,

See Recommendation and Study Relating to Powers of Appointment, 9 CAL. L.
REVISION CoMM’N REPORTS 301 (1969). For a legislative history of this recommen-
dation, see 9 CAL. L. REVISION COMM’'N REPORTS 98 (1969). The recommended
legislation was enacted. See Cal. Stats. 1969, Chs. 113, 155.

? Authorized by Cal. Stats. 1966, Res. Ch. 9, at 241; see also Cal. Stats.1957, Res. Ch. 202,
at 4389.

See Recommendation and Stud, ly Relating to Suit by or Against an Unincorporat-
ed Association, 8 CAL. L. REVISION CoMM'N REPORTS 901 (1967). For a legislative
history of this recommendation, see 8 CaL. L. REVISION COMM'N REPORTS 1317
(1967). The recommended legislation was enacted. See Cal. Stats. 1967, Ch. 1324.

See also Recommendation Relating to Service of Process on Unincorporated
Associations, 8 CAL. L. REVISION CoMM'N REPORTS 1403 (1967). For a legislative
history of this recommendation, see 9 CAL. L. REVISION COMM'N REPORTS 18-19
(1969). The recommended legislation was enacted. See Cal. Stats. 1968, Ch. 132,

19 Authorized by Cal. Stats. 1969, Res. Ch. 224, at 3888; see also 9 CaL. L. REVISION
COMM’'N REPORTS 25 (1969).
See Recommendation and Study Relating to Counterclaims and Cross-Com-
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Joinder of causes of action. Whether the law relating to joinder
of causes of action should be revised.!!

Topics for Future Consideration

During the next few years, the Commission plans to devote
its attention primarily to (1) attachment, garnishment, and ex-
emptions from execution and (2) condemnation law and proce-
dure. Legislative committees have indicated that they wish
these topics to be given priority.

Because of the limited resources available to the Commission
and the substantial topics already on its agenda, the Commission
does not recommend any additional topics for inclusion on its
agenda. The Commission does recommend, however, that the
scope of one previously authorized topic be expanded. The ex-
panded topic is described below.

A study to determine whether the law relating to custody of children,
adoption, guardianship, freedom from parental custody and control, and
related matters should be revised. Resolution Chapter 42 of the
Statutes of 1956 authorized the Law Revision Commission to
study “whether the law respecting jurisdiction of courts in
proceedings affecting the custody of children should be re-
vised.” ! The Commission retained Professor Brigitte M. Boden-
heimer, Research Professor of Law, University of California,
Davis, to prepare a background study on this topic. Professor
Bodenheimer’s study has been completed and published in the
Stanford Law Review.? Perhaps the most important of Professor
Bodenheimer’s recommendations is that the standards for cus-
tody determinations be made uniform, whether the custody
issue is raised in a proceeding under the Family Law Act or in
a guardianship, adoption, or other proceeding.

One problem in attempting to achieve such uniformity is that
the present provisions relating to child custody are intertwined
with other matters in the various statutes dealing with the sub-
ject. For example, the statute governing guardianship proceed-
ings commingles provisions relating to guardianship of the
person of a minor with provisions relating to guardianship of the

plaints, Joinder of Causes of Action, and Related Provisions, 10 CaL. L. REVISION
CoMM’N REPORTS 501 (1971). For a legislative history of this recommendation, see
10 CAL. L. REVISION COMM’N REPORTS 1125-1126 (1971). The recommended legis-
lation was enacted. See Cal. Stats. 1971, Ch. 244. See also Cal. Stats. 1971, Ch. 950.

11 Ibid.

1Gee 1 CAL. L. REVISION COMM'N REPORTS, 1956 Report at 29 (1957).

2 See Bodenheimer, The Multiplicity of Child Custody Proceedings—Problems of Cali-
fornia Law, 23 STAN. L. REv. 703 (1971).
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person of an adult incompetent and, in addition, commingles
these provisions with provisions relating to guardianship of the
estates of such persons. To deal with the child custody problems
in a guardianship proceeding, it will be necessary to sort out the
provisions relating to guardianship of the person of a minor and
to reorganize the entire guardianship statute. Any useful reor-
ganization of the guardianship statute should also include revi-
sions needed to modernize the statute generally. However, the
study previously authorized covers only child custody and does
not permit a study of other needed changes in the guardianship
law.

Similarly, some reorganization of the existing statutory provi-
sions relating to adoption will be essential in drafting legislation
to effectuate Professor Bodenheimer’s recommendations. In ad-
dition, the Commission believes an overall reorganization of
this body of law is needed. In preparing a new adoption statute,
the Commission will no doubt find it desirable to recommend
substantive revisions that might not be within the scope of the
previously authorized study.

In short, the Commission believes that the maximum return
for the resources expended can be realized only if other aspects
of the various statutes that will need to be reorganized in effec-
tuating the child custody recommendations are reviewed at the
time these statutes are redrafted. Accordingly, the Commission
recommends that the scope of the study previously authorized
be expanded to permit this review.?

% In connection with the study of the law relating to guardianship proceedings, it should
be noted that a special committee of the State Bar has been appointed to study the
Uniform Probate Code. This committee has under study the provisions of the
Uniform Probate Code dealing with the protection of persons under disability and
their property. See fornia and the Uniform Probate Code, 46 CAL. S.BJ. 290,
294 (1971). If the previously authorized study is expanded as recommended, the
Commission would defer work on child custody aspects of guardianship law until
the State Bar committee has completed its study of the related portion of the
Uniform Probate Code. )
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LEGISLATIVE HISTORY OF RECOMMENDATIONS
SUBMITTED TO 1971 LEGISLATIVE SESSION

Four bills and two concurrent resolutions were introduced to
effectuate the Commission’s recommendations to the 1971 ses-
sion of the Legislature. All of the bills were enacted, and the
concurrent resolutions were adopted. Of 108 sections recom-
mended to the 1971 Legislature, 107 were enacted.

Following past practice, special reports were adopted by leg-
islative committees that considered the bills recommended by
the Commission. Each report, which was printed in the legisla-
tive journal, accomplished three things: First, it declared that
the Committee presented the report to indicate more fully its
intent with respect to the particular bill; second, where appro-
priate, it stated that the comments under the various sections
of the bill contained in the Commission’s recommendation re-
flected the intent of the Committee in approving the bill except
to the extent that new or revised comments were set out in the
Committee report itself; third, where necessary, the report set
out one or more new or revised comments to various sections
of the bill in its amended form, stating that such comments also
reflected the intent of the Committee in approving the bill. The
reports relating to the bills that were enacted are included as
appendices to this Report. The following legislative history in-
cludes a reference to the report or reports that relate to each
bill.

Resolutions Approving Topics for Study

Senate Concurrent Resolution No. 22, introduced by Senator
Alfred H. Song and adopted as Resolution Chapter 74 of the
Statutes of 1971, authorizes the Commission to continue its
study of topics previously authorized for study and to remove
from its calendar two topics (taking instructions to the jury
room in civil cases and trial preferences) on which no legislation
was recommended and to remove seven additional topics on
which Commission recommended legislation has already been
enacted.

Senate Concurrent Resolution No. 23, introduced by Senator
Song and adopted as Resolution Chapter No. 75 of the Statutes
of 1971, authorizes the Commission to make a study to deter-
mine whether the parol evidence rule should be revised and
whether the law relating to the award of prejudgment interest
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in civil actions and related matters should be revised.

Pleading Revisions

Senate Bill 201. Senate Bill 201, which in amended form
became Chapter 244 of the Statutes of 1971, was introduced by
Senator Song and Assemblyman Moorhead to effectuate the
recommmendation of the Commission on this subject. See Rec-
ommendation and Study Relating to Counterclaims and Cross-
Complaints, Joinder of Causes of Action, and Related Pro visions,
10 CAL. L. REVISION COMM’N REPORTS 301 (1971); Report of
Senate Committee on Judiciary on Senate Bill 201, SENATE ]J.
(April 1, 1971) at 884, reprinted as Appendix I to this Report;
Communication From Assembly Committee on Judiciary on
Senate Bill 201, ASSEMBLY J. (June 16, 1971) at 5238, reprinted
as Appendix II to this Report.

Senate Bill 953. Section 379 of the Code of Civil Procedure
was amended by Chapter 244 of the Statutes of 1971, Senate Bill
953, which had been introduced by Senator Song, was amended
upon recommendation of the Commission and was enacted as
Chapter 950 of the Statutes of 1971. Chapter 950 amends Section
379 of the Code of Civil Procedure to add subdivision (c), which
retains without change former Code of Civil Procedure Section
379c. Subdivision (c) was added to retain the effect of the deci-
sion of the California Supreme Court in Landau v. Salam, 4 Cal.
3d 901, 484 P.2d 1390, 95 Cal. Rptr. 46 (1971). See Report of
Senate Committee on Judiciary on Senate Bill 953, SENATE ].
(Sept. 27,1971) at 6746, reprinted as Appendix III to this Report.

Amendments made to Senate Bill 201. The following significant
amendments were made to Senate Bill 201:

(1) Code of Civil Procedure Section 425.20, as introduced
(providing that causes of action need not be separately stated),
was deleted; a new Section 425.20 (specifying when causes of
action must be separately stated) was substituted.

(2) Section 426.20, which would have been added to the
Code of Civil Procedure by the bill as introduced, was deleted.
A reference to that section was deleted from Section 431.70.

(3) Code of Civil Procedure Section 426.30 was amended to
substitute in subdivision (a) the clause “such party may not
thereafter in any other action assert against the plaintiff the
related cause of action not pleaded” for the clause “all his rights
against the plaintiff on the related cause of action not pleaded
shall be deemed waived and extinguished.”
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(4) Code of Civil Procedure Section 426.50 was amended as
follows: In the first sentence, the phrase “in good faith” was
deleted following “A party who”; the phrase “may apply to the
court for leave to amend his pleading, or to file a cross-com-
plaint, to assert such cause at any time during the course of the
action” was substituted for “shall upon application to the court
prior to trial be granted leave to assert such cause unless the
granting of such leave will result in substantial injustice to the
opposing party.” The second and third sentences were added.
Subdivision (b), which was included in the bill as introduced,
was deleted.

(5) Code of Civil Procedure Section 426.60 was amended to
add subdivision (c).

(6) Code of Civil Procedure Section 428.10 was amended to
add the second sentence to subdivision (a).

(7) Code of Civil Procedure Section 428.30 was amended to
add the phrase “other than the plaintiff in an eminent domain
proceeding.”

(8) Code of Civil Procedure Section 429.40, which was not
included in the bill as introduced, was added.

(9) Code of Civil Procedure Section 430.10 was amended to
add the phrase “by demurrer or answer as provided in Section
430.30" to the introductory clause. Subdivision (e) was amend-
ed to conform to amended Section 425.20.

(10) Code of Civil Procedure Section 430.20 was amended to
add the phrase “by demurrer as provided in Section 430.30” to
the introductory clause.

(11) Code of Civil Procedure Section 431.70 was amended to
substitute the phrase “failure to assert it in a prior action” for
the phrase “previous failure to assert it” in the third sentence.

Other technical amendments were made.

Insurance Against Inverse Condemnation Liability

Assembly Bill 333, which became Chapter 140 of the Statutes
of 1971, was introduced by Assemblyman Moorhead and Sena-
tor Song to effectuate the recommendation of the Commission
on this subject. See Recommendation Relating to Inverse Con-
demnation: Insurance Coverage, 10 CAL. L. REVISION COMM'N
REPORTS 1051 (1971). The bill was enacted as introduced.

Discharge From Employment

Senate Bill 594, which became Chapter 1607 of the Statutes of
1971, was introduced by Senator Song and Assemblyman McAl-
ister to effectuate the recommendation of the Commission on
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this subject. See Recommendation Relating to Attachment,
Garnishment, and Exemptions From Execution: Discharge
From Employment (March 1971), reprinted as Appendix IV to
this Report.

The following amendments were made to Section 2929 of the
Labor Code, as added by Senate Bill 594:

(1) In subdivision (b), the phrase “the payment of” was add-
ed to the second sentence; the phrase “against discharge by
reason of the fact that his wages have been subjected to garnish-
ment” was deleted from the third sentence.

(2) The last sentence was added to subdivision (c).
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REPORT ON STATUTES REPEALED BY IMPLICATION
OR HELD UNCONSTITUTIONAL
Section 10331 of the Government Code provides:

The Commission shall recommend the express repeal of
all statutes repealed by implication, or held unconstitutional
by the Supreme Court of the State or the Supreme Court
of the United States.

Pursuant to this directive the Commission has made a study
of the decisions of the Supreme Court of the United States and
of the Supreme Court of California handed down since the
Commission’s last Annual Report was prepared.! It has the fol-
lowing to report:

(1) No decision of the Supreme Court of the United States or
of the Supreme Court of California holding a statute of this state
repealed by implication has been found.

(2) No decision of the Supreme Court of the United States
holding a statute of this state unconstitutional has been found.

(3) Seven decisions of the Supreme Court of California hold-
ing statutes of this state unconstitutional have been found.

In re Antazo? held that an indigent defendant’s imprison-
ment because of his inability to pay a fine imposed as a condition
of probation was an invidious discrimination based upon wealth,
and therefore Penal Code Sections 1205 and 13521 (which au-
thorize the imposition of a fine and the levy of a penalty assess-
ment as well as imprisonment pending payment thereof)
violate the equal protection clause of the Fourteenth Amend-
ment of the United States Constitution when applied to indi-
gent defendants.

People v. Tenorio® held that Health and Safety Code Section
11718 (which provided that, except upon motion of the district
attorney, a court could not strike from an accusatory pleading
an allegation of fact which, if admitted or found to be true,
would change the penalty for the offense charged in a narcotics
case) violated the constitutional separation of powers embodied
in Article VI, Section 1, and Article III of the California Consti-

1 This study has been carried through 403 U.S. 941 (June 21, 1971) and 5 Cal.3d 670
(1971).

23 Cal.3d 100, 473 P.2d 999, 89 Cal. Rptr. 255 (1970).

33 Cal.3d 89, 473 P.2d 993, 89 Cal. Rptr. 249 (1970), overruling People v. Sidener, 58
Cal.2d 645, 375 P.2d 641, 25 Cal. Rptr. 697 (1962).
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tution. Section 11718 was held to constitute an improper inva-
sion of the constitutional province of the judiciary.

In re King* declared unconstitutional that portion of Penal
Code Section 270 which made nonsupport by a resident father
a misdemeanor and nonsupport by a father who remained out
of the state for 30 days a felony. It was held that such a distinc-
tion violated the equal protection clauses of the California and
United States constitutions, the constitutional “right to travel,”
and the privileges and immunities clause of Article IV, Section
2, of the United States Constitution.

Sail'er Inn, Inc. v. Kirby 5 held unconstitutional Business and
Professions Code Section 25656, which prohibited females from
tending bar except in certain situations. Section 25656 was found
repugnant both to Section 18 of Article XX of the California
Constitution (which declares that a person may not be disquali-
fied because of sex from entering or pursuing a lawful business)
and to the equal protection clauses of the California and United
States constitutions. Section 25656 was also held to conflict with
the federal Civil Rights Act of 1964.

Esteybar v. Municipal Court® declared that Penal Code Sec-
tion 17 (b) (5) violated the doctrine of separation of powers set
forth in Section 1 of Article III of the California Constitution
insofar as the statute required the consent of the prosecutor
before a magistrate could exercise the “judicial” power to deter-
mine that a charged offense was to be tried as a misdemeanor.

Blair v. Pitchess™ held that execution of the California claim
and delivery process under Code of Civil Procedure Sections
509-521 violated the unreasonable searches and seizures provi-
sions and the due process clauses of the California and United
States constitutions.

Randone v. Appellate Department® held that the California
prejudgment levy of attachment procedure under subdivision
1 of Section 537 of the Code of Civil Procedure—which permit-
ted the initial attachment of a debtor’s property without afford-
ing him either notice of the attachment or a prior
hearing—violated procedural due process as guaranteed by the
California and United States constitutions. The Commission is
studying the ramifications of this decision and of Blair v. Pit-

43 Cal.3d 226, 474 P.2d 983, 90 Cal. Rptr. 15 (1970). For the constitutional right to travel,
see, e.g,, Shapiro v. Thompson, 394 U S. 618 (1969).

55 Cal.3d 1, 485 P.2d 529, 95 Cal. Rptr. 329 (1971).

65 Cal.3d 119, 485 P.2d 1140, 95 Cal. Rptr. 524 (1971).

75 Cal.3d 258, 486 P.2d 1242, 96 Cal. Rptr. 42 (1971).

85 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971).
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chess, supra, and tentatively plans to submit a recommendation
to the 1972 Legislature to provide a procedure for prejudgment
levy of attachment that will satisfy constitutional requirements.
The Commission also notes Serrano v. Priest® which held
that a complaint, alleging in substance that the California public
school financing system violates the equal protection clauses of
the federal and state!® constitutions by effecting substantial
educational inequality between wealthy and poorer school dis-
tricts, stated facts sufficient to constitute a cause of action.!!

9 5 Cal.3d 584, 487 P.2d 1241, 96 Cal. Rptr. 601 (1971).

10 See 5 Cal.3d 584, 596 n.11, 487 P.2d 1241, 1249 n.11, 96 Cal. Rptr. 601, 609 n.11 (1971).

11 The trial court sustained demurrers with leave to amend and, on plaintiffs’ failure to
do so, granted defendants’ motion for dismissal. The Supreme Court reversed the
judgment of dismissal and remanded with directions to overrule the demurrers and
allow defendants a reasonable time to answer.
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RECOMMENDATIONS

The Law Revision Commission respectfully recommends that
the Legislature authorize the Commission to complete its study
of the topics previously authorized for study (see pages 1116-
1122 of this Report) and that the scope of one topic previously
authorized for study be expanded (see pages 1122-1123 of this
Report).

Pursuant to the mandate imposed by Section 10331 of the
Government Code, the Commission recommends the repeal of
the provisions referred to on pages 1128-1130 to the extent that
those provisions have been held to be unconstitutional,
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APPENDIX |

REPORT OF SENATE COMMITTEE ON JUDICIARY

ON SENATE BILL 201
{Extract from Senate Journal for April 1, 1971 (1971 Regular Session).)

In order to indicate more fully its intent with respect to Senate
Bill 201, the Senate Committee on Judiciary makes the following
report:

Except for the revised comments set out below, the comments con-
tained under the various sections of Senate Bill 201 as set out in the
Recommendation of the California Law Revision Commission Eelating
to Counterclaims and Cross-Complaints, Joinder of Causes of Action,
and Related Provisions (October 1970), 10 Cal. L. Revision Comm’n
Reports 501 (1971), reflect the intent of the Senate Committee on Judi-
ciary in approving the various provisions of Senate Bill 201,

Code of Civil Procedure Section 425.20 (new)

Comment. Section 425.20 continues without substantive change
the portion of former Code of Civil Procedure Section 427 that related
to the separate statement of causes of action.

Code of Civil Procedure Section 426.30 (new)

Comment. Section 426.30 continues the substance of the former
compulsory counterclaim rule (former Code of Civil Procedure Section
439). However, sinee the scope of a cross-complaint is expanded to
include claims which would not have met the ‘‘defeat or diminish’’
or ‘“‘several judgment’’ requirements of the former counterclaim stat-
ute, the scope of the former rule is expanded by Section 426.30 to
include some causes of action that formerly were not compulsory. See
discussion in Friedenthal, Joinder of Claims, Counterclaims, and Cross-
Complaints: Suggested Revision of the California Provisions, 23 STAN.
L. Rev. 1, 17-27 (1970). As to the limitations under former law, com-
pare Hill v. Snidow, 100 Cal. App.2d 37, 222 P.2d 962 (1950) (later
action by purchaser to recover money paid under land sale contract
barred for failure to assert it by counterclaim in prior quiet title
action), with Hanes v. Coffee, 212 Cal. 777, 780, 300 P. 963, 964
(1931) (‘‘The complaint seeks to quiet title; the counterclaim is for
damages. The granting of the recovery prayed for in the counterclaim
would not diminish or defeat the plaintiff’s recovery; it would not
affect the relief demanded in the complaint in the slightest degree.”’).

Only related causes of action that exist at the time of service of the
answer to the complaint on the particular plaintiff are affected by Sec-
tion 426.30.
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A court must grant to a party who acted in good faith leave to assert
a related cause of action he failed to allege in a cross-complaint if
the party applies for such leave., See Section 426.50.

Subdivision (b) is new. It is designed to prevent unjust forfeiture of
a cause of action. Paragraph (1) treats the situation where a party is
not subject to a personal judgment, jurisdiction having been obtained
only over property owned by him. In this situation, although the party
against whom the complaint (or cross-complaint) is filed is not required
to plead his related cause of action in a cross-complaint, he may do so
at his election. If he elects to file a cross-complaint, he is required to
assert all related causes of action in his cross-complaint. Paragraph (1)
is similar to Rule 13(a) (2) of the Federal Rules of Civil Procedure. See
Section 426.10(a) (defining complaints to include cross-complaints).

Paragraph (2) of subdivision (b) permits a party to default without
waiving any cause of action. If the party does not desire to defend the
action and a default judgment is taken, it would be unfair if an addi-
tional consequence of such default were that all related causes of action
the party had would be waived and extinguished.

Note that, although Section 426.30 may not apply to a particular
case, independent application of the rules of res judicata or collateral
estoppel, if any, is not affected.

Code of Civil Procedure Section 426.50 (new)

Comment. Under Section 426.50, the court must grant leave to assert
a cause if the party requesting leave acted in good faith. This section is
to be construed liberally to prevent forfeiture of causes of action.
Where necessary, the court may grant such leave subject to terms or
conditions which will prevent injustice, such as postponement or pay-
ment of costs.

Section 426.50 supplements the authority provided generally to
amend pleadings. See Section 473 of the Code of Civil Procedure. For
authority to file a permissive cross-complaint, see Section 428.50. Like-
wise, Section 426.50 does not preclude the granting of relief from a
Judgment or order under Section 473.

Code of Civil Procedure Section 426.60 (new)

Comment. Section 426.60 limits the application of compulsory join-
der of causes to ordinary civil actions.

Subdivision (a). Subdivision (a) makes the provisions for compul-
sory joinder of causes inapplicable to special proceedings. The statute
governing a particular special proceeding may, of course, provide com-
pulsory joinder rules for that proceeding, and Sections 426.60 has no
effect on those rules. Likewise, the fact that this article is not applicable
in special proceedings does not preclude the independent application,
if any, of res judicata or collateral estoppel.

The extent to which former (ode of Civil Procedure Section 439
(ecompulsory counterclaims) applied to special proceedings was unclear.
Cf. Bacciocco v. Curtis, 12 Cal.2d 109, 116, 82 P.2d 385, 388 (1938)
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(court stated that res judicata did not bar subsequent action by lessee
to recover deposit paid to lessor where lessee failed to assert his claim
for return of deposit in earlier unlawful detainer proceeding). As a
practical matter, the requirement that the counterclaim diminish or
defeat the plaintiff’s recovery probably severely limited the applica-
bility of Section 439 in speeial proceedings. See discussion in Comment
to Section 426.30.

Subdivision (b). Subdivision (b) excepts actions brought in small
claims court from compulsory joinder requirements. Thus, the com-
pulsory joinder rules do not require that a person join a related cause
of action in an action in the small claims court—even where the related
cause is for an amount within the court’s jurisdiction.

The substance of the rule that the only claim by the defendant that
is permitted in the small claims court is one within the jurisdictional
limit of the small claims court is continued in Code of Civil Procedure
Qections 117h and 117r. However, such a claim is not compulsory under
Section 426.30. This changes prior law under which counterclaims
within the jurisdictional limits of the small claims eourt apparently
were compulsory. See Thompson v. Chew Quan, 167 Cal. App.2d Supp.
825, 334 P.2d 1074 (1959) (dictum). For a criticism of the prior law
and a discussion of the problems resulting from the application of the
former compulsory counterclaim rule in the small claims court, see
Friedenthal, Civil Procedure, CaL LAwW—TRENDS AND DEVELOPMENTS
191, 238-243 (1969). As to the application of the doctrine of res

judicata to small claims courts, see Sanderson v. Niemann, 17 Cal.2d
563, 110 P.2d 1025 (1941). See also 3 B. WiTkiN, CALIFORNIA - PRO-
cEpURE Judgments § 46 (b) (1954).

Subdivision (c¢). Subdivision (e¢) makes the provisions for compul-
sory joinder of causes inapplicable where the only remedy sought by
any party to an action is a deelaration of the rights and duties of the
parties. If any party to an action seeks a remedy other than declara-
tory relief, the compulsory joinder provisions apply. The inapplica-
bility of the compulsory joinder provisions in actions involving solely
a claim for declaratory relief does not preclude any application of the
dectrines of res judicata or collateral estoppel.

Code of Civil Procedure Section 427.10 (new)

Comment. Section 427.10 supersedes former Code of Civil Procedure
Section 427 and eliminates the arbitrary categories set forth in that
section. Section 427.10 relates only to joinder of -causes of action
against persons who are properly made parties to the action; the rules
governing permissive joinder of parties are stated in Sections 378, 379,
and 428.20. )

Under former Section 427, plaintiff could join causes unrelated to
one another only when they happened to fall within one of the stated
categories. The broad principle reflected in Section 427.10 (complaints)
and Sections 428.10 and 428.30 (eross-complaints) —that, once a party
is properly joined in an action because of his connection to a single
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cause of action, adverse parties may join any other causes against him
—has been adopted in many other jurisdictions. See, e.g., Rule 18(a)
of the Federal Rules of Civil Procedure. For further discussion, see
Friedenthal, Joinder of Claims, Counterclaims, and Cross-Complaints:
Suggested Revision of the California Provisions, 23 Stan. L. Rev. 1
(1970).

Any undesirable effects that might result from the unlimited joinder
permitted by Section 427.10 may be avoided by severance of causes or
issues for trial under Section 1048 of the Code of Civil Procedure.

Code of Civil Procedure Section 428.30 (new)

Comment. Section 428.30 provides permissive joinder rules that
treat a cross-complaint the same as a complaint in an independent ac-
tion. Cf. Section 427.10. Thus, if a party files a cross-complaint against
either an original party or a stranger or both, he may assert in his cross-
complaint any additional causes of action he has against any of the
cross-defendants. See the Comment to Section 427.10. Any undesirable
effects that might result from joinder of causes under Section 428.30
may be avoided by severance of causes or issues for trial under Section
1048,

Code of Civil Procedure Section 428.50 (new)

Comment. The first sentence of Section 428.50 continues the sub-
stance of a portion of former Code of Civil Procedure Section 442
except that it makes clear that a cross-complaint may be filed ‘“before’’
as well as at the same time as the answer. As under former Section
442, permission of the court is required to file a cross-complaint subse-
quent to the answer. The language ‘‘may be granted’’ of Section
428.50 places the question of leave to file a cross-complaint after the
answer wholly in the discretion of the court; it is to be distinguished
from the mandatory language ‘‘shall grant’’ of Section 426.50 relating
to compulsory cross-complaints. \

Code of Civil Procedure Section 430.10 (new)

Comment. Section 430.10 continues the grounds for objection to a
complaint by demurrer (former Code of Civil Procedure Section 430)
or answer (former Code of Civil Procedure Section 433) except that
improper joinder of causes of action is no longer a ground for objection.
Any cause of action may be joined against any person who is properly
a party in the action. See Sections 427.10, 428.10, and 428.30 (joinder
of causes). See also Sections 378 and 379 (joinder of parties).

In addition, Section 430.10 applies to cross-complaints (which now
include elaims that formerly would have been asserted as counterclaims)
while former Code of Civil Procedure Sections 430 applied only to a
‘‘complaint.”’

Code of Civil Procedure Section 421.70 (new)

Comment. Section 431.70 continues the substantive effect of former
Code of Civil Procedure Section 440. See Jones v. Mortimer, 28 Cal:2d
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627, 170 P.2d 893 (1946) ; Sunrise Produce Co. v. Malovich, 101 Cal.
App.2d 520, 225 P.2d 973 (1950). Section 431.70, however, is expressly
limited to cross-demands for money and specifies the procedure for
pleading the defense provided by the section. It is not necessary under
Section 431.70, as it was not necessary under Section 440, that the
cross-demands be liquidated. See Hauger v. Gates, 42 Cal.2d 752, 269
P.2d 609 (1954). Section 431.70 ameliorates the effect of the statute
of limitations; it does not revive claims which have previously been
waived by failure to plead them under Section 426.30. This was implied
(under former Code of Civil Procedure Section 439) in Jones v. Mor-
timer, supra. See also Franck v. J. J. Sugarman-Rudolph Co., 40
Cal.2d 81, 251 P.2d 949 (1952), holding that Code of Civil Procedure
Section 440 did not revive claims previously waived. It should be noted
that, if defendant defaults without answering, he will not later be
barred from maintaining an action on what would have been a com-
pulsory counterclaim. See Section 426.30(b)(2). Though the statute
of limitations may run on such a claim saved by prior default, it will
be permitted as set-off under Section 431.70 as in other cases. ‘Where a
cause of action is one not required to be asserted in a cross-complaint
under Section 426.30, there is no requirement that it be asserted by
way of defense under Section 431.70.

Code of Civil Procedure Section 1048 (amended)

Comment. Section 1048 is revised to conform in substance to Rule
49 of the Federal Rules of Civil Procedure. The revision makes clear
not only that the ecourt may sever causes of action for trial but also
that the court may sever issues for trial. For further discussion, see the
Advisory Committee’s Note of 1966 to Subdivision (b) of Rule 42 of
the Federal Rules of Civil Procedure. Formerly, Section 1048 provided

that “‘an action may be severed’’ by the court but did not specifically
authorize the severance of issues for trial. Absent some specific statute
dealing with the particular situation, the law was unclear whether an
issue could be severed for trial. See 2 B. WITKIN, CALIFORNIA PRO-
cEDURE Pleading § 160 at 1138 (1954) (‘‘There is a dearth of Cali-
fornia authority on the meaning and effect of [the ‘‘action may be
severed”’ portion of Section 1048] ; the relatively few decisions merely
emphasize its diseretionary character.”’).

Section 1048 does not deal with the authority of a court to enter a
separate final judgment on fewer than all the causes of action or issues
involved in an action or trial. See Code of Civil Procedure Sections
578-579; 3 Cal. Jur.2d Appeal and Error § 40; California Civil Ap-
pellate Practice §§ 5.4, 5.15-5.26 (Cal. Cont. Ed. Bar 1966) ; 3 Witkin,
California Procedure Appeal §§ 10-14 (1954). This question is de-
termined primarily by case law, and Section 1048 leaves the question
to case law development.

Section 1048 permits the court to sever issues for trial. It does not
affect any statute that requires that a particular issue be severed for
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trial. E.g., Code of Civil Procedure Section 597.5 (separate trial on
issue whether action for negligence of person connected with healing
arts barred by statute of limitations required on motion of any party).
The authority to sever issues for trial under Section 1048 may dupli-
cate similar authority given under other statutes dealing with partie-
ular issues. E.g., Code of Civil Procedure Sections 597 (separate trial
of special defenses not involving merits), 598 (separate trial of issue
of liability before trial of other issues). These sections have been re-
tained, however, because they include useful procedural details which
continue to apply.

Where there are multiple parties, the court, under Section 379.5,
may order separate trials or make such other orders as appear just to
prevent any party from being embarrassed, delayed, or put to undue
expense,
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APPENDIX I

COMMUNICATION FROM ASSEMBLY COMMITTEE ON

JUDICIARY ON SENATE BILL 201
[Extract from Assembly Journal for June 16, 1971 (1971 Regular Session).)

The Honorable Bob Moretti

Speaker of the Assembly

Dear Mr. Speaker: The Assembly Committee on Judiciary, having
considered Senate Bill 201 and having reported the bill with an
““ Amend and Do Pass’’ recommendation, submits the following report
in order to indicate more fully its intent with respect to this bill.

Senate Bill 201 was introduced to effectuate the Reccommendation of
the California Law Revision Commission Relating to Counterclaims and
Cross-Complaints, Joinder of Causes of Action, and Rclated Provisions
(October 1970). Except for the new and revised comments set out
below, the comments contained under the various sections of Senate
Bill 201 as set out in the Commission’s recommendation, as revised
by the Report of the Senate Committee on Judiciary on Senate Bill 201
(printed in the Senate Journal for April 1, 1971), reflect the intent
of the Assembly Judiciary Committee in approving the bill.

The following new and revised comments also reflect the intent of
the Assembly Committee on Judiciary in approving Senate Bill 201.
Code of Civil Procedure Section 378 (amended)

Comment. Section 378 continues the substance of former California
law. See 3 B. Witkin, California Procedure Pleading §§ 161-163 (2d
ed. 1971). It supersedes former Code of Civil Procedure Section 381.
portions of Code of Civil Procedure Section 378, and portions of former
Code of Civil Procedure Sections 383 and 384.

Subdivision (a)(1) and subdivision (b) of Section 378 are phrased
in substantial conformity with Rule 20(a) of the Federal Rules of
Civil Procedure. The broadest sort of joinder is permitted under the
transaction clause of the federal rule and of Section 378. See C. Clark.
Code Pleading 367 n.86, 369 n.94 (2d ed. 1947); 3 B. Witkin, Cali-
fornia Procedure Pleading § 163 (2d ed. 1971). Paragraph (2) of
subdivision (a) is derived from the ‘‘interest in the subject of the ae-
tion’’ provision formerly found in Section 378 and expressed in prin-
ciple in former Code of Civil Procedure Sections 381, 383, and 384.
Paragraph (2) is not needed to expand the broad scope of permissive
joinder under the transaction clause of subdivision (a)(1) but has
been included to eliminate any possibility that the omission of the
“‘interest in the subject of the action’’ provision formerly found in
Section 378, and the deletion of other permissive joinder provisions.

8681 430



ANNUAL REPORT—1971 1139

might be construed to preclude Joinder in cases where it was formerlv
permitted.

The power of the conrt to sever causes where appropriate, formerly
found in Section 378, is now dealt with separately in Section 379.5
(new).

Code of Civil Procedure Section 379 {amended)

Comment.  Section 379 is amended to provide statutory standards
for joinder of defendants comparable to those governing joinder of
plaintiffs. See the Comment to Section 378.

The deleted provisions of Section 379 and former Code of Civil
Procedure Sections 379a, 379b, 379¢, 380, and 383 provided liberal
joinder rules but were criticized for their uncertainty and overlap.
See 1 J. Chadbourn, H. Grossman & A. Van Alstyne, California
Pleading § 618 (1961); 3 B. Witkin, California Procedure Pleading
§ 166 (2d ed. 1971). The amendment to Section 379 substitutes the
more understandable ‘‘transaction’’ test set forth in Rule 20(a) of
the Federal Rules of Civil Procedure. However, in so doing, the section
probably merely makes explicit what was implicit in prior decisions.
See Hoag v. Superior Court, 207 Cal. App.2d 611, 24 Cal. Rptr. 659
(1962). Paragraph (2) of subdivision (a) of Section 379 is included
merely to make clear that Section 379 as amended permits joinder in
any case where it formerly was permitted. See Comment to Section 378,
Paragraph (2) is derived from the deleted provisions of Section 379
and the principle stated in former Code of Civil Procedure Sections
379a, 379b, 379¢, 380, and 383.

The phrase ‘‘in the alternative’’ in Section 379 retains without
change the prior law under former Code of Civil Procedure Sections
379 and 379c. See 3 B. Witkin, California Procedure Pleading § 172(b)
(2d ed. 1971); Fed. R. Civ. Proc., Rule 20(a) (permitting joinder
of defendants where right to relief is asserted against them ‘‘in the
alternative’’) and Official Form 10 (‘‘Complaint for negligence where
plaintiff is unable to determine definitely whether the person respon-
sible is C.D. or E.F. or whether both are responsible . . .’’). See Kraft
v. Smith, 24 Cal.2d 124, 148 P.2d 23 (1944) (permitting joinder of
two doctors who operated on plaintift’s leg at different times) ; Landau
v. Salam, 4 Cal.3d 901, 484 P.2d 1390, 95 Cal. Rptr. 46 (May 24, 1971)
(permitting joinder of two defendants who allegedly injured plaintiff
in aceidents occurring on separate days). See generally 3 B. Witkin,
California Procedure Pleading §§ 172-176 (2d ed. 1971).

Code of Civil Procedure Section 379.5 (new)

Comment. Section 379.5 continues without significant substantive
change the diseretion of the court to sever causes where appropriat.e
by combining former Sections 378 and 379b and making them appli-
cable uniformly to any party—plaintiff or defendant. See generally
1 J. Chadbourn, H. Grossman & A. Van Alstyne, California Pleading
§ 622 (1961) ; 3 B. Witkin, California Procedure Pleading § 177 (2d
ed. 1971). The federal counterpart to Section 379.5 is Rule 20(b) of the

86814



1140 CALIFORNIA LAW REVISION COMMISSION

Federal Rules of Civil Procedure.

The general authority of a court to sever causes of action and issues
for trial is contained in Section 1048.

Code of Civil Procedure Section 380 (repealed)

Comment. Section 380 is repealed. The section is made unnecessary
by the liberal rule of permissive joinder set forth in Section 379. See
3'B. Witkin, California Procedure Pleading § 166 (2d ed. 1971); ¢f. 1
J. Chadbourn, H. Grossman & A. Van Alstyne, California Pleading
§ 621 (1961). Repeal of Section 380 does not affect the power of the
court to issne a writ for possession in the type of case deseribed in the
section. See Cope Civ. Proc. §§ 681, 682(3). See also Montgomery v.
Tutt, 11 Cal. 190 (1858) (power to issue writ is inherent in power to
hear action and make decree).

Code of Civil Procedure Section 381 (repealed)

Comment. Section 381 is repealed as unnecessary. Its express statu-
tory authorization of joinder of certain persons as plaintiffs was
eclipsed in 1927 by the revision of Section 378. See 1 J. Chadbourn,
H. Grossman & A. Van Alstyne, California Pleading § 615 (1961);
3 B. Witkin, California Procedure Pleadiny § 164 (2d. ed. 1971).
Code of Civil Procedure Section 382 (amended)

Comment. Section 382 is amended to delete the 1872 enactment of
the old common law rule of compulsory joinder. This provision has been
superseded by Section 389. See Section 389 and Comment thereto. The
former rule was an incomplete and unsafe guide. One could be an
indispensable or necessary party in the absence of any unity in
interest. Thus, in an action brought by an unsuccessful candidate
against the members of the Personnel Board to invalidate a civil serv-
ice examination and void eligibility lists based thereon, all the success-
ful candidates were held to be indispensable parties. However, they
do not seem to have been united in interest in the usual sense of the
term with either plaintiff or defendants. See Child v. State Personnel
Board, 97 Cal. App.2d 467, 218 P.2d 52 (1950). On the other hand,
the presence of a unity in interest did not always make one either an
indispensable or necessary party. See Williams v. Reed, 113 Cal
App.2d 195, 204, 248 P.2d 147, 153-154 (1952) (joint and several
obligors may be sued individually). See generally 1 J. Chadbourn, H.
Grossman & A. Van Alstyne, California Pleading § 593 (1961); 3 B.
Witkin, California Procedure Pleading § 141 (2d ed. 1971).

No change has been made in Section 382 insofar as it deals with
joining an unwilling plaintiff as a defendant and with representative
or class actions because these aspects of the section were beyond the
scope of the Law Revision Commission’s study. Accordingly, this por-
tion of the section was not reviewed by the Commission. Its retention
neither indicates approval of these provisions nor makes any change in
this area of the law.

Code of Civil Procedure Section 383 (repealed)

Comment. Section 383 is repealed. The section is made unnecessary in

part by the liberal rules of permissive joinder set forth in Sections 378
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(plaintiffs) and 379 (defendants) and is superseded in part by the
rules for compulsory joinder set forth in Section 389. See 1 J. Chad-
bourn, H. Grossman & A. Van Alstyne, California Pleading §§ 615,
621 (1961); 3 B. Witkin, California Procedure Pleading §§ 164-166
(2d ed. 1971).

Section 383 provided that all or any number less than all of a num-
ber of persons who are severally liable on the same obligation, or who
are sureties, or who are insurers against the same loss, may sue or be
sued in the same action. This rule was in part an exception to the com-
mon law rule that one or all of such persons, but not an intermediate
number, might be joined. See People v. Love, 25 Cal. 520, 526 (1864) ;
cf. Stearns v. Aguirre, 6 Cal. 176 (1856) (dictum). Insofar as Section
383 permitted such persons to Jjoin or be joined as parties to an action,
it has since been replaced by Sections 378 and 379. Insofar as Section
383 provided an exception to a common law rule of compulsory Jjoinder,
it has been superseded by Section 389. See Section 389 and Comment
thereto. If compulsory joinder is not required pursuant to the latter
section, nothing prohibits an intermediate number of such persons from
Jjoining or being joined.

Code of Civil Procedure Section 384 ( repealed)

Comment. Section 384 is repealed. The section is made unnecessary
in part by the liberal rules of permissive joinder set forth in Sections
378 (plaintiffs) and 379 (defendants) and is superseded in part by
the rules for compulsory joinder set forth in Section 389. See generally
1 J. Chadbourn, H. Grossman & A. Van Alstyne, California Pleading
§ 615 (1961) ; 3 B, Witkin, California Procedure Pleading §§ 164-166
(2d ed. 1971),

At common law, in certain circumstances, all coholders of property
were required to be joined in an aetion affecting such property; in
sther ecircumstances, coholders were prohibited from joining in one
action. See Throckmorton w. Burr, 5 Cal. 400 (1855) ; Johmson v,
Sepulbeda, 5 Cal. 149 (1855). The enactment of Section 384 in 1872
changed both these rules to a flexible one permitting either all or ‘‘any
number less than all’’ to commence or defend actions concerning their
common property. See former Cal. Code Civ. Proe. § 384; Merrill v.
California Petroleum Corp., 105 Cal. App. 737, 288 P. 721 (1930).
Insofar as Section 384 permitted all coholders to join or be joined, it
has been eclipsed by the liberal joinder rules provided in Sections 378
and 379. Although Section 884 also permitted less than all coholders
to join or be joined, prior case law recognized that, notwithstanding
Section 384, under some circumstances all the cotenants must be joined
as parties. See, e.¢., Solomon v. Redona, 52 Cal. App. 300, 198 P. 643
(1921) ; Jameson wv. Chanslor-Canfield Midway Oil Co., 176 Cal. 1.
167 P. 369 (1917). Cf. Woodson . Torgerson, 108 Cal. App. 386, 291
P. 663 (1930). See 3 B. Witkin, California Procedure Pleading § 144
(2d ed. 1971). The rules determining whether all the cotenants must be
Joined are now set forth in Section 389. See Section 389 and Comment
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thereto. If compulsory joinder is not required pursuant to those rules,
nothing prohibits less than all coholders to join or be joined.
Code of Civil Procedure Section 426.40 (ncw)

Comment. Section 426.40 is required to prevent injustice. Subdivi-
sions (a) and (b) prohibit waiver of a cause of action which cannot
be maintained.

Subdivision (a). Subdivision (a) uses language taken from Rule
13(a) of the Federal Rules of Civil Procedure. See also Code of Civil
Procedure Section 389 (joinder of persons needed for just adjudica-
tion).

Subdivision (b). Subdivision (b) of Section 426.40 is designed to
meet problems that may arise when the federal courts have jurisdiction
to enforce a cause of action created hy federal statute. In some cases,
state courts have concurrent jurisdiction with the federal courts to
enforce a particular cause of action. For example, such concurrent jur-
isdiction exists by express statutory provisicn in actions under the
Federal Employers’ Liability Act. 45 U.S.C.A. §56. Moreover, even
though the federal statute does not contain an express grant of concur-
rent jurisdiction, the general rule is that state courts have concurrent
jurisdiction to determine rights and obligations thereunder where
nothing appears in the federal statute to indicate an intent to make
federal jurisdiction exclusive. Gerry of California v. Superior Court,
32 (Cal.2d 119, 122. 194 P.2d 689, 692 (1948). In cases where the state
and federal courts have concurrent jurisdiction, if the cause of action
created by the federal statute arises out of the same transaction or
occurrence, Section 426.30 requires joinder in the state court proceed-
ing, and subdivision (b) of Section 426.40 is not applicable.

In some cases, the federal courts have exclusive jurisdiction of the federal
cause of action. See 1 B. Witkin, California Procedure Jurisdiction $ 55 (2d ed.
1971). In these cases, subdivision (b) of Section 426.40, recognizing that the fed-
eral cause of action is not permitted to be brought in the state court,
provides an exception to the compulsory joinder or compulsory cross-
complaint requirements.

Under some circumstances, more complex situations may arise. For
example, if the claim which is the subject of a state court action by the
plaintiff arises out of the same transaction as a claim which the de-
fendant may have under both state and federal anti-trust aects, the
defendant must file a cross-complaint for his cause of action under the
state Cartwright Act (Business and Professions Code Section 16700
et seq.) in the proceeding in the state court to avoid waiver of that
cause of action under Section 426.30 and must assert his federal cause
of action under the Sherman Anti-Trust Act in the federal court (since
his cause of action under the Sherman Anti-Trust Act is one over
which the federal courts have exclusive jurisdiction). Thus, in this
instance, defendant’s state action must be brought as a cross-complaint
and his federal action must be brought as an independent action in the
federal courts. Subdivision (b) makes clear that his inability to assert
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his federal cause of action in the state court does not preclude him
from bringing a later action in the federal court to obtain relief under
the federal statute.

Subdivision (c¢). Subdivision (e), which makes clear the rule re-
garding pending actions, is the same in substance as Rule 13(a) (1) of
the Federal Rules of Civil Procedure.

Code of Civil Procedure Section 428.10 (new)

Comment. Section 428.10 reflects the fact that a cross-complaint is
the only type of pleading that may be filed to request relief by a party
against whom a complaint or cross-complaint has been filed. It should
be noted that, if the cause arises out of the same transaction or oceur-
rence, the cross-complaint is compulsory. See Section 426.30. Counter-
claims have been abolished. Section 428.80.

Subdivision (a) adopts the simple rule that a party against whom a
complaint or cross-complaint has been filed may bring any cause of
action he has (regardless of its nature) against the party who filed the
complaint or cross-complaint. There need be no factual relationship
between his cause and the cause of the other party. This is the rule
under the Federal Rules of Civil Procedure and other modern provi-
sions. E.g., Fed. R. Civ. Proc., Rule 13. Third persons may be joined
pursuant to Section 428.20.

Subdivision (b) does not, of course, limit the right of a party against
whom a cause of action has been asserted to join unrelated causes of
action when filing a eross-complaint under subdivision (a) against the
party who asserted the cause against him. Subdivisions (a) and (b) are
completely independent provisions, and it is necessary only that the
person seeking to file the eross-complaint come within the provisions of
one of the subdivisions.

Subdivision (a) is generally consistent with prior law (former Code
of Civil Procedure Section 438) which provided for a counterelaim ;
but, under prior law, some causes which a party had against an oppos-

ing party did not qualify as counterclaims because they did not satisfy
the ‘‘diminish or defeat’ or ‘“‘several Judgment’’ requirements. These
requirements are not continued, and subdivision (a) permits unlimited
scope to a eross-complaint against an oppousing party. For discussion
of the prior law, see the Comment to Section 426.30 and Friedenthal,
Joinder of* Claims, Counterclaims, and Cross-Complaints: Suggested
Revision of the California Provisions, 23 Stan. L. Rev. 1, 19-23 (1970).

Subdivision (b) continues the rule (former Code of Civil Procedure
Section 442) that a cross-complaint may be asserted against any per-
son, whether or not a party to the action, if the cause of action asserted
in the cross-complaint arises out of the same transaction or occurrence
or involves the same property or controversy (see discussion in Com-
ments to Sections 378, 379, and 426.10). Subdivision (b) thus permits
a party to assert a cause of action against a person who is not already
a party to the action if the cause has a subject matter connection with
the cause already asserted in the action. For further discussion, see
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Friedenthal, supra, at 25-26.

Section 428.10 restricts cross-complaints in eminent domain actions
to those that assert a cause of action arising out of the same transaction
or occurrence or that involve the same property or controversy. Sub-
division (a) which permits assertion of unrelated causes of action is
made specifically inapplicable to eminent domain actions; but sub-
division (b), which permits assertion of related causes, is applicable.

Any undesirable effects that might result from joinder of causes
under Section 428.10 may be avoided by severance of causes or issues
for trial under Section 1048 of the Code of Civil Procedure.

Code of Civil Procedure Section 428.30 (new)

Comment. Section 428.30 provides permissive joinder rules that
treat a cross-complaint generally the same as a complaint in an inde-
pendent action. Cf. Section 427.10. Thus, with a single exception, if a
party files a cross-complaint against either an original party or a
stranger or both, he may assert in his cross-complaint any additional
causes of action he has against any of the cross-defendants. See the
Comment to Section 427.10. The exception is the filing of a cross-
complaint against the plaintiff in an eminent domain action. In such
a case, the cross-complaint may state only those causes of action which
arise out of the same transaction or occurrence or involve the same
property or controversy. See Section 428.10. Any undesirable effects
that might result from joinder of causes under Section 428.30 may be
avoided by severance of causes or issues for trial under Section 1048.
Code of Civil Procedure Section 429.40 (new)

Comment. Section 429.40 makes clear that nothing in this title
affects the authority of the Judicial Council to provide by rule for
the practice and procedure under The Family Law Act, notwithstand-
ing that former Code of Civil Procedure Sections 426a and 426c are
continued as Sections 429.10 and 429.20 of the Code of Civil Procedure.
Code of Civil Procedure Section 430.30 (new)

Comment. Section 430.30 continues prior law under various re-
pealed sections of the Code of Civil Procedure except that former pro-
visions applicable to complaints have been made applicable to cross-
complaints. Subdivision (a) continues the rule formerly found in
Sections 430 and 444 ; subdivision (b) eontinues the rule formerly found
in Section 433; and subdivision (e) continues the rule formerly found
in Sections 431 and 441.

Where a ground for objection to the complaint or cross-complaint
appears on the face of the pleading and no objection is taken by de-
murrer, the objection is waived except as otherwise provided in Section
430.80. See 3 B. Witkin, California Procedure Pleading §§ 808-809 at
2418-2419 (2d ed. 1971). In this respect, Section 430.30 continues prior
law.

Code of Civil Procedure Section 1048 (amended)

Comment. Section 1048 is revised to conform in substance to Rule

42 of the Federal Rules of Civil Procedure. The revision makes clear
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not only that the court may sever causes of action for trial but also
that the court may sever issues for trial. For further discussion, see the
Advisory Committee’s Note of 1966 to Subdivision (b) of Rule 42 of
the Federal Rules of Civil Procedure. Formerly, Section 1048 provided
that ‘““an action may be severed’’ by the court but did not specifically
authorize the severance of issues for trial. Absent some specific statute
dealing with the particular situation, the law was unclear whether an
issue could be severed for trial. See 3 B. Witkin, California Procedure
Pleading § 266 at 1936 (2d ed. 1971) (““There is a dearth of California
authority on the meaning and effect of [the ‘“action may be severed”
portion of Section 1048] ; the relatively few decisions merely emphasize
its discretionary character.”’).

Section 1048 does not deal with the authority of a court to enter a
separate final judgment on fewer than all the causes of action or issues
involved in an action or trial. See Code of Civil Procedure Sections
578-579; 3 Cal. Jur. 2d Appeal and Error § 40; California Civil Ap-
pellate Practice §§ 5.4, 5.15-5.26 (Cal. Cont. Ed. Bar 1966) ; 3 B. Wit-
kin, California Procedure Appeal §§ 10-14 (1954). This question is de-
termined primarily by case law, and Section 1048 leaves the question
to case law development.

Section 1048 permits the court to sever issues for trial. It does not
affect any statute that requires that a particular issue be severed for
trial. E.g., Code of Civil Procedure Section 597.5 (separate trial on
issue whether action for negligence of person connected with healing
arts barred by statute of limitations required on motion of any party).
The authority to sever issues for trial under Section 1048 may dupli-
cate similar authority given under other statutes dealing with partie-
ular issues. E.g., Code of Civil Procedure Sections 597 (separate trial
of special defenses not involving merits), 598 (separate trial of issue
of liability before trial of other issues). These sections have been re-
tained, however, because they include useful procedural details which
continue to apply.

Where there are multiple parties, the court, under Section 379.5,
may order separate trials or make su¢h other orders as appear just to
prevent any party from being embarrassed, delayed, or put to undue
expense,

I respectfully request that this report be printed in the Assembly
Journal.
Respectfully yours,
CHARLES WARREN, Chairman
Assembly Committee on Judiciary
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APPENDIX Il

REPORT OF SENATE COMMITTEE ON JUDICIARY ON SENATE BILL 953
[Extract from Senate Journal for September 27, 1971 (197t Regular Session).]

In order to indicate more fully its intent with respect to Senate Bill
953. the Senate Committee on Judiciary makes the following report:

This Committee has made a previous report concerning Senate Bill
201, which report is printed in the Senate Journal for April 1, 1971.
To supplement that report, this Committee makes this report containing
a revised comment to Section 379 of the Code of Civil Procedure, to
refleet the amendment of Section 379 in Senate Bill 933.

Code of Civil Procedure Section 379 (amended)

Comment. Section 379 is amended to provide statutory standards
for joinder of defendants comparable to those governing joinder of
plaintiffs. See the Comment to Section 378.

The deleted provisions of Section 379 and former Code of Civil Pro-
cedure Sections 379a, 379b, 379¢. 380, and 383 provided liberal joinder
rules but were criticized for their uncertainty and overlap. See 1 J.
Chadbourn. H. Grossman & A. Van Alstyne, California Pleading § 618
(1961); 3 B. Witkin, California Procedure Pleading § 166 (2d ed.
1971). The amendment to Section 379 substitutes the more understand-
able “‘transaction’’ test set forth in Rule 20(a) of the Federal Rules of
Civil Procedure. However, in so doing, the section probably merely
makes explicit what was implicit in prior decisions. See Hoag v. Su-
perior Court, 207 Cal. App.2d 611, 24 Cal. Rptr. 629 (1962). Para-
graph (2) of subdivision (a) of Section 379 is included merely to make
clear that Section 379 as amended permits joinder in any case where
it formerly was permitted. See Comment to Section 378. Paragraph (2)
is derived from the deleted provisions of Seetion 379 and the prineiple
stated in former Code of Civil Procedure Sections 379, 379b, 379, 380,
and 383.

Subdivision (¢) retains without change former Code of Civil Pro-
cedure Section 379¢. See Kraft v. Swmith, 24 Cal.2d 124, 148 P.2d 23
(1944) (permitting joinder of two doctors who operated on plaintiff’s
leg at different times); Landau v. Salam, 4 Cal.3d 901 (1971) (per-
mitting joinder of two defendants who allegedly injured plaintiff in
accidents occurring on separate days). See generally 3 B. Witkin, Cali-
fornia Procedure Pleading $§ 172-176 (2d ed. 1971).

86 81 430



RECOMMENDATION—DISCHARGE FROM EMPLOYMENT 1147

APPENDIX IV
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RECOMMENDATION

relating tfo

Attachment, Garnishment, and
Exemptions from Execution
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March 1971
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Stanford University
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888148



1148 CALIFORNIA LAW REVISION COMMISSION

COMMISSION MEMBERS

THOMAS E. STANTON, JR. G. BRUCE GOURLEY
Chairman Member
JOHN D. MILLER NOBLE K. GREGORY
Vice Chairman Member
ALFRED H. SONG JOHN N. McLAURIN
Member of the Senate Member
CARLOS J. MOORHEAD MARC SANDSTROM
Member of the Assembly Member
GEORGE H. MURPHY
Ex Officio

COMMISSION STAFF

Legal
JOHN H. DeMOULLY E. CRAIG SMAY
Executive Secretary Legal Counsel
JOHN 1. HORTON NATHANIEL STERLING
Associate Counsel Legal Counsel
Administrative-Secretarial
ANNE JOHNSTON VIOLET S. HARJU
Administrative Assistant Secretary
KRISTINE A. VANDEHEY
Secretary
NOTE
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effect.
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STATE OF CALIFORNIA

CALIFORNIA LAW REVISION COMMISSION

+ SCHOOL OF LAW—STANFORD UNIVERSITY
STANFORD, CALIFORNIA 94305
(415) 321-2300, EXT. 2479
THOMAS E. STANTON, JR.
Choirman

JOHN D. MILLER
Vice i

RONALD REAGAN, Governor

SENATOR ALFRED H. SONG
ASSEMBLYMAN CARLOS J. MOORHEAD
G. BRUCE GOURLEY

NOBLE K. GREGORY

JOMN N. McLAURIN

MARC SANDSTROM

> GEORGE H. MURPHY
Ex Officio

March 15, 1971

To HIS EXCELLENCY, RONALD REAGAN
Governor of California and
THE LEGISLATURE OF CALIFORNIA

The California Law Revision Commission was directed by Resolution Chapter 202 of
the Statutes of 1957 to study the law relating to attachment, garnishment, and property
exempt from execution.

The Commission submits herewith its recommendation on one aspect of this
subject—discharge from employment.

Respectfully submitted,

THOMAS E. STANTON, JR.
Chairman
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RECOMMENDATION—DISCHARGE FROM EMPLOYMENT 1151

RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

relating to

ATTACHMENT, GARNISHMENT, AND
EXEMPTIONS FROM EXECUTION

Discharge From Employment

On July 1, 1970, Title {1l of the federal Consumer Credit Protection Act
of 1968 (15 US.C. Secs. 1601-1677)—the Truth in Lending Act—went into
effect throughout the United States imposing restrictions on the amounts
creditors could garnish from debtors’ earnings and prohibiting discharge from
employment under certain circumstances.! The 1970 California Legislature
attempted to conform the California law to the federal restrictions on the
amount of earnings which a creditor can garnish2 but did not attempt to
conform the California provisions restricting discharge from employment
because of garnishment? to the federal act.

The federal act provides that any employer subject to the act who willfully
discharges an employee because his wages have been subjected to garnishment
for a single indebtedness may be fined up to $1,000, or imprisoned for not
more than one year, or both.* This criminal sanction is the only penalty
provided for violation of the discharge restriction.

The California Legislature sought in 1969 to protect an employee from
summary discharge because of garnishment for a single indebtedness by
amending Labor Code Sections 2922 and 2924 to provide: “No employer
may discharge any employee by reason of the fact that his earnings have been
subjected to garnishment for any one indebtedness, prior to a final order or
judgment of a court.”> This prohibition is the same as the federal Consumer
Credit Protection Act except for the emphasized phrase. However, that
phrase appears to limit the prohibition against discharge solely to discharge
for a prejudgment attachment of earnings.” Also, under California law, an
employer who violates the prohibition against discharge is liable for the wages
of a wrongfully discharged employee,7 the period of liability ending when the

Isee 15 US.C. Secs. 1671-1677.

2Cal. Stats. 1970, Ch. 1523. The Commission is reviewing the California statutes relating
to attachment, garnishment, and exemptions from execution with a view to
recommending the enactment of a comprehensive revision of this body of law at a
future session of the Legislature.

3Labor Code Secs. 2922, 2924. See also Labor Code Sec. 96.

415 U.S.C. Sec. 1674.

3Cal. Stats. 1969, Ch. 1529 (emphasis added).

6See Review of Selected 1969 Code Legislation 146-148 (Cal. Cont. Ed. Bar 1969).

7The prohibition applies to employments at will (Labor Code Sec. 2922) as well as for a
specified term (Labor Code Sec. 2924).
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employee is reinstated or at the end of 30 days following discharge,
whichever occurs first. Unlike the federal act, no criminal penalty is provided.

The 1969 California legislation also amended Labor Code Section 962 to
permit the Division of Labor Law Enforcement to take an assignment of the
discharged employee’s wage claim.” An employee has 30 days following the
wrongful discharge from employment to notify the employer of his intent to
make the claim and 60 days after the discharge to file the claim with the
Labor Commissioner.}© This statutory requirement apparently is intended to
prescribe a mandatory time limit on claims the employee may but is not
required to file.

The 1969 California legislation appears subsequently to have been
rendered meaningless: first, by the decision of the California Supreme Court
in McCaliop v. Carbeny,11 and, then, by the enactment in 1970 of Code of
Civil Procedure Section 690.6,12 both of which bar prejudgment garnishment
of earnings in California. Since there is now no prejudgment wage
garnishment, there can be no occasion for a discharge for such garnishment.

On July 1, 1970, the broader federal provision which bars discharge for
postjudgment levies against earnings for any one indebtedness became
applicable in California. Conforming the California statutory prohibition to
the federal prohibition is recommended so that the California statutes will
state the substance of the prohibition as it has in fact applied to California
employers since July 1, 1970. This change would benefit employees by
making applicable the California civil remedy for wrongful discharge—-a more
effective method of securing compliance than the criminal sanction provided
by the federal law. The civil penalty should be limited so that an employee
may not recover from the discharging employer more than his monthly pay as
measured by the amount actually earned during the 30 calendar days imme-
diately preceding the garnishment for which he was discharged.

The Commission’s recommendation would be effectuated by enactment of
the following measure:

An act to amend Sections 96, 2922, and 2924 of, and to add
Section 2929 to, the Labor Code, relating to employ-
ment.

8L abor Code Sec. 96(k).

9In cases of discharge from employments terminable at will, Labor Code Section 2922
provides that the commissioner “shall take assignment of wage claims.” By contrast,
Section 2924 provides that he “‘may take assignment of wage claims” filed by
employees discharged from specified-term employments. For further discussion, see
Review of Selected 1969 Code Legislation 147 (Cal. Cont. Ed. Bar 1969). The
Commission believes that the Labor Commissioner should have discretion in all cases
whether he will take an assignment of a wage claim and the recommended legislation
so provides.

101 2bor Code Secs. 2922, 2924.
111 cal.3d 903, 464 P.2d 122, 83 Cal. Rptr. 666 (1970).
12641, Stats. 1970, Ch. 1523.
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The people of the State of California do enact as follows:
Labor Code Sec. 96 (amended)

Section 1. Section 96 of the Labor Code is amended to read:

96. The Labor Commissioner and his deputies and representatives
authorized by him in writing may take assignments of:

(a) Wage claims and incidental expense accounts and advances.

(b) Mechanics’ and other liens of employees.

(c) Claims based on “stop orders” for wages and on bonds for
labor.

(d) Claims for damages for misrepresentations of conditions of
employment.

(e) Claims for unreturned bond money of employees.

(f) Claims for penalties for nonpayment of wages.

(g) Claims for the return of workmen’s tools in the illegal
possession of another person.

(h) Claims for vacation pay, severance pay, or other
compensation supplemental to a wage agreement.

(i) Awards for workmen’s compensation benefits in which the
Workmen’s Compensation Appeals Board has found that the
employer has failed to secure payment of compensation and where
the award remains unpaid more than 10 days after having become
final.

() Claims for loss of wages as the result of discharge from
employment for ene the garnishment of wages prior-to-a-final order
orjudgment-of-a-couxt.

Comment. See the Comment to Section 2929.

Labor Code Sec. 2922 (amended)
Sec. 2. Section 2922 of the Labor Code is amended to read:
2922. An employment, having no specified term, may be
terminated at the will of either party on notice to the other. Neo

[he-Labe ommissioner-shall-take-assisnmente age-claims-unde
this—seetion—as—provided—for—in—Section—96. Employment for a
specified term means an employment for a period greater than one
month.

Comment. See the Comment to Section 2929.
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Labor Code Sec. 2924 (amended)
Sec. 3. Section 2924 of the Labor Code is amended to read:
2924. An employment for a specified term may be terminated at
any time by the employer in case of any willful breach of duty by
the employee in the course of his employment, or in case of his
habitual neglect of his duty or continued incapacity to perform it.

Comment. See the Comment to Section 2929.

Labor Code Sec. 2929 (new)

Sec. 4. Section 2929 is added to the Labor Code, to read:

2929. (a) As used in this section:

(1) “Garnishment” means any judicial procedure through which
the wages of an employee are required to be withheld for the
payment of any debt.

(2) “Wages” has the same meaning as that term has under
Section 200.

(b) No employer may discharge any employee by reason of the
fact that the garnishment of his wages has been threatened. No
employer may discharge any employee by reason of the fact that his
wages have been subjected to garnishment for one judgment. A
provision of a contract of employment that provides an employee
with less protection against discharge by reason of the fact that his
wages have been subjected to garnishment than is provided by this
subdivision is against public policy and void.

(c) Unless the employee has greater rights under the contract of
employment, the wages of an employee who is discharged in
violation of this section shall continue until reinstatement
notwithstanding such discharge, but such wages shall not continue
for more than 30 days and shall not exceed the amount of wages
earned during the 30 days immediately preceding the date of the
levy of execution upon the employee’s wages which resulted in his
discharge. The employee shall give notice to his employer of his
intention to make a wage claim under this subdivision within 30
days after being discharged; and, if he desires to have the Labor
Commissioner take an assignment of his wage claim, the employee
shall file a wage claim with the Labor Commissioner within 60 days
after being discharged. The Labor Commissioner may, in his
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discretion, take assignment of wage claims under this subdivision as
provided for in Section 96.

(d) Nothing in this section affects any other rights the employee
may have against his employer.

(e) This section is intended to aid in the enforcement of the
prohibition against discharge for garnishment of earnings provided in
the Consumer Credit Protection Act of 1968 (15 US.C. Secs.
1671-1677) and shall be interpreted and applied in a manner which
is consistent with the corresponding provisions of such act.

Comment. Section 2929 provides a civil penalty to aid in the enforcement
of the prohibition against discharge for garnishment of earnings provided by
the federal Consumer Credit Protection Act of 1968. See 15 US.C. Sec.
1674. The federal act provides a criminal sanction as the only penalty for
violation of the prohibition. See Recommendation of the California Law
Revision Commission Relating to Attachment, Garnishment, and Exemptions
From Execution: Discharge From Employment (March 1971). The civil
penalty under Section 2929 benefits employees by providing a more effective
method of securing compliance than the criminal sanction provided by the
federal law.

Since Section 2929 is intended to aid in enforcement of the federal
prohibition against discharge for garnishment, the interpretations given to the
federal act will be persuasive in interpreting Section 2929. The Wage and
Hour Division of the U.S. Department of Labor has published the following
interpretative information in “The Federal Wage-Garnishment Law,” WH.
Publication No. 1309 (October 1970):

PROTECTION AGAINST DISCHARGE

The Federal law prohibits an employer from discharging any employee
because his earnings have been subject to garnishment for any one
indebtedness. The term “one indebtedness” refers to a single debt,
regardless of the number of levies made or the number of proceedings
brought for its collection. A distinction is thus made between a single
debt and the garnishment proceedings brought to collect it.

If several creditors combine their debts in a single garnishment action,
the joint amount is considered as “one indebtedness™. In the same vein,
if a creditor joins several debts in a court action and obtains a judgment
and writ of garnishment, the judgment would be considered a single
indebtedness for purposes of this law. Also, the protection against
discharge is renewed with each employment, since the new employer
has not been a garnishee with respect to that employee.

LIMITS OF DISCHARGE PROVISION

The restriction on discharge applies to all garnishments as that term is
defined in the law. Accordingly, if a tax debt results in a court
proceeding through which the employee’s earnings are required to be
withheld, a discharge for such a first-time garnishment would be in
violation of the law. The same would be true of a court order for the
withholding of wages for child support or alimony. Also, since the

W81



1156

CALIFORNIA LAW REVISION COMMISSION

discharge provision is a protection against *“firing,” a suspension for an
indefinite period or of such length that the employee’s return to duty is
unlikely may well be considered as tantamount to firing and thus
within the term discharge as used in the law.

Some employers have a rule that the employee will be given warnings
for the first two garnishments and will be discharged for the third
garnishment in a year. Where at least two of the actions relate to
separate debts, discharge would not be prohibited by the law since the
warning and discharge would be based on garnishment for more than
one indebtedness.

In some cases employers set up plans which prescribe disciplinary
actions for violations of company standards of conduct, with discharge
if for example the employee violates three of the standards in a year.
One of the actions considered asa violationis “‘garnishment of wages”.
If only one of these violations relates to garnishment, discharge would
be prohibited by the law since the discharge would result from
garnishment for only one indebtedness. In other words, regardless of
the employer’s disciplinary plan, no discharge may be based either
wholly or in part on a first time garnishment.

The law does not prohibit discharge if there are garnishment
proceedings pursuant to a second debt. However, as in the case of the
limitations on the amount that may be garnished, the law does not
affect or exempt any person from complying with a State law that
prohibits discharge because an employee’s earnings have been subjected
to garnishment for more than one indebtedness.

“SUBJECTED TO GARNISHMENT”

An individual’s earnings are “subjected to garnishment” for purposes of
this law when the garnishee (employer) is bound to withhold earnings
and would be liable to the judgment creditor if he disregards the court
order.

The law does not expressly provide any time limitation between a first
and second garnishment. Where a considerable time has elapsed
between garnishments, it may be that the employee is actually being
discharged for the current indebtedness. The first indebtedness may no
longer be a material consideration in the discharge. Determinations in
such cases will be made on the basis of all the facts in the situation.

It should be noted that this interpretation of the federal statute is subject to
continuing revision and is not necessarily a correct interpretation of that
statute. The publication from which the quoted material was taken includes
the following statement: “This publication is for general information and is
not to be considered in the same light as official statements of position
formally adopted and published in the Federal Register.” Wage and Hour
Division, “The Federal Wage-Garnishment Law,” W H. Publication No. 1309
at 7 (October 1970).

Robert D. Moran, Administrator of the Wage and Hour Division of the
Department of Labor, has discussed the federal prohibition against discharge
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in Moran, Relief for the Wage Earner: Regulation of Garnishment Under Title
III of the Consumer Credit Protection Act, 12 B. C. Ind. & Com. L. Rev. 101,
105 (1970).

Subdivision (a). Subdivision (a) defines “garnishment” in conformity with
Section 302 of the Consumer Credit Protection Act. 15 U.S.C. Sec. 1672.

The definition of “wages™ in Section 200 of the Labor Code is adopted for
use in Section 2929. Section 200 broadly defines “wages” to include all
amounts for labor, work, or service performed by employees of every
description, whether the amount is fixed or ascertained by the standard of
time, task, piece, commission basis, or other method of calculation.

Subdivision (b). The first sentence of subdivision (b) makes clear that a
discharge may not be by reason of a threat of garnishment. No comparable
provision is contained in the federal statute.

The second sentence of subdivision (b), which prohibits an employer from
discharging an employee because his wages have been subjected to
garnishment for one judgment, adopts the substance of Section 304 of the
federal statute. 15 US.C. Sec. 1674. Formerly, a somewhat similar
prohibition was found in Sections 2922 and 2924. See Recommendation of
California Law Revision Commission Relating to Attachment, Garnishment,
and Exemptions From Execution: Discharge From Employment (March
1971).

The last sentence of subdivision (b) makes clear that the protection
provided by the subdivision cannot be waived by the employee or his
representative in the contract of employment.

Subdivision (c). Subdivision (c) continues the civil penalty formerly found
in Sections 2922 and 2924 except that an employee may not recover more
than his monthly pay from the discharging employer, as measured by the
amount actually earned during the 30 calendar days immediately preceding
the garnishment for which he was discharged. The civil penalty is limited to
cases where the employee does not have greater rights under the contract of
employment. Where the employee has greater rights under the contract of
employment, his remedy is the enforcement of the contract of employment,
not a wage claim under subdivision (c). See also discussion of subdivision (d),
infra.

Subdivision (c) continues the notice requirements formerly found in
Sections 2922 and 2924, However, the requirement that a wage claim be filed
with the Labor Commissioner is limited to cases where the employee desires
to have the Labor Commissioner take an assignment of his wage claim to
recover the civil penalty under Section 2929. It is entirely discretionary
whether the employee file a claim with the Labor Commissioner; the
employee may file a civil suit on the claim rather than having the Labor
Commissioner bring action on the claim. Likewise, the Labor Commissioner
has complete discretion whether he will take an assignment of a wage claim
under Section 2929.

Subdivision (d). Subdivision (d) makes clear that the protection afforded
by Section 2929 does not affect any other rights the employee may have. For
example, when an employee can be discharged only for *“‘cause’ and there is
no pertinent contract provision defining “cause,” whether garnishments
brought on two or more judgments constitute cause would depend on the
facts of the particular case. The statute does not reflect any policy that
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discharge of an employee is justified merely because his wages have been
garnished for two or more judgments.

Subdivision (e). Subdivision (¢) makes clear that Section 2929 is intended
to provide an alternative means of enforcing the federal prohibition against
discharge for garnishment of earnings and, therefore, should be interpreted
consistently with the federal provisions. See discussion in this Comment,
supra.
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CUMULATIVE TABLE OF MEASURES ENACTED UPON
COMMISSION RECOMMENDATION

Constitutional Provisions

CaL. CoNsT., Art. XI, § 10 (1960) (power of Legislature to
prescribe procedures governing claims against chartered cit-
ies and counties and employees thereof).

Statutes

Cal. Stats. 1955, Ch. 799 and Ch. 877 (revision of various sections
of the Education Code relating to the Public School System).

Cal. Stats. 1955, Ch. 1183 (revision of Probate Code Sections 640
to 646—setting aside of estates).

Cal. Stats. 1957, Ch. 102 (elimination of obsolete provisions in
Penal Code Sections 1377 and 1378).

Cal. Stats. 1957, Ch. 139 (maximum period of confinement in a
county jail).

Cal. Stats. 1957, Ch. 249 (judicial notice of the law of foreign
countries).

Cal. Stats. 1957, Ch. 456 (recodification of Fish and Game Code).

Cal. Stats. 1957, Ch. 490 (rights of surviving spouse in property
acquired by decedent while domiciled elsewhere).

Cal. Stats. 1957, Ch. 540 (notice of application for attorney’s fees
and costs in domestic relations actions).

Cal. Stats. 1957, Ch. 1498 (bringing new parties into civil ac-
tions).

Cal. Stats. 1959, Ch. 122 (doctrine of worthier title).

Cal. Stats. 1959, Ch. 468 (effective date of an order ruling on
motion for new trial).

Cal. Stats. 1959, Ch. 469 (time within which motion for new trial
may be made).

Cal. Stats. 1959, Ch. 470 (suspension of absolute power of aliena-
tion).

Cal. Stats. 1959, Ch. 500 (procedure for appointing guardians).

Cal. Stats. 1959, Ch. 501 (codification of laws relating to grand
juries).

Cal. Stats. 1959, Ch. 528 (mortgages to secure future advances).
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Cal. Stats. 1959, Ch. 1715 and Chs. 1724-1728 (presentation of
claims against public entities).

Cal. Stats. 1961, Ch. 461 (arbitration).

Cal. Stats. 1961, Ch. 589 (rescission of contracts).

Cal. Stats. 1961, Ch. 636 (inter vivos marital property rights in
property acquired while domiciled elsewhere).

Cal. Stats. 1961, Ch. 657 (survival of actions).

Cal. Stats. 1961, Ch. 1612 (tax apportionment in eminent domain
proceedings).

Cal. Stats. 1961, Ch. 1613 (taking possession and passage of title
in eminent domain proceedings).

Cal. Stats. 1961, Ch. 1616 (revision of Juvenile Court Law adopt-
ing the substance of two bills drafted by the Commission to
effectuate its recommendations on this subject).

Cal. Stats. 1963, Ch. 1681 (sovereign immunity—tort liability of
public entities and public employees).

Cal. Stats. 1963, Ch. 1682 (sovereign immunity—insurance cov-
erage for public entities and public employees).

Cal. Stats. 1963, Ch. 1683 (sovereign immunity—defense of pub-
lic employees).

Cal. Stats. 1963, Ch. 1684 (sovereign immunity—workmen’s
compensation benefits for persons assisting law enforcement
or fire control officers).

Cal. Stats. 1963, Ch. 1685 (sovereign immunity—amendments
and repeals of inconsistent special statutes).

Cal. Stats. 1963, Ch. 1686 (sovereign immunity—amendments
and repeals of inconsistent special statutes).

Cal. Stats. 1963, Ch. 1715 (sovereign immunity—claims, actions
and judgments against public entities and public employees).

Cal. Stats. 1963, Ch. 2029 (sovereign immunity—amendments
and repeals of inconsistent special statutes).

Cal. Stats. 1965, Ch. 299 (Evidence Code).

Cal. Stats. 1965, Ch. 653 (sovereign immunity—claims and ac-
tions against public entities and public employees).

Cal. Stats. 1965, Ch. 1151 (evidence in eminent domain proceed-
ings).

Cal. Stats. 1965, Ch. 1527 (sovereign immunity—liability of pub-
lic entities for ownership and operation of motor vehicles).

Cal. Stats. 1965, Chs. 1649, 1650 (reimbursement for moving
expenses).
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Cal. Stats. 1967, Ch. 72 (additur).

Cal. Stats. 1967, Ch. 262 (Evidence Code—Agricultural Code
revisions).

Cal. Stats. 1967, Ch. 650 (Evidence Code—Evidence Code revi-
sions).

Cal. Stats. 1967, Ch. 702 (Vehicle Code Section 17150 and related
sections).

Cal. Stats. 1967, Ch. 703 (Evidence Code—Commercial Code
revisions).

Cal. Stats. 1967, Ch. 1104 (exchange of valuation data in eminent
domain proceedings).

Cal. Stats. 1967, Ch. 1324 (suit by or against an unincorporated
association).

Cal. Stats. 1968, Ch. 132 (unincorporated associations).

Cal. Stats. 1968, Ch. 133 (fees on abandonment of eminent do-
main proceeding).

Cal. Stats. 1968, Ch. 150 (good faith improvers).

Cal. Stats. 1968, Ch. 247 (escheat of decedent’s estate).

Cal. Stats. 1968, Ch. 356 (unclaimed property act).

Cal. Stats. 1968, Ch. 457 (personal injury damages).

Cal. Stats. 1968, Ch. 458 (personal injury damages).

Cal. Stats. 1969, Ch. 113 (powers).

Cal. Stats. 1969, Ch. 114 (fictitious business names).

Cal. Stats. 1969, Ch. 115 (additur and remittitur).

Cal. Stats. 1969, Ch. 155 (powers of appointment).

Cal. Stats. 1969, Ch. 156 (specific performance of contracts).

Cal. Stats. 1970, Ch. 41 (Evidence Code—proof of foreign docu-
ments).

Cal. Stats. 1970, Ch. 45 (rule against perpetuities).

Cal. Stats. 1970, Ch. 69 (Evidence Code—res ipsa loquitur).

Cal. Stats. 1970, Ch. 89 (leases).

Cal. Stats. 1970, Ch. 104 (sovereign immunity—statute of limita-
tions).

Cal. Stats. 1970, Ch. 312 (quasi-community property).

Cal. Stats. 1970, Ch. 417 (arbitration of just compensation).

Cal. Stats. 1970, Ch. 618 (fictitious business names).

Cal. Stats. 1970, Ch. 662 (entry for survey and examination;
condemnation for water carrier terminal facilities).

Cal. Stats. 1970, Ch. 720 (representations as to credit).
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Cal. Stats. 1970, Ch. 1099 (sovereign immunity—entry for sur-
vey and examination; police and correctional activities; medi-
cal, hospital, and public health activities; liability for use of
pesticides).

Cal. Stats. 1970, Ch. 1397 (Evidence Code—psychotherapist-
patient privilege revisions).

Cal. Stats. 1971, Ch. 140 (insurance authority of public entities).

Cal. Stats. 1971, Ch. 244 (cross-complaints, counterclaims, and
joinder of causes of action).

Cal. Stats. 1971, Ch. 950 (joinder of parties).

Cal. Stats. 1971, Ch. 1607 (discharge from employment).
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PUBLICATIONS OF THE
CALIFORNIA LAW REVISION COMMISSION

The California Law Revision Commisson’s annual reports and
its recommendations and studies are published in separate pam-
phlets which are later bound in permanent volumes. Except as
indicated, the pamphlets are available for complimentary distri-
bution as long as the supply lasts. Pamphlets available for com-
Plimentary distribution may be obtained only from California
Law Revision Commission, School of Law, Stanford, California
94305.

The volumes, and those pamphlets for which a charge is
made , may be obtained only from the Documents Section of
the Department of General Services, P. O. Box 20191, Sacra-
~mento, California 95820.

How To Purchase From Documents Section

All sales are subject to payment in advance of shipment of
publications, with the exception of purchases by federal, state,
county, city, and other government agencies. Several types of
accounts are also available for use; information on these may be
obtained from the Documents Section (address indicated
above). However, orders for continuing subscriptions are not
accepted.

Checks or money orders should be made payable to the State
of California and should include five percent sales tax for Cali-
fornia addresses. Ten percent discount is given on orders of 50
copies or more. All prices are subject to change without notice.

Requests and orders should include the name of the issuing
agency and the title of the publication.

VOLUME 1 (1957)
[Out of print—copies of pamphlets (listed below) available]
1955 Annual Report
1956 Annual Report
1957 Annual Report
Recommendation and Study Relating to:
The Maximum Period of Confinement in a County Jail
Notice of Application for Attorney’s Fees and Costs in Domestic Rela-
tions Actions
Taking Instructions to the Jury Room
The Dead Man Statute
Rights of Surviving Spouse in Property Acquired by Decedent While
Domiciled Elsewhere
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The Marital “For and Against” Testimonial Privilege

Suspension of the Absolute Power of Alienation

Elimination of Obsolete Provisions in Penal Code Sections 1377 and 1378
Judicial Notice of the Law of Foreign Countries

Choice of Law Governing Survival of Actions

The Effective Date of an Order Ruling on a Motion for New Trial
Retention of Venue for Convenience of Witnesses

Bringing New Parties into Civil Actions

VOLUME 2 (1959} [$12.00]
1958 Annual Report
1959 Annual Report
Recommendation and Study Relating to:
The Presentation of Claims Against Public Entities
The Right of Nonresident Aliens to Inherit
Mortgages to Secure Future Advances
The Doctrine of Worthier Title
Overlapping Provisions of Penal and Vehicle Codes Relating to Taking
of Vehicles and Drunk Driving
Time Within Which Motion for New Trial May Be Made
Notice to Shareholders of Sale of Corporate Assets

VOLUME 3 {1961) [$12.00]
1960 Annual Report
1961 Annual Report
Recommendation and Study Relating to:
Evidence in Eminent Demain Proceedings
Taking Possession and Passage of Title in Eminent Domain Proceedings
The Reimbursement for Moving Expenses When Property is Acquired
for Public Use
Rescission of Contracts
The Right to Counsel and the Separation of the Delinquent From the
Nondelinquent Minor in Juvenile Court Proceedings
Survival of Actions
Arbitration
The Presentation of Claims Against Public Officers and Employees
Inter Vivos Marital Property Rights in Property Acquired While Domi-
ciled Elsewhere
Notice of Alibi in Criminal Actions

VOLUME 4 (1963) [$12.00]

1962 Annual Report

1963 Annual Report

1964 Annual Report

Tentative Recommendation and A Study Relating to the Uniform Rules of
Evidence (Article VIII. Hearsay Evidence)

Recommendation and Study Relating to Condemnation Law and Procedure:
Number 4—Discovery in Eminent Domain Proceedings [The first three
pamphlets (unnumbered) in Volume 3 also deal with the subject of
condemnation law and procedure.]

Recommendations Relating to Sovereign Immunity:

Number 1—Tort Liability of Public Entities and Public Employees



LIST OF PUBLICATIONS 1165

Number 2—Claims, Actions and Judgments Against Public Entities and
Public Employees

Number 3—Insurance Coverage for Public Entities and Public Em-
ployees

Number 4—Defense of Public Employees

Number 53— Liability of Public Entities for Ownership and Operation of
Motor Vehicles

Number 6—Workmen’s Compensation Benefits for Persons Assisting
Law Enforcement or Fire Control Officers

Number 7—Amendments and Repeals of Inconsistent Special Statutes
[out of print]

VOLUME 5 (1963) [$12.00]

A Study Relating to Sovereign Immunity [This study also is available in a
paperback edition for $9.00.]

VOLUME 6 (1964) [$12.00]
Tentative Recommendations and Studies Relating to the Uniform Rules of
Evidence:
Article I (General Provisions)
Article I (Judicial Notice)
Burden of Producing Evidence, Burden of Proof, and Presumptions (re-
placing URE Article III)
Article IV (Witnesses)
Article V. (Privileges)
Article VI (Extrinsic Policies Affecting Admissibility)
Article VII (Expert and Other Opinion Testimony)
Article VIII (Hearsay Evidence) [same as publication in Volume 4]
Article IX (Authentication and Content of Writings)

VOLUME 7 (1965) [$12.00]

Recommendation Proposing an Evidence Code [out of print]

Recommendation Relating to Sovereign Immunity: Number 8—Revisions of
the Governmental Liability Act: Liability of Public Entities for Owner-
ship and Operation of Motor Vehicles; Claims and Actions Against Public
Entities and Public Employees

1965 Annual Report

1966 Annual Report

Evidence Code with Official Comments [out of print)

VOLUME 8 (1967) [$12.00]

Annual Report (December 1966) includes the following recommendation:
Discovery in Eminent Domain Proceedings
Annual Report (December 1967) includes following recommendations:
Recovery of Condemnee’s Expenses on Abandonment of an Eminent
Domain Proceeding
Improvements Made in Good Faith Upon Land Owned by Another
Damages for Personal Injuries to a Married Person as Separate or Com-
munity Property
Service of Process on Unincorporated Associations
Recommendations Relating to the Evidence Code:
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Number 1—Evidence Code Revisions
Number 2—Agricultural Code Revisions
Number 3—Commercial Code Revisions

Recommendations and Studies Relating to:
Whether Damages for Personal Injury to a Married Person Should Be
Separate or Community Property
Vehicle Code Section 17150 and Related Sections
Additur
Abandonment or Termination of a Lease
The Good Faith Improver of Land Owned by Another
Suit By or Against An Unincorporated Association
Recommendation Relating to Escheat

Tentative Recommendation and A Study Relating to Condemnation Law and
Procedure: Number 1—Possession Prior to Final Judgment and Related
Problems

VOLUME 9 (1969) [$12.00]

Annual Report (December 1968) includes following recommendations:
Recommendation Relating to Sovereign Immunity: Number 9—Statute
of Limitations in Actions Against Public Entities and Public Em-
ployees
Recommendation Relating to Additur and Remittitur
Recommendation Relating to Fictitious Business Names
Annual Report (December 1969) includes following recommendations:
Recommendation Relating to Quasi-Community Property
Recommendation Relating to Arbitration of Just Compensation
Recommendation Relating to the Evidence Code: Number 5—Revisions
of the Evidence Code
Recommendation Relating to Real Property Leases
Proposed Legislation Relating to Statute of Limitations in Actions
Against Public Entities and Public Employees
Recommendation and A Study Relating to:
Mutuality of Remedies in Suits for Specific Performance
Powers of Appointment
Recommendation Relating to Real Property Leases

Recommendation Relating to the Evidence Code: Number 4—-Revision of the
Privileges Article

Recommendation and Study Relating to:
Fictitious Business Names
Representations as to the Credit of Third Persons and the Statute of

Frauds

Recommendation Relating to Sovereign Immunity: Number 10—Revisions of

the Governmental Liability Act

Recommendation and Study Relating to the “Vesting” of Interests Under the
Rule Against Perpetuities
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VOLUME 10 (1971) [$12.00]

{Available June 1972]

California Inverse Condemnation Law [out of print] *

Recommendation and Study Relating to Counterclaims and Cross-Com-
plaints, Joinder of Causes of Action, and Related Provisions [available
now]

Recommendation Relating to Attachment, Garnishment, and Exemptions
From Execution: Employees’ Earnings Protection Law [available now]

Annual Report (December 1970) includes the following recommendation:
Recommendation Relating to Inverse Condemnation: Insurance Cover-

age [available now]

Annual Report (December 1971) includes the following recommendation:
Recommendation Relating to Attachment, Garnishment, and Exemp-

tions From Execution: Discharge From Employment [available now]

* Copies may be purchased from the Continuing Education of the Bar, Department
CEB-S, 2150 Shattuck Ave., Berkeley, CA. 94704, for $7.50.
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