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To: THE HONORABLE EDMUND G. BROWN ]R.
Governor of California and
THE LEGISLATURE OF CALIFORNIA

The California Law Revision Commission was directed by
Resolution Chapter 27 of the Statutes of 1971 to study the subject
of creditors’ remedies, including prejudgment attachment. The
Commission submitted a recommendation relating to
prejudgment  attachment to the 1974 Legislature.
Recommendation Relating to Prejudgment Attachment, 11 CAL.
L. REVISION COMM’N REPORTS 701 (1973). The recommended
legislation—the Attachment Law—was enacted. Cal. Stats. 1974,
Ch. 1516. '

The Commission has received comments from various persons
and organizations concerning the Attachment Law and has
concluded that a number of revisions are needed. Accordingly,
the Commission submits this recommendation proposing
technical and substantive revisions in the Attachment Law.

Respectfully submitted,
MARC SANDSTROM
Chairman
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RECOMMENDATION

Introduction

In 1971, the California Supreme Court in Randone v.
Appellate  Department  declared unconstitutional
California’s prejudgment attachment statute on the
grounds that the procedure violated the due process
requirements of both the California and the United States
Constitutions.” An interim attachment statute—which was
originally scheduled to expire on December 31, 1975—was
enacted in 1972 to remedy the constitutional defects in the
scheme invalidated by Randone® At the same time, the
1972 Legislature directed the Law Revision Commission to
continue its study of attachment law;® and, upon
recommendation of the Commission,” Code of Civil
Procedure Sections 481.010 to 492.090 (hereinafter referred
to as the “Attachment Law”) were enacted in 1974.°

The Commission has received comments from various
persons and organizations concerning the Attachment Law
and has concluded that a number of revisions are needed.
Legislation” was enacted in 1975 deferring the operative
date of the Attachment Law until January 1, 1977, so that
the Legislature will have an opportunity to enact the
needed revisions before the Attachment Law becomes
operative, and extending the expiration date of the 1972
interim attachment statute until December 31, 1976.

Cases in Which an Attachment May Be Issued

The Attachment Law permits the issuance of an
attachment in an action against a “defendant engaged in a
trade, business, or profession” on an express or implied
contract where the amount claimed is not less than $500

! 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971).

% For further discussion, see Recommendation Relating to Prejudgment Attachment, 11
Cal. L. Revision Comm’n Reports 701, 721 (1973).

3 Cal. Stats. 1972, Ch. 550 (codified as Code Civ. Proc. §§ 537-542c; Corp. Code §§ 126.1,
15006.1, 15501.1; Govt. Code § 7203).

4 Cal. Stats. 1972, Res. Ch. 27.

8 Recommendation Relating to Prejudgment Attachment, supra note 2. See also Report
of Senate Committee on Judiciary on Assembly Bill 2948, Senate J. 13010 (August 21,
1974).

S Cal. Stats. 1974, Ch. 1516.

7 Cal. Stats. 1975, Ch. 200. The Attachment Law originally would have become operative
on January 1, 1976. Cal. Stats. 1974, Ch. 1516, § 49(a).

(807)




808 CALIFORNIA LAW REVISION COMMISSION

(exclusive of costs, interest, and attorney’s fees), provided
that the subject of the contract upon which the claim is
based was not used “primarily for personal, family, or
household purposes.”® The Commission recommends that
this provision be revised as follows:

(1) Where the defendant is a corporation or a
partnership or other unincorporated association, the writ of
attachment should be issuable without requiring the
plaintiff to show that the defendant is engaged in a trade,
business, or profession or that the subject of the contract
upon which the claim is based was not used primarily for
personal, family, or household purposes. The interim
statute permits attachment against all business corporations
and partnerships without such additional showing.’ The
recommended change would permit the issuance of an
attachment against a corporation or a partnership or other
unincorporated association regardless of whether it is
organized for profit or is engaged in an activity for profit.

(2) Where the defendant is an individual, a writ of
attachment should be issuable only where the plaintiff
shows that the contract claim arises out of the conduct by
the individual of a trade, business, or profession and that the
subject of the contract was not used primarily for personal,
family, or household purposes. Under the Attachment Law,
it is possible for an attachment to be issued against an
individual who is engaged in a business on a contract claim
unrelated to the business.”” The proposed change would
correct this anomaly."

Property Subject to Attachment Where Defendant Is an
Individual

Where the defendant is an individual and the action is
based upon his individual liability as a partner, the
Attachment Law limits his personal property subject to

¥ Code Civ. Proc. § 483.010.

® Code Civ. Proc. § 537.2.

10 gee Code Civ. Proc. § 483.010. But see Advance Transformer Co. v. Superior Court, 44
Cal. App.3d 127, 118 Cal. Rptr. 350 (1974), and note 11 infra.

! The interim statute permits attachment against “[i]ndividuals engaged in a trade or
business.” Code Civ. Proc. § 537.2(c). It is interesting to note that, in Advance
Transformer Co. v. Superior Court, note 10 supra, the court construed the interim
statute “‘as limiting the attachment to situations in which the claim arises out of
defendant’s conduct of his business.” 44 Cal. App.3d at 142, 118 Cal. Rptr. at 360.
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attachment' to that property “used or held for use in the
partnership’s trade, business, or profession.”*® However,
where the defendant is an individual who is liable other
than as a partner, the Attachment Law does not limit the
individual’s personal property subject to attachment to that
which is used in the defendant’s trade, business, or
profession.* The Commission recommends that the
provision limiting an individual partner’s personal property
subject to attachment to that “used or held for use in the
partnership’s trade, business, or profession” be eliminated
because it results in a different standard for determining
which property of an individual is subject to attachment
depending on whether the trade, business, or profession
conducted by that individual is a partnership. If an
individual defendant is personally liable in an action against
a partnership, his property should not be afforded any
greater protection than that of an individual who conducts

his business, for example, as a sole proprietor.

Money Located Other Than on the Business Premises
The Attachment Law provides that, where the defendant
is an individual, all money on the premises where he
conducts a trade, business, or profession and his deposit
accounts (except the first $1,000) are subject to
attachment.”” Under these provisions, a defendant could
shield his money in deposit accounts from attachment by
withdrawing it and keeping it somewhere other than on his
business premises. To prevent this evasion, the Attachment
Law should be amended to provide that, in addition to

® The following types of personal property are subject to attachment where the
defendant is an individual: (1) accounts receivable, chattel paper, and choses in
action of at least $150, (2) deposit accounts over $1,000, (3) equipment, (4) farm
products, (5) inventory, (6) judgments arising out of the individual’s conduct of a
trade, business, or profession, (7) money on the premises where the individual
conducts a trade, business, or profession, (8) negotiable documents, (9) negotiable
instruments, (10) securities. Code Civ. Proc. § 487.010(c), (d).

3 Code Civ. Proc. § 487.010(d).

" See Code Civ. Proc. § 487.010(c). In the Commission’s original recommendation,
subdivision (c) of Section 487.010 limited property of an individual subject to
attachment to that “used or held for use in the defendant’s trade, business, or
profession.” See Recommendation Relating to Prejudgment Attachment, 11 Cal. L.
Revision Comm’n Reports, 701, 793 (1973). This language was amended out before
final passage of the Attachment Law; however, the parallel language in subdivision
(d) remained. See Assemnbly Bill 2048 (1974 Reg. Sess.), as amended in the Senate,
August 22, 1974.

'* Code Civ. Proc. § 487.010(c) (2) and (7).
2—88934
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money located on the business premises, all but $1,000 of
the individual’s deposit accounts and money located other
than on the business premises is subject to attachment.

Leasehold Estates With Unexpired Term of Less Than
One Year

The Attachment Law provides that, where the defendant
is an individual, all of the individual’s real property is
subject to attachment.! The Commission recommends that
this provision be amended to make clear that in the case of
an individual the property subject to attachment includes
any interest in real property other than a leasehold estate
with an unexpired term of less than one year. Exclusion of
leasehold estates with an unexpired term of less than one
year will prevent the attachment of most residential leases.
The interim statute contains a similar provision."”

Postlevy Claims of Exemption

The Attachment Law incorporates the exemption
procedure applicable after levy of a writ of execution' for
claiming exemptions after levy of an ex parte writ of
attachment.'® The execution exemption procedure requires
that claims of exemption be filed within 10 days after levy
of the writ, except for homestead claims which must be
filed within 20 days after levy.® Under the Attachment
Law, however, in many instances the defendant will not be
aware of the levy of the writ of attachment on his property
until after the 10-day or 20-day period has expired.* In
addition, except for hardship exemption claims (discussed
infra), there is no urgent need for such an expeditious
determination of exemption claims before judgment
because the attached property may not be sold or collected
to satisfy the plaintiffs claim until after judgment.
Accordingly, the Commission recommends that the
Attachment Law be amended to provide that the

16 Code Civ. Proc. § 487.010(c).

7 Code Civ. Proc. § 537.3(b) (6).

18 Code Civ. Proc. § 690.50.

¥ Code Civ. Proc. §§ 484.530 and 485.230.
2 See Code Civ. Proc. §§ 690.235, 690.50.

2 For provisions concerning the notice of attachment, see Chapter 8 (commencing with
Section 488.010) of the Attachment Law.
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defendant may claim exemptions not later than 30 days
after the levying officer mails or personally delivers the
notice of attachment to the defendant.

The Attachment Law also provides that, if the defendant
does not claim an exemption for property described in the
plaintiff’s application for the writ at the hearing on issuance
of the writ or if the defendant claims an exemption for such
property or any property not described in the writ but fails
to prove the exemption, the defendant may not later claim
the exemption unless he shows that the right to the
exemption is a result of changed circumstances occurring
after that time.? However, the Attachment Law did not
specify the procedure for showing changed circumstances.
The Commission recommends that the procedure
applicable after levy of a writ of execution be incorporated
for the purpose of claiming exemptions based upon a
showing of changed circumstances.

Where the plaintiff has chosen to levy on farm products
or inventory of a going business by placing a keeper in
charge of the property, the Attachment Law permits the
defendant to apply for an order removing the keeper on the
grounds that the property is essential for the support of the
defendant and the defendant’s family.” The application for
the order is made by a notice of motion. The hearing is held
not later than five days after the motion is filed, and the
plaintiff is given not less than three days’ notice. The
Commission recommends that such a procedure be
provided for all claims of exemption based upon a showing
that the property is necessary for the support of the
defendant and the defendant’s family. In such situations, an
expeditious procedure for claiming an exemption is
needed. The execution exemption procedure—which
contemplates filing a claim of exemption with the levying
officer and waiting for the plaintiff to file a counteraffidavit
before a hearing may be held—is not designed for the
speedy determination of hardship exemption claims.

2 Code Civ. Proc. §§ 484.050(e), 484.070(b), 484.340(d), and 484.350(a).
2 Code Civ. Proc. § 488.360(b).
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Turnover Order for Documentary Evidence of Title to
Property Levied Upon

The Attachment Law provides that the court may issue
an order directing the defendant to transfer possession of
the property sought to be attached to the levying officer.®*
A similar turnover order directing the defendant to transfer
to the levying officer possession of any documentary
evidence of title to the attached property should be
available regardless of whether the property is attached by
service on a third person or by seizure of the property in the
defendant’s possession. Such an order, enforceable when
the property is levied upon or thereafter, would be useful,
for example, where a motor vehicle is attached® and the
defendant holds the certificate of ownership or where the
right to payment on a nonnegotiable instrument is
attached® and the defendant holds the nonnegotiable
instrument. Possession by the levying officer of the
documentary evidence of title to attached property
facilitates the eventual collection of the debt or sale of the
attached property and prevents any transfer by the
defendant.

Insufficient Undertaking and Wrongful Attachment

Under the Attachment Law, it may be argued that the
failure of the attaching creditor to increase an undertaking
when ordered to do so? is a wrongful attachment.”® The
Commission recommends that it be made clear that such
failure is not in itself a wrongful attachment. The defendant
is protected by the original undertaking for the period
between the date of the levy and the date on which the

% Code Civ. Proc. § 482.080.

% A motor vehicle for which a certificate of ownership has been issued by the
Department of Motor Vehicles and which is equipment of a going business is
attached by service on the Department of Motor Vehicles. See Code Civ. Proc.
§ 488.350.

% A “nonnegotiable instrument” is an instrument which is otherwise negotiable within
Division 3 of the Commercial Code but which is not payable to order or to bearer.
See Civil Code § 955; Com. Code § 3805. The right to payment on a nonnegotiable
instrument is a chose in action and is attached by service on the account debtor. See
Code Civ. Proc. §§ 481.020, 481.050, 488.370.

7 The plaintiff may be ordered to increase an undertaking pursuant to Section 489.220
(undertaking to obtain a writ of attachment or protective order) or Section 489.410
(undertaking on appeal).

2 See Code Civ. Proc. § 490.010.
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increase is ordered® and the rights obtained by filing the
original undertaking cease upon the plaintiff’s failure to
comply with the order requiring a larger undertaking,®
thereby minimizing any injury to the defendant’s interests.

Description of Property Subject to Temporary
Protective Order

The Attachment Law does not prescribe the manner of
description of property whose transfer is restrained by a
temporary protective order.*® A defendant against whom
such an order is issued is subject to being held in contempt
if he violates the order. Consequently, the Attachment Law
should be amended to require the order to describe the
property in a manner adequate to permit the defendant to
identify the property subject to it.

Effect of Temporary Protective Order on Deposit
Accounts

The provision in the Attachment Law which permits the
defendant who is subject to a temporary protective order
to write checks for certain purposes is unclear.®® The
Commission recommends that this provision be amended
to make clear that the defendant may write checks against
any of his bank accounts for any purpose so long as there
remain on deposit sufficient funds to secure the plaintiff’s
claim and to meet payroll, legal, and other expenses
specified in the section.

Wrongful Attachment Liability for Levy on Property
of Third Person
The Attachment Law makes the plaintiff liable for
damages, costs, and attorney’s fees to a third person whose
property is attached except where the plaintiff has relied in
good faith on registered or recorded ownership.*® This

® The original undertaking remains in effect notwithstanding the order for an increase.
Code Civ. Proc. § 489.090(d). The amount of the original undertaking is $2,500 in
municipal court and $7,500 in superior court. Code Civ. Proc. § 489.220(a). The
Commission recommends that Section 489.220 be amended to provide that the

amount of the original undertaking is $500 in an action in justice court.
% Code Civ. Proc. §§ 489.090(c) and 489.410(a).
31 See Code Civ. Proc. §§ 486.010-486.110.
% Code Civ. Proc. § 486.060.
% Code Civ. Proc. §§ 490.010(d) and 490.020.
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exception to the plaintiff’s wrongful attachment liability is
too narrowly drawn. A plaintiff, who has acted reasonably
and in good faith—where, for example, the property is on
the defendant’s premises and there is no recorded or
registered ownership—but has nevertheless attached
property of a third person, should not be liable for a
wrongful attachment. Accordingly, the Commission
recommends that the limited exception to the statutory
liability for attachment of a third person’s property be
expanded to protect any plaintiff who acts reasonably and
in good faith in causing the levy to be made.

Release of Excessive Attachment

Neither the interim statute nor the Attachment Law
provides explicitly for the release of attached property to
the extent that its value clearly exceeds the amount
necessary to satisfy the plaintiff's claim. The courts,
however, have permitted the defendant to seek the release
of an excessive attachment by noticed motion.* The
Commission recommends that this procedure for releasing
an excessive attachment be codified in the Attachment
Law.

Minor Amendments

The Commission also recommends a number of minor
amendments and amendments of a technical nature which
are explained in the Comments following the affected
sections of the proposed legislation.

Revision of Official Comments

Before its final passage, the Attachment Law was
amended several times by the Legislature. The Senate
Judiciary Committee adopted a report revising the official
Comments to the amended sections.*® However, the
Comments to two sections of the Attachment Law were not
revised at that time. These Comments, revised to reflect
the Senate Judiciary Committee amendments, are set out as
an appendix to this recommendation.

¥ Barceloux v. Dow, 174 Cal. App.2d 170, 344 P.2d 41 (1959).

% Report of Senate Committee on Judiciary on Assembly Bill 2048, Senate J. 13010
(August 21, 1974).
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PROPOSED LEGISLATION

The Commission’s recommendation would be
effectuated by enactment of the following measure:

An act to amend Sections 481.050, 482.080, 483.010,
484.050, 484.070, 484.090, 484.340, 484.350, 484.370, 484.520,
484.530, 485.220, 485.530, 485.540, 486.050, 486.060, 486.070,
486.090, 487.010, 487.020, 488.010, 488.030, 488.080, 488.310,
488.350, 488.360, 488.430, 488.500, 488.530, 488.560, 489.220,
489.230, 489.310, 489.320, 490.010, 491.010, 492.030, 492.090,
688, and 690.50 of, to add Sections 482.100, 482.110, 482.120,
488.555, and 489.130 to, to add Article 4 (commencing with
Section 485.610) to Chapter 5 of Title 6.5 of Part 2 of, and

to repeal Section 485.230 of, the Code of Civil Procedure,
relating to attachment.

The people of the State of California do enact as follows:

§ 481.050 (amended). Chose in action

SECTION 1. Section 481.050 of the Code of Civil
Procedure is amended to read:

481.050. “Chose in action” means any right to payment
which arises out of the conduct of any trade, business, or
profession and which (a) is not conditioned upon further
performance by the defendant or upon any event other
than the passage of time, (b) is not an account receivable,
(¢) is not a deposit account, and (d) is not evidenced by a
negotiable instrument, security, chattel paper, or
judgment. The term includes an interest in or a claim under
an insurance policy and a right to payment on a
nonnegotiable instrument which is otherwise negotiable
within Division 3 (commencing with Section 3101) of the
Commercial Code but which is not payable to order or to
bearer.

Comment. The amendment of the last sentence of Section
481.050 makes clear that a right to payment on a “nonnegotiable
instrument” is a chose in action. See Com. Code § 3805 (relating
to any instrument whose terms do not preclude transfer and
which is otherwise negotiable within the commercial paper
division of the Commercial Code but which is not payable to
order or to bearer).
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§ 482.080 (amended). Order directing transfer of
property or documents by defendant

SEC. 2. Section 482.080 of the Code of Civil Procedure
is amended to read:

482.080. (a) If a writ of attachment is issued, the court
may also issue an order directing the defendant to transfer
pessession of the property seught to be attached to the
levying officer - :

(1) Possession of the property to be attached where such
property is sought to be attached by taking it into custodly.

(2) Possession of any documentary evidence of title to
any property of or any debt owed to the defendant which
is sought to be attached. An order for the transfer of
possession of documentary evidence of title issued pursuant
to this paragraph may be enforced by the levying officer
when the property or debt is levied upon or at any time
thereafter.

(b) Saek The order shall contain a notice to the
defendant that failure to turn ever pessession of sueh

to the levying offieer comply with the order may
subject the defendant to being held in contempt of court er
arrest .

Comment. Section 482.080 is amended to make clear that an
order may be issued under subdivision (a) (1) only where the
property is sought to be attached by taking it into custody. See,
e.g., Sections 488.320 (tangible personal property in possession of
defendant), 488.380(a) (2) (chattel paper in possession of
defendant). The enforcement of such an order is not appropriate
where the property sought to be attached is in the possession of
a third person or is levied upon by notice. See, e.g,, Sections
488.330 (tangible personal property in possession of third
person), 488.380(a) (1) (chattel paper in possession of third
person).

Subdivision (a) (2) is added to Section 482.080 to provide for
issuance of a “turnover” order directing the defendant to
transfer to the levying officer the muniments of title to property,
or documentary evidence of a debt, which is attached. The order
may be enforced only when the writ of attachment is levied or
thereafter. Issuance of an order under subdivision (a)(2) is
appropriate, for example, where a motor vehicle has been or is
to be attached and the certificate of ownership is sought or where
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the right to payment on a nonnegotiable instrument has been or
is to be attached (by service on the account debtor as provided
by Section 488.370) and the nonnegotiable instrument itself is
sought. Possession of such muniments of title is useful to facilitate
eventual collection (such as in the case of a nonnegotiable
instrument) or sale (such as in the case of the certificate of
ownership of a motor vehicle) and to prevent a transfer.

An order may be issued pursuant to this section when the writ
of attachment is issued or thereafter.

Subdivision (b) of Section 482.080 is amended to delete the
words “or arrest” from the last sentence. This amendment makes
clear that the defendant is not subject to arrest independent of
contempt proceedings. See Code Civ. Proc. § 501 (civil arrest
abolished). A person may still be arrested in the course of
contempt proceedings. See Code Civ. Proc. §§ 1212, 1214.

§ 482.100 (added). Postlevy exemption claims based
on change in circumstances

SEC. 3. Section 482.100 is added to the Code of Civil
Procedure, to read:

482.100. (a) The defendant may claim an exemption
provided in Section 487.020 for property levied upon
pursuant to a writ issued under this title if the right to the
exemption is the result of a change in circumstances
occurring after (1) the denial of a claim of exemption for
the property earlier in the action or (2) the expiration of
the time for claiming the exemption earlier in the action.

(b) A claim of exemption under this section shall follow
the procedure provided in Section 690.50 except that,
subject to subdivision (a), the defendant may claim the
exemption at any time. References in Section 690.50 to “the
debtor” shall be deemed references to the defendant, and
references in Section 690.50 to “the creditor” shall be
deemed references to the plaintiff.

(c) The exemption provided by subdivision (b) of
Section 487.020 may be claimed at the defendant’s option
either pursuant to subdivision (b) of this section or by
following the procedure provided in this subdivision. The
claim shall be made by filing with the court and serving on
the plaintiff a notice of motion. Service on the plaintiff shall
be made not less than three days prior to the date set for
the hearing. The hearing shall be held not more than five
days after the filing of the notice of motion unless, for good
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cause shown, the court orders otherwise. The notice of
motion shall state the relief requested and shall be
accompanied by an affidavit supporting any factual issues
raised and points and authorities supporting any legal issues
raised. At the hearing on the motion, the defendant has the
burden of showing that the property is exempt pursuant to
subdivision (b) of Section 487.020. Upon such showing and
the showing required by subdivision (a), the court shall
order the release of such property.

Comment. Section 482.100 provides the procedure for
making postlevy claims of exemption under this title where the
right to the exemption is based upon a change in circumstances
occurring after the exemption has previously been denied or the
defendant has previously failed to make a timely claim. See
generally Sections 484.070 and 484.350 (claiming exemptions at a

noticed hearing on issuance of a writ) and Sections 484.530 and
485.610 (claiming exemptions within 30 days after notice of levy
of an ex parte writ). '

The requirement that the defendant show a change in
circumstances giving rise to the exemption in any case where the
exemption has previously been claimed but denied or where the
exemption was required to be claimed within a specified time
but the defendant failed to do so is applicable, for example,
where the defendant failed to claim an exemption for property
described in the plaintiff’s application for a writ issuable after a
noticed hearing (Section 484.070(a)), where the defendant
made a claim of exemption as to property not described in the
plaintiff’s application for a writ issuable after a noticed hearing
but failed to prove the exemption (Section 484.070(b) ), or where
the defendant failed to claim the exemption within the time for
making a claim of exemption after levy of an ex parte writ of
attachment or additional writ (Section 484.530 or 485.610). If the
defendant fails to make a timely claim of exemption, the
exemption is waived for purposes of both attachment and
execution unless the defendant or judgment debtor shows a
change of circumstances affecting his right to the exemption.
See, e.g., Section 484.070.

Subdivision (b) incorporates the procedure provided by
Section 690.50 for claiming exemptions after levy of any writ
issued under Chapter 4 or 5. See Sections 484.090 (writ issued at
noticed hearing), 484.370 (additional writ issued at noticed
hearing), 484.520 (ex parte additional writ), 485.220 (ex parte
writ), and 485.540 (ex parte additional writ).
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The provisions for claiming exemptions after levy apply as well
in the case of a nonresident defendant whose property has been
levied upon pursuant to a writ issued under Chapter 12 except
that the nonresident defendant must first have filed a general
appearance. See Sections 492.040 and 492.050. Under Chapter 12,
the initial determination of exemptions is made when the
defendant makes a general appearance. See Sections 492.040 and
492.050. The procedures of Section 482.100 are applicable where
the right to the exemption is the result of a change in
circumstances occurring after that time.

A claim of exemption made pursuant to subdivision (b) may
be made at any time after levy so long as the defendant can show,
pursuant to subdivision (a), that the right to claim the exemption
is the result of a change in circumstances occurring after the
claim was previously denied or the time for previously making
the claim had expired.

A more expeditious procedure is provided by subdivision (c)
for claiming a hardship exemption. See Section’
487.020 (b) (exemption of property necessary for the support of
an individual defendant or the defendant’s family supported in
whole or in part by the defendant). This procedure is
substantially the same as the exemption procedure provided for
removing a keeper in charge of farm products or inventory of a
going business. See Section 488.360 (b) . Subdivision (b) of former
Section 537.3 permitted the defendant to claim a hardship
exemption at any time after levy upon five days’ notice to the
plaintiff. See Sections 484.530(b) and 485.610(b) (incorporating
procedure of Section 482.100(c) but without the necessity of
showing a change in circumstances). It should be noted that an
exemption for necessities may also be claimed, at the defendant’s
option, pursuant to the procedures provided by subdivision (b)
of this section. The defendant may elect to use the subdivision
(b) procedure, for example, where there is no need for the more
expeditious procedure provided by subdivision (c).

After levy, the defendant may claim an exemption only for
property which has been levied upon. Contrast Section 484.070
which permits the defendant to claim an exemption for property
which is not described in the plaintiff’s application.

§ 482.110 (added). Attachment may include amount
for costs and attorney’s fees

SEC. 4. Section 482.110 is added to the Code of Civil
Procedure, to read:
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482.110. (a) The plaintiff’s application for a right to
attach order and a writ of attachment pursuant to this title
may include an estimate of the costs and allowable
attorney’s fees.

(b) In the discretion of the court, the amount to be
secured by the attachment may include an estimated
amount for costs and allowable attorney’s fees.

Comment. Section 482.110 makes clear that, upon the
plaintiff’s application therefor, the “amount to be secured by the
attachment” may include costs and attorney’s fees, in the court’s
discretion. See also Sections 484.020, 484.090, 484.320, 484.370,
484.520, 485.220, 485.520, 485.540, 489.310, 489.320, 492.030, 492.070,
492.090. This section does not provide any authority for the award
of costs or attorney’s fees not otherwise made recoverable by
contract or statute.

§ 482.120 (added). Determination of order of
levy; order restricting attachment

SEC. 5. Section 482.120 is added to the Code of Civil

Procedure, to read:

482.120. If the court determines at the hearing on
issuance of a writ of attachment under this title that the
value of the defendant’s interest in the property described
in the plaintiff's application clearly exceeds the amount
necessary to satisfy the amount to be secured by the
attachment, the court may direct the order of levy on the
property described in the writ or restrict the amount of the
property to be levied upon.

Comment. Section 482.120 provides a procedure whereby
the court may protect against an excessive attachment before
levy. After levy, the defendant may seek an order releasing an
excessive attachment pursuant to Section 488.555. The provision
in Section 482.120 for an order directing the order of levy
continues the substance of a provision of former law. See the last
sentence of former Section 538.4. The provision for an order
restricting the amount of property to be levied upon recognizes
the court’s discretion to examine the plaintiff’s application and to
seek to avoid the attachment of an excessive amount of the
defendant’s property by ordering issuance of a writ describing a
lesser amount of the defendant’s property than is described in
the plaintiff’s application for the writ. This provision makes
explicit the authority formerly implied by the last sentence of
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subdivision (b) of Section 484.090. Similar provisions formerly
appeared in Sections 484.370, 484.520, 485.220(b), 485.540,
492.030(b), and 492.090. The enactment of this provision is not
intended to require a more detailed description of property in
the plaintiff’s application than that which satisfies subdivision (e)
of Section 484.020.

§ 483.010 (amended). Actions in which attachment
authorized

SEC. 6. Section 483.010 of the Code of Civil Procedure
is amended to read:

483.010. (a) Except as otherwise provided by statute,
an attachment may be issued only in an action against a
defendant engaged in & trade; business; o prefessior on a
claim or claims for money in whiek , each of which is based
upon a contract, express or implied, where the total sum
eleimed amount of such claim or claims is a fixed or readily
ascertainable amount not less than five hundred dollars
($500) exclusive of costs, interest, and attorney’s fees. Eaeh
elaim shall be based upen a eontraet; express or imnphed:

(b) An attachment may not be issued i the on a claim
whichis secured by any interest in real or personal property
arising from agreement, statute, or other rule of law
(including any mortgage or deed of trust of realty, any
security interest subject to Division 9 (commencing with
Section 9101) of the Commercial Code, and any statutory,
common law, or equitable lien). However, an attachment
may be issued (1) where the claim was originally so secured
but, without any act of the plaintiff or the person to whom
the security was given, such security has become valueless
or (2) where the claim was secured by a nonconsensual
possessory lien but such lien has been relinquished by the
surrender of the possession of the property.

(c) If the action is against an individual, an attachment
may be issued only on a claim which arises out of the
conduct by the individual of a trade, business, or profession.
An attachment may not be issued where the on a claim
against an individual which is based on the sale or lease of
property, or a license to use property, the furnishing of
services, or the loan of money and where the property sold
or leased, or licensed for use, the services furnished, or the
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money loaned was used by the individual primarily for
personal, family, or household purposes.

(d) An attachment may be issued pursuant to
subdivisien &) this section whether or not other forms of
relief are demanded.

Comment. Section 483.010 is amended to permit attachment
in an action against a defendant that is not an individual without
a showing that the defendant was engaged in a trade, business,
or profession or that the goods, services, or money furnished
were used primarily for the defendant’s personal, family, or
household purposes. Consequently, an attachment may be issued
against a business corporation or a partnership or other
unincorporated association on a contract claim or claims where
the total amount claimed is $500 or more, exclusive of costs,
interest, and attorney’s fees. In addition, unlike former Section
537.2, Section 483.010, as amended, permits attachment on such
claims against corporations and partnerships and other
unincorporated associations which are not organized for profit or
engaged in an activity for profit. Under Section 483.010 as
amended, the court is not faced with the potentially difficult and
complex problem of determining whether a corporation,
partnership, or association is engaged in a trade, business, or
profession. However, subdivision (c) provides that, if the
defendart is an individual, an attachment may be issued only if
the contract claim “arises out of the conduct by the individual of
a trade, business, or profession” and only if the goods, services,
or money furnished were not used primarily for the defendant’s
personal, family, or household purposes. Cf Advance
Transformer Co. v. Superior Court, 44 Cal. App.3d 127, 142, 118
Cal. Rptr. 350, 360 (1974) (construing former Sections 537.1 and
537.2 as “limiting the attachment to situations in which the claim
arises out of defendant’s conduct of his business”).

See Western Board of Adjusters, Inc. v. Covina Publishing, Inc.,
9 Cal. App.3d 659, 88 Cal. Rptr. 293 (1970), and 2 B. Witkin,
California Procedure, Provisional Remedies § 138, at 1561-1562
(2d ed. 1970), concerning the situation where security has
without any act of the plaintiff become valueless as security.

§ 484.050 (amended). Contents of notice of
application and hearing
SEC. 7. Section 484.050 of the Code of Civil Procedure
is amended to read:
484.050. The notice of application and hearing shall
inform the defendant of all of the following:
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(a) A hearing will be held at a place and at a time, to be
specified in the notice, on plaintiff’s application for a right
to attach order and a writ of attachment.

(b) The order will be issued if the court finds that the
plaintiff’s claim is probably valid and the other
requirements for issuing the order are established. The
hearing is not for the purpose of determining whether the
claim is actually valid. The determination of the actual
validity of the claim will be made in subsequent
proceedings in the action and will not be affected by the
decisions at the hearing on the application for the order.

(c) If the right to attach order is issued, a writ of
attachment will be issued to attach the property described
in the plaintiff’s application unless the court determines
that such property is exempt from attachment or that its
value clearly exceeds the amount necessary to satisfy the
amount to be secured by the attachment. However, the

order will not be limited to the property described in the
application ; but may later be extended to any a writ of
attachment may later be issued to attach other nonexempt
property of the defendant.

(d) If the defendant desires to oppose the issuance of the
order, he shall file with the court and serve on the plaintiff
a notice of opposition and supporting affidavit as required
by Section 484.060 not later than five days prior to the date
set for hearing.

(e) If the defendant claims that the property described
in the application, or a portion thereof, is exempt from
attachment, he shall include such claim in the notice of
opposition filed and served pursuant to Section 484.060 or
file and serve a separate claim of exemption with respect to
the property as provided in Section 484.070. If he does not
do so, the claim of exemption will be barred in the absence
of a showing of a change in circumstances occurring after
the hearing expiration of the time for claiming exemptions .

(f) The defendant may obtain a determination at the
hearing whether property not described in the application
is exempt from attachment, but the failure to claim that
property not so described is exempt from attachment will
not preclude him from making a claim of exemption with
respect to such property at a later time.
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(g) Either the defendant or his attorney or both of them
may be present at the hearing.

(h) The notice shall contain the following statement:
“You may seek the advice of an attorney as to any matter
connected with the plaintiff’s application. Such attorney
should be consulted promptly so that he may assist you
before the time set for hearing.”

Comment. Subdivision (c) of Section 484.050 is amended to
recognize the authority of the court under Section 482.120 to
prevent an excessive attachment. Subdivisions (d) and (e) of
Section 484.050 are amended to conform to Sections 484.060 and
484.070. See Section 482.100 (procedure for claiming exemptions
based upon a showing of changed circumstances). Exemptions
not claimed as provided by Section 484.070 are waived for

purposes of both attachment and execution except as provided
by Section 482.100.

§ 484.070 (amended). Claim of exemption and
supporting affidavit; notice of opposition

SEC. 8. Section 484.070 of the Code of Civil Procedure
is amended to read:

484.070. (a) If the defendant claims that the property
described in the plaintiff’s application, or a portion of such
property, is exempt from attachment, the defendant shall
claim such exemption as provided in this section. If ke fails
te de se the defendant fails to make such claim or makes
such claim but fails to prove that the property is exempt,
he may not later claim such exemption unless he shows that
he did net have a right to the exemption at the Hme the
exemption i3 the result of a change in eireumstanees
oecurring after that Hme except as provided in Section
4582.100.

(b) If the defendant desires to claim at the hearing that
property not described in the plaintiff’s application is
exempt from attachment, in whole or in part, the defendant
shall claim such exemption as provided in this section.
Failure to make such claim does not preclude the
defendant from later claiming the exemption. If the claim
is made as provided in this section but the defendant fails
to prove that the property is exempt from attachment, he
may not later claim that the property, or a portion thereof,
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is exempt unless ke shows that the right to the exemption
is the result of a change in eireumstances oceurring after
the hearing except as provided in Section 452.100.

(c) The claim of exemption shall:

(1) Describe the property claimed to be exempt.

(2) Specify the statute section supporting the claim.

(d) The claim of exemption shall be accompanied by an
affidavit supporting any factual issues raised by the claim
and points and authorities supporting any legal issues
raised.

(e) The claim of exemption, together with any
supporting affidavit and points and authorities, shall be filed
and served on the plaintiff not less than five days before the
date set for the hearing.

(f) If the plaintiff desires to oppose the claim of
exemption, he shall file and serve on the defendant, not less
than two days before the date set for the hearing, a notice
of opposition to the claim of exemption, accompanied by an
affidavit supporting any factual issues raised and points and
authorities supporting any legal issues raised. If the plaintiff
does not file and serve a notice of opposition as provided in
this subdivision, no writ of attachment shall be issued as to
the property claimed to be exempt. If all of the property
described in the plaintiff’s application is claimed to be
exempt and the plaintiff does not file and serve a notice of
opposition as provided in this subdivision, no hearing shall
be held and no right to attach order or writ of attachment
shall be issued and any temporary protective order issued
pursuant to Chapter 6 (commencing with Section 486.010)
immediately expires .

(g) If the plaintiff files and serves a notice of opposition
to the claim as provided in this section, the defendant has
the burden of proving that the property is exempt from
attachment.

Comment. Subdivisions (a) and (b) of Section 484.070 are
amended to reflect the enactment of Section 482.100 (procedure
for claiming exemptions based upon a showing of changed
circumstances). Exemptions not claimed as provided by this
section are waived for purposes of both attachment and
execution except as provided by Section 482.100. Subdivision (f)
is amended to provide for automatic expiration of a temporary
protective order upon the plaintiff’s failure to oppose a claim of

3—88934
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exemption as to all the defendant’s property described in the
plaintiff’s application. This amendment eliminates any necessity
in such cases for proceeding under Section 486.100 for early
vacation of the order. See Section 486.090 and Comment thereto.

§ 484.090 (amended). Hearing; issuance of order and writ

SEC. 9. Section 484.090 of the Code of Civil Procedure
is amended to read:

484.090. (a) At the hearing, the court shall consider the
showing made by the parties appearing and shall issue a
right to attach order , which shall state the amount to be
secured by the attachment, if it finds all of the following:

(1) The claim upon which the attachment is based is one
upon which an attachment may be issued.

(2) The plaintiff has established the probable validity of
the claim upon which the attachment is based.

(3) The attachment is not sought for a purpose other
than the recovery on the claim upon which the attachment
is based.

(b) If, in addition to the findings required by subdivision
(a), the court finds that the defendant has failed to prove
that all the property sought to be attached is exempt from
attachment and the plaintiff has provided the undertaking
required by Article 2 (commencing with Section 489.210)
of Chapter 9, it shall issae order the issuance of a writ of
attachment. Fhe writ of attachment shall state the ameunt
to be seeured by the attachment and deseribe the property
to be levied upen-

(c) If the court determines that property of the
defendant is exempt from attachment, in whole or in part,
the right to attach order shall describe such property and
prohibit attachment of such property.

(d) The court’s determinations shall be made upon the
basis of the pleadings and other papers in the record; but,
upon good cause shown, the court may receive and consider
at the hearing additional evidence, oral or documentary,
and additional points and authorities, or it may continue the
hearing for the production of such additional evidence or
points and authorities.

Comment. The introductory sentence of subdivision (a) is
amended to provide that the right to attach order state the
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amount to be secured by the attachment. The first sentence of
subdivision (b) is amended to make clear that the court orders
the clerk to issue the writ. The second sentence of subdivision
(b) has been deleted, but its substance is continued in
subdivision (a) of Section 488.010.

§ 484.340 (amended). Contents of notice of
application and hearing

SEC. 10. Section 484.340 of the Code of Civil Procedure
is amended to read:

484.340. The notice of application and hearing shall
inform the defendant of all of the following:

(a) The plaintiff has applied for a writ of attachment to
attach the property described in the application.

(b) A hearing will be held at a place and at a time, to be
specified in the notice, to determine whether the plaintiff
is entitled to the writ.

(c) A writ of attachment will be issued to attach the
property described in the plaintiff’s application unless the
court determines that such property is exempt from
attachment or that its value clearly exceeds the amount
necessary to satisfy the amount to be secured by the
attachment .

(d) If the defendant claims that the property described
in the application, or a portion thereof, is exempt from
attachment, he shall file with the court and serve on the
plaintiff a claim of exemption with respect to the property
as provided in Section 484.350 not later than five days prior
to the date set for hearing. If he does not do so, the claim
of exemption will be barred in the absence of a showing of
a change in circumstances occurring after the hearing
expiration of the time for claiming exemptions .

(e) Either the defendant or his attorney or both of them
may be present at the hearing.

(f) The notice shall contain the following statement:
“You may seek the advice of an attorney as to any matter
connected with the plaintiff’s application. Such attorney
should be consulted promptly so that he may assist you
before the time set for hearing.”

Comment. Subdivision (c) of Section 484.340 is amended to
recognize the authority of the court under Section 482.120 to
prevent an excessive attachment. Subdivision (d) is amended to
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conform to the provisions of Section 484.350. See Section 482.100
(procedure for claiming exemptions based upon a showing of
changed circumstances) . Exemptions not claimed as provided by
Section 484.350 are waived for purposes of both attachment and
execution except as provided by Section 482.100.

§ 484.350 (amended). Claim of exemption and
supporting affidavit

SEC. 11. Section 484.350 of the Code of Civil Procedure
is amended to read:

484.350. (a) If the defendant claims that the property
described in the plaintiff’s application, or a portion of such
property, is exempt from attachment, the defendant shall
claim such exemption as provided in this section. If ke fails
te de se the defendant fails to make such claim or makes
such claim but fails to prove that the property is exempt,
he may not later claim such exemption unless ke shows that
he did not have & right to the excmption at the time the
exemption i3 the result of a ehange in eireumstanees
oeecurring after that Hime except as provided in Section
482.100.

(b) The claim of exemption shall:

(1) Describe the property claimed to be exempt.

(2) Specify the statute section supporting the claim.

(c) The claim of exemption shall be accompanied by an
affidavit supporting any factual issues raised by the claim
and points and authorities supporting any legal issues
raised.

(d) The claim of exemption, together with any
supporting affidavit and points and authorities, shall be filed
and served on the plaintiff not less than five days before the
date set for the hearing.

Comment. Subdivision (a) of Section 484.350 is amended to
reflect the enactment of Section 482.100 (procedure for claiming
exemptions based upon a showing of changed circumstances).
Exemptions not claimed as provided by this section are waived

for purposes of both attachment and execution except as
provided by Section 482.100.
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§ 484.370 (amended). Hearing; issuance of writ

SEC. 12. Section 484.370 of the Code of Civil Procedure
is amended to read:

484.370. The hearing shall be conducted in the manner
prescribed in Section 484.090 and the court shall issae order
the issuance of a writ of attachment ; whiek shall state the
amount to be seeured by the attachment and deseribe the
property to be levied upen; if it finds all of the following:

(a) A right to attach order has been issued in the action
pursuant to Article 1 (commencing with Section 484.010) or
the court has found pursuant to Section 485.240 that the
plaintiff is entitled to a right to attach order.

(b) The defendant has failed to prove that the property
sought to be attached, or the portion thereof described in
the writ, is exempt from attachment.

(c) The plaintiff has provided the undertaking required
by Article 2 (commencing with Section 489.210) of Chapter
9.

Comment. The introductory sentence of Section 484.370 is
amended to make clear that the court orders the clerk to issue
the writ and to delete language concerning the content of the

writ of attachment. The deleted language is continued in Section
488.010.

§ 484.520 (amended). Ex parte hearing; issuance of writ

SEC. 13. Section 484.520 of the Code of Civil Procedure
is amended to read:

484.520. The court shall examine the application and
supporting affidavit and shall issue the order the issuance of
a writ of attachment ; whieh shall state the ameunt to be
seeured by the attachment and deseribe the property to be
levied upen; if it finds all of the following:

(a) A right to attach order has been issued in the action
pursuant to Article 1 (commencing with Section 484.010) or
the court has found pursuant to Section 485.240 that the
plaintiff is entitled to a right to attach order.

(b) The affidavit accompanying the application shows
that the property sought to be attached, or the portion
thereof described in the writ, is not exempt from
attachment.
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(c) The plaintiff has provided the undertaking required
by Article 2 (commencing with Section 489.210) of Chapter
9.

Comment. Section 484.520 is amended in the same manner as
Section 484.370. See Comment to Section 484.370.

§ 484.530 (amended). Defendant’s right to claim
exemption

SEC. 14. Section 484.530 of the Code of Civil Procedure
is amended to read:

484.530. (a) I & writ of attachment is issued under this
artiele; the The defendant may claim an exemption as to the
property levied upon pursuant to a writ issued under this
article by following the procedure set forth in Section
690.50 except that the defendant shall claim the exemption
not later than 30 days after the levying officer serves the
defendant with the notice of attachment describing such
property . For this purpose, references in Section 690.50 to

“the debtor” shall be deemed references to the defendant,
and references in Section 690.50 to “the creditor” shall be
deemed references to the plaintiff.

(b) The defendant may claim the exemption provided
by subdivision (b) of Section 487.020 within the time
provided by subdivision (a) of this section either (1) by
following the procedure set forth in Section 690.50 or (2) by
following the procedure set forth in subdivision (c) of
Section 482.100 except that the requirement of showing
changed circumstances under subdivision (a) of Section
482.100 does not apply. :

B} (c) Notwithstanding subdivisien subdivisions (a)
and (b) , a claim of exemption shall be denied if such claim
has been denied earlier in the action and there is no change
in circumstances affecting such claim.

Comment. Subdivision (a) of Section 484.530 is amended to
provide that the defendant may claim an exemption for property
that has been levied upon not later than 30 days after the levying
officer serves the defendant with a notice of attachment
describing the property. See Section 488.020 (notice of
attachment). The 10-day and 20-day periods running from the
time of levy as provided in Section 690.50 are not applicable to

attachment. The manner of service is provided by Section
482.070.
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Subdivision (b) permits the defendant to claim an exemption
of necessities by the expeditious procedure provided by
subdivision (c) of Section 482.100 as an alternative to the
procedure provided by Section 690.50 and incorporated by
subdivision (a) of this section. However, as subdivision (b)
provides, the defendant is not required to show that his right to
claim the exemption is the result of a change of circumstances as
is required when a claim is made under Section 482.100 after the
time for claiming exemptions has passed.

Subdivision (c) applies where the defendant has made a claim
of exemption pursuant to Section 484.070 for property not
described in the plaintiff’s application but failed to prove his
right to the exemption. See also Section 482.100 (postlevy claims
of exemption on grounds of changed circumstances).

Exemptions not claimed as provided by this section are waived
for purposes both of attachment and of execution except as
provided by Section 482.100.

§ 485.220 (amended). Issuance of order and writ

SEC. 15. Section 485.220 of the Code of Civil Procedure
is amended to read:

485.220. (a) The court shall examine the application
and supporting affidavit and, except as provided in Section
486.030, shall issue a right to attach order , which shall state
the amount to be secured by the attachment, and order the
issuance of a writ of attachment if it finds all of the
following:

(1) The claim upon which the attachment is based is one
upon which an attachment may be issued.

(2) The plaintiff has established the probable validity of
the claim upon which the attachment is based.

(3) The attachment is not sought for a purpose other
than the recovery upon the claim upon which the
attachment is based.

(4) The affidavit accompanying the application shows
that the property sought to be attached, or the portion
thereof specified in the writ, is not exempt from
attachment.

(5) The plaintiff will suffer great or irreparable injury
(within the meaning of Section 485.010) if issuance of the
order is delayed until the matter can be heard on notice.

(6) The plaintiff has provided the undertaking required
by Article 2 (commencing with Section 489.210) of Chapter
9.
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by Fhe writ of attachment shall state the ameunt to be
seeured by the attachrent and deseribe the property to be
levied upen-

4e} (b) If the court finds that the application and
supporting affidavit do not satisfy the requirements of
Section 485.010, it shall so state and deny the order. If denial
is solely on the ground that Section 485.010 is not satisfied,
the court shall so state and such denial does not preclude
the plaintiff from applying for a right to attach order and
writ of attachment under Chapter 4 (commencing with
Section 484.010) with the same affidavits and supporting
papers.

Comment. Section 485.220 is amended in the same manner as
Section 484.090. See Comment to Section 484.090.

§ 485.230 (repealed). Defendant’s right to claim
exemption

SEC. 16. Section 485.230 of the Code of Civil Procedure
is repealed.

485930 K a writ of attachment is issued under this
by Seetion 487020 by following the preeedure set forth in
Seetion 690-50- For this purpese; referenees in Seetion
69050 to “the debtor” shall be deemed referenees to the
defendant; and referenees in Seeton 69080 te “the
ereditorZ shall be deemed referenees to the plaintiff:

Comment. Section 485.230 is superseded by Section 485.610.

§ 485.530 (amended). Supporting affidavit

SEC. 17. Section 485.530 of the Code of Civil Procedure
is amended to read:

485530. (a) The application shall be supported by an
affidavit showing both of the following:

(1) The plaintiff would suffer great or irreparable injury
(within the meaning of Section 485.010) if the issuance of
- the erder writ of attachment were delayed until the matter
could be heard on notice.

(2) The property sought to be attached is not exempt
from attachment.

(b) The affidavit in support of the showing required by
paragraph (2) of subdivision (a) may be based on the
affiant’s information and belief.
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Comment. The amendment of Section 485.530 is a clarifying,
nonsubstantive change. Under this article, the plaintiff applies
for a writ of attachment, not a right to attach order.

§ 485.540 (amended). Issuance of writ

SEC. 18. Section 485.540 of the Code of Civil Procedure
is amended to read:

485.540. The court shall examine the application and
supporting affidavit and shall issae the order the issuance of
a writ of attachment ; whieh shall state the ameount to be
seeured by the attachment and deseribe the property to be
levied upen; if it finds all of the following:

(a) A right to attach order has been issued in the action
pursuant to Article 2 (commencing with Section 485.210).

(b) The affidavit accompanying the application shows
that the property sought to be attached, or the portion
thereof specified in the writ, is not exempt from
attachment.

(c) The plaintiff will suffer great or irreparable injury
(within the meaning of Section 485.010) if issuance of the
erder writ of attachment is delayed until the matter can be
heard on notice.

(d) The plaintiff has provided the undertaking required
by Article 2 (commencing with Section 489.210) of Chapter
9.

Comment. The introductory clause of Section 485.540 is
amended in the same manner as Section 484.370. See Comment
to Section 484.370. The amendment of subdivision (c) reflects the
fact that the plaintiff is applying for a writ of attachment; a right
to attach order must already have been issued as subdivision (a)
provides.

Article 4. Claim of Exemption
SEC. 19. Article 4 (commencing with Section 485.610)
is added to Chapter 5 of Title 6.5 of Part 2 of the Code of

Civil Procedure, to read:
Article 4. Claim of Exemption

§ 485.610 (added). Claim of exemption

485.610. (a) The defendant may claim an exemption as
to property levied upon pursuant to a writ of attachment
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issued under this chapter by following the procedure set
forth in Section 690.50 except that the defendant shall claim
the exemption not later than 30 days after the levying
officer serves the defendant with the notice of attachment
describing such property. For this purpose, references in
Section 690.50 to the “debtor” shall be deemed references
to the defendant, and references in Section 690.50 to the
“creditor” shall be deemed references to the plaintiff.

(b) The defendant may claim the exemption provided
by subdivision (b) of Section 487.020 within the time
provided by subdivision (a) of this section either (1) by
following the procedure set forth in Section 690.50 or (2) by
following the procedure set forth in subdivision (c) of
Section 482.100 except that the requirement of showing
changed circumstances under subdivision (a) of Section

482.100 does not apply.

Comment. Section 485.610 provides a procedure for claiming
exemptions for property levied upon under a writ of attachment
issued pursuant to Article 2 (commencing with Section 485.210)
or Article 3 (commencing with Section 485.510). Section 485.610
supersedes former Section 485.230. The defendant may claim an
exemption only for property which has been levied upon.
Exemptions not claimed as provided by this section are waived
for purposes of both attachment and execution except as
provided by Section 482.100 (postlevy claims of exemption on
grounds of changed circumstances).

Subdivision (a) incorporates the procedure provided by
Section 690.50 for claiming exemptions but provides special time
limits.

Subdivision (b) permits the defendant to claim an exemption
of necessities by the expeditious procedure provided by
subdivision (c) of Section 482.100 as an alternative to the
procedure provided by Section 690.50 and incorporated by
subdivision (a) of this section. However, as subdivision (b)
provides, the defendant is not required to show that his right to
claim the exemption is the result of a change of circumstances as
is required when a claim is made under Section 482.100 after the
time for claiming exemptions has passed.

§ 486.050 (amended). Effect on transfers in the
ordinary course of business

SEC. 20. Section 486.050 of the Code of Civil Procedure
is amended to read:
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486.050. (a) Except as otherwise provided in
sabdivision (b} and in Seetions Section 486.040 and 486-060 ,
the temporary protective order may prohibit any transfer
by the defendant of any of his the defendant’s property in
this state subject to the levy of the writ of attachment. The
temporary protective order shall describe the property in
a manner adequate to permit the defendant to identify the
property subject to the temporary protective order.

(b) ¥ Notwithstanding subdivision (a), ifthe property is
farm products held for sale or is inventory, the temporary
protective order may not prohibit the defendant from
transferring the property in the ordinary course of business,
but the temporary protective order may impose
appropriate restrictions on the disposition of the proceeds
from such transfer.

Comment. Subdivision (a) of Section 486.050 is amended to
prescribe the manner of describing property that is subject to the
temporary protective order. The description in a temporary
protective order restraining the transfer of property of an
individual defendant or a portion of the property of a corporation
or a partnership should be sufficiently specific to permit accurate
identification.

The temporary protective order should restrain the transfer
only of an amount of the defendant’s property that is reasonably
necessary to protect the plaintiff’s interest until a writ of
attachment can be issued. Where an excessive amount of
property is subject to the temporary protective order, the
plaintiff may be liable for abuse of process. Cf. White Lighting
Co. v. Wolfson, 68 Cal.2d 336, 438 P.2d 345, 66 Cal. Rptr. 697
(1968).

The amendments to the introductory portion of subdivision
(a) and to subdivision (b) are technical and make no substantive
change.

§ 486.060 (amended). Effect on checking accounts

SEC. 21. Section 486.060 of the Code of Civil Procedure
is amended to read:

486.060. (a) Notwithstanding Seetien 3186:080; any
terms of the temporary protective order , issued under this
chapter shall permit the defendant ¢ may issue any
number of checks against any of his bank accounts in this
state to the extent permitted by this section. +
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{ey In en aggregate amount of not mere then ene
theusand deHars {51,000} against any of his depesit seeounts
in this state for any purpese:

(b) In any ameount so long as the aggregate amount
rernaining on depesit in this state is rrore thean the ameount
of the pleintiffs elaim: The defendant may iIssue any
number of checks in any amount for the following purposes:

{e} In any ameunt in payment (I) Payment of any
payroll expense (including fringe benefits and taxes and
premiums for weslamen’s worker’s compensation and
unemployment insurance) falling due in the ordinary
course of business prior to the levy of a writ of attachment.

{&} In eny amount in payment (2) Payment for goods
thereafter deiivered to the defendant C.O.D. for use in his
trade, business, or profession.

{e} In eny ameunt in payment (3) Payment of taxes if
payment is necessary to avoid penalties which will accrue
for If there is any further delay in payment.

y In eny ameunt in payment (4) Payment of
reasonable legal fees and reasonable costs and expenses
required for the representation of the defendant in the
action.

(c) In addition to the checks permitted to be issued by
subdivision (b), the defendant may issue any number of
checks for any purpose so long as the total amount of such
checks does not exceed the greater of the following:

(1) The amount by which the total amount on deposit
exceeds the sum of the amount of the plaintiff's claim and
the amounts permitted to be paid pursuant to subdivision
(b).

(2) One thousand dollars ($1,000).

Comment. Section 486.060, as enacted, and its predecessor,
former Section 538.3, failed to state clearly the rules permitting
a defendant who is subject to a temporary protective order to
write checks. Section 486.060, as amended, makes clear that, if
funds are available, the defendant may write checks, regardless
of the plaintiff’s claim, for a total of $1,000 for any purpose and
for any amount for the purposes listed in subdivision (b). Section
486.060 does not require the defendant to write checks for the
purposes described in subdivision (b) nor does it establish a
preference of one of these purposes over any other. Subdivision
(c) (1) provides that the defendant may write checks for
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purposes, other than those described in subdivision (b), in excess
of $1,000 only if the defendant reserves sufficient funds to cover
checks permitted to be written by subdivision (b) and to pay the
plaintiff’s claim. Subdivision (c) (1) is intended to prevent a
temporary protective order issued on a small claim from tying up
large accounts. The defendant may always write checks in the
total amount of $1,000 as provided in subdivision (c) (2) even
though the amount remaining on deposit is insufficient to secure
the plaintiff’s claim.

In the following examples illustrating the application of
Section 486.060, assume that the defendant has deposit accounts
totaling $10,000 in this state and the plaintiff has a $5,000 claim:

(1) If expenses under subdivision (b) total $2,000, the
defendant may write checks to pay them and then write
additional checks totaling $3,000 under subdivision (c¢), reserving
$5,000 to cover the plaintiff’s claim.

(2) If, in the first example, the defendant had decided for
some reason to defer payment of the $2,000 payable under
subdivision (b), he could still write an additional check for not
more than $3,000 since subdivision (c) allows checks to be
written in amounts in addition to the total of amounts permitted
to be paid under subdivision (b) and the amount of the plaintiff’s
claim.

(3) If expenses under subdivision (b) total $8,000, the
defendant may write checks for any purpose in an aggregate
amount of not more than $1,000 under subdivision (c¢). If the
defendant has deferred paying the $8,000 under subdivision (b),
he may write checks under subdivision (c) totaling not more
than $1,000 since the total amount on deposit ($10,000) is less
than the sum of the plaintiff’s claim ($5,000) and expenses under
subdivision (b) ($8,000). Checks may be written under
subdivision (c) for the same amount where the defendant has
already paid the $8,000 under subdivision (b); he may then write
checks totaling not more than $1,000 since the total amount
remaining on deposit ($2,000) is less than the amount of the
plaintiff’s claim ($5,000).

(4) If the defendant has no expenses under subdivision (b), he
may write checks totaling $5,000 for any purpose under
subdivision (c).

(5) In the fourth example, if the defendant writes checks for
$5,000 under subdivision (c¢) and later discovers that he has
expenses of a type described in subdivision (b) and so writes
checks for such purposes, the defendant has violated the
temporary protective order.
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The introductory clause of Section 486.060 is amended to make
clear that the defendant may issue checks for the purposes and
in the amount provided regardless of the temporary protective
order. The form of the temporary protective order is prescribed
by the Judicial Council. See Section 482.030(b).

§ 486.070 (amended). Persons bound by temporary
protective order

SEC. 22. Section 486.070 of the Code of Civil Procedure
is amended to read:

486.070. Except as otherwise provided by Section
486.110, a temporary protective order issued under this
chapter binds only the defendant, whether or not any
other person knows of or is served with a copy of the
temporary protective order .

" Comment. The amendment of Section 486.070 makes clear
that a person other than the defendant is not bound by the
temporary protective order even where such person knows of
the order or is served with a copy of the order. This provision is
based on a similar provision in the last sentence of former Section
538.1. Section 486.070 does not affect any other provisions of law

such as the law relating to fraudulent conveyances. See Civil
Code §§ 3439-3440.1.

§ 486.090 (amended). Expiration of order

SEC. 23. Section 486.090 of the Code of Civil Procedure
is amended to read: '

486.090. Except as otherwise provided im Seetions
184080 486-110; and 489320 in this title, the temporary
protective order shall expire at the earliest of the following
times:

(a) Forty days after the issuance of the order or, if an
earlier date is prescribed by the court in the order, on such
earlier date.

(b) As to specific property described in the order, when
a levy of attachment upon that property is made by the
plaintiff.

Comment. The amendment to the introductory clause of
Section 486.090 is technical and makes no substantive change.
The effective date of the temporary protective order may be
extended pursuant to Section 484.080 in the case of a
continuance. The court may modify or vacate a temporary
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protective order pursuant to Section 486.100 (on application of
defendant) or terminate the order pursuant to Section 489.320
(undertaking to secure termination). It should also be noted that,
where the defendant claims an exemption for all the property
described in the plaintiff’s application for a writ and the plaintiff
does not oppose the claim of exemption, the temporary
protective order expires without a hearing or further court
action. Section 484.070(f). In cases where the court determines
at a hearing that property is exempt, or that a writ of attachment
may not issue for any other reason, the defendant may move the
court to vacate or modify the protective order pursuant to
Section 486.100.

§ 487.010 (amended). Property subject to attachment

SEC. 24. Section 487.010 of the Code of Civil Procedure
is amended to read:

487.010. The following property of the defendant is
subject to attachment:

(a) Where the defendant is a corporation, all corporate
property for which a method of levy is provided by Article
2 (commencing with Section 488.310) of Chapter 8.

(b) Where the defendant is a partnership or other
unincorporated association, all partnership or association
property for which a method of levy is provided by Article
2 (commencing with Section 488.310) of Chapter 8.

(c) Where the defendant is an individual engeged in &
trade; business; or profession; all of his real property and all
of the following property:

(1) Interestsin real property except leasehold estates
with unexpired terms of less than one year.

) (2) Accounts receivable, chattel paper, and choses
in action except any such individual claim with a principal
balance of less than one hundred fifty dollars ($150).

{2} Depeosit aceounts exeept the first one theusand
or braneh thereof: but; if the defendant has more than ene
depeosit aceount; the eourt; upon applieation of the plaintiff;
may direet that the writ of attechment be levied on
balanees of less than one thousand dolars {$1;,000) if an
ageregate of one thousand dellers {$1;000) in ell sueh
aececounts remains free of lewy:

(3) Equipment.
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(4) Farm products.

(5) Inventory.

(6) Judgments arising out of the conduct by the
defendant of the a trade, business, or profession.

(7) Money on the premises where the a trade, business,
or profession is conducted by the defendant and, except for
the first one thousand dollars ($1,000), money located
elsewhere than on such premises and deposit accounts; but,
if the defendant has more than one deposit account or has
at least one deposit account and money located elsewhere
than on the premises where a trade, business, or profession
is conducted by the defendant, the court, upon application
of the plaintiff, may order that the writ of attachment be
levied so that an aggregate amount of one thousand dollars
($1,000) in the form of such money and in such accounts
remains free of levy .

(8) Negotiable documents.

(9) Negotiable instruments.

(10) Securities.

{dy Where the defendant is en individual whe is a
partner and is sued for his individual liability as & parther
of a partnership whieh is engaged in a trade; business; of
profession; all of the deferdant’s real property and all of his
property whieh is of a type deseribed in subdivision {e) and
whieh is used or held for use in the partnership’s trade;
business; er profession:

Comment. The amendment of the introductory clause of
Section 487.010 makes clear that only the defendant’s property is
subject to attachment. All other property is exempt from
attachment in the action as provided by subdivision (d) of
Section 487.020. The fact that the defendant’s property is subject
to attachment does not in any way mean that the plaintiff may
cause it to be attached in a particular action without incurring
liability for abuse of process should the levy be excessive.

Subdivision (b) is amended to make clear that, where the
defendant is an unincorporated association, all the property of
the association for which a method of levy is provided is subject
to attachment.

Subdivision (c) is amended to make clear that leasehold estates
with an unexpired term of less than one year are not subject to
attachment where the defendant is an individual. This
amendment continues former law. See former Section

537.3(b) (6).
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The provision concerning deposit accounts—formerly
appearing in paragraph (2) of subdivision (c)—has been
combined with the provision concerning money in paragraph
(7). The effect of this amendment is that all of an individual
defendant’s money on the premises where he conducts a trade,
business, or profession is subject to attachment. In addition, all
but $1,000 of the individual’s deposit accounts and money not
located on the premises where he conducts a trade, business, or
profession is subject to attachment. However, where the
individual defendant either has more than one deposit account
or has one or more deposit accounts and money not on the
premises, the plaintiff must apply to the court in order to levy on
such money or on the deposit accounts so that the total
remaining free from attachment is $1,000. The plaintiff may
apply for such order at the time of the hearing on issuance of the
writ or thereafter.

Subdivision (d) is deleted. Where an individual is sued for his
individual liability as a partner or a member of an association,
subdivision (c) provides the property of the individual which
may be reached by the attachment. Consequently, as a result of
the deletion of subdivision (d), all individuals against whom
attachment may properly be issued pursuant to Section 483.010
are treated the same regardless of whether their personal
liability arises out of their conduct of a trade, business, or
profession as a sole proprietor, a partner, or a member of an
association.

§ 487.020 (amended). Property exempt from attachment

SEC. 25. Section 487.020 of the Code of Civil Procedure
is amended to read:

487.020. Notwithstanding Seetion A87010; the The
following property is exempt from attachment:

(a) All property exempt from execution.

(b) Property which is necessary for the support of an
individual defendant and members of his heuseheld or the
defendant’s family supported in whole or in part by the
defendant .

(c) All compensation paid or payable by an employer to
an employee for personal services performed by such
employee whether denominated as wages, salary,
commission, bonus, or otherwise.

(d) All property not subject to attachment pursuant to
Section 487.010.
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Comment. The introductory phrase of Section 487.020,
reading “Notwithstanding Section 487.010,” is deleted since it
was confusing when read with subdivision (d); this amendment
makes no substantive change. The language of subdivision (b) is
amended to make clear that an individual defendant is entitled
to the exemption as well as a defendant with a family and that
the exemption applies where members of the defendant’s family
supported by the defendant are not living in the defendant’s
household.

§ 488.010 (amended). Writ of attachment; plaintiff’s
instructions

SEC. 26. Section 488.010 of the Code of Civil Procedure
is amended to read:

488.010. (a) The writ of attachment shall identify the
defendant whose property is to be attached, state the
amount to be secured by the attachment, and describe the
property to be levied upon to satisfy such amount . If the
writ of attachment does not describe the property or
interest therein in a manner adequate to permit the levying
officer to execute the writ, the plaintiff shall give to the
levying officer instructions in writing, signed by the
plaintiff or his attorney of record, which contain a
description of such property adequate to permit the levying
officer to execute the writ and the name and address of any
person who is to be served with a copy of the writ and
notice of attachment.

(b) Whereéheprepert—yseaghttebe&t—t—&ehedtsfe&l
property standing in the name of a third person; whether
aelope er together with the defendant, Where the
defendant’s interest in real property is sought to be
attached, the writ of attachment shall identify sueh third
any person , other than the defendant, in whose name the
real property or interest therein stands upon the records of
the county and shall describe the real property in which the
defendant has an interest.

(c) Where the defendant’s growing crops or timber to be
cut are sought to be attached, the writ of attachment shall
identify any person, other than the defendant, in whose
name the real property on which the crops are growing or
on which the timber is standing stands upon the records of
the county.
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Comment. The amendment of the first sentence of
subdivision (a) of Section 488.010 continues a provision
prescribing the contents of the writ of attachment previously
appearing in Sections 484.090(b), 484.370, 484.520, 485.220(b),
485.540, 492.030 (b), and 492.090.

The last sentence of subdivision (a) is amended to provide that
the plaintiff must give the levying officer the name and address
of any person who is to be served with a writ and notice. For
example, under subdivision (c) of Section 488.310 the plaintiff is
responsible for determining the address of the third person as

shown by the records of the tax assessor.

Subdivision (b) is amended to state more clearly the
requirement that the writ identify a third person in whose name
the real property in which the defendant has an interest stands
upon the records of the county. This amendment makes clear
that the requirement of subdivision (b) is applicable where a
leasehold interest is sought to be attached. See Comment to the
amendment of subdivision (c) of Section 487.010. Subdivision (b)
is also amended to require the writ to describe the real property
in which the defendant has an interest. The addition of the
phrase “upon the records of the county” restores language of
former Section 542. Subdivision (b) is applicable, for example,
where there has been a fraudulent transfer, where the
defendant’s interest in the real property is unrecorded, or where
there is a resulting trust in favor of the defendant. Subdivision
(b) is applicable only in the situation where the defendant’s
interest in real property is recorded in the name of another
person and is not applicable in the normal situation where title
is held jointly. The requirement of subdivision (b) applies where,
for example, the defendant has an unrecorded leasehold interest
in real property that is recorded in the name of a third person.

Subdivision (c) is added to make clear that, where the
defendant’s crops are growing or timber is standing on real
property which stands upon the records of the county in the
name of a third person, the writ shall identify the third person.
See Section 488.360(c).

§ 488.030 (amended). Levying officer to execute writ
SEC. 27. Section 488.030 of the Code of Civil Procedure
is amended to read:
488.030. (a) A writ of attachment shall be directed to a
levying officer in the county in which property of the
defendant described in the writ may be located.
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(b) Upon the receipt of written instructions from the
plaintiff, or his attorney of record, the levying officer to
whom the writ is directed and delivered shall exeeute the
same Jevy the writ without delay in the manner provided
in this chapter on the property described in the writ or so
much thereof as is clearly sufficient to satisfy the amount to
be secured by the attachment. The levying officer is not
liable for a determination made in good faith under this
subdivision.

(¢) Where a copy of the summons and complaint has not

previously been served on the defendant, the plaintiff or his
attorney of record shall instruct the levylng officer to make
such service at the same time he serves the defendant with
a copy of the writ of attachment.

Comment. Subdivision (b) of Section 488.030 is amended to
provide that the levying officer should levy upon no more
property than is clearly sufficient to secure the plaintiff’s claim.
See Section 484.090 (writ of attachment states amount to be
secured thereby). This amendment is based on part of the first
sentence of former Section 540.

§ 488.080 (amended). Inventory of property

SEC. 28. Section 488.080 of the Code of Civil Procedure
is amended to read:

488.080. (a) The levying officer shall make a full
inventory of property attached and return such inventory
with the writ as provided in Section 488.670.

(b) The levying officer, at the time of service, shall
request any person whe retains property in his pessession
or any aceount debter or judgment debtor levied upen te
give him other than the defendant to give the levying
officer a memorandum, describing the any property of the
defendant in the person’s possession or any debt owed to
the defendant which is levied upon and stating its value or
the amount owing;. Upon the request of the levying
officer, the person shall give such memorandum within 10
days after such service. If the person denies that he
possesses such property or owes such debt, he shall so state
in the memorandum. If the person fails to give seeh the
memorandum within the time specified, the levying officer
shall state such fact at the time he makes his retarn the writ
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is returned pursuant to Section 488.070. A person failing to
give sueh the memorandum within the time specified may
be required to pay the costs of any proceedings taken for
the purpose of obtaining the information required by sueh
memorandusn this section .

Comment. Subdivision (b) of Section 488.080 is amended to
state more directly the duty to give a memorandum on request
of the levying officer. In addition, the amendment makes clear
that the person served has a duty to give the officer a
memorandum even where he denies that he has the defendant’s
property or owes a debt to the defendant. See Section 488.550(c).

§ 488.310 (amended). Interest in real property

SEC. 29. Section 488.310 of the Code of Civil Procedure
is amended to read:

488.310. (a) To attach an interest in real property, the
levying officer shall record with the office of the county
recorder of the county where the real property is located
a copy of the writ and the notice of attachment.

(b) Where; en the date of reeording; the property
stands in the name of a third persen; either alene of

with the defendant; the writ identifies a person,
other than the defendant, in whose name the real property
in which the defendant has an interest stands upon the
records of the county, the recorder shall index such
attachment when recorded in the names of both the
defendant and such third other person.

(c) Promptly after recording and in no event more than
15 days after the date of recording, the levying officer shall
mail a copy of the writ and the notice of attachment to the
defendant and to any third other person identified in the
writ in whose name the real property in which the
defendant has an interest stands en the date of reeording:
Such eopies shall be mailed to upon the records of the
county at the address of the defendant and any third such
other person as shown by the records of the office of the tax
assessor of the county where the real property is located.

(d) Promptly after recording and in no event more than
15 days after the date of recording, the levying officer shall
serve an one occupant of the property with a copy of the
writ and the notice of attachment or, if there is no occupant
on the property at the time service is attempted, the
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levying officer shall post a copy of the writ and notice in a
conspicuous place on the property attached. Service upon
the occupant may be made by leaving the copy of the writ
and notice with the occupant personally, or, in his absence,
with any person, of suitable age and discretion, found upon
the property at the time service is attempted and who is
either an employee or agent of such occupant or a member
of his family or household. Where the property described in
the writ consists of more than one distinct lot, parcel, or

governmental subdivision and any of such lots, parcels, or

governmental subdivisions lie with relation to any of the
others so as to form one or more continuous, unbroken
tracts, only one service or posting need be made under this
subdivision as to each such continuous, unbroken tract.
(e) A failure to send the notices required by subdivision
(c) or to post or serve notice pursuant to subdivision (d)
shall not affect the lien created pursuant to subdivision (a).

Comment. The amendments of subdivisions (a), (b), and (c)
of Section 488.310 are largely technical. See the Comment to
Section 488.010 as amended. The last sentence of subdivision (c)
isamended to eliminate the provision for mailing the defendant’s
copy of the writ and notice to his address as it appears on the tax
assessor’s records; the copies are mailed to the defendant at his
address for service in the action. The phrase “interest in real
property” used in this section includes leasehold estates. See
Section 487.010(c) (1) (leasehold estates with an unexpired term
of less than one year not subject to attachment in action against
an individual defendant). It should also be noted that the excess
value of a homestead or dwelling house may be attached under
this section. See Civil Code §§ 1237-1304 (declaration of
homestead); Code Civ. Proc. § 690.235 (claim of exemption for
dwelling house in which the debtor or his family resides);
Southern Pac. Milling Co. v. Milligan, 15 Cal.2d 729, 104 P.2d 654
(1940) (dictum); Marelli v. Keating, 208 Cal. 528, 282 P. 793
(1929); Zimberoff v. Bank of America, 112 Cal. App.2d 555, 246
P.2d 961 (1952).

Subdivision (d) is amended to make clear that only one
occupant need be served with notice. Former Section 542 was
susceptible of differing interpretations. Under subdivision (d), as
amended, it is clear that, where a shopping center, hotel, or office

“building is levied upon, only one occupant need be served with
notice.



ATTACHMENT 847

§ 488.350 (amended). Motor vehicles and vessels

SEC. 30. Section 488.350 of the Code of Civil Procedure
is amended to read:

488.350. (a) To attach a motor vehicle or vessel for
which a certificate of ownership has been issued by the
Department of Motor Vehicles and which is equipment of
a going business, the levying officer shall file with the
Department of Motor Vehicles a notice in the form
prescribed by the Department of Motor Vehicles which
shall contain all of the following:

(1) The name and mailing address, if known, of both the
plaintiff and the defendant in the described action.

(2) A description of the vehicle or vessel attached.

(3) A statement that the plaintiff in the action has
acquired an attachment lien in such vehicle or vessel.

(b) Promptly after filing and in no event more than 45
days after the date of filing pursuant to this section, the
levying officer shall serve the defendant with a copy of the
writ and the notice of attachment.

(c) Promptly after filing and in no event more than 30
days after the date of filing pursuant to this section, the
levying officer shall determine from the department the
name and address of the legal owner, if any, of the vehicle
or vessel as shown by the records of the department on the
date of filing and shall serve such legal owner with a copy
of the writ and the notice of attachment by registered or
certified mail, return receipt requested .

(d) The lien of attachment acquired pursuant to levy
under this section does not affect the rights of a person who
is a bona fide purchaser of the vehicle or vessel and obtains
possession of both the vehicle or vessel and its certificate of
ownership.

(e) A failure to serve the defendant pursuant to
subdivision (b) or the legal owner pursuant to subdivision
(c) shall not affect the lien created pursuant to subdivision
(a).
(f) The fee for filing and indexing each notice of
attachment, notice of extension, or notice of release with
the Department of Motor Vehicles is three dollars ($3).
Upon the request of any person, the Department of Motor
Vehicles shall issue its certificate showing whether there is
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on file, on the date and hour stated therein, any notice of
attachment, naming a particular person, and if a notice is on
file, giving the date and hour of filing of each notice and the
name of the plaintiff. The fee for the certificate issued by
the department is two dollars ($2). Upon request, the
department shall furnish a copy of any notice of attachment
or notice affecting a notice of attachment for a fee of one
dollar ($1) per page.

Comment. Subdivision (a) of Section 488.350 is amended to
give the Department of Motor Vehicles authority to prescribe
the form of notice to be filed. Subdivision (¢) is amended to
provide the manner of service of the writ and notice.

§ 488.360 (amended). Farm products and inventory of
a going business

SEC. 31. Section 488.360 of the Code of Civil Procedure
is amended to read:

488.360. (a) To attach farm products or inventory of a
going business, if the defendant consents, the levying
officer shall place a keeper in charge of such property for
a period not to exceed 10 days. During such period, the
defendant may continue to operate his farm or business at
his own expense provided all sales are final and are for cash
or the equivalent of cash. For the purposes of this
subdivision, payment by check er by & eredit eard issued by
& persen other than the defendant shall be deemed the
equivalent of a cash payment. The levying officer shall
incur no liability for accepting payment in the form of a
cash equivalent. The proceeds from all sales shall be given
to the keeper for the purposes of the levy unless otherwise
authorized by the plaintiff. If the defendant does not
consent or, in any event, after the end of such 10-day period,
the levying officer shall take such property into his
exclusive custody unless other disposition is made by the
parties to the action. At the time of levy or promptly
thereafter, the levying officer shall serve the defendant
with a copy of the writ and the notice of attachment.

(b) Where property is levied upon pursuant to
subdivision (a), the defendant may apply for an order
pursuant to this subdivision for the release of property

essential for the support of the defendant and his family
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exempt pursuant to subdivision (b) of Section 487.020 . Such
application shall be made by filing with the court and
serving on the plaintiff a notice of motion. Service on the
plaintiff shall be made not less than three days prior to the
date set for hearing. The hearing shall be held not more
than five days after the filing of the notice of motion ;
unless, for good cause shown, the court orders otherwise.
The notice of motion shall state the relief requested and
shall be accompanied by an affidavit supporting any factual
issues raised and points and authorities supporting any legal

issues raised. At the hearing on the motion, the defendant
has the burden of showing that the property, or a portion
thereof or the proceeds therefrom , attached pursuant to
subdivision (a) and the proeeeds therefrom are essential for
the suppert of himself and his family , is exempt pursuant
to subdivision (b) of Section 487.020. Upon such showing,
the court shall order the removal of the keeper and return
the defendant to possession of such exempt property as is
essential for the support of himself and his family and may
make such further order as the court deems appropriate to
protect the plaintiff against frustration of the collection of
his claim. Such order may permit the plaintiff to levy on
farm products or inventory of a going business and on
proceeds or after-acquired property, or both, by filing
pursuant to subdivision (c) and may provide reasonable
restrictions on the disposition of the property previously
levied upon.

(c) Notwithstanding the provisions of subdivision (a),
upon the election and the instructions of the plaintiff, the
levying officer shall attach farm products or inventory of a
going business by filing a notice in the form prescribed by
the Secretary of State which indicates that the plaintiff has
acquired an attachment lien on the farm products or
inventory of the defendant and, where permitted by the
writ of attachment or court order, on proceeds or
after-acquired property, or both . The notice shall state the
name and mailing address, if known, of both the plaintiff
and the defendant and shall describe the property attached
and state whether proceeds or after-acquired property, or
both, are attached. When the property is growing crops or
timber to be cut, the notice shall be recorded in the office
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of the county recorder in the county where the land rea/
property on which the crops are growing or on which the
timber is standing is located. Where, on the date of
recording, the land real property on which the crops are
growing or on which the timber is standing stands upon the
records of the county in the name of a third person ; either
alone or tegether with other than the defendant, the
recorder shall index such attachment when recorded in the
names of both the defendant and such third other person
identified in the writ. In all other cases, the notice shall be

filed in the office of the Secretary of State. The fee for filing
and indexing each notice of attachment, notice of
extension, or notice of release in the office of the Secretary
of State is three dollars ($3). Upon the request of any
person, the Secretary of State shall issue his a certificate
showing whether there is on file, on the date and hour
stated therein, any notice of attachment, naming a
particular person, and if a notice is on file, giving the date
and hour of filing of each notice and the name of the
plaintiff. The fee for the certificate issued by the Secretary
of State is two dollars ($2). A combined certificate may be
issued pursuant to Section 7203 of the Government Code.
Upon request, the Secretary of State shall furnish a copy of
any notice of attachment or notice affecting a notice of
attachment for a fee of one dollar ($1) per page. A lien
acquired by filing or recording a notice pursuant to this
subdivision shel previde provides the plaintiff with the
same rights and priorities in the attached property and
pfeeeeds of the atteehed property as t-hese of & seeured

eolateral alse eovers preeeeds as would be obtained by a
secured party who perfects a security interest (other than
a purchase money security interest) in such property by
filing a financing statement at such time and place.
Promptly after filing or recording and in no event more
than 15 days after the date of filing or recording pursuant
to this subdivision, the levying officer shall serve the
defendant with a eopy of the writ and the netiee of
attachment send by registered or certified mail, return
receipt requested, a copy of the writ and the notice of
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attachment to the defendant and, in the case of crops
growing or timber standing on real property, to any other
person identified in the writ in whose name the real
property stands upon the records of the county at the
address of such other person as shown by the records of the
office of the tax assessor of the county where the property
is located .

(d) A failure to serve the defendant or any other person
pursuant to subdivision (a) or (c) shall not affect the lien
created pursuant to either subdivision.

Comment. The provision in subdivision (a) of Section 488.360
permitting payment by credit card where a farm or business is
allowed to continue operation under the authority of a keeper is
deleted because of the lack of general provisions enabling the
levying officer to collect charged amounts from the issuer of the
credit card.

Subdivision (b) is amended to conform to the general
exemption provisions. See Sections 482.100, 487.020, and the
Comments to those sections.

Subdivision (c) is amended to provide specifically that the lien
obtained by filing the notice pursuant to this subdivision may
apply to after-acquired property and proceeds from the sale or
exchange of attached inventory or farm products. The second
sentence, providing for the contents of the notice, is added to
make clear that the plaintiff who desires to attach proceeds or
after-acquired property, or both, must so state in the notice filed
with the Secretary of State or county recorder. Compare Com.
Code §§ 9203(3), 9204. The next-to-last sentence of subdivision
(c) is amended to make clear that a plaintiff who attaches
property by filing a notice pursuant to subdivision (c) describing
farm products or inventory, including proceeds or after-acquired
property, or both, has the same rights and priorities as he would
have if he had perfected a security interest (other than a
purchase money security interest) in such property by filing a
financing statement at the time and place he filed the notice
under subdivision (c). See Com. Code § 9312(5), (6) (priority
where special rules applicable to purchase money security
interests do not apply). :

Subdivision (c) is also amended to conform to changes made
in Sections 488.010 and 488.310. In addition, subdivision (c) is
amended to require that a copy of the writ and notice of
attachment be sent both to the defendant and to any other
person in whose name the real property (on which the
defendant’s crops are growing or the defendant’s timber is
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standing) stands upon the records of the county. This provision
was omitted from the Attachment Law as enacted. Compare
subdivision 2a of former Section 542. Subdivision (d) is amended
to conform to subdivision (c).

§ 488.430 (amended). Interest in personal property
of estate of decedent

SEC. 32. Section 488.430 of the Code of Civil Procedure
is amended to read:

488.430. (a) To attach the interest of a defendant in
personal property belonging to the estate of a decedent,
whether by testate or intestate succession, the levying
officer shall (1) file a copy of the writ and the notice of
attachment in the office of the clerk of the court in which
the estate is being administered and (2) serve the personal
representative of the decedent with a copy of the writ and
the notice.

(b) Promptly after levy and in no event more than 45
days after levy, the levying officer shall serve the defendant
with a copy of the writ and the notice of attachment. A
failure to serve the defendant pursuant to this subdivision
shall not affect the lien created pursuant to subdivision (a).

(c) The personal representative shall report such
attachment to the court in which the estate is being
administered when any petition for distribution is filed.

(d) Such attachment shall not impair the powers of the
representative over the property for the purposes of
administration.

(e) If a decree orders distribution to the defendant,
delivery of the property shall be ordered to be delivered to
the officer making the levy subject to the claim of the
defendant or any person claiming under him. The property
shall not be delivered to the officer making the levy until
the decree distributing the interest has become final.

Comment. Subdivision (c¢) of Section 488.430 is amended to
make clear that the personal representative is required to report
the attachment to the probate court. This amendment makes no
substantive change. It should be noted that Section 488.430
provides a manner of levy applicable only to estates that are
subject to court administration. Hence, levy may not be made
under Section 488.430 where, for example, a small estate is being
collected cn authority of an affidavit pursuant to Probate Code
Section 630.
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§ 488.500 (amended). Lien of attachment; effective date

SEC. 33. Section 488.500 of the Code of Civil Procedure
is amended to read:

488.500. (a) Fhe Except as provided in subdivision (c)
of Section 458.360, levy of a writ of attachment creates a lien
on the property levied upon which is valid against all
subsequent transferees of the property.

(b) The lien of attachment on real property levied upon
pursuant to Section 488.310 becomes effective on the date
of recording pursuant to that section.

(¢) The lien of attachment on property levied upon
pursuant to Section 488.320 (tangible personalty in
possession of defendant), 488.360(a) (inventory and farm
products, alternate method), 488.380(a) (2) (chattel paper
in possession of defendant), 488.400(a) (2) (negotiable
instruments, documents, or money in possession of
defendant), or 488.410(a) (securities in possession of
defendant) becomes effective on the date the levying
officer takes custody of the property pursuant to such
provision.

(d) The lien of attachment on property levied upon
pursuant to Section 488.340 (equipment, other than motor
vehicles, of a going business), 488.350 (motor vehicles and
vessels which are equipment of a going business), or
488.360(c) (farm products and inventory, alternate
method) becomes effective on the date of filing pursuant to
such provision.

(e) The lien of attachment on property levied upon
pursuant to Section 488.330 (tangible personalty in
possession of third person), 488.380(a) (1) (chattel paper in
possession of third person), 488.390 (deposit accounts),
488.400(a) (1) (negotiable instruments, documents, or
money in  possession of third person), or
488.410(b) (securities in possession of certain third persons)
becomes effective on the date of service on the person in
possession of such property.

(f) The lien of attachment on property levied upon
pursuant to Section 488.370 (accounts receivable, choses in
action) becomes effective on the date of service on the
account debtor or insurer.

(g) The lien of attachment on a judgment levied upon
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pursuant to Section 488.420 becomes effective on the date
of service on the judgment debtor.

(h) The lien of attachment on property levied upon
pursuant to Section 488.430 becomes effective on the date
of filing pursuant to that section.

(i) Notwithstanding subdivisions (b) through (h),
inclusive, and except as otherwise provided by Section
486.110, where a temporary protective order has been
issued pursuant to Chapter 6 (commencing with Section
486.010), the lien of attachment on property described in
such order and subsequently attached is effective from the
date of service of such order.

Comment. Subdivision (a) of Section 488.500 is amended to
provide an exception to the validity of the attachment lien
against subsequent transferees where inventory or farm products
are levied upon by filing the notice provided by subdivision (c)
of Section 488.360 with the Secretary of State or county recorder.
In this situation, the attaching plaintiff is afforded the rights and
priorities of a secured party with a perfected security interest
and, under Commercial Code Section 9307, a buyer in the
ordinary course of business takes free of a security interest even
though he knows of it.

§ 488.530 (amended). Sale of or receiver for
attached property

SEC. 34. Section 488.530 of the Code of Civil Procedure
is amended to read:

488.530. (a ) Whenever property is or may be attached,

i of either party the plaintiff the

defendant, or any third person whose interest has been
determined pursuant to Section 689, after reasonable notiee
to the other parties and upen may apply by noticed motion
for the order provided in this subdivision. Upon a showing
that the property is perishable or will greatly deteriorate or
greatly depreciate in value or that for some other reason
thet the interests of the parties will be best served thereby,
the court may order that such property be sold or may
appoint a receiver or direct the levying officer to take
charge of, cultivate, care for, preserve, collect, harvest,
pack, or sell such property.

(b) Notwithstanding subdivision (a), if the levying
officer determines that property is extremely perishable or
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will greatly deteriorate or greatly depreciate in value
before a court order for the sale of the property could be
obtained, the levying officer may take any action necessary
to preserve the value of the property or sell the property.
The levying officer is not liable for a determination made
in good faith under this subdivision.

by (c) Any sale of such property shall be made in the
same manner that property is sold on execution and the
proceeds shall be deposited in the court to abide the
judgment in the action.

e} (d) Where areceiver is appointed, the court shall fix
the daily fee of such receiver and may order the plaintiff to
pay such fee and expenses of the receiver in advance or may
direct that the whole or any part of such fee and expenses
be paid from the proceeds of any sale of such property.

&) (e) Except as otherwise provided in this section, the
provisions of Chapter 5 (commencing with Section 564)
and Chapter 5A 52 (commencing with Section 571) of Title
7 govern the appointment, qualifications, powers, rights,
and duties of a receiver appointed under this section.

Comment. Subdivision (a) of Section 488.530 is amended to
provide a procedure for application for the order provided by
this section. New subdivision (b) provides for the situation where
the property is so perishable that there is not sufficient time to
obtain the court order normally required by subdivision (a).

§ 488.555 (added). Release of excessive attachment;
noticed motion

SEC. 35. Section 488.555 is added to the Code of Civil
Procedure, to read:

488.555. (a) The defendant may apply by noticed
motion to the court in which the action is pending for an
order releasing the attachment of property to the extent
that the value of the defendant’s interest in the property
clearly exceeds the amount necessary to satisfy the amount
to be secured by the attachment.

(b) The notice of motion shall state the grounds on
which the motion is based and shall be accompanied by an
affidavit supporting any factual issues raised and points and
authorities supporting any legal issues raised.

(c) At the hearing on the motion, the court shall
determine the value of the property and order the release
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of the attachment of the property to the extent that the
property attached clearly exceeds the amount necessary to
satisfy the amount to be secured by the attachment.

(d) The court’s determinations shall be made upon the
basis of the pleadings and other papers in the record; but,
upon good cause shown, the court may receive and consider
at the hearing additional evidence, oral or documentary,
and additional points and authorities, or it may continue the
hearing for the production of such additional evidence or
points and authorities.

Comment. Section 488.555 is new. It codifies the rule in
Barceloux v. Dow, 174 Cal. App.2d 170, 344 P.2d 41 (1959),
permitting the release of an excessive attachment on noticed
motion. It is appropriate to use the procedure provided by this
section where the defendant seeks relief from the attachment of
property with a value clearly in excess of the amount necessary
to satisfy the amount to be secured by the attachment as stated
in the right to attach order and writ of attachment. The standard
of value of the property and the manner of its determination is
left to the court. In Barceloux v. Dow, the trial court determined
the “minimum value” of the property (shares of stock) to decide
whether there was an excessive attachment and rejected the
“forced sale value” urged by the attaching plaintiff. The
procedure provided by this section may not be used to contest
either the issuance of the right to attach order or the writ of
attachment or to claim an exemption. See Sections 482.100
(postlevy exemption claim based on change in circumstances),
484.060 (procedure for opposing issuance of right to attach
order), 484.070 (claim of exemption at initial hearing), 484.350
(claim of exemption at hearing on additional writ), 484.530
(claim of exemption after levy of ex parte additional writ),
483.610 (claim of exemption after levy of ex parte writ), 485.240
(procedure for setting aside ex parte right to attach order and
quashing writ), 492.050 (procedure for setting aside ex parte
right to attach order and quashing writ issued against
nonresident). See also Section 488.030 (b) (levying officer to levy
on only so much property as is clearly sufficient to satisfy amount
secured by attachment). An excessive attachment may also make
the plaintiff liable for an abuse of process. See White Lighting Co.
v. Wolfson, 68 Cal.2d 336, 438 P.2d 345, 66 Cal. Rptr. 697 (1968).
It should be noted that the defendant may counterclaim for
damages for abuse of process in the attaching plaintiff’s primary
action. Id at 350, 438 P.2d at 354, 66 Cal. Rptr. at 706.
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§ 488.560 (amended). Release of attachment

SEC. 36. Section 488.560 of the Code of Civil Procedure
is amended to read:

488.560. (a) The levying officer shall release an
attachment whenever he receives a written direction to
that effect from the plaintiff, or a certified copy of an order
of the court in which the action is pending, discharging or
dissolving the attachment or releasing the property.

(b) Where the property to be released has been taken
into custody, it shall be delivered released to the person
from whom it was taken unless otherwise ordered by the
court. If such person cannot be found within the county
where the property was levied upon, the levying officer
shall retain the property but give reasenable notice to such
person by registered or certified mail, return receipt
requested, sent to such person’s last known address, as to
where he may secure its possession. If, after 30 days from
the giving of such notice, such person has not claimed the
property, the levying officer shall sell such property in the
same manner that property is sold on execution and deposit
the proceeds, after first deducting his costs and expenses, in
the court to abide the judgment in the action.

(c) Where the property to be released has not been
taken into custody, the levying officer shall release the
attachment by issuing a written release addressed to the
person served with the copy of the writ and notice and,
where the writ and notice were recorded or filed, by
recording or filing such written release in the same office.
Where the attached property is real property; the plaintiff
or his attorney; instead of the levying officer; may reeord
the release:

(d) Fhere shall be no liability for persons acting in
eonformity with the release of the levying offieer or for sueh
offieers releasing sueh attachments in aceordanee with this
seetion: The levying officer is not liable for releasing an
attachment in accordance with this section nor is any other
person liable for acting in conformity with the release.

Comment. Subdivision (b) of Section 488.560 is amended to
prescribe the manner of service of the notice. The last known
address of a person from whom property was taken but who can
no longer be found within the county will often be the address
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of the place where the property was taken into custody. The
provision in subdivision (c¢) permitting the plaintiff or his
attorney to record or file the release has been deleted.
Subdivision (d) has been reworded to make its meaning clear.

§ 489.130 (added). Failure to increase undertaking

SEC. 37. Section 489.130 is added to the Code of Civil
Procedure, to read:

489.130. Where the court orders the amount of the
undertaking increased pursuant to Section 489.220 or
489.410, the plaintiff’s failure to increase the amount of the
undertaking is not a wrongful attachment within the
meaning of Section 490.010.

Comment. Section 489.130 makes clear that the mere failure
of the plaintiff to increase the amount of an undertaking when
ordered to do so pursuant to Section 489.220 (undertaking to
obtain a writ of attachment or protective order) or Section
489.410 (undertaking on appeal) is not a wrongful attachment
under Section 490.010. The insufficient undertaking remains in
effect pursuant to subdivision (d) of Section 489.090, and the
plaintiff’s liability for wrongful attachment pursuant to Section
490.010 is limited to the amount of the insufficient undertaking
by subdivision (b) of Section 490.020. However, where an order
to increase the amount of the undertaking is not complied with,
the rights which the plaintiff obtained by filing the original
undertaking cease as provided in subdivision (c) of Section
489.090 and subdivision (a) of Section 489.410. Hence, if a
temporary protective order has been issued, it is vacated; if a writ
of attachment has been issued and levied, the writ is quashed and
the property released.

§ 489.220 (amended). Amount of undertaking

SEC. 38. Section 489.220 of the Code of Civil Procedure
is amended to read:

489.220. (a) Except as provided in subdivision (b), the
amount of an undertaking filed pursuant to this article shall
be five hundred dollars ($500) in an action in justice court,
two thousand five hundred dollars ($2,500) in an action in
the municipal court, and seven thousand five hundred
dollars ($7,500) in an action in the superior court.

(b) If, upon objection to the undertaking, the court
determines that the probable recovery for wrongful
attachment exceeds the amount of the undertaking, it shall
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order the amount of the undertaking increased to the
amount it determines to be the probable recovery for
wrongful attachment if it is ultimately determined that the
attachment was wrongful.

Comment. Section 489.220 is amended to provide for the
amount of the undertaking in justice court.

§ 489.230 (amended). Notice to defendant

SEC. 39. Section 489.230 of the Code of Civil Procedure
is amended to read:

489.230. (a) The notice of levy of the writ of
attachment shall include a statement, in a form adopted by
the Judicial Council, advising the defendant that the
undertaking has been filed and informing him of his right
to object to the undertaking on the grounds provided in
Section 489.070.

(b) A The form for the temporary protective order shall
include a statement comparable to the one required by

subdivision (a) ; t-heeeﬂ%eﬂtefwhlehshal}bepfeseﬂbeéby

Comment. Section 489.230 is amended to make clear that the
statement required by subdivision (a) is to be included in the
notice of attachment provided by Section 488.020. The
amendment of subdivision (b) is technical.

§ 489.310 (amended). Undertaking for release of
attachment

SEC. 40. Section 489.310 of the Code of Civil Procedure
is amended to read:

489.310. (a) Upen reasonable notice to the plaintiff; a
defendant whese property has been or is subjeet to being
attached and whe has appeared in the action may apply te
t-heeeﬂﬁi-nwhieh%heaeﬁenispeﬂdiﬂg;er—,if&wfi%&
attachment i3 levied in anether ecounty; to & eourt in sueh
eounty hav-mg jurisdietion i eases invelving the ameount

in the writ; for an order permitting him to
substitute an underteldng in lieu of any property whieh has
been or is subjeet to being attached: Whenever a writ is
issued, a defendant who has appeared in the action may
apply by noticed motion to the court in which the action is
pending for an order permitting the defendant to substitute
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an undertaking for any of his property in the state which has
been or is subject to being attached. Where a writ Is issued
to a county other than the county where the action is
pending, a defendant who has appeared in the action may
apply by noticed motion to a court in such county having
Jurisdiction in cases involving the amount specified in the
writ issued to such county for an order permitting the
defendant to substitute an undertaking for any of his
property in that county which has been or is subject to
being attached.

(b) The application shall include a statement, executed
under oath, describing the character of the defendant’s title
to the property and the manner in which he acquired such
title.

(c) Before making such order, the court shall require the
defendant to file with the court in which the application is
made an undertaking to pay the plaintiff the value of the
property released not exceeding the amount of any
judgment recovered by the plaintiff in the action against
sueh the defendant. The amount of the undertaking filed
pursuant to this section shall be equal to the lesser of (1) the
value of the property attached or prevented from being
attached or (2) the amount specified by the writ to be
secured by the attachment. The court shall issue such order
upon being satisfied that a sufficient undertaking has been
filed.

(d) Where an action is against more than one defendant,
any defendant may make such application. The filing of an
undertaking by such defendant shall not subject him to any
demand against any other defendant; however, the levying
officer shall not be prevented thereby from attaching, or be
obliged to release from attachment, any property of any
other defendant. Where two or more defendants have an
interest in the same property, a joint application and
undertaking shall be filed to secure the release of such
property.

Comment. Subdivision (a) of Section 489.310 is amended to
make clear that, where a writ is issued to a county other than the
county where the action is pending, the defendant may apply to
either the court where the action is pending or the court in the
other county for an order allowing him to substitute an
undertaking for property which has been or is subject to being
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attached. The order of the court in the other county may allow
the release only of the property in that county whereas the order
of the court where the action is pending may release property
throughout the state. The amendment also provides that the
defendant applies by noticed motion rather than ‘“upon
reasonable notice to the plaintiff.”

§ 489.320 (amended). Undertaking to secure termination
of temporary protective order

SEC. 41. Section 489.320 of the Code of Civil Procedure
is amended to read:

489.320. (a) Upen reasenable notice to the plaintift a A
defendant who has been served with a temporary
protective order and who has appeared in the action may
apply by noticed motion to the court in which the action is
pending for an order terminating the temporary protective
order.

(b) Before making an order terminating the temporary
protective order, the court shall require the defendant to
file an undertaking to pay the plaintiff the amount of any
judgment recovered by the plaintiff in the action against
such defendant. The amount of the undertaking filed
pursuant to this section shall be equal to the amount of the
plaintiff’s claim. The court shall issue the order terminating
the temporary protective order upon being satisfied that a
sufficient undertaking has been filed.

(c) Where an action is against more than one defendant,
any defendant may make such application. The filing of an
undertaking by such defendant shall not subject him to any
demand against any other defendant; however, the levying
officer shall not be prevented thereby from attaching, or be
obliged to release from attachment, any property of any
other defendant. Where two or more defendants have an
interest in the same property, a joint application and
undertaking shall be filed to secure the release of such
property.

Comment. Subdivision (a) of Section 489.320 is amended to
provide that an application for an order under this section is
made by noticed motion.
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§ 490.010 (amended). Acts constituting wrongful
attachment

SEC. 42. Section 490.010 of the Code of Civil Procedure
is amended to read:

490.010. A wrongful attachment consists of any of the
following:

(a) The levy of a writ of attachment or the service of a
temporary protective order in an action in which
attachment is not authorized, except that it is not a
wrongful attachment if both of the following are
established:

(1) The levy was not authorized solely because of the
prohibition of subdivision (c) of Section 483.010.

(2) The person who sold or leased, or licensed for use,
the property, furnished the services, or loaned the money
reasonably believed that it would not be used primarily for
personal, family, or household purposes.

(b) The levy of a writ of attachment or the service of a
temporary protective order in an action in which the
plaintiff does not recover judgment.

(c) The levy of a writ of attachment obtained pursuant
to Article 3 (commencing with Section 484.510) of Chapter
4 or Chapter 5 (commencing with Section 485.010) on
property exempt from attachment except where the
plaintiff shows that he reasonably believed that the
property attached was not exempt from attachment.

(d) The levy of a writ of attachment on property of a
person other than the person against whom the writ was
issued except that it is not a wrongful attachment where the
plaintiff acted reasonably and in good faith in causing the
levy to be made. if elt of the following exist:

1) The property levied on is required by law te be
registered or reeorded in the name of the ewner

{8} k appeared thet; at the Himne of the levy; the persen
against whom the writ was issued was saeh registered of
reeord ewner:

{3} The plaintiff made the levy in good faith and in
relianee on the registered or recorded ewnership-

Comment. Subdivision (d) of Section 490.010 is amended to
broaden the exception to the plaintiff's statutory liability for
attachment of a third person’s property. The amendment makes
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clear that a plaintiff who acts reasonably and in good faith is not
liable under this chapter to a third person whose property is
attached. The requirement that the plaintiff “acted reasonably”
is an objective standard that depends upon the circumstances of
the case such as, for example, that the third person’s property was
located on the defendant’s premises or that the plaintiff relied on
registered or recorded ownership or the lack thereof. See Section
490.060 (common law remedies not limited). It should be noted
that an excessive attachment is a form of abuse of process. White
Lighting Co. v. Wolfson, 68 Cal.2d 336, 347-351, 438 P.2d 345,
351-354, 66 Cal. Rptr. 697, 703-706 (1968). The plaintiff’s failure to
increase the amount of an undertaking when ordered to do so is
not a wrongful attachment. Section 489.130.

§ 491.010 (amended). Examination of third person
indebted to or having property of defendant

SEC. 43. Section 491.010 of the Code of Civil Procedure
is amended to read:

491.010. (a) Any Upon app]ication of the plaintiff, the
court may order any person owing debts to the defendant,
or having in his possession or under his control any personal
property belonging to the defendant, meay be required to
appear before the court and be examined on oath regarding
such property. The plaintiffs application shall be
accompanied by an affidavit showing that the person
named therein owes debts to the defendant or has in his
possession or under his control personal property belonging
to the defendant.

(b) The plaintiff shall give the defendant at least three
days’ notice of an examination ordered pursuant to this
chapter.

b} (c) If the person ordered to appear pursuant to this
section fails to appear, and if the order requiring his
appearance has been served by a sheriff or some person
specially appointed by the court in the order, the court
may, pursuant to a warrant, have such person brought
before the court to answer for such failure to appear.

ey (d) After such examination, if the person admits
that he is indebted to the defendant, or that he holds
property belonging to the defendant, the court may order
that such debt or property belonging to the defendant be
attached in the manner and under the conditions provided
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by this title and that any amount owing be paid to the
levying officer. If the person admits that he holds property
which belongs to the defendant and in which he claims no
interest, the court may order that such property be
delivered to the levying officer on such terms as may be
just.

Comment. Subdivision (a) of Section 491.010 is amended to
provide for the plaintiff’s application and supporting affidavit.
See Section 482.040 (general requirements for affidavits).
Former Section 545 did not specify the procedure for obtaining
the order for an examination. Subdivision (b) requires the
plaintiff to give the defendant notice of the examination of a
third person. '

§ 492.030 (amended). Issuance of order and writ

SEC. 44. Section 492.030 of the Code of Civil Procedure
is amended to read:

492.030. (a) The court shall examine the application
and supporting affidavit and shall issue a right to attach
order , which shall state the amount to be secured by the
attachment, and order the issuance of a writ of attachment
if it finds all of the following:

(1) The claim upon which the attachment is based is one
upon which an attachment may be issued.

(2) The plaintiff has established the probable validity of
the claim upon which the attachment is based.

(3) The defendant is one described in Section 492.010.

(4) The attachment is not sought for a purpose other
than the recovery on the claim upon which the attachment
is based.

(5) The affidavit accompanying the application shows
that the property sought to be attached, or the portion
thereof specified in the writ, is subject to attachment
pursuant to Section 492.040.

(6) The plaintiff has provided the undertaking required
by Article 2 (commencing with Section 489.210) of Chapter
9.

b} The writ of attachment shall state the amount to be
seeured by the attachment and deseribe the property to be
levied upen-

e} (b) If the court finds that the application and
supporting affidavit do not satisfy the requirements of this
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chapter, it shall so state and deny the order. If denial is
solely on the ground that the defendant is not one described
in Section 492.010, the judicial officer shall so state and such
denial does not preclude the plaintiff from applying for a
right to attach order and writ of attachment under Chapter
4 (commencing with Section 484.010) with the same
affidavits and supporting papers.

Comment. Section 492.030 is amended in the same manner as
Section 484.090. See Comment to Section 484.090.

§ 492.090 (amended). Issuance of additional writ

SEC. 45. Section 492.090 of the Code of Civil Procedure
is amended to read:

492.090. The court shall examine the application and
supporting affidavit and shall isswe the order the issuance of
a writ of attachment ; whieh shall state the ameunt to be
seeured by the attachment and deseribe the property to be
levied upen; if it finds all of the following:

(a) A right to attach order has been issued in the action
pursuant to Section 492.030.

(b) The affidavit accompanying the application shows
that the property sought to be attached, or the portion
thereof specified in the writ, is subject to attachment
pursuant to Section 492.040.

(c) The plaintiff has provided the undertaking required
by Article 2 (commencing with Section 489.210) of Chapter
9.

Comment. Section 492.090 is amended in the same manner as
Section 484.370. See Comment to Section 484.370.

§ 688 (amended). Property liable; manner of levy
or release; exemptions from levy and sale;
effective period of levy; alias executions

SEC. 46. Section 688 of the Code of Civil Procedure is
amended to read:

688. (a) All goods, chattels, moneys or other property,
both real and personal, or any interest therein, of the
judgment debtor, not exempt by law, and all property and
rights of property levied upon under attachment in the
action, are subject to execution.
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(b) All property subject to execution may be levied upon

or released from levy in like manner as like property may
be levied upon or released from attachment, except that
tangible personal property in the possession of the
judgment debtor shall always be levied upon in the manner
provided by Section 488.320. Notwithstanding the
provisions of Title 6.5 (commencing with Section 481.010),
service on the judgment debtor of a copy of the writ of
execution shall be made either by personal delivery or by
mail to the judgment debtor at the address furnished by the
judgment creditor. To levy upon any property or debt
owed to the judgment debtor which is subject to execution
but for which a method of levy of attachment is not
provided, the levying officer shall serve upon the person in
possession of such property or owing such debt, or his agent
(1) a copy of the writ of execution and (2) a notice that such
property or debt is levied upon in pursuance of such writ.

(c) Until alevy, no property shall be affected by issuance
of a writ of execution or its delivery to the levying officer.

(d) No levy shall bind any property for a longer period
than one year from the date of the issuance of the
execution, except a levy on the interests or claims of heirs,
devisees, or legatees in or to assets of deceased persons
remaining in the hands of executors or administrators
thereof prior to distribution and payment. However, an
alias execution may be issued on said judgment and levied
on any property not exempt from execution.

(e) Notwithstanding subdivision (a), no cause of action
nor judgment as such, nor license issued by this state to
engage in any business, profession, or activity, shall be
subject to levy or sale on execution.

(f) When a check, draft, money order, or other order for
the withdrawal of money from a banking corporation or
association, the United States, any state, or any public entity
within any state, payable to the defendant on demand,
comes into the possession of a levying officer under a writ
of execution, the provisions of Section 488.520 are
applicable.

Comment. Subdivision (f) is added to Section 688 to continue
authority formerly provided by subdivision 6 of Section 542.
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§ 690.50 (technical amendment)

SEC. 47. Section 690.50 of the Code of Civil Procedure
is amended to read:

690.50. (a) If the property mentioned in Sections 690.1
to 690.29, inclusive, shall be levied upon under writ of
attachment or execution, the defendant er judgment
debtor (herein referred to as “the debtor™), in order to
avail himself of his exemption rights as to such property,
shall within 20 days, in the case of real property described
in Section 690.235, and 10 days, in the case of all other
property, from the date such property was levied upon
deliver to the levying officer an affidavit of himself or his
agent, together with a copy thereof, alleging that the
property levied upon, identifying it, is exempt, specifying
the section or sections of this code on which he relies for his
claim to exemption, and all facts necessary to support his
claim, and also stating therein his address within this state
for the purpose of permitting service by mail upon him of
the counteraffidavit and any notice of the motion herein
provided. For purposes of this section, if the property levied
upon consists of the earnings of a judgment debtor, each
date that earnings are withheld from the judgment debtor
shall be deemed to be the date such earnings were levied
upon. A judgment debtor shall have the right to file a
separate claim of exemption each time that a withholding
of earnings occurs, provided, that if a prior claim of
exemption has been adjudicated under the same levy, that
each separate claim of exemption thereafter be supported
by a statement under oath alleging the changed
circumstances which support the new claim of exemption.
If a claim of exemption be allowed, the judgment creditor
shall have the right, at any time during the effective period
of the claim of exemption, to move the court for
consideration of the claim previously granted on the
grounds of a material change of circumstances affecting the
debtor’s exemption rights. If the judgment creditor does
make such a motion, he must support his motion by a
statement under oath alleging the changed circumstances
which support his motion for consideration.

(b) Forthwith upon receiving the affidavit of exemption,
the levying officer shall serve upon the plaintiff or the
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person in whose favor the writ runs (herein referred to as
“the creditor”), either personally or by mail, a copy of the
affidavit of exemption, together with a writing, signed by
the levying officer, stating that the claim to exemption has
been received and that the officer will release the property
unless he receives from the creditor a counteraffidavit
within 10 days after service of such writing, in the case of
real property described in Section 690.235, and within five
days after service of such writing, in all other cases.

(c) If the creditor desires to contest the claim to
exemption, he shall, within such period of 10 days, in the
case of real property described in Section 690.235, and five
days, in all other cases, file with the levying officer a
counteraffidavit alleging that the property is not exempt
within the meaning of the section or sections of this code
relied upon, or if the claim to exemption be based on
Sections 690.2, 690.3, 690.4, or 690.6, alleging that the value
of the property claimed to be exempt is in excess of the
value stated in the applicable section or sections, together
with proof of service of a copy of such counteraffidavit upon
the debtor.

(d) If no such counteraffidavit, with such proof of
service, is so filed with the levying officer within the time
allowed, the officer shall forthwith release the property.

(e) If such counteraffidavit, with such proof of service, is
so filed, either the creditor or the debtor shall be entitled
to a hearing in the court in which the action is pending or
from which the writ issued for the purpose of determining
the claim to exemption, the priority or division of payment
between one or more creditors from nonexempt earnings
under the provisions of Section 690.6 or the value of the
property claimed to be exempt. Such hearing shall be
granted by the court upon motion of either party made
within five days after the counteraffidavit is filed with the
levying officer, and such hearing must be had within 15
days from the date of the making of such motion unless
continued by the court for good cause. The party making
the motion for hearing shall give not less than five days’
notice in writing of such hearing to the levying officer and
to the other party, and specify therein that the hearing is
for the purpose of determining the claim to exemption. The



ATTACHMENT 869

notice may be of motion or of hearing and upon the filing
of the notice with the clerk of the court, the motion is
deemed made.

(f) If neither party makes such motion within the time
allowed, or if the levying officer shall not have been served
with a copy of the notice of hearing within 10 days after the
filing of the counteraffidavit, the levying officer shall
forthwith release the property to the debtor.

(g) At any time while the proceedings are pending,
upon motion of either party or upon its own motion, the
court may (1) order the sale of any perishable property
held by such officer and direct disposition of the proceeds
of such sale, and (2) make such other orders as may be
proper under the particular circumstances of the case. Any
orders so made may be modified or vacated by the court or
judge granting the same, or by the court in which the
proceedings are pending, at any time during the pendency
of the proceedings, upon such terms as may be just.

(h) The levying officer in all cases shall retain physical
possession of the property levied upon if it is capable of
physical possession, or in the case of property not capable
of physical possession, the levy shall remain in full force and
effect, pending the final determination of the claim to
exemption. However, no sale under execution shall be had
prior to such final determination unless an order of the
court hearing the claim for exemption shall so provide.

(i) At such hearing, the party claiming the exemption
shall have the burden of proof. The affidavits and
counteraffidavits shall be filed by the levying officer with
the court and shall constitute the pleadings, subject to the
power of the court to permit an amendment in the interests
of justice. The affidavit of exemption shall be deemed
controverted by the counteraffidavit and both shall be
received in evidence. Nothing herein shall be construed to
deprive anyone of the right to a jury trial in any case where,
by the Constitution, such right is given, but a jury trial may
be waived in any such case in like manner as in the trial of
an action. No findings shall be required in a proceeding
under this section. When the hearing is before the court
sitting without a jury, and no evidence other than the
affidavit and counteraffidavit is offered, the court, if
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satisfied that sufficient facts are shown thereby, may make
its determination thereon. Otherwise, it shall crder the
hearing continued for the production of other evidence,
oral or documentary, or the filing of other affidavits and
counteraffidavits. At the conclusion of the hearing, the
court shall give judgment determining whether the claim
to exemption shall be allowed or not, in whole or in part,
and may give judgment determining the priority or division
of payment between one or more creditors from
nonexempt earnings under the provisions of Section 690.6,
which judgment shall be determinative as to the right of the
creditor to have the property taken and held by the officer
or to subject the property to payment or other satisfaction
of his judgment. In such judgment the court shall make all
proper orders for the disposition of such property or the
proceeds thereof.

(j) A copy of any judgment entered in the trial court
shall be forthwith transmitted by the clerk to the levying
officer in order to permit such officer to either release the
property attached or to continue to hold it to sell it, in
accordance with the provisions of the writ previously
delivered to him. Such officer, unless an appeal from the
judgment is waived, or the judgment has otherwise become
final, shall continue to hold such property under
attachment or execution, continuing the sale of any
property held under execution until such judgment
becomes final. However, if a claim to exemption under
Section 690.6 is allowed by such judgment, the debtor shall
be entitled to a release of the earnings so exempted at the
expiration of three days, unless otherwise ordered by the
court, or unless the levying officer shall have been served
with a copy of a notice of appeal from the judgment.

(k) When any documents required hereunder are
served by mail, the provisions of this code relating to
service by mail shall be applicable thereto.

() Whenever the time allowed for an act to be done
hereunder is extended by the court, written notice thereof
shall be given promptly to the opposing party, unless such
notice be waived, and to the levying officer.

(m) An appeal lies from any judgment under this
section. Such appeal te shall be taken in the manner
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provided for appeals in the court in which the proceeding
is had.

Comment. Subdivisions (a) and (b) of Section 690.50 are
amended to delete the references to attachment. Exemptions
from attachment are governed by Title 6.5 (commencing with
Section 481.010), but that title incorporates Section 690.50 by
reference with some modifications. See Sections 482.100, 484.530,
485.230.



APPENDIX

Corrections of Comments to Sections
489.110 and 490.010

The Comments to Sections 489.110 and 490.010 should
read as follows:

Section 489.110

Comment. Section 489.110 supplements Section 1058a. Under
Section 1058a, a motion to enforce liability on an undertaking is
directed to the sureties. Section 489.110 makes clear that the
liability may be enforced directly against the sureties. In contrast
with what appeared to be the former law, the beneficiary need
not attempt to satisfy his judgment first from the assets of the
principal. Cf former Section 552; Bezaire v. Fidelity & Deposit
Co., 12 Cal. App.3d 888, 91 Cal. Rptr. 142 (1970); Civil Code
§ 2845. It is not clear whether the enactment in 1972 of Section
1058a changed the former rule.

Section 489.110 in no way interferes with the contractual
relationship between principal and surety.

Section 490.010

Comment. Section 490.010 provides a statutory cause of
action for wrongful attachment in four specific situations. As
Section 490.060 makes clear, the liability provided by Section
490.010 is not exclusive. The defendant may pursue his common
law remedies if he chooses.

Subdivision (a). Subdivision (a) provides that wrongful
attachment occurs when a writ of attachment is levied or a
protective order is served in an action where attachment is not
authorized. An exception is provided, however, which protects
the plaintiff where levy is not authorized because the goods,
services, or money furnished were used primarily for consumer
purposes but the person who furnished them reasonably
believed that they would not be so used. This provision is based
on a portion of subdivision (a) of former Section 539 which
provided for recovery where “the restraining order or the
attachment is discharged on the ground that the plaintiff was not
entitled thereto under Sections 537 to 537.2, inclusive.”

Subdivision (b). Subdivision (b) provides that wrongful
attachment occurs when a writ of attachment is levied or a
protective order is served where judgment in the action is not in

(872)
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favor of the plaintiff. This provision is based on another portion
of subdivision (a) of former Section 539 which provided for
recovery where “the defendant recovers judgment.”

Subdivision (c). Subdivision (c) provides that wrongful
attachment occurs when the plaintiff levies an ex parte writ of
attachment on property which is exempt from attachment
except where the writ was obtained under Chapter 12
(nonresident attachment) of this title or where the plaintiff
reasonably believed that the property was not exempt from
attachment. See Section 487.020 (property exempt from
attachment). The determination that the property was not
exempt made pursuant to Section 484.520, 485.220, or 485.540
does not preclude a finding that the plaintiff acted unreasonably.
For example, the determination may have been based on false
affidavits or inadequate investigation by the plaintiff.
Attachment of exempt property was classified as a form of abuse
of process. See White Lighting Co. v. Wolfson, 68 Cal.2d 336, 349,
438 P.2d 345, 353, 66 Cal. Rptr. 697, 705 (1968); McNabb v. Byrnes,
92 Cal. App. 337, 268 P. 428 (1928).

Subdivision (d). Subdivision (d) provides that wrongful
attachment occurs when a writ of attachment is levied against
property of a person other than the person against whom the writ
is issued. This will generally be a nonparty but may include a
codefendant. An exception is provided comparable to that
provided in Section 689. Under former law, the remedy of a third
person was to file a complaint in intervention (see Beshara v.
Goldberg, 221 Cal. App.2d 392, 34 Cal. Rptr. 501 (1963)), a
third-party claim under Code of Civil Procedure Section 689, or
a separate action for damages for conversion, trespass, or some
other tort (see McPheeters v. Bateman, 11 Cal. App.2d 106, 53
P.2d 195 (1936); Edwards v. Sonoma Valley Bank, 59 Cal. 136
(1881)), or for specific recovery (see Taylor v. Bernheim, 58 Cal.
App. 404, 209 P. 55 (1922) ). See generally 5 B. Witkin, California
Procedure, Enforcement of Judgment §§ 103-115, at 3468-3481
(2d ed. 1971). Subdivision (d) does not preclude such actions
(see Section 490.060) but provides a statutory alternative.
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