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SUMMARY OF WORK OF COMMISSION

Recommendations to 1984 Legislative Session

The California Law Revision Commission plans to submit
important recommendations to the 1984 session of the
Legislature in the fields of probate law and procedure and family
law.

Some of the probate law recommendations are designed to
reduce the cost and delay of probate. These recommendations
relate to independent administration of estates and distribution
of estates without administration. Other probate law
recommendations relate to wills, intestate succession, creditor’s
right to reach payments from a trust, requirements for execution
of witnessed wills, filing notice of wills, recording affidavit of
death, and simultaneous deaths.

The recommendations relating to family law deal with such
matters as marital property presumptions and transmutations,
disposition of community property, liability of marital property
for debts, reimbursement of educational expenses, and liability of
stepparent for child support.

Other recommendations deal with dismissal of a civil action for
lack of prosecution, severance of joint tenancy, quiet title and
partition judgments, dormant mineral rights, creditors’
remedies, and statutory forms for powers of attorney.
Recommendations on other matters will be submitted if work on
them is completed in time to permit their submission to the 1984
session.

Recommendations Enacted by 1983 Legislative Session

In 1983, 12 of 14 bills recommended by the Commission were
enacted. One bill will be acted upon by the Legislature in 1984.
A comprehensive statute relating to wills and intestate
succession was enacted. This statute is the first phase of the
Commission’s study and revision of the California Probate Code.
Other bills enacted in 1983 dealt with:

—Durable power of attorney for health care decisions

—Missing persons

—Division of marital property

—Limited conservatorship proceedings

—Disclaimer of testamentary and other interests

—Emancipated minors

—Claims against public entities

—Bonds and undertakings
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—Nonprobate transfers

—Vacation of public streets

—~Creditors’ remedies

Commission recommendations enacted by the 1983 session
affected 701 sections of the California statutes: 332 new sections
were enacted, 130 sections were amended, and 239 sections were
repealed.

Commission Plans for 1984

During 1984, the Commission plans to devote its attention
primarily to securing the enactment of legislation recommended
to the 1984 Legislature and to the preparation of legislation
relating to probate law and procedure and to family law. Other
topics will be considered to the extent time and resources permit.
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In conformity with Government Code Section 10335, the
California Law Revision Commission herewith submits this
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I am pleased to report that at the 1983 legislative session 12 of
14 bills introduced to implement the Commission’s
recommendations were enacted. Final action on one bill will be
taken by the Legislature in 1984.
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was the author of 11 of the Commission recommended measures
enacted in 1983.
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ANNUAL REPORT FOR THE YEAR 1983
INTRODUCTION

The California Law Revision Commission' was created in 1953
(as the permanent successor to the Code Commission) with the
responsibility for a continuing substantive review of California
statutory and decisional law.? The Commission studies the
California law to discover defects and anachronisms and
recommends legislation to make needed reforms.

The Commission assists the Legislature in keeping the law up
to date by:

(1) Intensively studying complex and sometimes
controversial subjects;

(2) Identifying major policy questions for legislative attention;

(3) Gathering the views of interested persons and
organizations; and

(4) Drafting recommended legislation for legislative
consideration.

The efforts of the Commission permit the Legislature to
determine significant policy questions rather than to concern
itself with the technical problems in preparing background
studies, working out intricate legal problems, and drafting
needed legislation. The Commission thus enables the Legislature
to accomplish needed reforms that otherwise might not be made
because of the heavy demands on legislative time. In some cases,
the Commission’s report demonstrates that no new legislation on
a particular topic is -:eeded, thus relieving the Legislature of the
need to study the topic.

The Commission consists of:

—A Member of the Senate appointed by the Committee on
Rules.

—A Member of the Assembly appointed by the Speaker.

—Seven members appointed by the Governor with the advice
and consent of the Senate.

—The Legislative Counsel who is an ex officio member.

The Commission may study only topics that the Legislature by
concurrent resolution authorizes it to study. The Commission
now has a calendar of 22 topics.®

Commission recommendations have resulted in the enactment
of legislation affect’ g 8,264 sections of the California statutes:
! See Gov't Code §§ 10300-10340 (statute establishing Law Revision Commission).

2 Gee 1 Cul. L. Revision Coinm'n Reports, Annual Report for 1954 at 7 (1957).
3 See list of topics under “Culendar of Topics for Study™ infra.

(809)
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3,557 sections have been added, 1,899 sections amended, and
2,808 sections repealed. Of the 158 Commission
recommendations submitted to the Legislature, 144 (91%) have
been enacted into law either in whole or in substantial part.*

The Commission’s recommendations and studies are published
as pamphlets and later in hardcover volumes. A list of past
publications and information on where and how copies may be
obtained may be found at the end of this Report.

1984 LEGISLATIVE PROGRAM

The Commission plans to recommend legislation on the
following subjects to the 1984 Legislature:

(1) Liability of marital property for debts.

(2) Marital property presumptions and transmutations.®

(3) Awarding temporary use of family home.”

(4) Disposition of community property.®

() Reimbursement of educational expenses.’

(6) Special appearance in family law proceedings.*

(7) Liability of stepparent for child support.!

(8) Statutory forms for durable powers of attorney.?

(9) Distribution of decedent’s estate without administration.”®

(10) Independent administration of decedent’s estate.!

(11) Execution of witnessed wills.'

* See list of recommendations and legislative action in Appendix I infra.

% See Recommendation Relating to Liability of Marital Property for Debts, 17 Cal. L.
Revision Comm'n Reports 1 (1984).

¢ See Recommendations Relating to Family Law, 17 Cal. L. Revision Comm’n Reports 201
(1984).

" See Recommendations Relating to Family Law, 17 Cal. L. Revision Comm’n Reports 201
(1984).

8 See gzommendaﬁons Relating to Family Law, 17 Cal. L. Revision Comm’n Reports 201
(1984).

® See Recommendations Relating to Family Law, 17 Cal. L. Revision Comm’n Reports 201
(1984).

% See Recommendations Relating to Family Law, 17 Cal. L. Revision Comm'n Reports
201 (1984).

! See Recommendations Relating to Family Law, 17 Cal. L. Revision Comm'n Reports
201 (1984).

% See Recommendation Relating to Statutory Forms For Durable Powers of Attorney,
17 Cal. L. Revision Comm’'n Reports 701 (1984).

" See Recommendations Relating to Probate Law, 17 Cal. L. Revision Comm’n Reports
401 (1984).

" See Recommendations Relating to Probate Law, 17 Cal. L. Revision Comm'n Reports
401 (1984).

¥ See Recommendations Relating to Probate Law, 17 Cal. L. Revision Comm'n Reports
401 (1984).
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(12) Simultaneous deaths."®

(13) Notice of will.”

(14) Garnishment of amounts payable to trust beneficiary."

(15) Bonds for personal representatives.”

(16) Wills and intestate succession.”

(17) Recording affidavit of death.”

(18) Uniform Transfers to Minors Act.®

(19) Dismissal for lack of prosecution.®

(20) Severance of joint tenancy.*

(21) Effect of quiet title and partition judgments.®

(22) Dormant mineral rights.*

(23) Creditors’ remedies.”

(24) Rights among cotenants in and out of possession of real
property.®

(25) Statutes of limitation for felonies.”

Other recommendations will be submitted if work on them is
completed in time to permit their submission to the 1984 session
of the Legislature.

8 See Recommendations Relating to Probate Law, 17 Cal. L. Revision Comm'n Reports
401 (1984).

Y See Recommendations Relating to Probate Law, 17 Cal. L. Revision Comm’n Reports

401 (1984).

8 See Recommendations Relating to Probate Law, 17 Cal. L. Revision Comm’n Reports
401 (1984).

¥ See Recommendations Relating to Probate Law, 17 Cal. L. Revision Comm'n Reports
401 (1984).

® See Recommendations Relating to Probate Law, 17 Cal. L. Revision Comm'n Reports
401 (1984).

% Goe Recommendations Relating to Probate Law, 17 Cal. L. Revision Comm’'n Reports
401 (1984).

2 This recommendation will be separately published.

% See Revised Recommendation Relating to Dismissal for Lack of Prosecution (June
1983), published as Appendix XII to this Report.

¥ See Recommendation Relating to Severance of Joint Tenancy (November 1983),
published as Appendix XIII to this Report.

B See Recommendation Relating to Effect of Quiet Title and Partition Judgments
(September 1983), published as Appendix XIV to this Report.

% See Recommendation Relating to Dormant Mineral Rights (September 1983),
published as Appendix XV to this Report.

7 See Recommendation Relating to Creditors’ Remedies (November 1983), published as
Appendix XVI to this Report.

B gee Recommendation Relating to Rights Among Cotenants In Possession and QOut of
Possession of Real Property (September 1983), published as Appendix XVII to this
Report.

% This recommendation will be separately published.
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MA]JOR STUDIES IN PROGRESS
Probate Code

The 1980 session of the Legislature directed the Commission to
make a study of the Probate Code. A number of
recommendations arising out of this study were submitted to the
1983 Legislature. See the discussion under “Legislative History of
Recommendations Submitted to 1983 Legislative Session” infra.

The Commission proposes for enactment in 1984
recommendations relating to additional aspects of probate law
and related areas—such as independent administration of
estates, distribution of estates without administration, execution
of witnessed wills, simultaneous deaths, filing notice of will,
garnishment of amounts payable from trusts, bonds for personal
representatives, recording affidavit of death, Uniform Transfers
to Minors Act, and wills and intestate succession. See
Recommendations Relating to Probate Law, 17 Cal. L. Revision
Comm’n Reports 401 (1984). The Commission will also submit a
recommendation proposing the enactment of statutory forms for
powers of attorney. See Recommendation Relating to Statutory
Forms for Durable Powers of Attorney, 17 Cal. L. Revision
Comm’n Reports 701 (1984).

The Commission has retained the following expert consultants
to assist the Commission in its study of probate law: Professor
Paul E. Basye, Hastings College of the Law, Professor Gail B.
Bird, Hastings College of the Law, Professor James L. Blawie,
University of Santa Clara Law School, Professor Jesse
Dukeminier, U.C.L.A. Law School, Professor Susan F. French,
U.C. Davis School of Law, Professor Edward C. Halbach, Jr., U.C.
Berkeley Law School, and Professor Russell D. Niles, Hastings
College of the Law. The Commission is working in close
cooperation with the Estate Planning, Trust and Probate Law
Section of the State Bar, and the Probate and Trust Law Section
of the Los Angeles County Bar Association.

Family Law

A major topic that has been under active study by the
Commission is the law relating to community property. Several
recommendations arising out of this study were submitted to the
1983 Legislature. See the discussion under “Legislative History of
Recommendations Submitted to 1983 Legislative Session” infra.
In 1983, the Legislature expanded the scope of this topic to
include all aspects of family law.
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A recommendation was submitted to the 1983 Legislature
relating to the liability of various kinds of community property
and separate property to third-party creditors for debts and tort
obligations of either or both spouses. See Assembly Bill No. 1460;
Recommendation Relating to Liability of Marital Property for
Debts, 17 Cal. L. Revision Comm’n Reports 1 (1984). Final action
on this bill will be taken by the Legislature in 1984.

The Commission plans to submit for enactment at the 1984
session recommendations relating to other aspects of family
law—such as marital property presumptions and transmutations,
disposition of community property, reimbursement of
educational expenses, special appearance in family law
proceedings, awarding temporary use of the family home, and
liability of stepparent for child support. Recommendations on
these aspects of family law may be found in the Commission’s
Recommendations Relating to Family Law, 17 Cal. L. Revision
Comm’n Reports 201 (1984).

The Commission is working closely with the Property Division
Committee of the State Bar Family Law Section. Professor
William A. Reppy, Jr., Duke Law School, is the Commission’s
principal consultant on this topic. Professor Bruce Wolk, U.C.
Davis Law School, serves as a special consultant on the tax aspects
of the family law study.

Statutes of Limitation for Felonies

The Commission was directed by the 1981 Legislature to study
whether the law relating to statutes of limitation for felonies
should be revised. The Commission retained Professor Gerald F.
Uelmen, Loyola Law School, Los Angeles, as a consultant on this
topic. Professor Uelmen prepared a background study for the
Commission. See Uelmen, Making Sense Out of the California
Criminal Statute of Limitations, 15 Pac. LJ. 35 (1983). The
Commission plans to submit a recommendation on this topic to
the 1984 Legislature.

CALENDAR OF TOPICS FOR STUDY

Topics Authorized for Study

The Commission has on its calendar of topics the topics listed
below. Each of these topics has been authorized for Commission
study by the Legislature.!

! Section 10335 of the Government Code provides that the Commission shall study, in
addition to those topics which it recommends and which are approved by the
Legislature, any topics which the Legislature by concurrent resolution refers to it for
study.
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Topics Under Active Consideration

During the next year, the Commission plans to devote
substantially all of its time to consideration of the following
topics:

Creditors’ remedies. Whether the law relating to creditors’
remedies (including, but not limited to, attachment,
garnishment, execution, repossession of property (including the
claim and delivery statute, self-help repossession of property, and
the Commercial Code repossession of property provisions), civil
arrest, confession of judgment procedures, default judgment
procedures, enforcement of judgments, the right of redemption,
procedures under private power of sale in a trust deed or
mortgage, possessory and nonpossessory liens, and related
matters) should be revised.?

The Commission plans to submit a recommendation on this
topic to the 1984 legislative session. See Recommendation
Relating to Creditors’ Remedies (November 1983), published as
Appendix XVI to this Report.

Probate Code. Whether the California Probate Code should
be revised, including but not limited to whether California
should adopt, in whole or in part, the Uniform Probate Code.?

The Commission plans to submit a number of
recommendations on this topic to the 1984 legislative session. For
additional information on this topic, see discussion under “Major
Studies in Progress” supra.

Real and personal property. Whether the law relating to real
and personal property (including, but not limited to, a
Marketable Title Act, covenants, servitudes, conditions, and
restrictions on land use or relating to land, possibilities of
reverter, powers of termination, Section 1464 of the Civil Code,
escheat of property and the disposition of unclaimed or
abandoned property, eminent domain, quiet title actions,
abandonment or vacation of public streets and highways,
partition, rights and duties attendant upon termination or
abandonment of a lease, powers of appointment, and related
matters) should be revised.*

The Commission plans to submit several recommendations on
this topic to the 1984 legislative session. See Recommendation
% Authorized by 1983 Cal. Stats. res. ch. 40. See also 1974 Cal. Stats. res. ch. 45; 1972 Cal.

Stats. res. ch. 27; 1957 Cal. Stats. res. ch. 202; 1 Cal. L. Revision Comm’n Reports, “1957
Report” at 15 (1957).

% Authorized by 1980 Cal. Stats. res. ch. 37.

* Authorized by 1983 Cal. Stats. res. ch. 40. In 1983, the Legislature consolidated
previously authorized aspects of real and personal property law into one topic.
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Relating to Effect of Quiet Title and Fartition Judgments
(September 1983), published as Appendix XIV to this Report;
Recommendation Relating to Dormant Mineral Rights
(September 1983), published as Appendix XV to this Report;
Recommendation Relating to Rights Among Cotenants In
Possession and Out of Possession of Real Property (September
1983), published as Appendix XVII to this Report;
Recommendation Relating to Severance of Joint Tenancy
(November 1983), published as Appendix XIII to this Report.

Professor James L. Blawie, University of Santa Clara Law
School, has prepared an analysis of the areas and problems that
might be covered by this study. Professors Paul E. Basye,
Hastings College of the Law, Jesse Dukeminier, U.C.L.A. Law
School, Susan F. French, U.C. Davis Law School, and Professor
Russell D. Niles, Hastings College of the Law, also serve as expert
consultants.

Family law. Whether the law relating to family law
(including, but not limited to, community property) should be
revised.’

The Commission plans to submit a number of
recommendations on this topic to the 1984 legislative session. For
additional information on this topic, see “Major Studies in
Progress” supra.

Involuntary dismissal for lack of prosecution. Whether the
law relating to involuntary dismissal for lack of prosecution
should be revised.’

The Commission plans to submit a recommendation on this
subject to the 1984 legislative session. See Revised
Recommendation Relating to Dismissal for Lack of Prosecution
(June 1983), published as Appendix XII to this Report.

Statutes of limitation for felonies. Whether the law relating
to statutes of limitations applicable to felonies should be revised.’

The Commission plans to submit a recommendation on this
topic to the 1984 legislative session.

For additional information on this topic, see “Major Studies in
Progress” supra.

8 Authorized by 1983 Cal. Stats. res. ch. 40. See also 1978 Cal. Stats. res. ch. 65; 16 Cal. L.
Revision Comm'n Reports 2019 (1982); 14 Cal. L. Revision Comm’n Reports 22
(1978).

6 Authorized by 1978 Cal. Stats. res. ch. 63. See also 14 Cal. L. Revision Comm'n Reports
23 (1978).

7 Authorized by 1981 Cal. Stats. ch. 909, § 3.
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Rights and disabilities of minors and incompetent
persons. Whether the law relating to the rights and disabilities
of minors and incompetent persons should be revised.?

The Commission plans to submit a recommendation on this
topic to the 1984 legislative session. See Recommendation
Relating to Statutory Forms For Durable Powers of Attorney, 17
Cal. L. Revision Comm’n Reports 701 (1984).

Other Topics Authorized for Study

The Commission has not yet begun the preparation of a
recommendation on the topics listed below.

Prejudgment interest. Whether the law relating to the award
of prejudgment interest in civil actions and related matters
should be revised.®

Class actions. Whether the law relating to class actions should
be revised."

Offers of compromise. Whether the law relating to offers of
compromise should be revised.!

Discovery in civil cases. Whether the law relating to
discovery in civil cases should be revised.?

Procedure for removal of invalid liens. Whether a summary
procedure should be provided by which property owners can
remove doubtful or invalid liens from their property, including
a provision for payment of attorneys fees to the prevailing party.”

Special assessment liens for public improvements. Whether
acts governing special assessments for public improvements
should be simplified and unified."

Topics Continued on Calendar for Further Study

On the following topics, studies and recommendations relating
to the topic, or one or more aspects of the topic, have been made.

8 Authorized by 1979 Cal. Stats. res. ch. 19. See also 14 Cal. L. Revision Comm'n Reports
217 (1978).
® Authorized by 1971 Cal. Stats. res. ch. 75.

' Authorized by 1975 Cal. Stats. res. ch. 15. See also 12 Cal. L. Revision Comm'n Reports
524 (1974).

"' Authorized by 1975 Cal. Stats. res. ch. 15. See also 12 Cal. L. Revision Comm'n Reports
525 (1974).

2 Authorized by 1975 Cal. Stats. res. ch. 15. See also 12 Cal. L. Revision Comm'n Reports
526 (1974).

13 Authorized by 1980 Cal. Stats. res. ch. 37.
* Authorized by 1980 Cal. Stats. res. ch. 37.
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The topics are continued on the Commission’s calendar for
further study of recommendations not enacted or for the study
of additional aspects of the topic or new developments.

Child custody, adoption, guardianship, and related
matters. Whether the law relating to custody of children,
adoption, guardianship, freedom from parental custody and
control, and related matters should be revised.”

Evidence. Whether the Evidence Code should be revised.'

Arbitration. Whether the law relating to arbitration should
be revised.”

Modification of contracts. Whether the law relating to
modification of contracts should be revised.'®

Governmental liability. Whether the law relating to
sovereign or governmental immunity in California should be
revised."

Inverse condemnation. Whether the decisional, statutory,
and constitutional rules governing the liability of public entities
for inverse condemnation should be revised (including, but not
limited to, liability for damages resulting from flood control
projects) and whether the law relating to the liability of private
persons under similar circumstances should be revised.”

Liquidated damages. Whether the law relating to
liquidated damages in contracts generally, and particularly in
leases, should be revised.?

Parol evidence rule. Whether the parol evidence rule should
be revised.®

Pleadings in civil actions. Whether the law relating to
pleadings in civil actions and proceedings should be revised.”

15 Authorized by 1972 Cal. Stats. res. ch. 27. See also 10 Cal. L. Revision Comm’n Reports
1122 (1971); 1956 Cal. Stats. res. ch. 42; I Cal. L. Revision Comm’n Reports, “1956
Report™ at 29 (1957).

16 Authorized by 1965 Cal. Stats. res. ch. 130.

7 Authorized by 1968 Cal. Stats. res. ch. 110. See also 8 Cal. L. Revision Comm’n Reports
1325 (1967).

18 Authorized by 1974 Cal. Stats. res. ch. 45. See also 1957 Cal. Stats. res. ch. 202; 1 Cal.
L. Revision Comm’n Reports, “1957 Report™ at 21 (1957).

¥ Authorized by 1977 Cal. Stats. res. ch. 17. See also 1957 Cal. Stats. res. ch. 202.

# Authorized by 1971 Cal. Stats. res. ch. 74. See also 1970 Cal. Stats. res. ch. 46; 1965 Cal.
Stats. res. ch. 130.

2 Authorized by 1973 Cal. Stats. res. ch. 39. See also 1969 Cal. Stats. res. ch. 224.

2 Authorized by 1971 Cal. Stats. res. ch. 75 Sce also 10 Cal. L. Revision Comm’n Reports
1031 (1971).

2 Authorized by 1980 Cal. Stats. res. ch. 37,
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Topics for Future Consideration

The Commission now has a number of major studies on its
calendar. The topics authorized for study were expanded by the
1983 Legislature to cover all aspects of family law and to cover
the broad topic of real and personal property. Because of the
substantial and numerous topics already on its calendar, the
Commission does not at this time recommend any additional
topics for inclusion on its calendar of topics.

FUNCTION AND PROCEDURE OF COMMISSION

The principal duties of the Law Revision Commission' are to:

(1) Examine the common law and statutes for the purpose of
discovering defects and anachronisms.

(2) Receive and consider suggestions and proposed changes in
the law from the American Law Institute, the National
Conference of Commissioners on Uniform State Laws? bar
associations, and other learned bodies, and from judges, public
officials, lawyers, and the public generally.

(3) Recommend such changes in law as it deems necessary to
bring the law of this state into harmony with modern conditions.?

The Commission is required to file a report at each regular
session of the Legislature containing a calendar of topics selected
by it for study, listing both studies in progress and topics intended
for future consideration. The Commission may study only topics
which the Legislature, by concurrent resolution, authorizes it to
study.*

The Commission’s work on a recommendation is commenced
after a background study has been prepared. In some cases, the
study is prepared by a member of the Commission’s staff, but
some of the studies are undertaken by specialists in the fields of
law involved who are retained as research consultants to the
Commission. This procedure not only provides the Commission
with invaluable expert assistance but is economical as well

' Gov't Code §§ 10300-10340 (statute establishing Law Revision Commission).

% The Commission’s Executive Secretary serves as an Associate Member of the National
Conference of Commissioners on Uniform State Laws.

% Sec Gov't Code § 10330. The Commission is also directed to recommend the express
repeal of all statutes repealed by implication or held unconstitutional by the
California Supreme Court or the Supreme Court of the United States. Gov’t Code
§ 10331

* See Gov't Code § 10335. In addition, Code of Civil Procedure Section 703.120 requires
the Commission to review statutes providing for exemptions from enforcement of
money judgments each 10 years and to recommend any needed revisions. The
Commission is also directed by statute to study the topic of the statutes of limitations
for felonies. 1981 Cal. Stats. ch. 909, § 3.



ANNUAL REPORT 1983 819

because the attorneys and law professors who serve as research
consultants have already acquired the considerable background
necessary to wunderstand the specific problems under
consideration. Expert consultants are also retained to advise the
Commission at meetings.

The background study is given careful consideration by the
Commission and, after making its preliminary decisions on the
subject, the Commission ordinarily distributes a tentative
recommendation to the State Bar and .to numerous other
interested persons. Comments on the tentative recommendation
are considered by the Commission in determining what
recommendation, if any, the Commission will make to the
Legislature. When the Commission has reached a conclusion on
the matter, its recommendation to the Legislature, including a
draft of any legislation necessary to effectuate its
recommmendation, is published in a pamphlet.® In some cases, the
background study is published in the pamphlet containing the
recommendation.®

The Commission ordinarily prepares a Comment explaining
each section it recommends. These Comments are included in
the Commission’s report and are frequently revised by legislative
committee reports’ to reflect amendments® made after the
recommended legislation has been introduced in the
Legislature. The Comment often indicates the derivation of the
section and explains its purpose, its relation to other sections, and

® Occasionally one or more members of the Commission may not join in all or part of a
recommendation submitted to the Legislature by the Commission.

® Background studies may be published in law reviews. For background studies published
in law reviews in 1983, see Sterling, Joint Tenancy and Community Property in
California, 14 Pac. LJ. 927 (1983); Uelmen, Making Sense Out of the California
Criminal Statute of Limitations, 15 Pac. L.J. 35 (1983). For a list of background studies
published in law reviews prior to 1983, see 10 Cal. L. Revision Comm’n Reports 1108
n.5 (1971), 11 Cal. L. Revision Comm’'n Reports 1008 n.5 & 1108 n.5 (1973), 13 Cal.
L. Revision Comm’n Reports 1628 n.5 (1976), and 16 Cal. L. Revision Comm'n
Reports 2021 n.6 (1982).

" Special reports are adopted by legislative committees that consider bills recommended
by the Commission. These reports, which are printed in the legislative journal, state
that the Comments to the various sections of the bill contained in the Commission’s
recommendation reflect the intent of the committee in approving the bill except to
the extent that new or revised Comments are set out in the committee report itself.
For a description of the legislative committee reports adopted in connection with the
bill that became the Evidence Code, see Arellano v. Moreno, 33 Cal. App.3d 877, 884,
109 Cal. Rptr. 421, 426 (1973). For an example of such a report, see Appendix III to
this Report. )

8 Many of the amendments made after the recommended legislation has been introduced
are made upon recommendation of the Commission to deal with matters brought to
the Commission’s attention after‘its recommendation was printed. In some cases,
however, an amendment may be made that the Commission believes is not desirable
and does not recommend.



820 ANNUAL REPORT 1983

potential problems in its meaning or application. The Comments
are written as if the legislation were enacted since their primary
purpose is to explain the statute to those who will have occasion
to use it after it is in effect. They are entitled to substantial weight
in construing the statutory provisions.® However, while the
Commission endeavors in the Comment to explain any changes
in the law made by the section, the Commission does not claim
that every inconsistent case is noted in the Comment, nor can it
anticipate judicial conclusions as to the significance of existing
case authorities.” Hence, failure to note a change in prior law or
to refer to an inconsistent judicial decision is not intended to, and
should not, influence the construction of a clearly stated statutory
provision."

The pamphlets are distributed to the Governor, Members of
the Legislature, heads of state departments, and a substantial
number of judges, district attorneys, lawyers, law professors, and
law libraries throughout the state.® Thus, a large and
representative number of interested persons are given an
opportunity to study and comment upon the Commission’s work
before it is considered for enactment by the Legislature.”® The
annual reports and the recommendations and studies of the
Commission are republished in a set of hardcover volumes that
is both a permanent record of the Commission’s work and, it is
believed, a valuable contribution to the legal literature of the
state. These volumes are available at most county law libraries
and at some other libraries. Some hardcover volumes are
out-of-print, but others are available for purchase.*

¥ E.g., Van Arsdale v. Hollinger, 68 Cal.2d 245, 249-50, 437 P.2d 508, 511, 66 Cal. Rptr. 20,
23 (1968). See also Milligan v. City of Laguna Beach, 34 Cal.3d 829, Cal. Rptr.
., P2d___ (1983) (legislative committee comment). The Comments are
published by both the Bancroft-Whitney Company and the West Publishing
Company in their editions of the annotated codes.

1 See, e.g., Arellano v. Moreno, 33 Cal. App.3d 877, 109 Cal. Rptr. 421 (1973).

1 The Commission dogs not concur in the Kaplan approach to statutory construction. See
Kaplan v. Superior Court, 6 Cal.3d 150, 158-59, 491 P.2d 1, 5-6, 98 Cal. Rptr. 649, 653-54
(1971). For a reaction to the problem created by the Kaplan approach, see
Recommendation Relating to Erroneously Ordered Disclosure of Privileged
Information, 11 Cal. L. Revision Comm’n Reports 1163 (1973). See also 1974 Cal. Stats.
ch. 227.

2 See Gov't Code § 10333.

B For a step by step description of the procedure followed by the Commission in
preparing the 1963 governmental liability statute, see DeMoully, Fact Finding for
Legislation: A Case Study, 50 AB.AJ. 285 (1964). The procedure followed in
preparing the Evidence Code is described in 7 Cal. L. Revision Comm’n Reports 3
(1965).

" See “Publications of the California Law Revision Commission” infra.
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PERSONNEL OF COMMISSION

As of November 28, 1983, the membership of the Law Revision
Commission was:

Term EXxpires
David Rosenberg, Davis, Chairperson .............rrioneseenncn. October 1, 1985
Debra S. Frank, Los Angeles, Vice Chairperson ................ October 1, 1983
Barry Keene, Petaluma, Senate Member *
Alister McAlister, Fremont, Assembly Member *
Robert J. Berton, San Diego, Member October 1, 1983
Roslyn P. Chasan, Palos Verdes Estates, Member..................... October 1, 1983
James H. Davis, Los Angeles, Member October 1, 1985
John B. Emerson, Los Angeles, Member October 1, 1985
Beatrice P. Lawson, Los Angeles, Member ..............veenn.. October 1, 1983
Bion M. Gregory, Sacramento, ex officio Member {

* The legislative members of the Commission serve at the pleasure of the appointing
power.
t The Legislative Counsel is an ex offico member of the Commission.

In March 1983, Senator Barry Keene was appointed by the
Senate Rules Committee to serve as the Senate Member of the
Law Revision Commission.

In November 1983, Debra S. Frank was elected Chairperson
and David Rosenberg was elected Vice Chairperson of the
Commission. Their one-year terms commence December 31,
1983.

As of November 28, 1983, the staff of the Commission was:
Legal
John H. DeMoully Robert J. Murphy III
Executive Secretary Staff Counsel
Nathaniel Sterling Stan G. Ulrich
Assistant Executive Secretary Staff Counsel
Administrative-Secretarial

Juan C. Rogers
Administrative Assistant

Eugenia Ayala Victoria V. Matias
Word Processing Technician Word Processing Technician

During 1983, the following Stanford Law School and University
of Santa Clara Law School students were employed as part-time,
intermittent legal assistants: Susan M. Ahlrichs, Adele P.
Athenour, Robert G.P. Cruz, Steven L. Levine, Diane S. Makar,
and Robert A. Shives, Jr.
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LEGISLATIVE HISTORY OF RECOMMENDATIONS
SUBMITTED TO 1983 LEGISLATIVE SESSION

The Commission recommended 14 bills and one concurrent
resolution for enactment at the 1983 session. The concurrent
resolution was adopted and 12 of the bills were enacted.

Estate Planning and Probate

Seven bills relating to estate planning, probate, and related
matters were recommended by the Commission for enactment
at the 1983 session.

Durable power of attorney for health care decisions. Senate
Bill 762, which became Chapter 1204 of the Statutes of 1983, was
introduced by Senator Barry Keene to effectuate the
Commission’s recommendation on this subject. See
Recommendation Relating to Durable Power of Attorney for
Health Care Decisions, 17 Cal. L. Revision Comm’n Reports 101
(1984) . See also Report of Assembly Committee on Judiciary on
Senate Bill 762, Assembly J. (September 15, 1983) at 9579,
reprinted as Appendix X to this Report. The bill was enacted
after numerous substantive, technical, and clarifying
amendments were made.

Wills and intestate succession. Assembly Bills 25 and 68 were
introduced by Assemblyman Alister McAlister to effectuate the
Commission’s recommendation on this subject. See Tentative
Recommendation Relating to Wills and Intestate Succession, 16
Cal. L. Revision Comm’n Reports 2301 (1982).

Assembly Bill 68 was amended into Assembly Bill 25, and
Assembly Bill 25 then was enacted as Chapter 842 of the Statutes
of 1983. A number of substantive, technical, and clarifying
amendments were made before Assembly Bill 25 was enacted.
The Senate Judiciary Committee adopted a special report
revising the official comments to Assembly Bill 25. See Report of
Senate Committee on Judiciary on Assembly Bills 25 and 68,
Senate J. (July 14, 1983) at 4867, reprinted as Appendix VIII to
this Report. See also Revised Comments for Sections of Former
Divisions 1, 2, and 2b of the Probate Code Superseded by
Assembly Bill 25, published as Appendix IX to this Report.

Missing persons. Assembly Bill 24, which became Chapter
201 of the Statutes of 1983, was introduced by Assemblyman
McAlister to effectuate the Commission’s recommendation on
this subject. See Recommendation Relating to Missing Persons,
16 Cal. L. Revision Comm’n Ré&ports 105 (1982). See also Report
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of Senate Committee on Judiciary on Assembly Bill 24, Senate ].
(May 26, 1983) at 3027, reprinted as Appendix III to this Report.
The bill was enacted after a number of amendments were made.

Limited conservatorship proceedings. Assembly Bill 27,
which became Chapter 72 of the Statutes of 1983, was introduced
by Assemblyman McAlister to effectuate the Commission’s
recommendation on this subject. See Recommendation Relating
to Notice in Limited Conservatorship Proceedings, 16 Cal. L.
Revision Comm'n Reports 199 (1982). The bill was enacted as
introduced.

Disclaimers. Assembly Bill 28, which became Chapter 17 of
the Statutes of 1983, was introduced by Assemblyman McAlister
to effectuate the Commission’s recommendation on this subject.
See Recommendation Relating to Disclaimer of Testamentary
and Other Interests, 16 Cal. L. Revision Comm’n Reports 207
(1982). The bill was enacted after technical amendments were
made.

Emancipated minors. Assembly Bill 29, which became
Chapter 6 of the Statutes of 1983, was introduced by
Assemblyman McAlister to effectuate the Commission’s
recommendation on this subject. See Recommendation Relating
to Emancipated Minors, 16 Cal. L. Revision Comm’n Reports 183
(1982). The bill was enacted as introduced.

Nonprobate transfers. Assembly Bill 53, which became
Chapter 92 of the Statutes of 1983, was introduced by
Assemblyman McAlister to effectuate the Commission’s
recommendation relating to this subject. See Recommendation
Relating to Nonprobate Transfers, 16 Cal. L. Revision Comm’n
Reports 129 (1982). See also Report of Senate Committee on
Judiciary on Assembly Bill 53, Senate ]J. (June 6, 1983) at 3245,
reprinted as Appendix VI to this Report. The bill was enacted
after it was amended so that it applied only to credit unions and
industrial loan companies.

Family Law

Three bills relating to family law were recommended by the
Commission for enactment at the 1983 session.

Division of marital property. Assembly Bill 26, which became
Chapter 342 of the Statutes of 1983, was introduced by
Assemblyman McAlister to effectuate the Commission’s
recommendation on this subject. See Recommendation Relating
to Division of Joint Tenancy and Tenancy in Common Property
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at Dissolution of Marriage, 16 Cal. L. Revision Comm’n Reports
2165 (1982). After its introduction, numerous substantive
amendments were made to this bill based on the Commission’s
continuing study of its initial recommendations. The
Commission’s revised recommendations accompanying this bill
are outlined in Report of Senate Committee on Judiciary on
Assembly Bill 26, Senate J. (July 14, 1983) at 4865, reprinted as
Appendix VII to this Report.

Liability of marital property for debts. Assembly Bill 1460 was
introduced by Assemblyman McAlister to effectuate the
Commission’s recommendation on this subject. See
Recommendation Relating to Liability of Marital Property for
Debts, 17 Cal. L. Revision Comm’n Reports 1 (1984). The
Legislature has not taken final action on this bill as it was still
pending in the Assembly Committee on Judiciary at the close of
the 1983 session. Final legislative action will be taken in 1984.

Support after death of support obligor. Assembly Bill 835 was
introduced by Assemblyman McAlister to effectuate the
Commission’s recommendation relating to this subject. See
Recommendation Relating to Effect of Death of Support Obligor
(May 1983), published as Appendix XI to this Report. The bill
passed the Assembly but was defeated when it failed to receive
enough favorable votes by the Senate Committee on Judiciary.

Claims Against Public Entities

Assembly Bill 30, which became Chapter 107 of the Statutes of
1983, was introduced by Assemblyman McAlister to effectuate
the Commission’s recommendation relating to this subject. See
Recommendation Relating to Notice of Rejection of Late Claim
Against Public Entity, 16 Cal. L. Revision Comm’n Reports 2251
(1982). The bill was enacted after technical amendments were
made.

Creditors’ Remedies

Assembly Bill 99, which became Chapter 155 of the Statutes of
1983, was introduced by Assemblyman McAlister to make
substantive, technical, and clarifying revisions to legislation
relating to enforcement of judgments and prejudgment
attachment enacted upon Commission recommendation at the
1982 session. See Recommendation Relating to Creditors’
Remedies, 16 Cal. L. Revision Comm’n Reports 2175 (1982). See
also Report of Senate Committee on Judiciary on Assembly Bill
99, Senate J. (May 26, 1983) at 3029, reprinted as Appendix IV to
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this Report; letters clarifying intent of Assembly Bill 99, Senate
J. (June 20, 1983) at 3802, and Assembly J. (June 22, 1983) at 6077,
both reprinted as Appendix V to this Report. The bill was
enacted after a number of substantive, technical, and clarifying
amendments were made.

Vacation of Public Streets

Assembly Bill 69, which became Chapter 52 of the Statutes of
1983, was introduced by Assemblyman McAlister at the request
of the Commission to:

(1) Amend Streets and Highways Code Section 8313 to
provide that submission of a report of a proposed vacation of a
street, highway, or public service easement comply with
applicable law governing a general or master plan.

(2) Amend Streets and Highways Code Section 8333 to
authorize the legislative body of a local agency to summarily
vacate a public service easement if it has been superseded by
relocation and there is no other public facility located within the
easement.

Bonds and Undertakings

Assembly Bill 31, which became Chapter 18 of the Statutes of
1983, was introduced to make technical amendments and restore
provisions chaptered out of legislation enacted upon Commission
recommendation at the 1982 session relating to bonds and
undertakings. See Recommendation Relating to Conforming
Changes to the Bond and Undertaking Law, 16 Cal. L. Revision
Comm’n Reports 2239 (1982). See also Report of Senate
Committee on Judiciary on Assembly Bill 31, Senate J. (April 7,
1983) at 1126, reprinted as Appendix II to this Report. The bill
was enacted after technical amendments were made.

Resolution Approving Topics for Study

Assembly Concurrent Resolution 2, introduced by
Assemblyman McAlister and adopted as Resolution Chapter 40 of
the Statutes of 1983, continues the Commission’s authority to
study topics previously authorized and gives the Commission
authority to study family law and the law relating to real and
personal property. This new authorization expands former
authority to study specific aspects of the new topics.
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REPORT ON STATUTES REPEALED BY
IMPLICATION OR HELD UNCONSTITUTIONAL

Section 10331 of the Government Code provides:
The commission shall recommend the express repeal of all
statutes repealed by implication, or held unconstitutional by
the Supreme Court of the State or the Supreme Court of the
United States.

Pursuant to this directive, the Commission has made a study of
the decisions of the Supreme Court of the United States and of
the Supreme Court of California handed down since the
Commission’s last Annual Report was prepared’ and has the
following to report:

(1) One decision of the United States Supreme Court holding
a statute of this state unconstitutional has been found.

In Kolender v. Lawson, 103 S.Ct. 1855 (1983), the court held
the vagrancy statute (Penal Code Section 647(e))
unconstitutional on its face under the Due Process clause of the
Fourteenth Amendment of the United States Constitution for
failure to clarify the requirement that a suspect provide
“credible and reliable identification.”

(2) No decision of the United States Supreme Court or the
California Supreme Court holding a statute of this state repealed
by implication has been found.

(3) Four decisions of the California Supreme Court held
statutes of this state unconstitutional.

In People v. Roder, 33 Cal.3d 491 (1983), the court held that
Penal Code Section 496 prescribed a mandatory presumption of
guilty knowledge on the part of dealers in second-hand goods,
and was thus unconstitutional by virtue of relieving the
prosecution of its burden of proving every element of the offense
beyond a reasonable doubt. However, the court held that the
presumption of Section 496 should not be struck down in its
entirety; in order to preserve its constitutionality, the
presumption should be construed as a legislatively prescribed
permissive inference, on which a jury should be instructed in an
appropriate case.

In American Bank & Trust Co. v. Community Hospital, 33
Cal.3d 674 (1983), the court held unconstitutional the provision
of the Medical Injury Compensation Reform Act (Code of Civil
Procedure Section 667.7) that permits a judgment for periodic
payment of future damages to be awarded against a provider of
health care services on the grounds that it violates state and

' This study has been carried through 34 Cal.3d 529 (Advance Sheet No. 25, September
20, 1983 and 103 S. Ct. 3574 (Advance Sheet Noo 184 August 1, 1983)
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federal equal protection guarantees, insofar as the provision
applies to judgments against hospitals.

In In re Reed, 33 Cal.3d 914 (1983), the court held Penal Code
Section 290 unconstitutional as cruel or unusual punishment
under Section 17 of Article 1 of the California Constitution insofar
as the statute requires registration of persons convicted of
soliciting “lewd or dissolute conduct” under Penal Code Section
647 (a).

In People v. Dillon, 34 Cal.3d 441 (1983), the court held that
the punishment of the defendant by a sentence to life
imprisonment as a first degree murderer by operation of the
felony murder rule (Penal Code Section 189) under the
circumstances of the case was a violation of Section 17 of Article
1 of the California Constitution prohibiting cruel or unusual
punishment.

RECOMMENDATIONS

The Law Revision Commission respectfully recommends that
the Legislature authorize the Commission to complete its study
of the topics previously authorized for study (see “Calendar of
Topics Authorized for Study” supra).

Pursuant to the mandate imposed by Section 10331 of the
Government Code, the Commission recommends the repeal of
the provisions referred to under “Report on Statutes Repealed by
Implication or Held Unconstitutional,” supra, to the extent that
those provisions have been held unconstitutional.






APPENDIX I

LEGISLATIVE ACTION ON COMMISSION
RECOMMENDATIONS

(Cumulative)

Recommendation

. Partial Revision of Education Code,
1 CaL. L. ReEvisioN CoMM'N
REPORTS, Annual Report for 1954 at
12 (1957)

. Summary Distribution of Small
Estates Under Probate Code
Sections 640 to 646, 1 CaL. L.
REVISION COMM'N  REPORTS,
Annual Report for 1954 at 50 (1957)

. Fish and Game Code, 1 CAL. L.
REVISION COMM'N  REPORTS,
Annual Report for 1957 at 13 (1957);
1 CaL. L. RevisioN CoMM'N
REPORTS, Annual Report for 1956 at
13 (1957)

. Maximum Period of Confinement in
a County Jail, 1 CAL. L. REVISION
CoMM'N REPORTS at A-1 (1957)

. Notice of Application for Attorney’s
Fees and Costs in Domestic
Relations Actions, 1 CAL. L.
REvVISION COMM’N REPORTS at B-1
(1957)

. Taking Instructions to Jury Room, 1
CAL. L. REVISION COMM’N REPORTS
at C-1 (1957)

. The Dead Man Statute, 1 CAL. L.
REVISION COMM’N REPORTS at D-1
(1957)

. Rights of Surviving Spouse in
Property Acquired by Decedent
While Domiciled Elsewhere, 1 CAL.
L. REvisioN COMM’'N REPORTS at
E-1 (1957)

. The Marital “For and Against”
Testimonial Privilege, 1 CAL. L.
REvVISION COMM’'N REPORTS at F-1
(1957)

Action by Legislature
Enacted. 1955 Cal. Stats. chs. 799, 877

Enacted. 1955 Cal. Stats. ch. 1183

Enacted. 1957 Cal. Stats. ch. 456

Enacted. 1957 Cal. Stats. ch. 139

Enacted. 1957 Cal. Stats. ch. 540

Not enacted. But see Code Civ. Proc.

§ 6124, enacting substance of this
recommendation.
Not enacted. But recommendation

accomplished in enactment of Evidence
Code. See Comment to EvID. CODE
§ 1261.

Enacted. 1957 Cal. Stats. ch. 490

Not enacted. But recommendation
accomplished in enactment of Evidence
Code. See Comment to EvID. CODE
§ 970.

(829)



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

LEGISLATIVE ACTION

Recommendation

Suspension of the Absolute Power of
Alienation, 1 CAL. L. REVISION
COMM’N REPORTS at G-1 (1957); 2
CaL. L. RevisioN COMM'N
REPORTS, Annual Report for 1959 at
14 (1959)

Elimination of Obsolete Provisions
in Penal Code Sections 1377 and
1378, 1 CAL. L. REvisiIoON COMM’'N
REPORTS at H-1 (1957)

Judicial Notice of the Law of
Foreign Countries, 1 CAL. L.
REvVISION COMM’N REPORTS at I-1
(1957)

Choice of Law Governing Survival
of Actions, 1 CAL. L. REVISION
COoMM’N REPORTS at J-1 (1957)

Effective Date of Order Ruling on a
Motion for New Trial, 1 CAL. L.
REvVISION COMM'N REPORTS at K-1
(1957); 2 CAL L. REVISION COMM'N
REPORTS, Annual Report for 1959 at
16 (1959)

Retention of Venue for
Convenience of Witnesses, 1 CAL. L.
REVISION COMM’'N REPORTS at L-1
(1957)

Bringing New Parties Into Civil
Actions, 1 CAL. L. REVISION
CoMM’N REPORTS at M-1 (1957)

Grand Juries, 2 CAL. L. REVISION
CoMM’'N REPORTS, Annual Report
for 1959 at 20 (1959)

Procedure for Appointing Guard-
ians, 2 CAL. L. REVISION COMM'N
REPORTS, Annual Report for 1959 at
21 (1959)

Appointment of Administrator in
Quiet Title Action, 2 CAL. L.
REVISION COMM'N REPORTS,
Annual Report for 1959 at 29 (1959)

. Presentation of Claims Against

Public Entities, 2 CAL. L. REVISION
CoMM’'N REPORTS at A-1 (1959)

Action by Legislature
Enacted. 1959 Cal. Stats. ch. 470

Enacted. 1957 Cal. Stats. ch. 102

Enacted. 1957 Cal. Stats. ch. 249

No legislation recommended.

Enacted. 1959 Cal. Stats. ch. 468

Not enacted.

Enacted. 1957 Cal. Stats. ch. 1498

Enacted. 1959 Cal. Stats. ch. 501

Enacted. 1959 Cal. Stats. ch. 500

No legislation recommended.

Enacted. 1959 Cal. Stats. chs. 1715, 1724,
1725, 1726, 1727, 1728; CAL. CONST., ART.
XI, § 10 (1960)



21.

3L

. Mortgages to

. Evidence

. Reimbursement

LEGISLATIVE ACTION

Recommendation

Right of Nonresident Aliens to
Inherit,2 CAL. L. REVISION COMM'N
REPORTS at B-1 (1959); 11 CAL . L.
REvisION COMM'N REPORTS 421
(1973)

Secure  Future
Advances, 2 CAL. L. REVISION
CoMM'N REPORTS at C-1 (1959)

. Doctrine of Worthier Title, 2 CAL.

L. REVISION COMM'N REPORTS at
D-1 (1959)

. Overlapping Provisions of Penal

and Vehicle Codes Relating to
Taking of Vehicles and Drunk
Driving, 2 CaL. L. REVISION
CoMM'N REPORTS at E-1 (1959)

. Time Within Which Motion for New

Trial May Be Made, 2 CaL. L.
REvVISION COMM'N REPORTS at F-1
(1959)

. Notice to Shareholders of Sale of

Corporate Assets, 2 CaL. L.
REvISION COMM’'N REPORTS at G-1
(1959)

in  Eminent Domain
Proceedings, 3 CAL. L. REVISION
CoMM’N REPORTS at A-1 (1961)

. Taking Possession and Passage of

Title in  Eminent  Domain
Proceedings, 3 CAL. L. REVISION
CoMM’'N REPORTS at B-1 (1961)

for  Moving
Expenses When  Property Is
Acquired for Public Use, 3 CAL. L.
REVISION COMM'N REPORTS at C-1
(1961)

. Rescission of Contracts, 3 CAL. L.

REvVisiION COMM’'N REPORTS at D-1
(1961)

Right to Counsel and Separation of
Delinquent From Nondelinquent
Minor In Juvenile Court Proceed-
ings, 3 CAL. L. REVISION COMM'N
REPORTS at E-1 (1961)

831

Action by Legislature
Enacted. 1974 Cal. Stats. ch. 425

Enacted. 1959 Cal. Stats. ch. 528

Enacted. 1959 Cal. Stats. ch. 122

Not enacted. But see 1972 Cal. Stats. ch. 92,
enacting substance of a portion of
recommendation relating to drunk
driving.

Enacted. 1959 Cal. Stats. ch. 469

Not enacted. But see CORP. CODE §§ 1001,
1002, enacting substance of recom-
mendation.

Not enacted. But see EvID. CODE § 810 et
seq. enacting substance of recom-
mendation.

Enacted. 1961 Cal. Stats. chs. 1612, 1613

Not enacted. But see GOvT. CODE § 7260 et
seq. enacting substance of recom-
mendation.

Enacted. 1961 Cal. Stats. ch. 389

Enacted. 1961 Cal. Stats. ch. 1616
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Recommendation Action by Legislature
32. Survival of Actions, 3 CAL. L. Enacted. 1961 Cal. Stats. ch. 657
RevisioN COMM'N REPORTS at F-1
(1961)

33. Arbitration, 3 CAL. L. REVISION Enacted. 1961 Cal. Stats. ch. 461
CoMM’N REPORTS at G-1 (1961)

34. Presentation of Claims Against Not enacted 1961. See recommendation to
Public Officers and Employees, 3 1963 session (item 39 infra) which was
CAL. L. REvVISION COMM’'N REPORTS enacted.
at H-1 (1961)

35. Inter Vivos Marital Property Rights  Enacted. 1961 Cal. Stats. ch. 636
in Property Acquired While :
Domiciled Elsewhere, 3 CAL. L.
REVISION COMM'N REPORTS at I-1
(1961)

36. Notice of Alibi in Criminal Actions, Not enacted.
3 CaL. L. REevisioN COMM'N
REPORTS at J-1 (1961)

37. Discovery in Eminent Domain  Enacted. 1967 Cal. Stats. ch. 1104
Proceedings, 4 CAL. L. REVISION
CoMM’N REPORTS 701 (1963); 8
CAL. L. REvIsION COMM’N REPORTS
19 (1967)

38. Tort Liability of Public Entities and  Enacted. 1963 Cal. Stats., ch. 1681
Public Employees, 4 CAL. L.
REvVISION COMM'N REPORTS 801
(1963)

39. Claims, Actions and Judgments Enacted. 1963 Cal. Stats. ch. 1715
Against Public Entitles and Public
Employees, 4 CAL. L. REVISION
CoMM’'N REPORTS 1001 (1963)

40, Insurance Coverage for Public Enacted. 1963 Cal. Stats. ch. 1682
Entities and Public Employees, 4
CAL. L. REvisiON COMM’'N REPORTS
1201 (1963)

41. Defense of Public Employees, 4 Enacted. 1963 Cal. Stats. ch. 1683
CAL. L. REVISION COMM'N REPORTS
1301 (1963)

42. Liability of Public Entities for Enacted. 1965 Cal. Stats. ch. 1527
Ownership and Operation of Motor
Vehicles, 4 CAL. L. REVISION
CoMM'N REPORTS 1401 (1963); 7
CAL. L. REVISION COMM'N REPORTS
401 (1965)



47.

49.

51.

52.

LEGISLATIVE ACTION

Recommendation

. Workmen’s Compensation Benefits

for  Persons  Assisting  Law
Enforcement or Fire Control
Officer, 4 CaL. L. REVISION
CoMM'N REPORTS 1501 (1963)

. Sovereign Immunity—Amend-

ments and Repeals of Inconsistent
Statutes, 4 CAL. L. REVISION
CoMM’N REPORTS 1601 (1963)

. Evidence Code, 7T CAL. L. REVISION

CoMM'N REPORTS 1 (1965)

. Claims and Actions Against Public

Entities and Public Employees, T
CAL. L. REVISION COMM’N REPORTS
401 (1965)

Evidence Code Revisions, 8 CAL. L.
REvVISION COoMM'N REPORTS 101
(1967)

. Evidence—Agricultural Code

Revisions, 8 CAL. 1. REVISION
CoMM’N REPORTS 201 (1967)

Evidence-~Commericial Code
Revisions, 8 CAL. L. REVISION
CoMM’'N REPORTS 301 (1967)

. Whether Damage for Personal

Injury to a Married Person Should
be Separate or Community
Property, 8 CaL. L. REVISION
CoMM’'N REPORTS 401 (1967); 8
CAL. L. REvisiON COMM’'N REPORTS
1385 (1967)

Vehicle Code Section 17150 and
Related Sections, 8 CAL. L.
REvisioN CoMM’N REPORTS 501
(1967)

Additur, 8 CaL. L. REVISION
CoMM’N REPORTS 601 (1967)

. Abandonment or Termination of a

Lease, 8 CAL. L. REVISION COMM'N
REPORTS 701 (1967); 9 CAL. L.
REVISION COMM'N REPORTS 401
(1969); 9 CAL. L. REVISION COMM'N
REPORTS 153 (1969)

278152

Action by Legislature

Enacted. 1963 Cal. Stats.

Enacted. 1963 Cal. Stats. chs. 1685, 1686,

2029

Enacted. 1965 Cal. Stats.

Enacted. 1965 Cal. Stats.

Enacted in part. 1967 Cal. Stats. ch. 650.
Balance enacted. 1970 Cal. Stats. ch. 69.
Enacted. 1967 Cal. Stats.

Enacted. 1967 Cal. Stats.

Enacted. 1968 Cal. Stats.

Enacted. 1967 Cal. Stats.

Enacted. 1967 Cal. Stats.

Enacted. 1970 Cal. Stats.

ch. 1684

ch. 299

ch. 653

ch. 262

ch. 703

chs. 457, 458

ch. 702

ch. 72

ch. 89



57.

59.

61.

. Suit

. Escheat,

. Service

LEGISLATIVE ACTION

Recommendation

. Good Faith Improver of Land

Owned by Another, 8 CaAL. L.
REVISION COMM'N REPORTS 801
(1967); 8 CaL. L. REVISION COMM'N
REPORTS 1373 (1967)

By or  Against  an
Unincorporated Association, 8 CAL.
L. REvisSION COMM'N REPORTS 901
(1967)

8 CaL. L. REvIsSION
CoMM’N REPORTS 1001 (1967)

Recovery of Condemnee s Expenses
on Abandonment of an Eminent
Domain Proceeding, 8 CaL. L.
REvisSioN COMM'N REPORTS 1361
(1967)

of Process on
Unincorporated Associations, 8 CAL.
L. REvISION CoMM'N REPORTS 1403
(1967)

Sovereign Immunity—Statute of
Limitations, 9 CAL. L. REVISION
CoMM’N REPORTS 49 (1969); 9 CAL.
L. REvVISION COMM’'N REPORTS 175
(1969)

. Additur and Remittitur, 9 CAL. L.

ReEvisioN CoMM'N REPORTS 63

(1969)

Fictitious Business Names, 9 CAL. L.
REvisioN CoMM'N REPORTS 71
(1969)

. Quasi-Community Property, 9 CAL.

L. REviSION COMM’N REPORTS 113
(1969)

. Arbitration of Just Compensation, 9

CaL. L. REvisiON CoMM'N REPORTS
123 (1969)

. Revisions of Evidence Code, 9 CAL.

L. REVISION COMM'N REPORTS 137
(1969)

. Mutuality of Remedies in Suits for

Specific Performance, 9 CAL. L.
REVISION COMM'N REPORTS 201
(1969)

Action by Legislature
Enacted. 1968 Cal. Stats. ch. 150

Enacted. 1967 Cal. Stats. ch. 1324

Enacted. 1968 Cal. Stats. chs. 247, 356

Enacted. 1968 Cal. Stats. ch. 133

Enacted. 1968 Cal. Stats. ch. 132

Enacted. 1970 Cal. Stats. ch. 104

Enacted. 1969 Cal. Stats. ch. 115

Enacted. 1969 Cal. Stats. ch. 114

Enacted. 1970 Cal. Stats. ch. 312

Enacted. 1970 Cal. Stats. ch. 417

Enacted in part. 1970 Cal. Stats. ch. 69. See

also 1970 Cal. Stats. chs. 1396, 1397

Enacted. 1969 Cal. Stats. ch. 156



70.

7L

72.

73.

74.

75.

LEGISLATIVE ACTION

Recommendation

. Powers of Appointment, 9 CAL. L.

REvVISION COMM'N REPORTS 301
(1969)

. Evidence = Code—Revisions of

Privileges Article, 9 CaAL. L.
REvisioN CoMM’N REPORTS 501
(1969)

. Fictitious Business Names, 9 CAL. L.

ReEvisioN CoMM’N REPORTS 601
(1969)

. Representation as to the Credit of

Third Persons and the Statute of
Frauds, 9 CAL. L. REVISION COMM'N
REPORTS 701 (1969)

Revisions of Governmental Liability
Act, 9 CAL. L. REVISION COMM'N
REPORTS 80! (1969)

“Vesting” of Interests Under Rule
Against Perpetuities, 9 CAL. L.
REVISION COMM'N REPORTS 901
(1969)

Counterclaims and Cross-
Complaints, Joinder of Causes of
Action, and Related Provisions, 10
CAL. L. REVISION COMM'N REPORTS
501 (1971)

Wage Garnishment and Related
Matters, 10 CAL. L. REVISION
CoMM’N REPORTS 701 (1971); 11
CAL. L. REVISION COMM’N REPORTS
101 (1973); 12 CAL. L. REVISION
CoMM’'N REPORTS 901 (1974); 13
CAL. L. REvisION COMM'N REPORTS
601 (1976); 13 CaL. L. REVISION
CoMM'N REPORTS 1703 (1976); 14
CAL. L. REvisioON COMM'N REPORTS
261 (1978)

Proof of Foreign Official Records, 10
CAL. L. REViSION COMM’N REPORTS
1022 (1971)

Inverse Condemnation—Insurance
Coverage, 10 CAL. L. REVISION
CoMM’N REPORTS 1051 (1971)

Action by Legislature
Enacted. 1969 Cal. Stats. chs. 113, 155

Vetoed. But see 1970 Cal. Stats. chs. 1396,
1397

Enacted. 1970 Cal. Stats. ch. 618

Enacted. 1970 Cal. Stats. ch. 720

Enacted in part. 1970 Cal. Stats. chs. 662,
1099

Enacted. 1970 Cal. Stats. ch. 45

Enacted. 1971 Cal. Stats. chs. 244, 950. See
also 1973 Cal. Stats. ch. 828

Enacted in part. 1978 Cal. Stats. ch. 1133.
See also 1979 Cal. Stats. ch. 66

Enacted. 1970 Cal. Stats. ch. 41

Enacted. 1971 Cal. Stats. ch. 140



836

76.

71.

78.

79.

80.

81

82.

. Evidence—“Criminal

LEGISLATIVE ACTION

Recommendation
Discharge  From  Employment
Because of Wage Carnishment, 10
CAL. L. REVISION COMM'N REPORTS
1147 (1971)

Civil Arrest, 11 CAL. L. REVISION
CoMM’'N REPORTS 1 (1973)

Claim and Delivery Statute, 11 CAL.
L. REVISION COMM’N REPORTS 301
(1973)

Unclaimed Property, 11 CAL. L.
REVISION COMM'N REPORTS 401
(1973); 12 CaL. L. REVISION
CoMM'N REPORTS 609 (1974)

Enforcement of Sister State Money
Judgments, 11 CAL. L. REVISION
CoMM'N REPORTS 451 (1973)

Prejudgment Attachment, 11 CAL.
L. REVISION COMM’'N REPORTS 701
(1973)

Landlord-Tenant Relations, 11 CAL.
L. REviSION CoMM’'N REPORTS 951
(1973)

. Pleading (technical change), 11

CAL. L. REvVisiON COMM'N REPORTS
1024 (1973)

. Evidence—Judicial Notice (techni-

cal change), 11 CAL. L. REVISION
CoOMM’'N REPORTS 1025 (1973)

Conduct™
Exception, 11 CAL. L. REVISION
CoMM’'N REPORTS 1147 (1973)

. Erroneously Compelled Disclosure

of Privileged Information, 11 CAL.
L. REvViSION COMM’'N REPORTS 1163
(1973)

. Liquidated Damages, 11 CAL. L.

REvVISION COMM'N REPORTS 1201
(1973); 13 CaAL. L. REVISION
CoMM'N REPORTS 2139 (1976); 13
CAL. L. REVISION COMM’N REPORTS
1735 (1976)

Action by Legislature

Enacted. 1971 Cal. Stats. ch. 1607

Enacted. 1973 Cal. Stats. ch. 20

Enacted. 1973 Cal. Stats. ch. 526

Proposed resolution enacted. 1973 Cal.
Stats. res. ch. 76. Legislation enacted.
1975 Cal. Stats. ch. 25.

Enacted. 1974 Cal. Stats. ch. 211

Enacted. 1974 Cal. Stats. ch. 1516. See also

1975 Cal. Stats. ch. 200.

Enacted. 1974 Cal. Stats. chs. 331, 332

Enacted. 1972 Cal. Stats. ch. 73

Enacted. 1972 Cal. Stats. ch. 764

Not enacted 1974. See recommendation to
1975 session (item 90 infra) which was
enacted.

Enacted. 1974 Cal. Stats. ch. 227

Enacted. 1977 Cal. Stats. ch. 198



89.

91.

93.

. Oral Modification

LEGISLATIVE ACTION

Recommendation

. Payment of Judgments Against

Local Public Entities, 12 CAL. L.
RevisioN CoMM'N REPORTS 575
(1974)

View by Trier of Fact in a Civil Case,
12 CaL. L. REvisioN CoMM'N
REPORTS 587 (1974)

. Good Cause Exception to the

Physician-Patient Privilege, 12 CAL.
L. RevisioN COMM'N REPORTS 601
(1974)

Improvement Acts, 12 CAL. L.
REvisioN CoMM’'N REPORTS 1001
(1974)

. The Eminent Dormain Law, 12 CAL.

L. REVISION COMM'N REPORTS 1601
(1974)

Eminent  Domain—Conforming
Changes in Special District Statutes,
12 CaL. L. RevisioN CoMM'N
REPORTS 1101 (1974); 12 CAL. L.
REVISION COMM'N REPORTS 2004
(1974)

of Written
Contracts, 13 CAL. L. REVISION
CoMM'N REPORTS 301 (1976); 13
CAL. L. REVISION COMM’N REPORTS
2129 (1976)

. Partition of Real and Personal

Property, 13 CAL. L. REVISION
CoMM’'N REPORTS 401 (1976)

. Revision of the Attachment Law, 13

CAL. L. REVISION COMM'N REPORTS
801 (1976)

. Undertakings for Costs, 13 CAL. L.

RevisioN CoMM'N REPORTS 901

(1976)

. Admissibility of Copies of Business

Records in Evidence, 13 CAL. L.
REvisiIoON COMM'N REPORTS 2051
(1976)

. Turnover Orders Under the Claim

and Delivery Law, 13 CAL. L.
REvisioN CoMM'N REPORTS 2079
(1976)

837

Action by Legislature
Enacted. 1975 Cal. Stats. ch. 285

Enacted. 1975 Cal. Stats. ch. 301

Enacted. 1975 Cal. Stats. ch. 318

Enacted. 1974 Cal. Stats. ch. 426

Enacted. 1975 Cal. Stats. chs. 1239, 1240,
1275

Enacted. 1975 Cal. Stats. chs. 581, 582, 584,
585, 586, 587, 1176, 1276

Enacted. 1975 Cal. Stats. ch. 7; 1976 Cal.
Stats. ch. 109

Enacted. 1976 Cal. Stats. ch. 73

Enacted. 1976 Cal. Stats. ch. 437

Not enacted 1976. But see recom-
mendation to 1979 session (item 118 infr)
which was enacted.

Not enacted.

Enacted. 1976 Cal. Stats. ch. 145



100.

101.

102.

103.

104.

105.

106.

107.

108.

109.

110.

111

LEGISLATIVE ACTION

Recommendation

Relocation Assistance by Private
Condemnors, 13 CAL. L. REVISION
CoMM’'N REPORTS 2085 (1976)

Condemnation for Byroads and
Utility Fasements, 13 CaAL. L.
REVISION CoMM'N REPORTS 2091
(1976)

Transfer of QOut-of-State Trusts to
California, 13 CAL. L. REVISION
CoMM’N REPORTS 2101 (1976)

Admissibility of Duplicates in
Evidence, 13 CaL. L. REVISION
CoMM’'N REPORTS 2115 (1976)

Service of Process on Unin-
corporated Associations, 13 CAL. L.
REvViSION COMM'N REPORTS 1657
(1976)

Sister State Money Judgments, 13
CAL. L. REVISION COMM'N REPORTS
1669 (1976)

Damages in Action for Breach of
Lease, 13 CAL. L. REVISION COMM'N
REPORTS 1679 (1976)

Nonprofit Corporation Law, 13 CAL.
L. REVISION COMM’N REPORTS 2201
(1976)

Use of Keepers Pursuant to Writs of
Execution, 14 CAL. L. REVISION
CoMM’'N REPORTS 49 (1978)

Attachment Law—Effect of Bank-
ruptcy Proceedings; Effect of
General Assignments for the Benefit
of Creditors, 14 CAL. L. REVISION
CoMM’'N REPORTS 61 (1978)

Review of Resolution of Necessity
by Writ of Mandate, 14 CAL. L.
REvVISION COMM'N REPORTS 83
(1978)

Use of Court Commissioners Under
the Attachment Law, 14 CaL. L.
REvVisioN CoMM’'N REPORTS 93
(1978)

Action by Legislature
Enacted. 1976 Cal. Stats. ch. 143

Enacted in part (utility easements). 1976
Cal. Stats. ch. 994

Enacted. 1976 Cal. Stats. ch. 144

Not enacted. But see 1977 Cal. Stats. ch.
708, enacting substance of recom-
mendation in modified form.

Enacted. 1976 Cal. Stats. ch. 888

Enacted. 1977 Cal. Stats. ch. 232

Enacted. 1977 Cal. Stats. ch. 49

Not enacted. Legislation on this subject,
not recommended by the Commission,
was enacted in 1978.

Enacted. 1977 Cal. Stats. ch. 155

Enacted. 1977 Cal. Stats. ch. 499

Enacted. 1978 Cal. Stats. ch. 286

Enacted. 1978 Cal. Stats. ch. 151



112.

113.

114.

115.

116.

117.

118.

119.

120.

121.

122.

LEGISLATIVE ACTION

Recommendation

Evidence of Market Value of
Property, 14 CAL. L. REVISION
CoMM’N REPORTS 105 (1978)

Psychotherapist-Patient  Privilege,
14 CaL. L. REvisioN CoMM'N
REPORTS 127 (1978); 15 CaL. L.
REvISION CoMM'N REPORTS 1307
(1980)

Parole Evidence Rule, 14 CAL. L.
REvVISION CoMM’N REPORTS 143
(1978)

Attachment Law—Unlawful De-
tainer Proceedings; Bond for Levy
on Joint Deposit Account or Safe
Deposit Box; Definition of *Chose in
Action,” 14 CAL. L. REVISION
CoMM’N REPORTS 241 (1978)

Powers of Appointment (technical
changes), 14 CaL. L. REVISION
CoMM'N REPORTS 257 (1978)

Ad Valorem Property Taxes in
Eminent Domain Proceedings, 14
CAL. L. REVISION COMM’N REPORTS
291 (1978)

Security for Costs, 14 CAL. L.
REvISiON CoMM’'N REPORTS 319
(1978)

Guardianship-Conservatorship Law,
14 CAL. L. REVISION COMM'N
REPORTS 501 (1978); 15 CaAL. L.
REvisSION CoOMM'N REPORTS 451
(1980)

Effect of New Bankruptcy Law on
The Attachment Law, 15 CAL. L.
REVISION COMM'N REPORTS 1043
(1980)

Confessions of Judgment, 15 CAL. L.
REvisioN COMM'N REPORTS 1053
(1980)

Special Assessment Liens on
Property Taken for Public Use, 15
CAL. L. REvisioN COMM'N REPORTS
1101 (1980)

839

Action by Legislature

Enacted in part. 1978 Cal. Stats. ch. 294.
Substance of remainder enacted in 1980.
See item 127 infra.

Vetoed 1978.

Enacted.

Enacted.

Enacted.

Enacted.

Enacted.

Enacted.

Enacted.

Enacted.

Enacted.

1978 Cal.

1978 Cal.

1978 Cal.

1979 Cal.

1980 Cal.

1979 Cal.

1979 Cal.

1979 Cal.

1980 Cal.

Stats.

Stats.

Stats.

Stats.

Stats.

Stats.

Stats.

Stats.

Stats.

ch. 150

ch. 273

ch. 266

ch. 31

ch. 114

chs. 165, 726, 730

ch. 77

ch. 568

ch. 122



123.

124.

125,

126.

127.

128.

129.

130.

131.

132.

133.

134.

LEGISLATIVE ACTION

Recommendation

Creditors, 15 CAL. L. REVISION
CoMM'N REPORTS 1117 (1980)

Vacation of Public Streets,
Highways, and Service Easements,
15 CAL. L. REviSION COMM'N
REPORTS 1137 (1980)

Quiet Title Actions, 15 CAL. L.
REvVISION COMM'N REPORTS 1187
(1980)

Agreements for Entry of Paternity
and Support Judgments, 15 CAL. L.
REVISION COMM'N REPORTS 1237
(1980)

Application of Evidence Code
Property  Valuation Rules in
Noncondemnation Cases, 15 CAL. L.
REVISION COMM’N REPORTS 301
(1980)

Probate Homestead, 15 CAL. L.

RevisiON CoMM’'N REPORTS 401
(1980) :
Enforcement of Claims and

Judgments Against Public Entities,
15 CAL. L. RevisioN COMM'N
REPORTS 1257 (1980)

Uniform Veterans Guardianship
Act, 15 CAL. L.. REviSION COMM'N
REPORTS 1289 (1980)

Enforcement of Obligations After
Death, 15 CaAL. L. REVISION
CoMM’'N REPORTS 1327 (1980)

Interest Rate on Judgments, 15 CAL.
L. REvisioN COMM'N REPORTS 7
(1980)

Married Women as Sole Traders, 15
CAL. L. REvisiON COMM’'N REPORTS
21 (1980)

State Tax Liens, 15 CaAL. L.
REvisioN COMM'N REPORTS 29
(1980)

Enacted.

Enacted.

Enacted.

Enacted.

Enacted.

Enacted.

Enacted.

-Enacted.

Enacted.

Enacted.

Enacted.

Action by Legislature
Assignments for the Benefit of Enacted. 1980 Cal. Stats. ch. 135

1980 Cal. Stats.

1980 Cal. Stats.

1980 Cal. Stats.

1980 Cal. Stats.

1980 Cal. Stats.

1980 Cal. Stats.

1980 Cal. Stats.

1980 Cal. Stats.

1982 Cul. Stats.

1980 Cal. Stats.

1980 Cal. Stats.

ch.

ch.

ch.

ch. 381

ch. 119

ch. 215

ch.

ch.

ch.

ch.

ch.



135.

136.

137.

138.

139.

140.

141.

142.

143.

144.

145.

146.

147.

LEGISLATIVE ACTION

Recommendation

Action by Legislature

Guardianship-Conservatorship (tech- Enacted. 1980 Cal, Stats. ch. 246

nical change), 15 CAL. L. REVISION
CoMM’N REPORTS 1247 (1980)

Revision of Guardianship-
Conservatorship Law, 15 CAL. L.
REVISION COMM'N REPORTS 1463
(1980)

Enforcement of Judgments Law, 15
CaL. L. REVISION COMM'N REPORTS
2001 (1980)

Uniform Durable Power of Attorney
Act, 15 CaL. L. REvIsSION COMM'N
REPORTS 351 (1980)

Non-Probate Transfers, 15 CAL. L.
REvVISION COMM'N REPORTS 1605
(1980); 16 CaL. L. REVISION
CoMM'N REPORTS 129 (1982)

Revision of the Powers of
Appointment Statute, 15 CAL. L.
REVISION CoMM'N REPORTS 1667
(1980)

State Tax Liens (technical change),
16 CAL. L. REVISION COMMN
REPORTS 24 (1982)

Assessment Liens on Property
Taken for Public Use (technical
change), 16 CaL. L. REVISION
CoMM'N REPORTS 25 (1982)

Federal Pensions as Community
Property, 16 CAL. L. REVISION
CoMM’N REPORTS 47 (1982)

Holographic and Nuncupative Wills,
16 CaL. L. RevisioN CoMM'N
REPORTS 301 (1982)

Marketable Title of Real Property,
16 CAL. L. REvisioN COMM'N
REPORTS 401 (1982)

Statutory Bonds and Undertakings,
16 CAL. L. REvISION COMM'N
REPORTS 501 (1982) '

Attachment, 16 CAL. L. REVISION
CoMM'N REPORTS 791 (1982)

Enacted. 1981 Cal. Stats. ch. 9

Enacted. 1982 Cal. Stats. chs. 497, 1364

Enacted. 1981 Cal. Stats. ch. 511

841

Enacted in part (pay-on-death accounts)
1982 Cal. Stats. ch. 269; (credit unions
and industrial loan companies) 1983 Cal.

Stats. ch. 92.
Enacted. 1981 Cal. Stats. ch. 63

Enacted. 1981 Cal. Stats. ch. 217

Enacted. 1981 Cal. Stats. ch. 139

Proposed resolution adopted. 1982 Cal.

Stats. res. ch. 4

Enacted. 1982 Cal. Stats. ch. 187

Enacted. 1982 Cal. Stats. ch. 1268

Enacted. 1982 Cal. Stats. chs. 517, 998

Enacted. 1982 Cal. Stats. ch. 1198



148.

149.

150.

151.

152.

133.

154.

155.

156.

157.

138.

159.

LEGISLATIVE ACTION

Recommendation
Escheat (technical change), 16 CAL.
L. REVISION COMM'N REPORTS 124
(1982)

Missing Persons, 16 CaL. L.
REvVisioN CoMM’N REPORTS 103
(1982)

Emancipated Minors, 16 CAL. L.
REvisioON CoMM'N REPORTS 183
(1982)

Notice in Limited Conservatorship
Proceedings, 16 CAL. L. REVISION
CoMM'N REPORTS 199 (1982)

Disclaimer of Testamentary and
Other Interests, 16 CaAL. L.
REVISION COMM'N REPORTS 207
(1982)

Wills and Intestate Succession, 16
CAL. L. REVISION COMM’'N REPORTS
2301 (1982)

Division of Joint Tenancy and
Tenancy in Common Property at
Dissolution of Marriage, 16 CAL. L.
REVISION COMM'N REPORTS 2165
(1982)

Creditors’ Remedies, 16 CAL. L.
REvVISION COMM'N REPORTSs 2175
(1982)

Conforming Changes to the Bond
and Undertaking Law, 16 CAL. L.
REVISION COMM'N REPORTS 2239
(1982)

Notice of Rejection of Late Claim
Against Public Entity, 16 CAL. L.
REVISION COMM’'N REPORTS 2251
(1982)

Liability of Marital Property for
Debts, 17 CAL. L. REVISION COMM’'N
REPORTS 1 (1984)

Durable Power of Attorney for
Health Care Decisions, 16 CAL. L.
REVISION CoMM'N REPORTS 101
(1984)

Action by Legislature
Enacted. 1982 Cal. Stats. ch. 182

Enacted. 1983 Cal. Stats. ch. 201
Enacted. 1983 Cal. Stats. ch. 6
Enacted. 1983 Cal. Stats. ch. 72

Enacted. 1983 Cal. Stats. ch. 17

Enacted. 1983 Cal. Stats ch. 842

Enacted. 1983 Cal. Stats. ch. 342

Enacted. 1983 Cal. Stats. ch. 155

Enacted. 1983 Cal. Stats. ch. 18
Enacted. 1983 Cal. Stats. ch. 107

Assembly Bill 1460 introduced at the 1983
legislative session to effectuate this
recommendation. The bill will be acted
upon by the Legislature in 1984.

Enacted. 1983 Cal. Stats. ch. 1204



LEGISLATIVE ACTION

Recommendation

160. Effect of Death of Support Obligor

161.

(June 1983), published as Appendix
XI to this Report.

Vacation of Streets (technical
change), see “Legislative History of
Recommendations Submitted to
1983 Legislative Session™ in this
Report.

Action by Legislature
Not enacted.

Enacted. 1983 Cal. Stats. ch. 52






APPENDIX II

REPORT OF
SENATE COMMITTEE ON JUDICIARY
ON ASSEMBLY BILL 31

(Extract from Senate Journal for April 7, 1983 (1982-83 Regular Session)]

In order to indicate more fully its intent with respect to Assembly
Bill 31, the Senate Committee on Judiciary makes this report.

Assembly Bill 31 was introduced to effectuate the California Law
Revision Commission’s Recommendation Relating to Conforming
Changes to the Bond and Undertaking Law, 16 Cal. L. Revision
Comm’n Reports 2239 (1982). Along with the new comments set out
below, the Law Revision comments to the various sections of
Assembly Bill 31 reflect the intent of the Senate Committee on
Lt;diciaioin eaﬁproving Assembly Bill 31. The new comments set out

low reflect the intent of the committee in approving this bill.

Business and Professions Code § 7071.15 (added)
Comment. Section 707115 is added for cross-referencing
purposes only.

Code of Civil Procedure § 995.020 (amended)
Comment. Subdivision (b) (2) of Section 995.020 is amended for
cross-referencing purposes only.

Cog,e 3!' Givil Procedure § 995.710 (amended). Deposit in lieu of
n
Comment. Subdivision (b) of Section 995.710 is amended to
make clear the discretion of the board, commission, department, or
other public official or entity to whom a license or permit bond is
given pursuant to statute or administrative regulation, to set a fixed
amount for a deposit of state and federal bearer bonds or bearer
notes based on face value instead of market value. For example, the
officer may require a deposit of bearer bonds or bearer notes in a face
value of 120 percent o the amount of the bond. This authority is
intended to give the officer flexibility to avoid the need for valuation
E:;oceedings and for continuous monitoring of the value of the bearer

nds or bearer notes for the duration of the deposit. This provision
codifies and l§eners;\lizes practice dev%gggd based on former
Business and Professions Code Section 1 (deposit of bonds in
principal amount of $6,000 in lieu of $5,000 bond).

Subdivision (d) generalizes a provision formerly found in Business
and Professions Code Section 7071.12 (authority of the Contractors
State License Board).

Vehicle Code § 16434 (amended)

Comment. Section 16434 is amended to delete the unnecessary
court approval procedure. A bond given under Section 16434 is
subject to disapproval by the Department of Motor Vehicles
pursuant to Code of Civil Procedure Section 996.020.

(845)






APPENDIX III

REPORT OF
SENATE COMMITTEE ON JUDICIARY
ON ASSEMBLY BILL 24

[Extract from Senate Journal for May 26, 1983 (1982-83 Regular Session)]

In order to indicate more fully its intent with respect to Assembly
Bill 24, the Senate Committee on Judiciary makes the following
report.

Assembly Bill 24 was introduced to effectuate the California Law
Revision Commission’s Recommendation Relalig& to Missing
Persons, 16 Cal. L. Revision Comm'n Reports 105 (1982). Except for
the revised comments set out below, the Law Revision Commission
comments to the provisions of Assembly Bill 24 reflect the intent of
the Senate Committee on Judiciary in approving Assembly Bill 24.

Probate Code §§ 260-295.4 (repealed). Administration of estates of
missing persons '

Comment. Chapter 1 (commencing with Section 260) of
Division 2a, relating to a trustee for the estate of a person missin
over 90 days, is superseded by the provisions o
guardianship-conservatorship law that provide for the aprointment
of a conservator of the estate to administer the estate of a missing
person. See Sections 1461.7, 1804, 1845-1849.5.

Chapter 2 (commencing with Section 280), relating to the
administration of the estate of a person missing over seven years, is
superseded by Chapter 24 (commencing with Section 1350) of
Division 3.

Chapter 3 (commencing with Section 295{, relating to the
administration of estates of missing federal employees or members
of the armed forces, is superseded by provisions of Division 4 that
provide for the management and disposition of the missing person’s
gfm without a court proceeding. See Sections 3700 and

Probate Code § 1350 (added). Missing person defined

Comment. Section 1350, which permits use of the phrase
“ml.ssinﬁ person” for convenient reference, continues the
terminology of former Section 280.

Probate Code § 1351 (added). Presumption of death for purposes
of administration :

Comment. The first sentence of Section 1351 supersedes a
portion of former Section 280 (person deemed missing person if
absent for seven years). The second sentence is new. Section 1351 is
the same in substance as Uniform Probate Code Section 1-107(3). See
also Evid. Code §§ 667 (gxeral presumption of death), 1282 (finding
of presumed death by federal employee).

(847)
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Probate Code {1352 (added). Manner of administration and

distribution of missing person’s estate

Comment. Section 1352 continues the substance of a portion of
former Section 280 and a portion of former Section 285 and
s(upeneda oi_ormer Sectét;'ns , 286, and 294. See also Sectior)x 1358
recovery of property misaini n upon reappearance).

The provision of Section 1 é that no religlinary or final
distribution may be made until the lapse of one year after the
appointment and qualification of the executor or administrator does
not preclude payment of a family allowance.

Probate Code § 1353 (added). Jurisdiction of court
lC'omment. Section 1333 continues a portion of former Section

Probate Code §1354 (added). Petition for administration or
probate

Comment. Section 1334 supersedes a portion of former Section
982. Pursuant to subdivision (¢) and Section 1352, the general
requirements for a petition for probate (see Section 326) or a lpetition
for letters of administration (see Section 440) are applicable.

Probate Code § 1355 (added). Time for hearing; notice of hearing

Comment. Subdivision (a) of Section 1355 continues a portion of
former Section 282. The remainder of Section 1355 supersedes
former Section 283. See also Section 5 (certified mail equivalent of
registered mail).

Probate Code § 1356 (added). Determination whether person is
person presumed to be dead; search for missing person

Comment. Subdivision (a) of Section 1356 is drawn from the last
sentence of former Section 284. Subdivisions (b) and (c) are drawn
from subdivision (b) of Section 3-403 of the Uniform Probate Code.

Probate Code §1357 (added). Appointment of executor or
administrator and determination of date of disappearance

Comment. Subdivision (a) of Section 1357 continues the
substance of a portion of former Section 284. See also Sections 1301
(death presumed at end of five-year period unless sufficient
evidence of earlier death), 1302 (manner of administration and
(sleisétributzigg). Subdivision (b) continues the substance of former

tion .

Probate Code § 1338 (added). Recovery of property by missing
person upon reappearance
Comment. Section 1358 supersedes former Sections 287-290 and
a portion of former Section Subdivisions (a) and (b) are drawn
from the las;gnagraph of Section 3-412 of the Uniform Probate
Code. The Unitorm Probate Code provision has been revised to add
a provision barring an action under paragraph (a) (2) five years after
the time the petition is filed under Section 1354. This additional
g;gvision continues the general effect of the portions of former
tions 287-292 that gave a distribution conclusive effect after the
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missing. person had been missing 10 Xears. Subdivision (c) is
consistent with Section 1021 (effect of a decree of final distribution
in probate proceedings generally). Subdivision (c) permits a
distributee to convey a good title to property of the missing person
grior to the time an action by the missing person azgainst the
istributee would be barred under subdivision (a) (2). This is
because subdivisiont (c) provides a rule that the decree of
dlilstribution, when isl'h becomes final, is thci).‘ln:llﬂusive as btgx the rig(hgs( gf
the missing person. The exception to thi e in subdivision (a
is limited to property in the hands of the distributee or its proceedl
in the hands of the distributee; subdivision (a) (2) does not permit an
actionl against the person to whom the property has been transferred
by the distributee. Where a distributee has encumbered property of
the missing person, the lender likewise would be protected under
subdivision f:; ; but, if the action of the missing person is not barred
under subdivision (a) (2), the reappearing missing person might
recover from the distributee the property subject to. the
encumbrance. Subdivision (d) is drawn from a portion of former
Section 287. :

Probate Code § 1359 (added). Application of chapter
Comment. Section 1359 is drawn in part from former Section 293.






APPENDIX IV

REPORT OF
SENATE COMMITTEE ON JUDICIARY
ON ASSEMBLY BILL 99

[Extract form Senate Journal for May 26, 1983 (1982-83 Regular Session)]

In order to indicate more fully its intent with respect to Assembly
Bill 99, the Senate Committee on Judiciary makes the following
report:

Assembly Bill 99 was introduced to effectuate the California Law
Revision Commission's Recommendation Relating to Creditors’
Remedies, 16 Cal. L. Revision Comm’n Reports 2175 (1982). Except
for the new and revised comments set out below, the Law Revision
Commission comments to the provisions of Assembly Bill 99 reflect
the intent of the Senate Committee on Judiciary in approving
Assembly Bill 99.

16897

Code of Civil Procedure § 485.455 (amended). Attachment of
deposit sccount -

Comment. The second sentence is added to subdivision (a) of
Section 488.435 to make clear that the attachment lien reaches only
amounts in the deposit account at the time of levy. This continues the
practice under former law. Consequently, any amounts deposited in
the account after levy are not subject to the attachment lien. The lien

Code of Qyvil Procedure § 488465 (amended). Deposit accounts
and safe deposit boxes not exclusively in name of defendant
Comment. Subdivision (b) of Section 488.465 is amended to

delete the portion that retsdred the undertaking to be executed by

a corporate surety. This deletion permits the undertaking to be

scuted by or more sufficient personal sureties as well as a

te surety. See Section 995.310. Prior to the enactment of

488.465, the undertaking in case of attachment of deposit

ts and safe deposit boxes not exclusivel inthenameo*the

1 t could be executed by two or more individual sureties as
well as %a corporate surety. See former Sections 489.040 and

480.240. the tion in. subdivision (b) restores prior law. -

Subdivision (f) is deleted. The substance of former subdivision (f) is

continued in ons 995.910-995.960 (objections to undertakings).

Code of Qivil Procedure §488.69%0 (added). No liability for
including information in garnishee’s memorandum
Comment. Section 488.620 is added to make clear that a
garnishee is not liable for disclosing information in the garnishee’s

(851)
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memorandum even though the information may relate to a person

other than the defendant. See also Sections 488.455&d) (1) and

488.460(e) (1) (no liability for performance of duties of garnishee

under the attachment in case of levy on deposit account or safe

deposit box). For a comparable provision relating to execution, see

Section 701.035.

Code of Givil Procedure § 697.640 (technical
amendment). Recording of documents extinguishing judgment
lien on personal property
Comment. Section 697.640 is amended to make clear that the

person making the filing must include information showing the file
number of the notice of judgment lien. Nothing in this section
authorizes the filing of an acknowledgment of partial satisfaction of
judgment or an acknowledgment of satisfaction of matured
installments under installment judgment; only an acknowledgment
of full satisfaction (Section 724.060) or a clerk’s certificate of
satisfaction of judgment may be filed under this section.

Code of Civil Procedure § 697.650 (technical amendment). Release
or subordination of judgment lien on personal property

Comment. Section 697.650 is amended to make clear that a
statement of subordination must include a description of the security
interest or other lien or encumbrance to which the judgment lien is

being subordinated and state the name of the secured party or other
lienholder.

18313

Code of Civil Procedure § 700140 (amended). Levy bn deposit
account

Comment. The second sentence is added to subdivision (a) of
Section 700.140 to make clear that the execution lien reaches only
amounts in the deposit account at the time of levy. This continues the
practice under former law. Consequently, any amounts deposited in
the account after levy are not subject to the attachment lien. The lien
does reach amounts in the account that are in the process of being
collected unless the item being collected is returned unpaid to the
financial institution. Subdivision gc is amended to supply a
cross-reference to new Sections 700.165 and 700.167. Subdivision (f)
is added to make clear that no bond is required to levy on an account
described in subdivision (f).

Code of Civil Procedure § 700.160 (amended). it accounts
and safe deposit boxes not exclusively in name of i ent debtor

Comment. Subdivision (b) of Section 700.160 is amended to
delete the portion that re%uired the undertaking to be executed by
a corporate surety. This deletion permits the undertaking to be
executed by two or more sufficient gersonal sureties as well as a
corporate surety. See Section 995.310. Prior to the enactment of
Section 700.160, the undertaking in case of a levy of execution on
deposit accounts and safe d?osit boxes not exclusively in the name
of the judgment debtor could be executed by two or more individual
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sureties as well as by a corporate surety. See former Section 682a.
Thus, the deletion in subdivision (b) restores prior law.

Subdivision (f) is deleted. The substance of former subdivision (f)
is continued in Sections 995.910-995.960 (objections to
undertakingsgl.

A new subdivision (g) is added to cl the relation of this section
to the special provisions of Sections 700.165 and 700.167 applicable to
certain joint accounts.

15780

Code of Civil Procedure § 700.165 (added). Deposit account in

name of judgment debtor and spouse

Comment. Section T00.165 is a new provision permitting the
judgment creditor to cause a levy on a deposit account standing onl
in the names of both th:(i'udgment debtor and the judgment debtor’s
spouse without the need to provide a bond as is normally required
where an account not standing only in the name of the judgment
debtor is levied upon. See Section 700.160(g).

Code of Civil Procedure § 700.167 (added). Deposit account under

fictitious business name

Comment. Section 700.167 is a new provision permitting the
judgment creditor to cause a levy on a deposit account without
providing a bond under Section 700.160 where the deposit account
stands in a fictitious business name and the fictitious business name
statement lists only the judgment debtor or only the judgment
debtor and his or her spouse. See Section 700.160(g).

Code of Civil Procedure §701.035 (added). No liability for

including information in garnishee’s memorandum

Comment. Section 701.035 is added to make clear that a
garnishee is not liable for disclosing information in the garnishee’s
memorandum even though the information may relate to a person
other than the judﬁ:\ent ebtor. See also Sections 700.140(d) (‘;‘)e and
700.150 Se) (1) (no liability for performance of duties of garnishee in
case of levy on deposit account or safe deposit box).

15781

Code of Civil Procedure §703.110 (amended). Application of

exemptions to marital property

Comment. Section 703.110 is amended to add the third sentence
to subdivision (a). This new sentence makes clear how the
exemption scheme works with respect to married persons. Some
exemption provisions specifically provide for a separate exemption
for each spouse or g;:vide for an exemption in a greater amount for-
a married couple. See, e.g., Sections 704.030 (materials for repair or
improvement of dwelling), 704.060 (personal property used in trade
business, or profession), 704.080 (deposit account in which social
security payments are directly deposited), 704.090 (inmate’s trust
fund), 704.100 (life insurance, endowment, annuity policies). See
also Section 704.730(b) (maximum combined homestead exemptions
of married couple). Other exemption provisions provide a maximum
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dollar amount for an exemption applicable to the spouses as a marital
unit. For example, under subdivision (a), the maximum exemption
for motor vehicles allowed the marital unit under Section 704.010 is
an aggregate equity of $1,200, whether one or both spouses are
judgment debtors and whether the vehicle or vehicles are
community or separate property. The exemption is not doubled
where each spouse owns an interest in the motor vehicle. Likewise,
the maximum exem&tion allowed under Section 704.040 for jewelry,
heirlooms, and works of art is $2,500 for the marital unit.

Former subdivision (b) of Section 703.110 is deleted and its
substance is continued in new Section 703.115. See the Comment to
Section 703.115.

Code of Civil Procedure §703.115 (added). Determining
exemption based on need

Comment. Section 703.115 continues the substance of former
subdivision (b) of Section 703.110 but, unlike Section 703.110, Section
703.115 is applicable whether or not the judgment debtor is married.
Section 703.115 also recognizes that an exemption based upon the
needs of the judgment debtor and the spouse and dependents of the
judgment debtor or upon the needs of the judgment debtor and the
family of the judgment debtor is applicable even thou%h the
judgment debtor does not have a spouse or dependents or a family.
Thus, in determining whether to allow the exemption and the extent

- to which it is to be allowed, the court takes into account the needs
and property of the judgment debtor if the judgment debtor has no
spouse or de%endents or family and, in other cases, the needs of the
judgment debtor and the spouse (if any), dependents (if any), or
family (if any). '

Code of Civil Procedure §704.120 (amended). Unemployment
benefits and contributions; strike benefits
Comment. Subdivisions (e) and (f) have been added to Section
704.120 to preserve the substance of Chapter 1072 of the Statutes of
1982 and subdivision (d) (2) of Section 704.120 has been revised to
conform to Section 11350.5 added to the Welfare and Institutions
Code by that chapter.

15799

Code of Civil Procedure § 704.710 (amended). Definitions

Comment. Sections 704.710 and 704.930 are amended to delete
“actually” which appeared before “resides” or “resided” in various
provisions of the sections. The word “actually” is deleted to avoid a
possible construction that a person temporarily absent (such as a
person on vacation or in the hospital) could not claim a dwelling
exemption for his or her principal dwelling, or file a homestea
declaration on his or her principal dwelling, merely because the
person is temporarily absent, even though the dwelling is the
person’s principal dwelling and residence.

Code of Civil Procedure §704.830 (amended). Homestead
declaration
Comment. See the Comment to Section 704.710.
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Code of Givil Procedure § 708140 (amended). Powers and
qualifications of referee
Comment. The second sentence is added to subdivision (b) to
make clear that the requirements of this section do not apply to
certain referees already in office on the operative date of this title.

Code of CQivil Procedure §724.060 (technical amend-
ment). Contents of acknowledgment of satisfaction of judgment
Comment. Subdivision (a)(7) is amended to delete the

reference to a “termination statement” since no provision is made in

the law for filing a “termination statement” in order to terminate a

judgment lien on personal property.

Code of Civil Procedure § 1801 (technical amendment). Exempt
property where assignment for benefit of creditors
Comment. Section 1801 is amended to add references to Section
1255.7 of the Unemployment Insurance Code to preserve the
substance of amendments made to its predecessor section (former
Section 690.60) by Chapter 1072 of the Statutes of 1982.






APPENDIX V

LETTERS CLARIFYING LEGISLATIVE INTENT
OF ASSEMBLY BILL 99

[Extract from Senate Journal for June 20, 1983 (1982-83 Regular Session}]
Assembly, California Legislature

Sacramento, June 20, 1983
The Honorable David Roberti
President pro Tempore

Dear Senator Roberti: This letter is intended to ¢ the intent
of the Legislature with respect to Assembly Bill and the
inmetauon t?“léesgiven any judmewes lien which mayoﬁ ct:::(eid
su uent to a ent being ren t to an order e
grursuant to the provisionsbeol?gecﬁon 030 of the Code of Civil

ocedure. Assembly Bill 99 amends Section 683.180 of the Code of
Civil Procedure. This provision of law states that a judgment lien on
an interest in real property is extended provided a ed copy of
the application for renewal of the jum:lnt is recorded before the
expiration of the judgment lien. The comments to the section
state in ﬁ: “The judgment lien is extended onlh{leif the certified
copy of the application for renewal is recorded while the judgment
lien is still in effect. If the judgment lien is not so extended, the
§ ent creditor may record an abstract of the renewed j ent
to obtain a new j ent lien dam from the recomnmsuch
abstract.” Accordingly, if a court es an order au the
renewal of a judgment under subdivision (b) of Section 694.030 of the
Code of Civil Procedure after the time for an ;gplicaﬁon for
renewal under Section 683.130 of the Code of Civil Procedure has
expired, any former judgment lien cannot be extended or revived
but the judgment creditor may record an abstract of the renew
judgment to obtain a new judgment lien dating from the recording
of the abstract.

Sincerely yours,

ALISTER McALISTER

[Extract from Assembly Journal for June 22, 1983 (1982-83 Regular Session)]

June 22, 1983
The Honorsble Willie L. Brown, Jr.

Speaker of the Assembly \ ‘

Dear Speaker Brown: This letter is intended to clarify the intent
of the ture with respect to Assembly Bill and the
interpretation to be given any judgment lien which may be created
subsequent to a judgment renewed pursuant to an order made

ursuant to the provisions of Section 684.030 of the Code of Civil
ocedure. Assembly Bill 99 amends Section 683.180 of the Code of

(857)
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Civil Procedure. This provision of law states that a judgment lien on
an interest in real property is extended provided a certified copy of
the application for renewal of the judgment is recorded before the
expiration of th%udgment lien. The official comments to the section
state in &a.rt: “The jud?nent lien is extended only if the certified
copy of the application for renewal is recorded while the judgment
lien is still in effect. If the judgment lien is not so extended, the
ju ent creditor may record an abstract of the renewed judgment
to obtain a new ent lien dating from the recording ot such
abstract.” Accor y, if a court es an order authorizing the
renewal of a judgment under subdivision (b) of Section 694.030 of the
Code of Civil Procedure after the time for filing an ?Pplication for
renewal under Section 683.130 of the Code of Civil Procedure has
expired, any former judgment lien cannot be extended or revived
but the judgment creditor may record an abstract of the renewed
_Ll; e%:éo obtain a new judgment lien dating from the recording
e abstract.

Sincerely yours,
ALISTER McALISTER, Assemblyman



APPENDIX VI

REPORT OF
SENATE COMMITTEE ON JUDICIARY
ON ASSEMBLY BILL 53

[Extract from Senate Journal for June 6, 1983 (1982-83 Regular Session)]

In order to indicate more fully its intent with respect to Assembly
Bill 53, the Senate Committee on Judiciary makes the following
report.

Assembly Bill 33 was introduced to effectuate the California Law
Revision Commission’s Recommendation Relating to Nonprobate
Transfers, 16 Cal. L. Revision Comm’n Reports 129 (1962) . Except for
the revised comments set out below, the Law Revision on
comments to Assembly Bill 53 reflect the intent of the Senate
Committee on Judiciary in approving Assembly Bill 53.

Givil Code § 683 (amended). Joint interest defined; creation of joint
tenancy in personal property
Comment. Section 683 is amended to add subdivision (b) to
make clear that this section does not apply to a joint account in a
credit union or an industrial loan company to which the newly
enacted provisions of the Probate Code g.e:tions 5100-5407) apply.

Probate Code § 5101 (added). Definitions

Comment. Section 3101 is the same as Section 6-101 of the
gxﬁifo::m Probate Code with some modifications. These include the

owing: . .

(1) In subdivision Y:)’ “financial institution” is limifed to credit
unions and industrial loan companies. Unlike the Uniform Probate
Code definition, it does not include banks or savings and loan
associations. This is comparable to the Michigan statute which is
limited to credit unions. See Mich. Comp. Laws § 23.510(1). The
limitation of this part to credit unions and industrial loan companies
is not intended to preclude a court from applying a rule set out in
Chapter 3 (commencing with Section 3301) to a multiple-party
account in another type of financial institution.

(2) The last sentence is added to subdivision (f) to establish a clear
rule concerning the amount of “net contribution’’ in a case where the
actual amount cannot be established.

(3) A reference to a “levying” creditor is substituted in
subdivision (g) for the reference in the UPC to an “attaching”
creditor; “attaching creditor” might be construed in California to
restricted to one who levies under a writ of attachment
(prejudgment) and not to include one who levies under a writ of
execution (poctjudgment{.

(4) The reference to Section 1-107 has been replaced in
subdivision m?i() by a reference to the statutes of this state that make
a death certificate or record or report prima facie evidence of death;

(859)
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the reference to “an original or attested or certified copy” has been
added, consistent with the statutes referred to in subdivision }k).

(5) Subdivision gle)cis new and is drawn from a portion of the
fourth sentence of Section 852 of the Financial Code.

Probate Code § 5901 (added). Ownership as between parties and
others; protection of financial institutions
Comment. Section 5201 is the same in substance as Section 6-102
of the Uniform Probate Code. Nothing in this part affects set-off
rights of financial institutions. See generally Kruger v. Wells Fargo
Bank, 11 Cal.3d 352, 357, 521 P.2d 441, 113 Cal. Rptr. 449 (1974) (right
of set-off is “based upon general principles of equity”).

Probate Code § 5304 (added). Transfers nontestamentary

- Comment. Section 5304 is drawn from portions of Financial Code
Sections 852.5, 7604.5, 11203.5, 14854.5, and 18318.5 (pay-on-death
transfers nontestamentary) . The first sentence is the same as the first
portion of Section 6-106 of the Uniform Probate Code. The
remainder of the Uniform Probate Code section is omitted. The
second sentence of Section 3304 is comparable to New Jersey law. See
NJ. Stat. Ann. § 17:161-14 (West Supp. 1961). The of Section

is to make clear that the effectiveness of tr rs under this
part is not to be determined by the requirements for a will.

A transfer under this part is effective by reason of the provisions
of this part and the terms of the account or deposit agreement. This
transfer avoids the need for a probate proceeding to accomplish a
transfer. However, the transfer does not affect rights otherwise
provided by law. Also, for example, Section 5304 has no effect on a
sui'vivng spouse’s rilght to his or her share of community funds
deposited in a multiple-party account under which a third person has
a survivorship right 1%2 the death of the other spouse. See the
Comment to Section .

Probate Code § 5401 (added). Establishment of and payment from
multiple-party accounts; inquiry not required to establish net
contributions

Comment. Subdivision (a) of Section 5401 is the same as the first
two'ientences of Section 6-108 of the Uniform Probate Code with the
addition of the clarifying phrase “and according to its terms.”

Subdivision (b) is not contained in the Uniform Probate Code. It
is drawn from portions of Financial Céde Sections 852, 7603, and

11204, and former Section 14854 (second sentence). Subdivision (c)

is th#® same as the last sentence of Section 6-108 of the Uniform

Probate Code.

Probate Code § 5405 (added). Payment as discharge

Comment. Section 5405 is drawn in from Section 6-112 of the
Uniform Probate Code. Subdivision (a) is the same in substance as
a g:rtion of the Uniform Probate section. Subdivision (b) is
substituted for the comparable portion of the Uniform Probate Code
section, and is drawn from Financial Code Sections 852.5, 7604.5,
11203.5, 14854.5, and 18318.5 relating to service of a court order
restraining payment. Subdivision (c) is drawn from portions of
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Financial Code Sections 852 and 7603. Subdivision (d) is the same in
substance as the comparable portion of the Uniform Probate Code
section. Receipt of notice under this section must be at the particular
?i?)ice or branch office where the account is carried. See Section 5101

Probate Code § 5406 (added). Payment of sccount held in trust
form where financial institution has no notice that account is not
a “trust account”

Comment. Section 3406 is drawn from a ion of Financial
Code Section 833. Section 5408 permits a institution to treat
an account in trust form as a trust account (defined in Section 5101)
if it is unknown to the financial institution that the funds on deposit
are subject to a trust created other thanal;{ the deposit of the funds
in the account in trust form. If the financial institution does not have
the additional information, the financial institution is protected from
liability if it pays the account as provided in this chapter. See Section
5405. However, Section 5406 does not affect the rights as between the
g:ges to the account, the beneficiary, or their successors. See

ions 5201, 3301 (c), and 5302(c). ‘

Probate Code § 5407 (added). Payment to a minor
Comment. Section 5407 is new; there is no comparable provision
in Article VI of the Uniform Probate Code. Subdivision (a) of Section
E’zﬁ()ﬂjs consistent with Section 850 of the Financial Code. Subdivision
is new.

Duty of financial institutions ‘ '
Comment. Section 6 is designed to avoid any expense to financial

institutions of advising existing depositors concerning the enactment
of this act.

‘Operative date

Comment. Section 7 is drafted on the assumption that this act
will become effective on January 1, 1984. The operative date is
delayed until July 1, 1984, so that financial institutions will have time
to take any necessary action to operate under the provisions of the
act and so persons who have accounts in existence on the effective
date (January 1, 1984) will have time to make any changes in the
deposit agreement that they believe are desirable in view of the
enactment of this act.






APPENDIX VII

REPORT OF
SENATE COMMITTEE ON JUDICIARY
ON ASSEMBLY BILL 26

[Extract from Senate Journal for July 14, 1983 (1982-83 Regular Session)}]

The Senate Committee on Judiciary has received the following
report of the California Law Revision Commission concernin
Assembly Bill 26. The report is preserved here as evidence o
legislative intent.

Californis Law Revision Commission
Report Concerning Assembly Bill 28

A continuing problem in California law is that married persons
frequently take title tgdpro&erty in joint tenancy form even thm:ﬁh
the property is acquired wi conunu‘xilli‘;y funds and even though the
married persons are unaware of the difterent legal consequences of
joint tenancy and community property tenure. At dissolution of
marriage, for example, the court has no jurisdiction to divide joint
tenancy property and therefore may be unable to make the most
sensible disposition of all the assets of the parties. For instance, it may
be desirable to award temporax occupancy of the family home to
the spouse awarded custody of the minor children; this can be done
if the property is community but not if it is joint tenancy. Moreover,
because the joint tenancy property cannot be divided at dissolution,
it will have to be subsequently partitioned in a separate civil action.

The Legislature addr these problems directly in 1965 by
adding to Civil Code Section 5110 a provision that a single-family
residence acquired by the spouses duringlmarriage is presumed to
be community property for purposes of division at dissolution. The
Section 5110 presumption has generally worked well and minimized
the problems created by community property in joint tenancy form.
However, as construed by the courts, the community property
g;esumption may be rebutted by evidence of oral agreements

tween the parties and by implications from statements or conduct
of the parties, notwithstanding the statute of frauds. Moreover,
under the interpretation of In re Marriage of Lucas, 27 Cal.3d 808,
614 P.2d 285, 166 Cal. Rptr. 853 (1980), the presurnption precludes a
spouse who bought the sgoperty with separate funds from tracing
and recovering the funds at dissolution—a gift is presumed. The
Lucas holding has been extended by the courts to other types of
?ommunity property in addition to property taken in joint tenancy
orm.

Assembly Bill 26 builds on the community property presumption
of Section 5110. Under Assembly Bill 26 all property acquired by the
spouses during marriage in joint tenancy form is presumed to be
community for purposes of dissolution—not just the single-family
residence. This is significant because, although the single-family
residence is the major asset in many marriages, spouses frequently
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hold substantial amounts of their wealth in joint tenancy form,
including bank accounts, stocks, and other real property. Assembly
Bill 26 makes clear that the community property presumption may
not be rebutted by an alleged ora! agreement or an implication from
a statement or conduct, but only by a written agreement. Finally,
Assembly Bill 26 overrules the Lucas interpretation of the Section
5110 presumption and other community property presumptions by
permitting a Farty to recover separate proKerty contributions to the
acquisition of the property; this is done through a reimbursement
right at dissolution of marriage.

Assembly Bill 26 is jointly recommended by the California Law
Revision Commission and the State Bar Conference of Delegates. It
is a substantially revised version of the commission’s
Recommendation Kelating to Division of Joint Tenancy and Tenancy
in Common Property at Dissolution of Marriage, 16 Cal. L. Revision
Comm’n Reports 2165 (1982). The revisions are designed to avoid tax
and theoretical problems raised by practitioners concerning the
g;ilginal recommendation. Revised Comments to the bill are set out

ow.

Civil Code § 4800.1 (added)

Comment. Section 4800.1 reverses the common law presumption
that property acquired by the spouses during marriage in joint
tenancy form is joint tenancy property, and instead creates a
presumption that the property is community groperty. This
generalizes a provision formerly found in Section 5110 (single-family
residence ac%uired in joint tenancy form presumed to be community

g;operty). he community prog;(tx presumption created by
ction 4800.1 is anlicable in dissolution and legal separation
proceedings only. It governs both real and personal property,

whether situated in California or another jurisdiction, and includes
property acquired during marriage while domiciled in another
jurisdiction. It also governs property initially acquired before
marriage, the title to which is taken in joint tenancy form by the
spouses during marriage. The measure of the separate property
contribution under Section 4800.2, in such a case, is the value of the
property at the time of its conversion to joint tenancy form.

Section 4800.1 requires a writing to rebut the communi?' propert‘\;
presumption. This has the effect of limiting existing law whic
permits transmutations of property by oral agreements and
implications from unilateral statements of a party.

Civil Code § 4800.2 (added)

Comment. Section 4800.2 overrules the case of In re Marriage of
Lucas, 27 Cal. 3d 808, 614 P.2d 285, 166 Cal. Rptr. 853 (1980) (and
cases following it), which precluded recognition of the separate
property contribution of one of the parties to the acquisition of
community property, unless the party could show an agreement
between the spouses to the effect that the contribution was not
intended to be a gift. Under Section 4800.2, a party making a separate
property contribution to the acquisition of the property is not
presumed to have made a gift, unless it is shown that the parties
agreed it was a gift, but is entitled to reimbursement for the separate
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property contribution at dissolution of marriage. The segarate
property contribution is measured by the value of the contribution
at the time the contribution is made. Under this rule, if the property
has since appreciated in value, the community is entitled ta the
appreciation. If the property has since depreciated in value,
reimbursernent may not exceed the value of tﬂe property; if both
parties are entitled to reimbursement and the property has
insufficient value to permit full reimbursement of both,
reimbursement should be on a proportionate basis.

Civil Code § 5110 (amended)

Comment. Section 5110 is amended to delete the provision
relating to classification for the purpose of dissolution of a joint
tenancy single-family residence acquired during marriage. This
provision is generalized and clarified by Section 4800.1 (division of
joint tenancy property). The reference to former Section 5109 is also
corrected.

SEC. 4. (uncodified)

Comment. Section 4 is intended to make Civil Code Sections,
4800.1 and 4800.2 applicable retroactively to the extent practical.
Under Section 4, the new law applies to proceedings pending on the
operative date if the property cfivision has not yet been adjudicated,
if the adjudication is still subject.to appellate review, or if the trial
court has expressly reserved jurisdiction to make the adjudication.
C¥. In re Marriage of Brown, 15 Cal.3d 838, 544 P.2d 561, 126 Cal. Rptr.
633 (1976) Sretroach’.ve application of change in law to proceedings
not yet final).

378152






APPENDIX VIII

REPORT OF
SENATE COMMITTEE ON JUDICIARY
ON ASSEMBLY BILLS 25 AND 68

[Extract from Senate Journal for July 14, 1983 (1982-83 Regular Session) }

Note. The provisions of Assembly Bill 68 were amended into
Assembly Bill 25 after this report was printed.

In order to indicate more fully its intent with respect to Assembly
Bills 25 and 68, the Senate Committee on Judiciary makes the
following report.

Assembly Bills 25 and 68 were introduced to effectuate the
California Law Revision Commission’s Tentative Recommendation
Relating to Wills and Intestate Succession, 16 Cal. L. Revision
Comm'n Reports 2301 (1982). Except for the new and revised
commients set out below, the Law Revision Commission Comments
to Assembly Bills 25 and 68 reflect the intent of the Senate
Committee on Judiciary in approving Assembly Bills 25 and 68. The
new and revised Comments set out below also reflect the intent of
the committee in approving this bill.

Assembly Bill 25

§3. Application of certain provisions where decedent died before
January 1, 1985 .
Comment. Section 3 limits the application of certain portions of
this code to cases where the decedent died after December 31, 1984.
Section 3 supersedes former Section 3. The former section is obsolete.

§26. Child

Comment. Section 26 is the same as Section 1-201(3) of the
Uniform Probate Code. The definition of “child” in Section 26
applies unless the provision or context otherwise requires. See
Section 20. Although under Section 26 a stepchild or foster child is
not included within the meaning of “child” only on the basis of that
relationship, a stepchild or foster child may be included if the
relationship began during the person’s minority, continued
throughout the parties’ joint lifetimes, and it is established by clear
and convincing evidence that the stepf)arent or foster parent would
have adopted the person but for a legal barrier. See Section 6408. See
also Section 6152 (testamentary disposition).

§ 28 Community property

Comment. Section 28 is new. Subdivision (a) is consistent with
Civil Code Sections 687 and 5110.

Under subdivisions (b) and (c), community property acquired
while domiciled in another community property jurisdiction is
treated as community property in California even though the

roperty might not have been community if acquired while
gomiciled in California. For example, property is community
property under subdivision (b) if it is the income of separate

(867)
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property and the income of separate property is community
property under the laws of the place where the spouse owning the
separate property is domiciled at the time the income is earned.
Thus, subdivisions (b) and cg ensure generally comparable
treatment of the property in California to that given it in the other
community property jurisdiction and fills a gap in the
quasi-community cFrog;er law. See Section 66 (“‘quasi-community
property” defined). Subdivisions (b) and (c) apply whether the
property is acquired before or after the operative date of the section.
The reference in subdivisions (b) and (c) to substantially equivalent
tyﬁes of marital property is intended to cover possible adoption in
other jurisdicitons of the Uniform Marital Property Act or other laws
establishing a community property regime. See also Sections 58
(“personal property” defined), 68 (“real property” defined).

§ 54 Parent

Comment. Section 54 is the same as Section 1-201(28) of the
Uniform Probate Code. The definitién of “parent” in Section 54
applies unless the provision or context otherwise requires. See
Section 20. although under Section 54 a stepparent or foster parent
is not included within the meaning of “parent” only on the basis of
that relationship, a stepparent or foster parent may be included if the
relationship began during the minority of the stepchild or foster
child, continueg throughout the parties’ joint lifetimes, and it is
established by clear and convincing evidence that the stepparent or
foster parent would have adopted the person but for a legal barrier.
See Section 6408. See also Section 6152 (testamentary dispostion).

§ 102. Recapture by surviving spouse of certain quasi-community
property

Comment. Subdivisions (a) and (b) of Section 102 supersede the
first sentence of former Section 201.8. Subdivision (c¢) continues the
substance of the last sentence of former Section 201.8. The second
sentence of former Section 201.8 which required the surviving
spouse to elect to take under or against the gecedent's will is not
continued. Under the law as revised, the rule for quasi-community
property is the same as for community property: The surviving
spouse is not forced to an election unless the decedent’s will expressly
so provides or unless such a requirement should be implied to avoid
thwarting the testator’s apparent intent. See 7 B. Witkin, summar
of California Law Wills and Probate §§ 21-22, at 5542-44 (8th ed.
1974).

Section 102 provides that a transfer may be set aside only if the
decedent made it without receiving in exchange a consideration of
“substantial”” value. Where the consideration is not substantial and
the transfer is set aside, no provision is made for return of the
insubstantial consideration given by the transferee when property
transferred is required to ge restored. It is not expected that a
transfer will be set aside under the statute if the transferee gave a
consideration equal to one-half or more of the value of the proper:&
received. Thus, in cases in which the transfer is set aside the one-h:
which the transferee keeps will be at least equal in value to any
consideration given.

The provision of Section 102 that only one-half of the property
transferred is to be restored is appliec( when the .decedent dies
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intestate as well as when the decedent dies testate. This is because
the decedent has manifested an intention to deprive the survivin
spouse of the property. The intent of the intestate decedent shouls
be given effect to the extent he or she could have accomplished the
same result by will.

Paragraph (3) of subdivision (a) of Section 102 replaces the
provision of former Section 201.8 that required as a condtion of
recapture that the decedent had a “substantial quantum of
ownership or control of the property at death.” Paragraph (3) is
drawn from a portion of Unitorm Probate Code Section 2-202 and
Idaho Code Section 15-2-202. Paragraph (3) is intended to provide a
clearer standard for determining the kinds of retained interests by
the decedent that will result in the application of the recapture
provisions of this section.

Subdivision (b) is new and is drawn from a portion of Uniform
Probate Code Section 2-202.

Section 102 provides that all of the property restored to the estate
belongs to the surviving spouse %Llrsuant to Section 101. Such
Eroperty is, in effect, the one-half which the surviving spouse could

ave claimed against the decedent’s will. The one-half which the
transferee is permitted to retain is, in effect, the one-half which the
decedent could have aTliven to the transferee by will. The surviving
spouse is entitled to all of the first half.

Section 102 provides that the property shall be restored to the
decedent’s estate rather than that the surviving spouse may recover
it directly from the transferee. This is to make the property available
to creditors of the decedent to the extent that it would have been
available to them if no inter vivos transfer had been made.

Section 102 is limited in application to transfers made at a time
when the surviving spouse has an expectancy under Section 101—ie.,
at a time when the transferor is domiciled in California. This is to
avoid the application of the statute to transfers made before the
transferor moved here, when the transferor could not reasonably
have anticipated that the transfer would later be subjected to
California law.

§ 143. Waiver enforceable as of right

Comment. Section 143 establishes the basic standards of
enforceability for a waiver. The court shall enforce the waiver unless
the surviving spouse shows that he or she was not provided a fair and
reasonable disclosure of property (absent a waiver of such disclosure
after advice by independent legal counsel) or was not represented
by independent legal counsel at the time time of execution. By
satisfying the conditions of disclosure and independent counsel, the
parties can have certainty that their affairs will be governed in an
agreed upon manner. If these conditions are not satisfied (for
example, counsel may not have been sought at all or the surviving
spouse may not have been separately represented), a waiver may
still be enforceable under Section 144.

§ 147. Prospective effect of chapter

Comment. Subdivision (a) of Section 147 makes clear that, with
respect to the effect of interspousal agreements or waivers on rights
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at death, the provisions of this chapter provide the exclusive
standards. Accord, Civil Code § 5135.5.

Subdivision (b) makes clear that the provisions of this chapter
have no effect on waivers, agreements, or property settlements
made prior to the operative date of this chapter. See also Section
141 (b) (nothing in cgapter affects or limits the waiver or manner of
waiver of rights other than those referred to in subdivision (a) of
Section 141).

§200. Wills and intestate succession

Comment. This part—Sections 200-206—supersedes former
Section 258. This part is the same in substance as Section 2-803 of the
Uniform Probate Code except that language is added to Section 200
so that the antilapse statute (Section 6147) will not substitute the
killer’s issue for the disqualified killer. This part makes three
substantive changes in prior law:

(1) Under this part, the killer is disqualified from taking from the
victim only if the killing is felonious and intentional. Under former
Section 258, the killer was disqualifed if the killing was accidential
but was one within the felony murder rule.

(2) Under Section 204, the civil standard of proof (preponderance
of the evidence) is used in the civil proceeding to disqualify the killer
from taking from the victim. Under prior law, the criminal burden
of proof (%)e ond a reasonable doubt) was used in the civil

roceeding. Estate of McGowan, 35 Cal. App.3d 611, 619, 111 Cal.
ptr. 39 (1973).

(3) Under Section 204, an acquittal after a criminal trial has no
effect in a subsequent civil proceeding. Under former Section 258, an
acquittal was given conclusive effect in the later civil proceeding.

nder paragraph (3) of subdivision (a) of Section 200, one who
feloniousl ang intentionally kills a spouse is entitled to no share of
the decedent’s quasi-community property, since for most purposes
the decedent’s quasi-community property is treated as the
decedent’s separate property during the decedent’s lifetime. See 7
B. Witkin, Summary of Calitornia Law Community Property § 125,
at 5219 (8th ed. 1974). Under paragraph (2) of subd[i)vision (a),
however, the spousal killer is disqualitied from taking the decedent’s
half of the community property by intestate succession, but the
killer's one-half ownership interest in the community property (see
Civil Code §5105) is not affected. See also Prob. Code §$§ 100, 103.

§ 204. Determination of whether killing was felonious and
intentional
Comment. See the Comment to Section 200. The last sentence of

Section 204 is new but is consistent with Uniform Probate Code
Section 2-803 (e).

§ 220. Proof of survivial by clear and convincing evidence
Comment. Section 220 supersedes former Section 296 and
modifies the prior rule to require proof of survival by clear and
convincing evidence. The introductory clause recognizes that
Section 220 has limited application. Section 221 provides that this
chapter does not apply to cases covered by Sections 103 (community
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and quasi-community proFerty), 6146 (wills), or 6403 (survivial of
heirs). Other provisions of this chapter provide rules that ap ly to
particular cases. See Sections 222 (survival of beneficiaries),
(survival of joint tenants), 224 (survival of insurance beneficiaries).
The rule provided by Section 220 may be varied by a provision in the
governing instrument. See Section 221. See also Sections 230-234
{proceeding to determine whether one person survived another).

§221. Application of chapter

Comment. Subdivision (a) of Section 221 makes clear that the
provisions of this chapter do not apply in cases where Section 103
(effect on community and quasi-community property where
married person does not survive death of spouse), 6146 (wills), or
6403 (intestate succession) applies. :

Subdivision (b) provides tl?at the distribution provision of a trust,
deed, contract of insurance, or other instrument controls if it results
in a different distribution of property than that provided for in this
chapter. Subdivision (b) continues the substance of former Section
996.6 but omits the reference to “wills” (will now being covered by
Section 6146), substitutes “trust” for “living trusts,” a ds lan; e
drawn from Section 2-601 of the Uniform Probate Code, and includes
the substance of the 1953 revision of Section 6 of the Uniform
Simultaneous Death Act. The 1953 revision, which was not previously
adopted in California, inserted the phrase “or any other situation”
and added the clause which appears as the last portion of clause (2)
of subdivision (b) of Section 221. }

§ 240. Representation

Comment. Section 240 is the same in substance as Section 2-106
of the Uniform Probate Code, but the section applies the UPC rule
also to the construction of wills. Section 240 changes the former
California rule under which distribution was per stirpes unless all
surviving descendants were of the same degree of kindred to the
decedent. See former Sections 221, 222. Under Section 240, the
primary division of the estate takes place at the first generation
having any living members. This changes the rule of Maud v.
Catherwood, 67 Cal. App.2d 636, 155 P.2d 111 (1945).

§6100. Who may make a will

Comment. Section 6100 continues the substance of a portion of
the first sentence of former Section 20 and a portion of former
Section 21 and is the same in substance as Section 2-501 of the
Uniform Probate Code. An emancipated minor is considered as
being over the age of majority for the purpose of making or revoking
a will. See Civil Code § 63.

§ 6110. Execution of witnessed will

Comment. Section 6110 supersedes former Section 50. Section
6110 relaxes the formalities required under former Section 50 by
eliminating the requirements (1) that the testator’s signature be “at
the end” of the wi(h, (2) that the testator “declare” to the witnesses
that the instrument is his or her will, (3) that the witnesses’
signatures be “at the end” of the will, (4) that the testator “request”
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the witnesses to sign the will, and (5) that the witnesses sign the will
in the testator’s presence. Section 6110 continues the requirements
of former Section 50 that (l{)the will be in writing, (2) that the will
be signed by the testator or by someone else who signs the testator’s
name in the testator's presence and by the testator’s direction, (3)
that the will be signed or the testator acknowledge the signature in
the presence of two witnesses who are present at the same time, and
(4) that the witnesses sign the will.
Subdivision (c) requires that the signing or acknowledgment take
glace in the presence of the witnesses, present at the same time, but

oes not require that the witnesses sign in the presence of each other.
This is consistent with prior law. See, e.g., In re Estate of Armstrong,
8 Cal.2d 204, 209-10, 64 P.2d 1093 (1937).

The requirement of subdivision (c)(2) that the witness
understand that the instrument being witnessed is a will replaces the
former requirement that the testator “declare” to the witnesses that
the instrument is his or her will. The new requirement codifies
California decisional law which did not apply the former declaration
requirement literally and held the requirement satisfied if it is
apparent from the testator’s conduct and the surrounding
circumnstances that the instrument is a will. See 7 B. Witkin, Summary
of California Law Wills and Probate § 118, at 5633-34 (8th ed. 1974).
The witness may obtain the necessary understanding by any means.
For example, the witness may know that the instrument is a will by
examining the instrument itself or from the circumstances
surrounding the execution of the will. Nothing in Section 6110
requires that the testator disclose the contents of the will.

he introductory clause of Section 6110 recognizes that the validity
of the execution of a will may be determined pursuant to some other
provision of this part. See Sections 6111 (holographic will), 6221
(California statutory will), 6381-6385 (international will).

§6112. Who may witness a will

Comment. Section 6112 supersedes former Sections 51 and 52.
Subdivision (a) and the first sentence of subdivision (b) of Section
6112 are the same as Section 2-505 of the Uniform Probate Code. The
second and third sentences of subdivision (b) are new and are not
found in the Uniform Probate Code.

Section 6112 changes the rule of former Section 51 which
disqualified a subscribing witness from taking a share under the will
larger than his or her intestate share unless there were two other
disinterested subscribing witnesses. Under Section 6112, a witness
may take under the will if the witness satisfies the burden of proving
that the devise was not procured by duress, menace, fraud, or undue
influence. The presumption of duress, menace, fraud, or undue
influence established by Section 6112 only applies to the devise to the
subscribing 'witness. If the witness fails to meet the burden of
overcoming that presumption and the devise to that witness is not
inconsistent with, and can be separated from, the remainder of the
will, only the devise to the witness fails and not the entire will. In re
FEstate of Carson, 184 Cal. 437, 441, 194 P. 5 (1920); Estate of Molera,
23 Cal. App.3d 993, 1001, 100 Cal. Rptr. 696 (1972); Estate of Stauffer,
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142 Cal. App.2d 35, 41, 297 P.2d 1029 (1956); In re Estate of Webster,
43 Cal. App.2d 6, 15-16, 110 P.2d 81 (1941). Section 6112 is consistent
with former Section 52 (testator’s creditor may be competent
witness). See also Section 3725 (devisee may contest gift to
interested witness without being penalized by no-contest clause).

§ 6140. Intention of testator

Comment. Section 6140 continues the second sentence of former
Section 101.

§6141. Choice of law as to meaning and effect of will

Comment. Section 6141 supersedes former Section 100 and is
consistent with Section 2-602 of the Uniform Probate Code. The
reference in Section 2-602 of the Uniform Probate Code to elective
share is replaced bg a reference to the rights of the surviving spouse
in community and quasi-community property. Subdivision (b) is
drawn from the reference in Section 2-602 of the Uniform Probate
Code to provisions relating to elective share, exempt property, and
allowances. See also Section 78 (definition of “‘surviving spouse”).

§ 6142. Will passes all property including after-acquired property

Comment. Section 6142 is the same in substance as Section 2-604
of the Uniform Probate Code and continues the substance of former
Sections 120, 121, 125, and 126. The “except” clause of Section 6142
is taken from former Sections 125 and 126 and is consistent with the
Uniform Probate Code. See Uniform Probate Code §§ 2-604, 2-610.
The provision that Section 6142 applies “absent a contrary intention
of the testator” is drawn from former Section 100. Cf. Uniform
Probate Code § 2-603.

§ 6143. Devisees as owners in common

Comment. Secticn 6143 continues the substance of former
Section 29. Section 6143 applies absent a “contrary intention of the
testator,” while former Section 29 applied “unless the will otherwise

rovides.” This differ=nce is not sugstantive: Although it may have

een argued that foriner Section 29 permitted contradiction only by
the wilF itself, many cases have permitted extrinsic evidence of
surrounding circumstances to show what was meant by the words of
the will. See, e.g., Estate of Russell, 69 Cal.2d 200, 21415, 444 P.2d 353,
70 Cal. Rptr. 561 (1 :68). See generally 7 B. Witkin, Summary of
California Law Wilis and Probate §§ 159-162, at 5674-79 (8th ed.
1974). As used in Section 6143, “devise” means a disposition of real
or personal property by will. Section 32.

§ 6144. Direction ini will to convert real property into money
Comment. Section 6144 is the same in substance as former
Section 124. The int. oductory clause of Section 6144 is drawn from
former Section 100. Section 6144 is declaratory of the common law
doctrine of equitabl. conversion. See In re Estate of Gracey, 200 Cal.
482, 488, 253% 921 (1927). See generally 7 B. Witkin, Summary of
California Law Equity §§ 118-121, at 5337-40 (8th ed. 1974).
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§ 6145. Common law rule of worthier title abolished

Comment. Section 6145 continues the substance of former
Section 109. Section 6145 omits references to a “bequest” which
appeared in former Section 109. As used in Section 6145, “devise”
applies to dispositions by will of both real and personal property. See
Section 32. See also Section 6151 (devise to heirs or next of kin).

§ 6146. Requirement that devisee survive testator or until a future
time

Comment. The first sentence of subdivision (a) of Section 6146
continues the substance of the first portion of former Section 92. The
second sentence of subdivision (a) is new and establishes a
constructional preference in favor of contingent remainders
(survivorship required) rather than vested remainders
(survivorship not required). See generally 3 B. Witkin, Summary of
California Law Real Property §§ 259, at 1973-83 (8th ed. 1973).
The second sentence thus changes the result in cases such as Miller
v. Oliver, 54 Cal. App. 495, 202 P. 168 (1921) (vested remainder
included in remain(ﬁarman's. estate notwithstanding her death
before life tenant), and Estate of Stanford, 49 Cal.2d 120, 315 P.2d 681
(1957) (class ‘gift to “child or children” of income beneficiary on
termination of trust held vested and remainderman not required to
survive income beneficiary), and is consistent with Estate of Easter,
24 Cal.2d 191, 148 P.2d 601 (1944).

With respect to a class gift of a future interest, subdivision (a) of
Section 6146 must be read together with Sections 6150 and 6151.
Section 6146 establishes a constructional preference that in the case
of a future interest a person who answers the class description at the
testator’s death must survive until the future interest takes effect in
enjoyment in order to take. If the devisee fails to survive but is
properly related to the testator or the testator’s spouse, the antilapse
statute may substitute the devisee’s issue. See Section 6147. Section
6150, on the other hand, deals with the addition of new members to
the class after the testator’s death but before the future interest takes
effect in enjoyment, and establishes a constructional preference in
favor of adding members to the class during that period. Section 6151
is a special application of, and is consistent with, Section 6150. See also
Section 6149 (death “with” or “without” issue). :

Paragraph (1) of subdivision (b) of Section 6146 supersedes former
Sections 296 and 296.6 insofar as those sections applied to wills, and
is consistent with Section 220. See the Comment to Section 220.
Paragraph (2) of subdivision (b) is new and applies a similar rule
where the will requires the devisee to survive until some future time.
For a provision governing the administration and disposition of
community property and quasi-community property where one
spouse does not survive the other, see Section 103. See also Sections
230-234 (proceeding to determine whether devisee survived
testator).

§ 6147. Antilapse
Comment. Section .6147 supersedes former Section 92.
Subdivision (a) expands former law to apply the antilapse statute not
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only to kindred of the testator, but also to kindred of a surviving,
deceased, or former spouse of the testator. Thus if the testator were
to make a devise to a stepchild who predeceased the testator, Section
6147 will make a substitute gift to issue of the predeceased stepchild.
The term “kindred” is taken from former Section 92 and refers to
persons related by blood. Cf. In re Estate of Sowash, 62 Cal. App. 512,
516, 217 P. 123 (1923). In general, an adoptee is kindred of the
adoptive family and not of the adoptee’s natural relatives. See
Section 6152. See also Estate of Goulart, 222 Cal. App.2d 808, 35 Cal.
Rptr. 465 (1963). As to when a devisee is treateg as if he or she
predeceased the testator, see Section 6146 (simultaneous death). See
also Sections 230-234 (proceeding to determine survival), 240
(manner of taking by representation).

The first sentence of subdivision (b) is drawn from the first
sentence of Uniform Probate Code Section 2-605 and is consistent
with former Section 92. The second sentence of subdivision (b) is
drawn from the second sentence of Uniform Probate Code Section
9-605 but, unlike the Uniform Probate Code, does not make a
substitute gift in the case of a class gift where a person otherwise
answering the description of the class was dead when the will was
executed and that fact was known to the testator. The second
sentence of subdivision (b) is consistent with Estate of Steidl, 89 Cal.
App.2d 488, 201 P.2d 58 (1948) (antilapse statute applied where class
member died before testator but after execution of will).

The first sentence of subdivision (c) continues the substance of a
portion of former Section 92. The second sentence of subdivision (c)
is new.

§ 6148. Failure of devise

Comment. Section 6148 is the same in substance as Section 2-606
of the Uniform Probate Code, except-that where a share of a future
interest devised to two or more persons fails, the share passes to the
other devisees of the future interest under subdivision (b) rather
than becoming part of the residue under subdivision (azl.

With respect to a residuary devise, subdivision (b) changes the
former Ca.lli)f?)cmia case law rule that if the share of one of several
residuary devisees fails, the share passed by intestacy. See, eg,
Estate of Russell, 69 Cal.2d 200, 215-16, 444 P.2d 353, 70 Cal. Rptr. 561
(1968); In re Estate of Kelleher, 205 Cal. 757, 760-61, 272 P. 1060
(1928); Estate of Anderson, 166 Cal. App.2d 39, 42, 332 P.2d 785

(1958).

§ 6149. Meaning of death with or without issue

Comment. Section 6149 is new and overrules California’s much
criticized theory of indefinite failure of issue established by In re
Estate of Carothers, 161 Cal. 588, 119 P. 926 (1911). See generally 7
B. Witkin, Summary of California Law Wills and Probate §§ 192-193,
at 5704-06 (8th ed. 1974). Section 6149 adopts the majority view and
the view of the Restatement of Property. See 7 B. Witkin, supra § 193,
at 5705; Annot., 26 * U.R.3d 407 (1969); Restatement of Property
§ 269 (1940). Under >ection 6149, if the devise is “to A for life,
remainder to B and his heirs, but if B dies without issue, then to C,”
the devise is read as ineaning if B dies before A without issue living
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at the death of A. If B survives A, whether or not B then has living
issue, B takes the devise absolutely. If B predeceases A with issue
then living but at the time of A’s subsequent death B does not having
living issue, the devise goes to C.

§ 6150. Persons included in class gift; afterborn member of class

Comment. Subdivisions (a) and (b) of Sections 6150 continue the
substance of the first sentence of former Section 123. Subdivision (b)
agplies to a devise of a future interest and permits enlargement of
the class after the testator’s death and before the devise takes effect
in enjoyment. The question of whether class membership may be
diminished by death after the testator’s death but before the devise
takes effect in enjoyment is dealt with by Section 6146 which
establishes a constructional preference for requiring class members
to survive until the devise takes effect in enjoyment (subject to
gossible a{)plication of the antilapse statute—Section 6147). See also

ection 6151 (devise to testator’s or another designated person’s
“heirs,” “next of kin,” “relatives,” “family,” or the like). Section 6151
is a special application of, and is consistent with, Section 6150.

Subdivision (c) continues the substance of the second sentence of
former Section 123 but makes clear that the rule is not limited to a
child of the testator. Subdivision (¢) is comparable to the rule in
intestate succession. See Section 6407.

§ 6151. Class gift to “heirs,” “next of kin,” “relatives,” or the like

Comment. Section 651 is drawn from Section 2514 of the
Pennsylvania Consolidated Statutes, Title 20, and establishes a
special rule for a class gift to an indefinite class such as the testator’s
or another designated person’s “‘heirs,” “next of kin,” “relatives,”
“family,” or the like. As Section 6151 applies to a devise of a future
interest, the section is consistent with Sections 6146 and 6150 in that
Section 6151 establishes a constructional preference against early
vesting. However, Section 6151 differs from Sections 6146 and 6150
in that one who does not survive until the future interest takes effect
in enjoyment is not deemed a member of the indefinite class
described in Section 6151 (such as “heirs”), is therefore not a
“devisee” under the class gift, and no substitute gift will be made by
the antilapse statute SSechon 6147). If the devise of a future interest
is to a more definite class such as “children,” one coming within that
description who fails to survive until the devise takes effect in
enjoyment does not take under the will (Section 6146) but may
nonetheless be a “deceased devisee” under the antilapse statute
(Section 6147) permitting substitution of the deceased divisee’s issue.
See the Comments to Sections 6146 and 6147.

By postponing the determination of class membership until the
gift takes effect in enjoyment where the class is indefinite (e.g, to
“heirs,”), Section 6151 should reduce the uncertainty of result under
prior law. See Halbach, Future Interests: ress and Implied
Conditions of Survival, 49 Calif. L. Rev. 297, 317-20 (1961). Section
6151 is consistent with Estate of Easter, 24 Cal.2d 191, 148 P.2d 601
(1944).
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§6152. Halfbloods, adopted persons, and persons born out of
wedlock

Comment. Subdivision (a) of Section 6152 is the same in
substance as Section 2-611 of the Uniform Probate Code and
supersedes former Section 108. To the extent that California cases
have addressed the matter, subdivision (a) is consistent with prior
California law. See 7 B. Witkin, Summary of California Law Wills and
Probate §§ 197-200, at 5708-12 (8th ed. 1974). For the rules for
determining relationship and inheritance rights for purposes of
intestate succession, see Sections 6406, 6408, and 6408.5.

Subdivision (b) is new and is included to preclude the adoption of
a person (often an adult) solely for the purpose of permitting the
adoptee to take under the will of another. Subdivision (b) also
construes a devise to exclude a child born out of wedlock (where the
testator is not the parent) if the child never lives while a minor as
a regular member of the parent’s household.

§ 6160. Every expression given some effect; intestacy avoided
Comment. Section 6160 continues the substance of former
Section 102.

§ 6161. Construction of will as a whole

Comment. Section 6161 continues the substance of former
Section 103 except for the provision of the former section that the last
part must prevail where several parts of a will are absolutely
irreconcilable.

§ 6165. Rules of construction apply in absence of contrary intention
Comment. Section 6165 is the same in substance as the last clause

of former Section 100, except that Section 6165 omits the former

requirement that a contrary intention must “clearly” appear.

§ 6170. No exoneration

Comment. Section 6170 expands the rule stated in Section 2-609
of the Uniform Probate Code to cover any lien. This expansion makes
Section 6170 consistent with Section 736. Section 6170 reverses the
prior California case law rule that, in the absence of an expressed
intention of the testator to the contrary, if the debt which encumbers
the devised property is one for which the testator was personally
liable, the devisee was entitled to “exoneration,” that is, to receive
the property free of the encumbrance by having the debt paid out
of other assets of the estate. See 7 B. Witkin, Summary of California
Law Wills and Probate § 456, at 5893-96. (8th ed. 1974). The rule
stated in Section 6170 applies in the absence of a contrary intention
of the testator. See Section 6165. See also Sections 32 (“devise” means
3 dﬁi;p%sition of real or personal property by will), 62 (“property”

efined).

§ 6171. Change in form of securities

Comment. Section 6171 is the same in substance as Section 2-607
of the Uniform Probate Code and is generally consistent with prior
California case law. See 7 B. Witkin, Summary of California Law Wills
and Probate § 220, at 5730-31 (8th ed. 1974). The rules stated in
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Section 6171 apply in the absence of a contrary intention of the
testator. See Section 6165.

Under Section 6171, if the testator makes a-specific devise of only
a portion of the stock the testator owns in a particular company and
there is a stock split or stock dividend, the specific devisee is entitled
only to a proportionate share of the additional stock received. For
example, if the testator owns 300 shares of stock in company A,
devises 100 shares to his son, and the stock splits two for one, T's son
is entitled to 200 shares, not 600.

§6172. Unpaid proceeds of sale, condemnation, or insurance;
property obtained as a result of foreclosure

Comment. Section 6172 is the same in substance as subdivision
(a) of Section 2-608 of the Uniform Probate Code and is generally
similar to prior California case law. See, e.g., Estate of Shubin, 252
Cal. App.2d 588, 60 Cal. Slptr. 678 (1967). Cf. Estate of Newsome, 248
Cal. App.2d 712, 56 Cal. Rptr. 874 (1967). See also Sections 32
(“devise” defined), 62 (“property” defined). The rules stated in
Section 6172 apply in the absence of a contrary intention of the
testator. See Section 6165.

The rules of nonademption in Sections 6172-6177 are not exclusive,
and nothing in these provisions is intended to increase the incidence
of ademption in California. See Section 6178.

§6173. Sale by conservator; payment of proceeds of specifically
devised property to conservator

Comment. Subdivisions (a) and (b) of Section 6173 are the same
in substance as the first sentence of subdivision (b) of Section 2-608
of the Uniform Probate Code and are consistent with prior California
case law. See Estate of Packham, 232 Cal. Ap&.‘m 847, 43 Cal. Rptr.
318 (1965). See also Sections 32 (“devise” detined), 62 (“propert{"
defined). The rules stated in Section 6173 apply in the absence ot a
contrary intention of the testator. See Section 6165. See also Section
6178.

Subdivision (c? of Section 6173 revises the corresponding Uniform
Probate Code language to refer to the conservatorship bein
terminated rather than to it being “adjudicated that the disability o:
the testator has ceased.” The application of subdivision (c¢) turns on
whether a conservatorship has been terminated, and not on whether
the testator has regained the capacity to make a will. This subdivision
(c) provides a rule of administrative convenience and avoids the
need to litigate the question of whether the conservatee had capacity
to ma?ke a will after the time of the sale, condemnation, fire, or
casualty.

Subdivision &lf of Section 6173 is the same in substance as the third
gﬁemce of subdivision (b) of Section 2-608 of the Uniform Probate

e.

§ 6175. Contract for sale or transfer of specifically devised property

Comment. Section 6175 is drawn from former Section 77. See also
Sections 32 (“devise” defined), 34 (“devisee” defined) 62
(“property” defined). The rule stated in Section 6175 applies in the
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absence of a contrary intention of the testator. See Section 6165. See
also Section 6178.

§ 6176. Testator placing charge or encumbrance on specifically
devised property
Comment. Section 6176 continues the substance of a E:rtion of
former Section 78. See also Sections 32 (“devise” defined), 34
é‘e‘gevisee" defined), 62 (“property” defined). The rule stated in
tion 6177 applies in the absence of a contrary intention of the
testator. See Section 6165. See also Section 6178.

§6177. Act of testator altering testator's interest in specifically
devised property
Comment. Section 6177 continues the substance of a portion of
former Section 78. See also Sections 32 (“devise” deftined), 34
(“devisee” defined), 62 (“property” defined). The rule stated in
Section 6177 applies in the absence of a contrary intention of the
testator. See Section 6165. See also Section 6178.

§ 6209. Manner of distribution to “descendants”

Comment. Section 6209 continues the substance of subdivision
(i) of former Section 36. The rule stated in Section 6209 is consistent
with the general rule concerning taking by representation. See
Section (representation).

§ 6220. Persons wbo'may execute California statutory will

Comment. Section 6220 continues the substance of former
Section 56.1. An emancipated minor is considered as bev:lnlf over the
g:iof ;ng%ority for the purpose of making or revoking a will. See Civil

e .

§ 6221. Method of executing California statutory will

Comment. Section 6221 continues the substance of a portion of
former Section 56.2.

§ G221.5. Attestation sufficient for admission of will to probate

Comment. Section 6221.5 continues the last sentence of former
Section 56.2.

§ 6240. California Statutory Will Form

Comment. Section 6240 continues the substance of former
Section 56.7. The language in parentheses in paragraph 3.3
concerning bond is new.

§8241. California Statutory Will With Trust Form

Comment. Section 6241 continues the substance of former
Section 56.8. The language in parentheses in paragraph 3.4
concerning bond is new.

§ 6401. Intestate share of surviving spouse

Comment. Subdivision (a) of Section 6401 is the same in
substance as a portion of former Section 201. Upon the death of a
married person, one-half of the community property, belongs to the
surviving spouse (Section 100); in the case of intestate succession, the
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other one-half of the community property, which belongs to the
decedent (Section 100), goes to the surviving spouse under
subdivision (a) of Section 6401. See also Section 28 (defining
“community property’’).

Subdivision (b) is the same in substance as a portion of former
Section 201.5. Upon the death of a married person, one-half of the
decedent’s quasi-community property belongs to the surviving
spouse (Section 101); in the case of intestate succession, the other
one-half of the decedent’s quasi-community property, which belongs
to the decedent (Section 101), goes to the surviving spouse under
subdivision (b) of Section 6401. The quasi-community property
recaptured under Section 102 does not belong to the decedent even
though the property is restored to the decedent’s estate; rather it is
property that belongs to the surviving spouse. See Section 102 and
Comment thereto. Accordingly, the surviving spouse does not take
the recaptured property by intestate succession. See also Section 66
(defining “‘quasi-community property”).

Community property and quasi-community property that passes
to the surviving spouse under subdivisions (a) and (b) is subject to
Sections 649.1 (election to have community and quasi-community
pr((){perty administered) and 649.2 (power to deal with community
and quasi-community real property). As to the liability of the
surviving spouse for debts of the deceased spouse, see Section 649.4.

Subdivision (c) continues the rules under former law that
determined the share the surviving spouse received of the
decedent’s separate estate. See former Sections 221, 223, and 224.

§ 6402. Intestate share of heirs other than surviving spouse
Comment. Subdivisions (a) through (d) of Section 6402 are the
same in substance as Section 2-103 of the Uniform Probate Code.
Subdivision (a) is consistent with former Section 222 except that
the rule of representation is changed. See Section 240 and Comment
thereto. Subtﬂvisions (b) and (c) are consistent with former Section
995 except for the new rule of representation. Subdivisions éd) , (e),
(f), and (g) supersede former Section 226 and a portion o former
Section 229. Subdivision (e) is drawn from former Section 229 and
gives the decedent’s stepchildren and issue of deceased stepchildren
a right to inherit if there is no one to inherit under subdivisions (a)
through (d). Subdivision (g) is also drawn from former Section 229
and gives parents and issue of deceased ,parents of a predeceased
spouse of the decedent a right to inherit if there is no one to inherit
under subdivisions (a) t rouﬁh (). See also Section 6402.5
ésuccession to the portion of the decedent’s estate attributable to the

ecedent’s predeceased spouse).
If there are no takers under Sections 6401-6402.5, the decedent’s
estate escheats to the state. See Section 6404.

§ 6402.5. Special rule for portion of decedent s estate attributable to
the decedent’s predeceased spouse

Comment. Section 6402.5 continues the substance of subdivisions
(a), (b), and (e) of former Section 229 of the Probate Code with the
following changes:
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(1) The application of Section 6402.5 is limited to real property
and the section applies only where the predeceased spouse died not
more than 15 years before the decedent. Former Section 229 was not
so limited. The rules for determining what constitutes “the portion
of the decedent’s estate attributable to the decedent’s predeceased
spouse” are the same as under subdivision (b) of former Section 229.

(2) The provisions of Section 64025 relating to taking by
representation are consistent with the general provisions relating to
taking by representation. See Section 540

(3) Paragraph (4) of subdivision (b) of former Section 229 is not
continued. The omitted provision was made obsolete by 1980 Stats.,
Ch. 119, which provides that property set aside as a probate
homestead for a surviving spouse shall in no case be set aside beyond
the lifetime of the surviving spouse; after the 1980 enactment, the
probate homestead is not a part of the estate of that spouse when that
spouse dies.

(4) Subdivision (c) is included in Section 6402.5 to make clear that
quasi-community real property (Section 66) is to be treated the same
as community real property for the purposes of this section. Former
Section 229 contained no provision that dealt specifically with
quasi-community property.

The special rule provided in subdivision (c) of former Section 229
is not continued. Insofar as the property described in that subdivision
is a “portion of the decedent’s estate attributable to the decedent’s
gredeceased spouse” and the spouse died not more than 135 years

efore the decedent, the property is governed by the general
provisions of Section 6402.5.

Subdivision (d) of former Section 229 is superseded by subdivisions

(e) and (g) of Section 6402.

§ 6404. Escheat if no taker
Comment. Section 6404 is comparable to Section 2-105 of the

Uniform Probate Code. For provisions relating to escheat, see
Sections 6800-6806. See also Code Civ. Proc. §§ 13001615 (unclaimed
property).
§ 6406. Inheritance by relatives of halfblood

Comment. Section 6406 is the same as Section 2-107 of the
Uniform Probate Code and supersedes former Section 254. Under
former Section 254, halfblood relatives of the decedent who were not
of the blood of an ancestor of the decedent were excluded from
inheriting property of the decedent which had come to the decedent
from such ancestor. Section 6406 eliminates this rule and puts
halfbloods on the same footing as wholeblood relatives of the
decedent. See also Section 6152 (construction of wills). )

§ 6407. Inheritance by afterborn heirs

Comment. Section 6407 is the same in substance as Section 2-108
of the Uniform Probate Code and supersedes the second sentence of
former Section 250. Section 6407 is consistent with Civil Code Section
99. See also Section 6150(c) (person conceived before but born after
a testator’s death or time of enjoyment takes if answering the class
description).
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§ 6408. Parent-child relationship

Comment. Section 6408 is drawn from Section 2-109 of the
Uniform Probate Code and supersedes former Section 255 and 257.
The second sentence of paragraph (2) of subdivision (a) is new and
is not found in the Uniform Probate Code. This sentence aﬁglies, for
example, where a foster child or stepchild is not adopted because a
parent of the child refuses to consent to the adoption. Paragraﬁh (3)
of subdivision (a) changes the rule of former Section 257 so that, in
the case of an adoption coming within that paragraph, the adopted
child may inherit from or through the adoptive parent and also from
or through the natural parent who gave up the child for adoption or
through the natural parent who died preceding the adoption. In
some cases the natural relatives cannot inherit from a child adopted
by another, even though under Section 6408 the child could inherit
from the natural relatives. See Section 6408.5.

Subdivision (b) supersedes subdivision (d) of former Section 255.
The “except” clause of paragraph (2) of subdivision (b) is new and
restricts the rule of former Section 255 by requiring that if a court
order establishing paternity under subdivision (c) og Section 7006 of
the Civil Code is entered after the father’s death it must, for the
purposes of intestate succession, be supported by clear and
convincing evidence that the father has openly and notoriously held
out the child as his own.

The definitions of “child” (Section 26), “issue” (Section 50), and
“parent” (Section 54) adopt the rules set out in Section 6408. See also
Section 6152 (construction of wills).

§ 6408.5. Inheritance by natural relatives from or through adopted
child or child born out of wedlock
Comment. Section 6408.5 is new and provides for cases where
natural relatives may not inherit from or through an adopted child
or a child born out of wedlock, even though the child may inherit
from the natural relatives under Section . ‘

§ 6413. Persons related to decedent through two lines

Comment. Section 6413 is the same in substance as Section 2-114
of the Uniform Probate Code. Section 6413 would have potential
aﬁ;l)lication, for example, in a case where the natural parents of a
child are killed in an accident and the child is adopted by a brother
or sister of the natural mother of child, leaving the child as natural
and adopted grandchild of the parents of the natural mother. See also
the Comment to Uniform Probate Code § 2-114.

§ 6588 Declaration of homestead remains effective as to survivor's
interest

Comment. Section 6328 is added to make clear the relationship
between the probate homestead law and the declared homestead
law. See Code Civ. Proc. §§ 704.910-704.990 (declared homestead).
Although there is no longer a right of survivorship created by a
deelaration of homestead (1980 Cal. Stats. Ch. 119, § 22), in the sense
that the survivor no longer takes the decedent’s interest in the
property over a contrary testamentary disposition, a homestead
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declaration made by or for the benefit of a survivor nonetheless
remains effective as to the survivor’s interest in the property,
notwithstanding dictum to the contrary in Estate of Grigsby, 134 Cal.
App.3d 611, 184 Cal. Rptr. 886 (1982).

§ 6570. 7 Share of omitted child born or adopted after execution of
wi

Comment. Sections 6570-6572 supersede former Section 90.
Section 6570 limits the children that are considered to be
pretermitted children in two significant ways:

(1) Unlike former Section 90, an omitt child living when the
will was made does not receive a share of the estate under Section
6570 unless the child is one described in Section 6572 {child omitted
solely because the testator mistakenly believed the child to be dead
or was unaware of the birth of the child). When the omission is not
based on such mistaken belief, it is more likely than not that the
omission was intentional. See Evans, Should Pretermitted Issue Be
Entitled to Inherit?, 31 Calif. L. Rev. 263, 269 (1943); Niles,Probate
Reform in California, 31 Hastings L.J. 185, 197 (1979).

(2) Unlike former Section 90, Section 6570 does not protect
omitted grandchildren or more remote issue of a deceased child of
the testator. If the testator’s child is deceased at the time the will is
made and the testator omits to provide for a child of that child (the
testator’s grandchild), the omission would seem to be intentional in
the usual case. If the testator's child is living when the will is made
and is a named beneficiary under the will an§ dies before the testator
leaving a child surviving, the testator’s grandchild will be protected
by the antilapse statute (Section 6147) which substitutes the
deceased child’s issue.

Former Section 90 gave an omitted child an intestate share in the
deceased testator’s estate. This rule is continued in Section 6570. As
to the intestate share of the omitted child, see Sections 6401 and 6402.

Although the omitted child may receive nothing under this article,
the child may be eligible to receive exempt property (Sections
6310-6511), probate homestead (Sections 6520-6527), and family
allowance (Sections 6540-6545) if in need of support after the
testator’s death. See also Section 26 (*“child” defined).

#6573, Manner of satisfying share of omitted child

Comment. Section 6573 supersedes former Section 91 and is
comsistent with Section 6562. Under this article, the share of a
pretermitted child is satisfied out of the testator’s probate estate. See
also Sections 32 (“devise” means testamentary disposition of real or
personal propert)‘?,- 34 (“devisee” means a person designated in a
will to receive a devise). :

Assembly Bill 68
Civil Code § 63. Purposes for which emancipated minor is
treated as adult
Comment. Section 63 is amended to correct the cross-reference
in paragraph (13) of subdivision (b) in view of the recodification of
the section there referred to.
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CGivil Code § 5135.5. Rights at death governed by Probate Code

Comment. Section 5135.5 is new. The section makes clear that a
marriage settlement, to the extent it affects rights at death, is
governed by Sections 140-147 of the Probate Code and not by Section
3134 or 5135 of the Civil Code. Section 5135.5 is consistent with
subdivision (a) of Section 147 of the Probate Code.



APPENDIX IX

REVISED COMMENTS FOR SECTIONS OF FORMER
DIVISIONS 1, 2, AND 2b OF THE PROBATE
CODE SUPERSEDED BY ASSEMBLY BILL 25

Note. The Tentative Recommendation Relating to Wills and
Intestate Succession, 16 Cal. L. Revision Comm’n Reports 2301,
2499-2510 (1982) contained a Comment to each section of former
Divisions 1, 2, and 2b of the Probate Code. These divisions were
repealed by Assembly Bill 25 (the new wills and intestate
succession statute). The Senate Committee on Judiciary adopted
a report containing new or revised Comments for provisions of
Assembly Bill 25 (see Appendix VIII supra), but this report did
not include any revised Comments for sections in the three
repealed divisions of the Probate Code. The Commission has
revised the Comments to some of the sections in the three
repealed divisions to reflect changes made in the Commission
recommended legislation after it was introduced. These revised
Comments are set out below.

§ 25 (repealed). Codicil republishes will

Comment. Former Section 25 is not continued. The original purpose of Section 25 was
to extend the effect of a will to cover property acquired after the date of the will. Evans,
Comments on the Probate Code of California, 19 Calif. L. Rev. 602, 608 (1931). However,
under Section 6142, a will is construed to pass all property which the testator owns at
death. Hence Section 25 is no longer needed.

§ 29 (repealed). Plural devisee or legatee
Comment. Former Section 29 is continued in substance in Section 6143.

§ 56.2 (repealed). Method of executing California statutory will
Comment. Former Section 56.2 is continued in substance in Sections 6221 and 6221.5.

§ 56.10 (repealed). Full text of property disposition clauses of California Statutory Wwill

Form

Comment. Former Section 56.10 is continued in substance in Section 6243, except that
the former provision adopting the laws relating to the succession of separate property not
acquired from a parent, grandparent, or predeceased spouse has been replaced by a
reference in Section 6243 to the law relating to intestate succession. This change will
permit community property and quasi-community property to be governed by the
intestate succession rules applicable to that property and recognizes that the special
provisions relating to succession of property acquired from a parent or grandparent have
not been continued.

§ 91 (repealed). Source of share of omitted childien and grandchilren
Comment. Former Section 91 is superseded by Section 6573.

(885)
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§ 92 (repealed). Anti-lapse

Comment. Former Section 92 is superseded by subdivision (a) of Section 6146 and by
Section 6147.

§ 100 (repealed). Domestic law governs domestic property

Comment. Former Section 100 is superseded by Section 6141 which permits the
testator to specify in the will what state’s law will govern the construction of the will
without regard to where the property is located. If the testator does not specify what law
shall apply, the traditional choice of law rules will apply. See generally 7 B. Witkin,
Summary of California Law Wills and Probate § 49, at 53573 (8th ed. 1974).

§ 105 (repealed). Correction of mistakes and omissions; extrinsic evidence

Comment. Former Section 105 is not continued. The section purported to codify the
much-criticized distinction between patent and latent ambiguities in a will. See
Comment, Extrinsic Evidence and the Construction of Wills, 50 Calif. L. Rev. 283, 285
(1962) . Also, although the section purported to exclude oral declarations of the testator,
the courts have created exceptions to that rule. See, e.g., Estate of Kime, 144 Cal. App.3d
246, 261-65, 193 Cal. Rptr. 718 (1983) (decedent’s oral declarations concerning her intent
held admissible); In re Estate of Dominici, 151 Cal. 181, 185-86, 90 P. 448 (1907) (attorney’s
testimony of testator’s oral instructions held admissible).

§ 107 (repealed). Devise of fee
Comment. Former Section 107 is superseded by Section 6142.

§ 108 (repealed). Class gift construed according to rules for intestate succession
Comment. Former Section 108 is superseded by Sections 6150-6152.

§ 109 (repealed). Devise or bequest to testator’s own heirs or next of kin
Comment. Former Section 109 is continued in Section 6145.

§ 120 (repealed). Devise of land
Comment. Former Section 120 is continued in substance in Section 6142.

§ 121 (repealed). Devise of land; after-acquired interests
Comment. Former Section 121 is continued in substance in Section 6142.

§ 122 (repealed). Words referring to death or survivorship

Comment. Former Section 122 is not continued. For rules applicable to class gifts, see
Sections 6150-6152.

§ 123 (repealed). Scope of disposition to a class; afterborn child
Comment. Former Section 123 is continued in substance in Section 6150.

§ 124 (repealed). Direction in will for conversion of real property
Comment. Former Section 124 is continued in substance in Section 6144.

§ 125 (repealed). Disposition of all real or personal property; property included
Comment. Former Section 125 is continued in substance in Section 6142,

§ 126 (repealed). Residuary disposition
Comment. Former Section 126 is continued in substance in Section 6142.

§ 201.8 (repealed). Recapture by surviving spouse of certain quasi-community property

Comment. The first and third sentences of former Section 201.8 are superseded by
Section 102. The second sentence of former Section 201.8, which required the surviving
spouse to elect to tuke under or against the decedent’s will, is not continued. Under the
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law as revised, the rule for quasi-community property is the same as for community
property: The surviving spouse is not forced to an election unless the decedent’s will
expressly so provides, or unless such a requirement should be implied to avoid thwarting
the testator’s apparent intent. See 7 B. Witkin, Summary of California Law Wills and
Probate §§ 21-22, at 5542-44 (8th ed. 1974).

§ 221 (repealed). Distribution to surviving spouse and issue
Comment. Former Section 221 is superseded by Sections 240, 6401, and 6402.

§ 222 (repealed). Distribution to issue where no surviving spouse
Comment. Former Section 222 is superseded by Sections 240 and 6402.

§ 223 (repealed). Distribution to surviving spouse and immediate family where no issue
Comment. Former Section 223 is superseded by Sections 240, 6401, and 6402.

§ 225 (repealed). Distribution to immediate family where neither issue nor spouse
Comment. Former Section 225 is superseded by Sections 240 and 6402.

§ 226 (repealed). Distribution to next of kin where no spouse, issue, nor immediate
family
Comment. Former Section 226 is superseded by Sections 240 and 6402.

§ 227 (repealed). Unmarried minor decedent

Comment. Former Section 227, which stated one variant of the ancestral property
doctrine, is not continued. Most aspects of the ancestral property doctrine have been
abolished in California. See generally Niles, Probate Reform in California, 31 Hastings L.J.
185, 204 (1979) ; Evans, Comments on the Probate Code of California, 19 Calif. L. Rev. 602,
614 (1931).

§ 229 (repealed). Distribution of property received from predeceased spouse;
distribution to prevent escheat
Comment. Former Section 229 is superseded by Section 6402.5.

§ 230 (repealed). Distribution of property received from predeceased spouse
Comment. Former Section 230 is superseded by Sections 240 and 6402.

§ 250 (repealed). Right of representation defined; posthumous child
Comment. The first sentence of former Section 250 is superseded by Section 240. The
second sentence is superseded by Section 6407.

§ 251 (repealed). Degree of kindred

Comment. Former Section 251 is not continued. The revised succession provisions use
the term “degree of kinship” instead of “degree of kindred.” See, e.g., Sections 6402,
6402.5. The term “degree of kinship” is not statutorily defined, since its meaning is well
understood.

§ 252 (repealed). Lineal consanguinity

Comment. Former Section 252 is not continued. The revised succession provisions use
the term “issue” instead of “lineal descendants.” Compare Sections 6401 and 6402 with
former Section 221. “Issue” is a defined term. See Section 50

§ 255 (repealed). Parent and child relationship
Comment. Former Section 233 is superseded bv Sections 6408 and 6408.5.

§ 257 (repealed). Adopted child
Comment. Former Section 237 1s superseded by Sections 6408 and 6408.5.
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§ 2964 (repealed). Community property

Comment. The first paragraph of former Section 296.4 is superseded by Section 103.
The second paragraph is superseded by subdivision (e) of Section 6402.



APPENDIX X

REPORT OF
ASSEMBLY COMMITTEE ON JUDICIARY
ON SENATE BILL 762

[Extract from Assembly Journal for September 15, 1983 (1982-83 Regular Session)]

In order to indicate more fully its intent with respect to Senate Bill
762, the Assembly Committee on Judiciary makes this report.

Senate Bill 762 was introduced to effectuate the California Law
Revision Commission’s Recommendation Relating to Durable Power
of Attorney for Health Care Decisions, 17 Cal. L. Revision Comm’n
Reports 101 (1984) . Except for the new and revised comments set out
below, the Law Revision Commission comments to the various
sections of Senate Bill 762 reflect the intent of the Assembly
Committee on Judiciary in approving the various provisions of
Senate Bill 762. The comments set out ielow also reflect the intent
of the Assembly Committee on Judiciary in approving the various
provisions of this bill.
§ 2411 (amended). Who may petition

Comment. Subdivisions (h) and (i) are added to Section 2411 to
permit a treating health care provider or a parent of the principal
to petition under this article with respect to a durable power of
attorney for health care. See also Sections 2412.5 (petition with
respect to durable power of attorney for health care), 2421
(restriction in power of attorney of right to file petition), 2420 (other
remedies not affected).
4§ 2412 (technical amendment). Petition: purposes

Comment. The introductory clause is added in Section 2412 to
re