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INTRODUCTION

Abrogation in 1961 by the Supreme Court of California of the long-
accepted judicially declared doctrine of governmental tort immunity
has given rise to a legislative problem of considerable magnitude. The
case of Muskopf v. Corning Hospital District,® discussed below, which
effected this change in California law, was decided against a back-
ground of adjudicatory experience of limited scope and in the narrowly
confined factual context of a specific lawsuit. Limitations of this type,
it should be noted, are charaeteristic of the very process of judicial
Jawmaking and are derived from the inherent nature of the adversary
system of administering justice. The potential scope of the legislative
vision, however, is much broader. The range of relevant data is more
expansive; transmutation of policy determinations into statutory form
is more flexible; evaluation of practical considerations may be better
informed. The purpose of this study is to explore the implications of
governmental tort liability in the light of existing statutory provisions
and of related case law developments both in California and other
states in an attempt to identify and suggest appropriate applications
of policy considerations deemed pertinent to the solution of the legisla-
tive problem created by Muskopf.

The study proceeds under three main divisions. First, the statutory
and case law of California relating to governmental tort liability prior
to the Muskopf decision is explored in detail, and the implications of
abrogation of the immunity doctrine are evaludted.? Second, an effort
is made to articulate and appraise the policy considerations deemed
relevant to the general solution of the problem of governmental tort
liability in the light of the attributes and functions of public entities
operating within the existing governmental structure of California.®
In this portion of the study, attention is directed not only to policy
considerations relevant to substantive liability, but also to the policy
aspects of financial administration of such liability, procedural me-
chanies, and the need for orderly future development of the law. Third,
specific types of governmental tort liability situations are examined in
detail, with particular attention to experience in like areas in other
jurisdictions; and proposals for legislative action are advanced.*

‘Within the limited time available prior to the 1963 legislative session,
an exhaustive study of all possible injury-producing activities of gov-
ernment was manifestly impossible. Accordingly, in the third portion
of this study,® significant areas of governmental operations were se-
lected for examination, including the tort-generating aspects of public
property maintenance and operation, public hospital and medical care
programs, police administration and law enforcement, public fire sup-
pression and protection, and park and recreational activities. Other
problems relating to liability for injuries arising from the operation
155 Cal.2d 211, 11 Cal. Rptr. 89, 359 P.2d 457 (1961).

2 See pp. 13-266 infra.
3 See pp. 267-332 infra.

+ See pp. 333-514 infra.
5 I'bid.
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12 CALIFORNIA LAW REVISION COMMISSION

of government are not explored in detail, either because of the necessity
of selecting the most prominent areas of injury-producing activity as
revealed by experience or because such problems are already dealt with
to some extent in existing law. Although the areas examined in the
study are believed to cover the most iirgent problems, other phases of
the general subject not here treated in detail, such as liability for
defamation, would appear to warrant future detailed examination so
that the contours of the law of governmental tort liability may be
shaped in a consistent and logical legislative pattern.

At the conclusion of the study, consideration is given to the consti-
tutionality of legislation framed to meet the problems created by
Muskopf. Since the Muskopf decision, in effect, declared the existence
for the first time of numerous causes of action which under previous
law were not judicially recognized, the prinecipal constitutional issues
appear to relate to the validity of possible legislation designed in whole
or in part to curtail or eliminate such ‘‘new’’ causes of action retro-
spectively. These newly recognized causes of action, it should be noted,
have arisen not only in the period before the Muskopf decision, but
also during the two and one-half year ‘‘moratorium’’ period following
that decision, as established by the 1961 legislation which added Section
22.3 to the Civil Code.®

¢ See discussion in the text at 515-38 infra.




THE MUSKOPF DECISION

Before January 27, 1961, the law of California with respect to the
tort liability of governmental entities could be summarized generally
(although in oversimplified terms) as follows:

The State, counties, cities and other subdivisions of government
were deemed immune from liability for the torts committed by public
employees in the performance of governmental functions, except to
the extent that the immunity had been waived or judicially found to
be inapplicable.! In effect, this meant that tort actions could be suc-
cessfully prosecuted against governmental entities only if (a) the
injury complained of arose out of the performance of a ‘‘proprietary’’
activity as distinguished from a ‘‘governmental’’ one; 2 or (b) the injury
was the result of a nuisance created by the public entity;? or (c) a
statute could be found which waived immunity and imposed liability
on the public entity;* or (d) the claim related to ‘‘taking or damag-
ing’’ of property under circumstances permitting the action to be
formulated as one for ‘‘inverse condemnation.’’® The range of tort
claims which coneeivably could be brought within one or another of
these four exceptional situations was broad, but not coextensive with
the law governing tort liability of private persons.

The foregoing rules, however, were significantly and materially af-
fected by the handing down, on January 27, 1961, of the Supreme
Court’s far-reaching decision in the case of Muskopf v. Corning Hos-

1 See, e.g., Talley v. Northern San Diego County Hosp. Dist., 41 Cal.2d 83, 257 P.2d 22
(1953) ; People v. Superior Court, 29 Cal2d 754, 178 P.2d 1, 40 A.L.R.2d 918
(1947). For good general surveys of the subject, see 2 HArRPEBR & JAMBS, THE
LaAw OF TORTS 1607-32 (1956) [hereinafter cited as HARPER & JAMES]; David,
Tort Liability of Local Government: Alternatives to Immunity From Liability or
Buit, 6 U.C.L.A. L. Rev. 1 (1959) ; Governmental Tort Liability, 9 LAW & CoN-
TBMP. PROB. 179 (1942).

1 The “governmental-proprietary” distinction was recognized as applicable net only
to municipal corporations, Chafor v. City of Long Beach, 174 Cal. 478, 163 Pac.
670, Ann, Cas. 1918D 106, L.R.A. 1917E 685 (1917), but also to the State, Pianka
v. State, 46 Cal.2d 208, 293 P.2d 458 (1956), and various forms of local entities.
See Guidi v. State, 41 Cal.2d 623, 262 P.2d 3 (1963) (counties) ; Brown v. Fif-
teenth Dist. Agricultural Fair Ass'n, 159 Cal. App.2d 93, 328 P.24 131 (1958)
(district agricultural associations) ; Muses v. Housing Authority, 838 Cal. App.2d
489, 189 P.2d 305 (1948) (municipal housing authorities) ; Morrison v. Smith
Bros., Inc., 211 Cal. 36, 293 Pac. 53 (1930) (municipal utility districts).

3 The cases recognized that a public entity could be held liable for creating a nuisance
even though involved in a ‘‘governmental” activity. See Phillips v. City of Pasa-
dena, 27 Cal.2d 104, 162 P.2d 625 (1945) ; Ambrosini v. Alisal Sanitary Dist., 154
Cal. Agp.Zd 720, 317 P.2d 33 (1957).

¢ The number of such statutes is larger than is generally realized. See compilation
at 35-101 infra.

5 “Inverse condemnation” is the term generally used to refer to actions brought to
recover the just compensation required to be paid by CaL. ConsT.,, Art. I, § 14,
where private property is ‘‘taken or damaged for public use.” See, e.g., Wilson
v. Beville, 47 Cal.2d 853, 306 P.2d 789 (1957); Bauer v. County of Ventura, 45
Cal.2d 276, 289 P.2d 1 (1955). The constitutional provision is deemed to be self-
executing and hence requires no enabling legislation. Bacich v. Board of Control,
23 Cal.2d 343, 144 P.2d 818 (1943) ; Rose v. State, 19 Cal.2d 713, 123 P.2d 505
(1942). For further discussion of the employment of this remedy in situations
otherwise indistinguishable from ordinary negligence torts, see pp. 102-108 infra.
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14 CALIFORNIA LAW REVISION COMMISSION

pital District.® The Court in this case, by a 5-2 decision, declared that
‘‘the doctrine of governmental immunity for torts for which its agents
are liable has no place in our law . . . .”’ 7 Plaintiff’s complaint for
damages for personal injuries allegedly sustained by reason of negli-
gence of the employees of defendant Corning Hospital District ® was
thus held to state a cause of action.

Abrogation of the common law doctrine of governmental immunity,?
however, does not necessarily mean that public entities are now to be
treated in the law as subject to the same rules governing tort liability
as are private persons. The Muskopf opinion intimates, on the con-
trary, that the issue of liability in a given case (and hence in tort
actions against public entities generally) may be resolved only by a
careful analysis in at least three different areas of legal development:

(1) The Court in Muskopf refused to disturb the previously recog-
nized distinetion between the State’s consent to be sued and its substan-
tive liability.l® Quoting Section 32121, subdivision (b), of the Health
and Safety Code (which authorizes hospital districts to ‘‘be sued in
all courts and places and in all actions and proceedings whatever’’),
the opinion points out that logically it would seem from the quoted
language that judgment was authorized to be entered against the hos-
pital distriet in any such suit. Similarly, the opinion observes, the
wording of Article XX, Section 6 of the California Constitution
(*‘Suits may be brought against the State in such manner and in such
courts as shall be directed by law’’) seems on its face ‘‘to say that the
state may be held liable when suits are brought against it in aceord-
ance with a legislatively prescribed procedure.’’ !l Previous cases,?
however, had construed language of this type as only giving consent
to suit, and not as a waiver of sovereign immmunity. Despite the Court’s
intimations that such holdings were at variance with the apparent
meaning of the legislative language, they were not overruled. Instead,
Mr. Justice Traynor states: ‘‘Consistent, however, with our previous
construction of essentially identical statutory language, we hold that
article XX, section 6, provides merely for a legislative consent to
suit.”’ 13 Section 32121(b) of the Health and Safety Code was thus
treated as merely the statutory embodiment of the consent of the Legis-
lature to suit against a hospital district, enacted pursuant to Article
XX, Section 6. In light of the precedents which the Court refused to
disturb, such legislative consent to syit against the defendant hospital
655 Cal.2d 211, 11 Cal, Rptr. 89, 359 P.2d 457 (1961).
7Id. at 221, 11 Cal. Rptr. at 95, 359 P.2d at 463. Harlier in its opinion, the Court

states: “After a reevaluation of the rule of governmental immunity from tort
liability we have concluded that it must be discarded as mistaken and unjust.”
14 at 313, 11 Cal. Rptr. at 90, 359 P.2d at 458,

8 The defendant hospital district was created pursuant to the provisions of The Local
Hospital District Law, CAL. H. & S. COpE §§ 32000-32492.

9 As is pointed out at 17 infra, the doctrine of immunity from tort liability, as de-
veloped in the California cases, had two separate elements: (1) procedural im-
munity to suit, and (2) substantive immunity from liability. The Muskopf case
clearly abrogates the second. aspect of the doctrine, but, taken literally, seems to
recognize the continued validity of the first except to the extent it has been modi-
filed by legislation.

16 See People v. Superior Court, 29 Cal.2d 754, 178 P.2d 1, 40 A.L.R.2d 919 (1947).

u Muskopt . ((ljggliﬂ)ng Hosp. Dist., 56 Cal.2d 211, 218, 11 Cal. Rptr. 89, 93, 359 P.2d
457, .

12 The court cites, inter alia, Denning v. State, 123 Cal. 316, 55 Pac. 1000 (1899);
Melvin v, State, 121 Cal. 16, 53 Pac. 416 (1898) ; and Chapman v. State, 104 Cal.
690, 38 Pac. 457 (1894). For a discussion of these cases, see pp. 19-20 infra.

18 Muskopf v. Corning Hosp. Dist.,, 55 Cal.2d 211, 218, 11 Cal. Rptr. 89, 93, 359 P.2d
457, 461 (1961).
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district was thus an essential element in the ultimate holding of lia-
bility.1* Accordingly, it would seem that a preliminary issue to be
investigated, in seeking to ascertain the present California law of gov-
ernmental tort liability, is the extent to which the Legislature has
given its consent to suit against various types of public entities.'®

(2) The Supreme Court recognized in Muskopf that the Legislature
had made substantial inroads upon the governmental immunity doe-
trine. Citing four statutory provisions'® as illustrative, the Court
pointed out that the legislative approach to the matter had been spo-
radice. Specific legislation had been adopted from time to time in par-
ticular areas of governmental immunity where the need was felt to be
most pressing, but there had been no comprehensive legislative treat-
ment of the problem. The Legislature, however, had been sufficiently
active that Mr. Justice Traynor could say: ‘‘For years the process of
erosion of governmental immunity has gone on unabated. The Legis-
lature has contributed mightily to that erosion.’’'” A second avenue
of consideration, then, in appraising the present law of governmental
liability requires investigation into the extent to which the statutory
law has modified the common law rules.’®

(3) Finally, the Muskopf case, viewed in light of its facts, simply
held that a hospital distriet could not assert governmental immunity
as a defense against an action for personal injuries sustained by a
patient in a distriet hospital as a result of the negligence of district
employees. Its implications in other situations and with respect to other
public entities in the light of the previously established nonstatutory
law of governmental immunity are admittedly very broad. Yet, as the
Court itself specifically recognized, abrogation of the immunity doe-
trine ‘‘does not mean that the state is liable for all harms that result
from its activities. Both the state and individuals are free to engage
in many aetivities that result in harm to others so long as such activi-
ties are not tortious.”’ ! Moreover, in a companion case, the court held
a school distriet not liable in tort for certain diseretionary acts of its
officers; but in reaching this conclusion, the court strongly intimated
that public entities may in some circumstances be liable for injuries
resulting from conduct of their officers for which the officers themselves
are immune.20

Each of these three problem areas, as posed by the Muskopf decision,
will be independently examined for such light as they may cast upon
the present law as well as the most desirable directions for its future
development through legislative enactment.

14 See Hensley v. Reclamation Dist. No. 556, 121 Cal. 96, 53 Pac. 401 (1898).

15 See pp. 17-33 infra.

18 CAL. Epuc. CoDE_§ 903 ; CAL. Govr. Cope §§ 50140, 53051 ; CAL, VER. Copp § 17001.

17 Muskopf v. Corning Hosp. Dist.,, 55 Cal.2d 211, 221, 11 Cal. Rptr. 89, 95, 359 P.2d4
457, 463 (1961).

18 See pp. 35-218 infra.

1 Muskopf v. Corning Hosp. Dist.,, §5 Cal.2d 211, 220, 11 Cal. Rptr. 89, 94, 359 P.24
457, 462 (1961).

2 Lipman v. Brisbane Elementary School Dist., 55 Cal.2d 224, 11 Cal. Rptr. 97, 359
P.2d 465 (1961).







STATUTORY CONSENT TO SUIT

If the doctrine of sovereign immunity were deemed to be based solely
on the absence of a remedy against the state, statutory consent to suit
would appear to connote a waiver of immunity. The issue of liability,
however, is readily distinguishable from that of the remedial devices
available to the injured person; and the conceptual distinetion is au-
thenticated by experience. Prior to 1893, the only remedy available to
an individual injured by negligence of state employees was administra-
tive adjudication followed by an appropriation bill enacted by the Leg-
islature.! Even today, under the claims procedure which is the lineal
descendant of the 1893 legislation first permitting suit against the
State, the primary remedy is audit by the State Board of Control or
the State Controller and, where the claim is allowed, payment pursu-
ant to legislative appropriation.2 Suit is authorized only on such claims
as are administratively disallowed.? Similar procedures obtain with re-
spect to claims against local public entities.* Manifestly, in the admin-
istrative auditing of claims, liability conceivably might be voluntarily
assumed (absent statutory or constitutional restrictions®) in cases

1See ‘Welsbach v. State, 206 Cal. 556, 558, 275 Pac. 436, 437 (1929):

“Prior . . . to 1898 persons having causes of action against the state for in-
juries arising by reason of the negligence of its officlals or employees were not
permitted a recovery against the state in the courts, but were relegated to the
uncertain mercies of the legislature for relief. It was doubtless for the purpose
of a definite departure from the long-held rule of law that the sovereign could
not be made a party to actions of any sort against it without its consent, that
the legislature of Cahfornia, in its wisdom, saw fit to adopt the act of 1893
[Cal. Stat. 1893, ch. 45, 671 . 2 ¢f. Chapman v. State, 104 Cal. 690, 696,
38 Pac. 457, 453- 59 (1894) Simlla!‘ reliance upon legislative ad:udication and
allowance of claims by private appropriation bills has been not uncommon in
other states. See 2 HARPER & JAMES 1613 ; Shumate, Tort Claims Against State
Governments, 9 LAw & CoNTEMP. PrOB. 242 (1942) ; Nutting, Legislalive Prac-
tice Regarding Tort Claims Against the State, 4 Mo. L. Rev. 1 (1939). It has
been suggested that ‘“the legislative allowance of claims was and continues to
be the common-law method. The press of business in the legislatures, the delay
in passing upon claims, and the political interplay concerning them have had
more to do with creation of procedures delegating auditing functions to admin-
istrative bodies, and the law courts, than have any conceptual concerns about
justice,” David, Tort Liability of Local Government: Alternatives to Immunity
From Liability or -8uit, 6 U.C.L.A. L. REv. 1, 4 (1959).

$CAL. Govr. CopE §§ 600-624. See, generally, Bacich v. Board of Control, 23 Cal.2d
343, 144 P.2d 818 (1943).

2t Car. Govr. Copbe §§ 640-655.

¢ CaL. Govr. Cope §§ 700-720. As to the status of local entity claims procedures prior
to 1959, see 2 CAL. Law REvisioN CoMM’N REP., REC. & STUDIES, Recommendation
and Study at A-1 (1959); Van Alstyne, Claims Against Public Entities: Chaos
in California Law, 6 U.C.L.A. L. Rev. 205 (1959).

5 Although statutory restrictions against payment of claims not recognized in law
may restrict the power of some entities to voluntarily assume liability, see, e.g.,
CAL. Govr. CopE § 23006 (applicable to counties), the most pervasive limitation
would seem to be the constitutional prohibition against gifts of public funds.
CaLn. Const.,, Art. § 31. See Chapman v. State, 104 Cal. 690, 38 Pac. 457
(1894). Early cases strongly declared that “moral” or ‘“equitable” considerations
were an insufficient basis for authorizing payment of claims and that payment
on such basis would be an illegal gift. Conlin v. Board of Supervisors, 99 Cal
17, 33 Pac. 753 (1893) ; Powell v. Phelan, 138 Cal. 271, 71 Pac. 335 (1903). The
severity of this view, however has been greatly relaxed in recent years due to
three important developments (a) the expansion of the doctrine which re-
stricts judicial scrutiny to the face of the legislative appropriation measure,
thereby making the presumption of validity well-nigh conclusive, Dittus v.
Cranston, 186 Cal. App.2d 837, 9 Cal. Rptr. 314 (1960); c¢f. Stevenson V.
Colgan, 91 Cal. 649, 27 Pac. 1089, 14 L.R.A. 459 (1891); (b) expansion of the
doctrine tha.texpendltures of public funds for the benefit of private persons are
not prohibited gifts if the Legislature could reasonably conclude that such ex-
penditure was for a public purpose, Dittus v. Cranston, 53 Cal.2d 284, 1 Cal.
Rptr. 327, 347 P.24 671 (1959); Patrick v. Riley, 209 Cal. 350, 287 Pac. 455

(17)
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thought to be deserving ; but once the claim has been rejected and there-
after referred to the court for adjudication, the issue of liability is nec-
essarily determinable solely by reference to substantive legal principles.

Viewed in this light, it is not difficult to understand how the grant-
ing of consent to the bringing of an action against the State (or its
subdivisions) might logically be regarded not as a waiver of substan-
tive immunity but simply as a choice of one among several alternative
remedial techniques for administering such liability as might exist
under the law. If the entity is legally liable, such consent, of course,
implies that judgment may be entered against it; but if it is not, the
implication is equally clear that judgment will be entered in its favor.
Permission to sue simply constitutes a procedural remedy; it does not
predetermine the substantive result.®

The logical implications of the foregoing analysis—that liability may
exist without a judicial remedy, and that a judicial remedy may exist
without liability—were early accepted by the California courts. The
ensuing principle that governmental immunity was founded on absence
of both a right and a remedy was originally introduced by what almost
appears to have been judicial inadvertence; but once announced was
perpetuated through invocation of stare decms 7

The case of Green v. State of California 8 involved a statute enacted
in 1885? which authorized named individuals ‘‘to institute an action
against the State of California in any Court of competent jurisdiction
in such State, for damages which may be alleged to have been caused’’
by the construection of a canal pursuant to a previous legislative enact-
ment. The action of the trial court in dismissing a complaint predicated
upon this statute was sustained on appeal. The court rejected the con-
tention that the State’s immunity was based solely upon the rule that
the sovereign may not be sued in its own courts without its consent.
Instead, said the court, ‘‘when the state permits itself to be sued, the
matter is simply referred to the courts to determine whether the claim
does or does not constitute a lawful demand against the state . . . .77 10

This broad generalization, however, was not necessary to the decision.
The statute in question expressly authorized judgment to be entered
against the State only ‘‘if it appears upon the trial of any of said
actions that damage has been done to the plaintiff by any act for which
the state is legally liable.”” As the Supreme Court quite properly
pointed out, this language ‘‘industriously excludes the idea that the
liability was admitted, or that any legal defense was waived exeept that

(1930) ; and (c¢) the principle that charter cities, being vested with autonomy
in the area of “municipal affairs,” are not limited by the gift clause of the Con-
stitution, Tevis v. City & County of San Francisco, 43 Cal.2d 190, 272 P.2d 757
(1954) ; Los Angeles Gas & Elec. Corp. v. City of Los Angeles, 188 Cal. 307,
205 Pac. 125 (1922). Despite this doctrinal relaxation, however, there seems
to have been little tendency upon the part of public officers audltlng claims to
approve them where the defense of governmental immunity would be available
in a court action thereon.

¢ Compare Blachly & Oatman, Approaches to Governmental Liability in Tort: A
Comparative Survey, 9 LAw & CoNTEMP. ProB. 181, 188 (1942) and Repko,
American Leg‘lz Commentary on the Doctrines of MuMmpal Tort Liability, 9 Law
& CONTEMP. oB. 214, 219 (1942), both of which are cited in People v. Superior
Court, 29 Cal.2d 754, 760 178 P.2d 1, 5 (1947). See also James, Tort ILdability
of Governmental Units and Their Omcers 22 U. CHI. L. REV. 610 (1955).

7 See People v. Superior Court, 29 Cal.2d 754, 178 P.2d 1 (1947) and cases therein
go fd( 10’f. Hoyt v. Board of Civil Service Commlssloners, 21 Cal.2d 399, 132 P.24

873 Cal. 29, 14 Pac. 610 (1887)

® Cal. Stat. 1885 ch. 123, 107.

073 Cal. 29, 32 14 Pac. 610 611 (1887).
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of immunity from suit.’’ ! On the merits, the court found no basis for

holding the State liable under applicable legal principles.

The Green case thus may properly be regarded as one in which the
statutory consent to suit was accompanied by an express retention of
the benefits of the governmental immunity doctrine, to the extent that
that doctrine might be applicable. This interpretation does not mean
that the statutory eonsent provision merely authorized the plaintiff to
make a fruitless trip to the courthouse. A basic substantive issue still
remained to be determined, namely, whether the State was liable under
the circumstances on the theory of inverse condemnation. On this rea-
sonably debatable issue the court held for the defendant.

In 1893 the Legislature enacted another consent to suit statute 12
which, infer alia, authorized persons having claims on contraet or for
negligence against the State, which were not allowed by the State
Board of Examiners, ‘‘to bring suit thereon against the State in any
of the Courts of this State of competent jurisdiction, and prosecute
the same to final judgment.’’ The case of Chapman v. State of Califor-
nia,'® decided in 1894, related to facts which occurred prior to the en-
actment of the 1893 statute The court held that the statute was not
intended to have any retroactive effect, and, indeed, that it could not
be construed as creating any hablhty for past acts of negligence with-
out violating the prohibition in Section 31 of Artiele IV of the Consti-
tution against the Legislature making any gift of public money. or
other thing of value. On the facts, however, the court held that plain-
tiffs’ loss was based on a contract right for which liability did exist
prior to the 1893 Act, and that the consent statute had simply pro-
vided an additional remedy for the enforcement of that contractual
hablhty The court in Chapman obviously did not find it necessary to,
and in fact did not, pass on the question whether the 1893 statute was
intended to waive prospectively the State’s substantive immunity from
tort liability.

A somewhat similar problem was presented in Melvin v. State,’* in
which an alleged tort cause of action against the State had also oceurred
prior to the enactment of the 1893 statute. The court merely followed
the Chapman case, pointing out that the State was not liable for the
tort at the time the cause of action arose, and that ‘‘the passage of
the act of 1893, after the commission of the tort, did not have the
effect of giving a right of action for a wrong where none before
existed.”’ 15 Other cases dealing with alleged causes of action which
occurred prior to the passage of the 1893 statute are to the same
effect,*® although in one of them, Dawvis v. State,'” there is an unneces-
sary dictum to the effect that the 1893 statute ‘“. . . is a mere waiver,
within certain bounds, of the state’s sovereign prerogative not to. be
uJ1d. at 33, 14 Pac. at 612.

12 Cal. Staf. 1893, ch. 45, p. 57. This statute is the predecessor of CAL. PoL. CopE § 688
(enacted by Cal. Stat 1929, ch. 516, p. 891), later recodified as CaL. Govr. CopE
§ 16041 et seq. (enacted by Cal. Stat. 1945, ch, 119, p. 511), and presently found

AL, Govr. CODE § 600 et seq. (enacted by Cal. Stat. 1959, ch. 1715, p. 4116).

18104 Cal. 690, 38 Pac. 457 (1894).

14121 Cal. 16, 53 Pac. 416 (1898).

5 7d. at 23, 53 Pac. at 418.

19'See Davis v. State, 121 Cal. 210, 53 Pac. 556 (1898) ; Molineux v. State, 109 Cal.

378, 42 Pac. 34 (1895).
7121 Cal. 210, 53 Pac. 555 (1898)
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sued. . . . It clearly was not the intent of the act . . . to give any new

right, other than the right to sue, to any claimant whomsoever.’’ 18

The issue whether the 1893 statute was intended to constitute a
prospective consent to liability in tort was apparently squarely raised
for the first time in the case of Denning v. State, decided in 1899.1°
The alleged acts of negligence in that case occurred subsequent to the
enactment of the 1893 statute. In reply to the State’s contention that
it was immune from liability for negligence in the conduct of a govern-
mental function, the plaintiff argued that the Legislature intended by
the Act of 1893 to make the State liable for the negligence of its officers
and employees to the same extent that other corporations are liable.
‘Without observing that the Chapman and Melvin cases had dealt solely
with the problem of retroactive assumption of liability, the court para-
phrased language taken out of context from those decisions, stating
that in both cases ‘‘. . . it was held that said statute did not create
any liability or cause of action against the state where none existed
before, but merely gave an additional remedy to enforce such lability
as would have existed if the statute had not been enacted.’’ 20 Thqs,
through an erroneous interpretation of the Chapman and Melvin
cases, the California rule was finally settled in Denning that statutory
consent to be sued does not constitute a waiver of immunity from lia-
bility for tort.2!

This narrow interpretation of consent to suit statutes has been re-
affirmed in later cases dealing with the lineal descendents of the 1893
statute, namely Section 688 of the Political Code?? and Section
16041 et seq. of the Government Code.*® Similarly, the California
courts have consistently refused to infer a waiver of substantive im-
munity from statutory provisions expressly consenting to suit against
other forms of public entities, including irrigation distriets,24 hospital
districts,>® municipal utility dlstrlcts 26 housing authorities, 27 the Los
Angeles County Flood Control DIStI‘lct 28 the State Compensatlon In-
surance Fund,?® and the Sacramento and San Joaquin Drainage Dis-
trict.80

The significance of the foregoing historical survey, of course, lies in
the fact that the Supreme Court in Muskopf declined to overrule the
cited cases (except insofar as they accepted the doctrine of substantive
immunity) or to diseard the accepted interpretation of the consent to
suit statutes as simply procedural in effect. Indeed, the Court care-
BJd. at 212, 53 Pac. at 556.

1193 Cal. 316, 556 Pac. 1000 (1899).

© 7d. at 819, 55 Pac. at 1001,

1 Aecord, Walker v. Department of Public Works, 108 Cal, App. 508, 291 Pac. 907
(1930) County of Alameda v. Chambers, 35 Cal. App. 537, 170 Pac. 650 (1917).
See also cases cited, notes 22-30 infra.

22 People v. Superior Court 29 Cal.2d 754 178 P.2d 1 (1947).

ﬂsGlllesple v. City of Los Angeles, 114 Cal. App.2d 513, 250 P.2d 717 (1952).

24 See Vater v. County of Glenn, 4% Cal.2d 815, 323 P.2d 85 (19568) ; Nissen v. Cordua
Irr. Dist.,, 204 Cal. 542, 269 Pac. 171 (1928), Jackson & Perkins Co. v. Byron-
Bethany Trr. Dist., 136 Cal. App. 375, 29 P.2d 217, 30 P.2d 516 (1934) ; Whiteman
v. Anderson-Cottonwood Irr, Dist., 60 Cal App. 23 212 Pac. 706 (1922). But cf.
Powers Farms v. Consolidated Irr. Dist., 19 Cal.2d 123, 119 P.2d 717 (1941).

2% Malley v. Northern San Diego County Hosp. Dist., 41 Cal.2d 33, 257 P.2d 22 (1953).

= Morrison v. Smith Bros., Inc., 211 Cal. 36, 293 Pac. 53 (1930),

27 Muses v. Housing Authority, 83 Cal. App.2d 4389, 189 P.2d 305 (1948).

Br%’n;deriliuf%QZi)Los Angeles County Flood Control Dist.,, 45 Cal. App.2d 306, 114

» Rauschan v. State Compensation Ins. Fund, 80 Cal. App. 754, 253 Pac. 173 (1927),
disapproved on other grounds in People v. Superior Court, supra note 22

% Western Assur. Co. v. Sacramento & San Joaquin Drainage Dist.,, 72 Cal. App. 68,
237 Pac. 59 (1925).
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fully points out that hospital districts had expressly been declared by
the Legislature to be subject to suit. The fair implication seems to be
that in the absence of such statutory consent to suit, no action eould
have been maintained. In the words of Mr. Justice Traynor,3! such
statutes ‘‘have been construed as providing only a waiver [of im-
munity] from suit’’ and hence ‘‘their continuous reenactment indi-
cates a clear legislative purpose to remove all proecedural obstacles’’
when substantive liability exists. Absence of legislative consent to suit
would, it seems, constitute a ‘‘procedural obstacle’’ to recovery.

It may well be that the Supreme Court, having taken the major
step of discarding the rule of substantive governmental immunity,
would not hesitate to discard the procedural half of the doctrine as
well, if the need to do so arises. Taking the Muskopf case on its face,
however, it would seem that an injured person seeking redress against
a public entity by means of a civil tort action must be prepared to
establish that consent to suit against the entity has been granted. We
thus turn to an examination of the extent to which this has been done.

Statutes Granting Unqualified Consent to Suit

Legislative consent to suit has been enacted in several forms, which
for convenience may be classified as follows:

General Consent Statutes

Many statutes relating to governmental entities contain a simple
general statement to the effect that the entity ‘‘may sue and be sued,”’
without further elaboration. Absent any qualification upon the consent
thus expressed, such provisions are clearly broad enough to authorize
an action in tort founded upon negligence.3? Included among these
provisions are the following general statutes:38

Counties Govr. CopE § 23004 (a)
Cities 3¢ Govr. Copr § 34501
Boulevard districts St8. & Hwys. Copm § 26113(a)

anisslfzopfsir.((l':ggﬂng Hosp. Dist,, 55 Cal.2d 211, 218, 11 Cal. Rptr. 89, 93, 359 P.2d

2 See Brown v. Fifteenth Dist. Agricultural Fair Ass’n, 159 Cal. App.2d 93, 323 P.2d
131 (1958) ; Ambrosini v. Alisal Sanitary Dist., 164 Cal. App.2d 720, 317 P.2d 33
(1957) ; Muses v. Housing Authority, 83 Cal. App.2d 489, 189 P.2d 305 (1948).

8 Omitted from the listing in the text are the following statutory enabling acts with
“sue and be sued” clauses, which acts have been repealed (but as to which the
repealing measure expressly preserved the continued applicability of the act to
any existing districts formed thereunder) : CaL. PuB. RES. Copk § 5662, repealed
with savings clause by Cal. Stat. 1957, ch. 2165, § 1, p. 3819 (park, recreation and
parkway districts) ; Sanitary District Law of 1891, Cal. Stat. 1891, ch. 161, § 5,
p. 224, CAL. GEN. LAws ANN. Act 7102, §5 (Deering 1954), repealed by Cal.
Stat, 1939, ch. 1124, p. 3072, with savings clause codified by repealing statute
as CAL. H. & S. Copr § 6406, subsequently reenacted as Carn. H. & S. Cope § 6935
(sanitary districts) ; Sanitary District Act of 1919, Cal. Stat. 1919, ch. 480, § 5,
p. 943, CAL. GEN. LAWS ANN. Act 7103, § 6 (Deering 1954), repealed by Cal. Stat.
1939, ch. 1124, p. 3072, with savings clause codified by repealing statute as CAL.
H. S. CopE § 6406, subsequently reenacted as CAL H. & S. Copr § 6935 (sani-
tary districts).

# CAL, GOovT. Copm § 34501, cited in text, applies only to general law cities. However,
charter cities ordinarily have similar provisions in their charters, see, e.g., Los
Angeles Charter, § 2(2), Cal. Stat, 1925, ch. 5, p. 1028; ¢f. Modesto Charter, §
200, Cal. Stat. 1951, ch. 46, p. 4314, incorporating CalL. vr. Copr § 34501 by
reference, although the language used is often in the broader and more compre-
hensive form employed in the provisions cited in the text at 24-27 infra. See,
e.g., San Francisco Charter, § 2, Cal. Stat. 1931, ch. 56, p. 2978; San Diego
Charter, § 1, Cal. Stat. 1931, ch. 47, p. 2840, The cases intimate that municipal
corporations are in any event amenable to suit, even in the absence of statute, to
the same extent as private corporations or persons. Spring Valley Water Works
v. 8an Francisco, 82 Cal. 286, 22 Pac. 910 (1890).
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Cemetery districts

Community redevelopment
agencies

County drainage districts
County sanitation districts

District agricultural
associations

Fire protection districts

Flood control and water
conservation districts

Harbor districts

Harbor improvement districts
Highway lighting districts
Housing authorities

Joint highway districts

Joint powers contract agencies
Library districts

Library districts in
unincorporated territory

Local fire districts

Parking authorities

Pest abatement districts
Police protection distrfcts
Port districts

Reclamation districts
Recreation and park districts
River port districts

Sanitary districts
Separation of grade districts
Soll conservation districts

Storm water districts

Unified school district
public libraries

H. & S. Cope § 8960
H. & S. CopE § 33262(a)

WATER CODE § 56041 (a)
H. & S. Copm § 4738
AgGRrIc. Cope § 86(a)

H. & S. Copn § 13852(a)

Flood Control and Water Conservation District Law,
Cal. Stat. 1931, ch. 641, § 7(2), p. 1371, CAL. GEN.
L.Aws ANN. Act 9178, § 7(2) (Deering 1954), CAL.
‘WATBR Cope APP. § 38-7(2) (West 1956)

HARB. & NaAv. Cope § 6072

HARB. & Nav. CopE § 5900.1

STs. & Hwys. Cope § 19131

H. & S. Copr § 34311(a)

Strs. & Hwys. Cope § 25050 (h)

GovT. Copr § 6508

Ebuc. Cope § 27872

Epuc. Copg § 27575

H. & S. Copm § 14092(a)

STs. & Hwys. Cope § 32801(a)

H. & S. Cope § 2853(f)

H. & S. Copm § 20077

HARB. & NAv. CoDE § 6292

WATER CODE § 50603

PuB. REs. CopE § 5782.5(a)

HARB. & NAV. CoDE § 6892

H. & S. Copm § 6511

STs. & Hwys. Copm § 8145(a)

Pus. Res. Copp § 9255

Storm Water District Act of 1909, Cal. Stat. 1909, ch,
222, § 8, as amended by Cal. Stat. 1957, ch. 357,
§ 221, p. 1062, CAL. GEN. LAws ANN. Act 6176, § 8
(Deering Supp. 1961), CAL. WaATErR CODE AFP,
§ 13-8 (West Supp. 1961)

Epuc. Cope § 28111

Similar unqualified language granting consent to ‘‘sue and be sued’’
is found in the following special acts governing particular publie

entities :

Alameda County Flood Control
and Water Conservation
District Act

Cal. Stat. 1949, ch. 1275, § 5(2), as amended by Cal.
Stat, 1961, ch. 1565, § 1, p. 3384, CaL. GEN, LAaws
ANN. Act. 205, § 5(2) (Deering Supp. 1961),
Céu.. WATER CobDE APP. § 55-5(2) (West Supp.
1961)
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Bethel Island Municipal
Improvement District Act

California Toll Bridge
Authority

Contra Costa County Flood
Control and Water
Conservation District Act

Embarcadero Municipal
Improvement District Act

Estero Municipal
Improvement District Act

Fairfield-Suisun Sewer
District Act

Guadalupe Valley Municipal
Improvement District Act

Knight’s Landing Ridge
Drainage District Act

Lake County Flood
Control and Water
Conservation District Act

Los Angeles Metropolitan
Transit Authority
Act of 1957

Marin County Flood Control
and Water Conservation
District Act

Montalvo Municipal
Improvement District Act

Mt. San Jacinto Winter
Park Authority Act

Sacramento & San Joaquin
Drainage District Act

Sacramento River West Side
Levee District Act

San Diego Unified
Port District Act

San Joaquin County Flood
Control and Water
Conservation District Act

Santa Barbara County Flood
Control and Water
Conservation District Act

Shasta County Water Agency
Act

Solvang Municipal
Improvement District Act

Cal. Stat. (1st Ex. Sess.) 1960, ch. 22, § 76, p. 333
ST8. & Hwys. Copr § 30058

Cal. Stat. 1951, ch. 1617, § 5(2), as amended by Cal.
Stat. 1959, ch. 1886, § 1, p. 4447, CAL. GEN. LAws
ANN. Act 1656, § 5(2) (Deering Supp. 1961), CarL.
WATER Copr APP. § 63-5(2) (West Supp. 1961)

Cal. Stat. (1st Ex. Sess.) 1960, ch. 81, § 76, p. 447
Cal. Stat. (1st Ex. Sess.) 1960, ch. 82, § 76, p. 463

Cal. Stat. 1951, ch. 303, § 41, p. 555, CAL. GEN. LAws
ANN. Act 7551a, § 41 (Deering 1954)

Cal. Stat. 1959, ch. 20387, §76, p. 4710, CAL. GEN.
Laws ANN. Act 5239%b, § 76 (Deering Supp. 1961)

Cal. Stat. 1913, ch., 99, §5, p. 117, CAL. GEN. LAws
ANN. Act 2191, §5 (Deering 1954), CAL. WATER
Cope APP. § 21-5 (West 1956)

Cal. Stat. 1951, ch. 1544, § 5(2), as amended by Cal.
Stat. 1959, ch. 1532, § 3, p. 8836, CarL. GeN. Laws
ANN. Act 4145, § 5(2) (Deering Supp. 1961), Carn.
WATER CoDE APP. § 62-5(2) (West Supp. 1961)

Cal. Stat. 1957, ch. 547, § 4.2, p. 1617, CaL. GEN.
LAws ANN. Act 4481, § 4.2 (Deering Supp. 1961),
CAL. PuB. UTiL. Cope APP. 1, § 4.2 (West Supp.
1961)

Cal. Stat. 1953, ch. 666, § 5(2), p. 1916, CaLn. GEN.
LAws ANN. Act 4599, § 5(2) (Deering 1954), CAL.
WATER Copm APP. § 68-5(2) (West 1956)

Cal. Stat. 1955, ch. 549, § 42, p. 1018, CAL. GEN. LAaws
ANN. Act 5239a, § 42 (Deering Supp. 1961)

Cal. Stat. 1945, ch. 1040, § 4.2, p. 2011, CAL. GEN.
Laws ANN. Act 6385, § 4.2 (Deering 1954)

WATER CoDE § 8503

Cal. Stat. 1915, ch. 361, § 5, p. 523, CAL. GBEN. LAWS
ANN. Act 4296, §5 (Deering 1954), CAL. WATER
Coom APp, § 26-6 (West 1956)

Cal. Stat. (1st Ex. Sess.) 1962, ch. 67, § 23, p. __,
CAL. GEN. LAws ANN. Act 3207, § 23 (Deering
Supp. 1962), CavL. HARB. & Nav. Cobr App. § 1-23
(West Supp. 1962)

Cal. Stat. (Ist Ex. Sess.) 19568, ch. 46, § 5(2), as
amended by Cal. Stat. 1961, ch. 933, § 4, p. 2559,
CAL. GEN. LAws ANN. Act 7150, § 5(2) (Deering
Supp. 1961), CaL. Water Cope APP. § 79-5(2)
(West Supp. 1961)

Cal. Stat. 1955, ch. 1057, §5(2), p. 2007, CAL. GEN.
LaAaws ANN. Act. 7304, § 5(2) (Deering Supp. 1961),
CAL. WATER CODE APP. § 74-5(2) (West 1956)

Cal. Stat. 1957, ch. 1512, §41, p. 2847, CAL. GEN.
Laws ANN. Act 7580, § 41 (Deering Supp. 1961),
CAL. WATER CopE APP. 1959 SUPP. § 83-41 (West
1959)

Cal. Stat. 1951, ch. 1635, § 42, p. 3680, CAL. GEN.
LAws ANN. Act 5239, § 42 (Deering 1954)
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Comprehensive Consent Statutes

A number of statutory provisions granting consent to suit against
public agencies do so in such broad and comprehensive terms as to
suggest a legislative intent not only to consent to suit but also to waive
immunity from liability. Typical language of this sort was involved
in the Muskopf case, where Mr. Justice Traynor quoted the applicable
provisions of the Local Hospital District Aet,3® authorizing hospital
districts to ‘‘sue and be sued in all courts and places and in all actions
and proceedings whatever.”” Consistent with holdings in previous cases,
however, this unequivocal declaration was held to be ‘‘similar’’ to a
simple ‘‘sue and be sued’’ provision and hence to merely constitute ‘‘a
waiver [of immunity] from suit and not a waiver of substantive im-
munity.’’3¢ Equally broad statutory language, with occasional imma-
terial variations of wording, is found in general enabling statutes re-
lating to the following types of local public entities :37

Air pollution control districts H. & S Copr § 24212(b)
Bridge and highway districts Sts. & Hwys. Cops § 27161

Citrous pest control districts Citrous Pest District Control Act, Cal. Stat. 1939,
ch. 89, § 45(a), as amended by Cal. Stat. 1961,
ch. 10, § 6, p. 536, CAL. GEN. LAWS ANN, Act 130,
§ 45(a) (Deering Supp. 1961)

Community services districts GovT. CopE § 61612

County water authorities County Water Authority Act, Cal. Stat. 1943, ch.
545, § 5(2), as amended by Cal. Stat. 1945, ch.
670, § 1, p. 1337, CAL. GEN. Laws ANN, Act 9100,
§5(2) (Deering 1954), CAL. WATER CODE AFPP.
§ 45-5(2) (West 1956)

Hospital districts H. & S. Copr § 32121(b)
Memorial districts MiL. & Ver, Cope § 1190(a)
Metropolitan water districts Metropolitan Water District Aect, Cal. Stat. 1927,

ch. 429, §5(2), as amended by Cal. Stat. 1937,
ch. 140, § 2, p. 383, CAL. GEN. LAwWS ANN. Act
9129, § 5(2) (Deering 1954), CAL. WATER CODB
APP. § 35-5(2) (West 1956)

Recreational harbor districts HARB. & Nav. CobE § 6612
Small craft harbor districts HARB. & Nav. Copm § 7142
Student transportation districts Epuc. Cobr § 16959 (b)

Comprehensive statutory language consenting to suit against the
entity ‘“in all actions and proceedings’’ is also found in the following
special acts governing particular local public entities:

B CaL, H. & S. CopE § 32121 (b).

% Muskopf v. Corning Hosp. Dist., 65 Cal.2d 211, 218, 11 Cal. Rptr. 89, 93, 359 P.2d
457, 461 (1961). Prior cases construing similar sta.tutory language as only giving
consent to suit include Talley v. Northern San Diego County Hosp. Dist,, 41
Cal.2d 33, 257 P.24 22 (1953) ; Brandenburg v. Los Angeles County Flood Control
Dist.,, 45 Cal App.2d 306, 114 P.2d 14 (1941).

7 Omitted from the listing are the following statutory provisions which have been re-
pealed, but with respect to which the repealing measure expressly preserved the
continued applicability of the repealed act to any existing districts formed there-
under: Conservancy Act of California, Cal. Stat. 1919, ch. 832, § 6(2), p. 567,
CAL. GEN. LAwWS ANN. Act 1585, § 6(2) (Deerlng 1954), tepealed with savings
clause by Cal. Stat. 1953, ch. 1023 § 1, p. 2493 (conservancy districts) ; Drainage
District Act of 1923, Cal. Stat. 1923 ch. 102, § 15, p. 204, CaL. GEN. T.AWS ANN
Act 2204, §15 (Deering 1954), repealed with savings clause by Cal. Stat. 1953
ch, 1019,’§ 1, p. 2492 (drainage districts) ; CAL. H. & S. Coprs § 936(b), repealed
:vit.h )savlngs clause by Cal. Stat. 1959, ch. 380 § 3, p. 2305 (local health dis-
ricts
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American River Flood Control

District Act

Cal. Stat. 1927, ch. 808, § 2(b), as amended by Cal.
Stat. 1931, ch. 491, §1, p. 1065, CaL. GEN. LAws
ANN. Act 320, § 2(b) (Deering 1954), CAL. WATER
Cope APP. § 37-2(b) (West 1956)

Bay Area Pollution Control Law H. & S. Cobe § 24354 (b)

Contra Costa County Storm
Drainage District Act

Contra Costa County Water
Agency Act

Del Norte County Flood
Control District Act

Fresno Metropolitan Flood
Control Act

Humboldt County Flood
Control District Act

Los Angeles County Flood
Control Act

Lassen-Modoc County Flood
Control and Water
Conservation District Act

Mendocino County Flood
Control and Water
Conservation District Act

Mojave Water Agency Law

Monterey County Flood
Control and Water
Conservation District Act

Monterey Peninsula Airport
District Act

Morrison Creek Flood
Control District Act

Napa County Flood
Control and Water
Conservation District Act

Orange County Flood
Control Act

Palo Verde Irrigation
District Act

Cal. Stat. 1953, ch. 1532, § 5(2), p. 3192, CAL. GEN.
LAws ANN., Act 1657, §5(2) (Deering 1954),
CAL. WATER CoDr APP. § 69-5(2) (West 1956)

Cal, Stat. 1957, ch. 518, § 9(1), p. 1555, CAL. GEN.
LAws ANN. Act 1658, §9(1) (Deering Supp.
1961), CAL. WaTeER CoDE APP. 1959 Supp. § 80-9(1)
(West 1959)

Cal. Stat. 1955, ch. 166, § 6(2), as amended by Cal.
Stat. 1959, ch. 388, § 1, p. 2313, CArn. GEN. LAaws
ANN. Act 2040, § 6(2) (Deering Supp. 1961), CaL.
WATER CopmE APP. § 72-6(2) (West Supp. 1961)

Cal. Stat. 1955, ch. 503, § 8(2), p. 976, CAL. GBEN.
Laws ANN, Act 2791, §8(2) (Deering Supp.
1961), Car. WaTer CopE APP. § 73-8(2) (West
1956)

Cal. Stat. 1945, ch. 939, § 6(2), as amended by Cal.
Stat. 1955, ch, 1102, § 2, p. 2085, CAL. GEN. Laws
ANN., Act 3515, § 6(2) (Deering Supp. 1961), CaL.
‘WATER CoDR APP, § 47-6(2) (West 1956)

Cal. Stat. 1915, ch. 755, § 2(2), as amended by Cal.
Stat. 1951, ch. 1251, § 1, p. 3102, CAL. GEN. LAwS
ANN., Act 4463, §2(2) (Deering 19564), CAL.
WATER Copm ApPP. § 28-2(2) (West 1956)

Cal. Stat. 1959, ch. 2127, § 3(b), p. 5010, CAL. GEN.
Laws ANN. Act 4200, §3(b) (Deering Supp.
1961), CAL. WATER CopE APP. 1959 Suprp. § 92-
3(b) (West 1959)

Cal. Stat. 1949, ch. 995, § 3(b), p. 1811, CAL. GBN.
Laws ANN., Act 4830, §3(b) (Deering 1954),
CAL. WATER Cope APP. § 54-3(b) (West 1956)

Cal. Stat. 1959, ch. 2146, §13(1), p. 5132, CaL.
GeEN. LAws ANN. Act 9095, §13(1) (Deering
Supp. 1961), CaL. Warer CopE ArP. 1959 Supp.
§ 97-13(1) (West 1959)

Cal. Stat. 1947, ch. 699, § 5(2), p. 1740, CaL. GEN,
L.Aws ANN, Act 5064, § 5(2) (Deering 1954), CaL.
WATER Copp APP. § 52-5(2) (West 1956)

Cal. Stat. 1941, ch. 52, § 3(2), p. 685, CAL. GEN.
LAaws ANN. Act 153, § 3(2) (Deering 1954)

Cal. Stat. 1953, ch. 1771, § 3(b), p. 3531, CAL. GEN.
Laws ANN., Act 6749, §3(b) (Deering 1954),
CAL. WATER CopE APP. § 71-3(b) (West 1956)

Cal. Stat. 1951, ch. 1449, § 5(2), p. 3412, CAL. GEN.
Laws ANN. Act 5275, §5(2) (Deering 1954),
CAL. WATER CoDE APP. § 61-5(2) (West 1956)

Cal. Stat. 1927, ch. 723, § 2(2), as amended by Cal.
Stat. 1957, ch. 1036, § 2, p. 2269, CAL. GEN. LAaws
ANN. Act 5682, §2(2) (Deering Supp. 1961),
CAL. WATER CopE APP. § 36-2(2) (West Supp.
1961)

Cal. Stat. 1923, ch. 452, §9(2), p. 1082,. CAL. GEN.
Laws ANN. Act. 3880, §9(2) (Deering 1954),
CAL. WATER CoDE APP. § 33-9(2) (West 1956)
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Plumas County Flood
Control and Water
Consgervation District Act

Riverside County Flood
Control and Water
Conservation District Act

San Benito County Water
Conservation and Flood
Control District Act

San Bernardino County Flood,
Control Act

San Luis Obispo County Flood
Control and Water Conser-
vation District Act

San Mateo County Flood
Control District Act

Santa Clara-Alameda-San
Benito Water Authority Act

Santa Clara County Flood
Control and Water
Conservation District Act

Santa Cruz County Flood
Control and Water
Conservation District Act

Sierra County Flood Control
and Water Conservation
District Act

Siskivou County Flood Control
and Water Conservation
District Act

Sonoma County Flood Control
and Water Conservation
District Act

Tehama County Flood Control
and Water Conservation
District Act

Vallejo Sanitation and Flood
Control District Act

Ventura County Flood
Control Act

Cal. Stat. 1959, ch. 2114, §3(b), p. 4913, CAL. GEN.
LAws ANN. Act 5964, §3(b) (Deering Supp.
1961), CAL. WATER Cope App. 1959 Supp. § 88-
3(b) (West 1959)

Cal. Stat. 1945, ch. 1122, § 9(3), as amended by Cal.
Stat. 1955, ch. 1259, § 1, p. 2291, CAL. GBEN. LAws
ANN., Act 6642, § 9(3) (Deering Supp. 1961), CaL.
‘WATER CODE APP. § 48-9(3) (West 1956)

Cal. Stat. 1953, ch. 1598, § 6(2), p. 3283, CAL. GEN.
L.Aws ANN. Act 6808, § 6(2) (Deering 1954), CaL.
‘WATER CODE APP. § 70-6(2) (West 1956)

Cal. Stat. 1939, ch. 73, § 2(2), p. 1025, CAL. GEN.
LAaws ANN. Act 6850, § 2(2) (Deering 1954), CaAL.
WATER CoDE APP. § 43-2(2) (West 13956)

Cal. Stat. 1945, ch. 1294, § 5(2), p. 2427, CaL. GEN.
LAws ANN. Act 7205, § 5(2) (Deering 1954), CAL.
WATER CODE APP. § 49-5(2) (West 1956)

Cal. Stat. 1959, ch. 2108, § 3(3), p. 4886, CAL. GEN.
I.Aws ANN., Act 7261, §3(3) (Deering Supp.
1961), CAL. Warter Cobe App. 1959 Supp. § 87-
3(3) (West 1959)

Cal. Stat. 1955, ch. 1289, § 21(2), p. 2352, CAL. GEN.
LAws ANN. Act 9102, §21(2) (Deering Supp.
1961), CAL. WaTer CopeE ApPpr. § 76-21(2) (West
1956)

Cal. Stat. 1951, ch. 1405, § 5(2), as amended by
Cal. Stat. 1st Ex. Sess. 1956, ch. 32, § 1, p. 352,
CAL. GEN. LAws ANN. Act 7385, § 5(2) (Deering
Supp. 1961), Can. Warer Cope Arp, § 60-5(2)
(West 1956)

Cal. Stat. 1955, ch. 1489 § 22, p. 2703, CaL. GEN.
LAws ANN. Act 7390, § 22 (Deering Supp. 1961),
CAL. WATER CoDE APP. § 77-22 (West 1956)

Cal. Stat. 1959, ch. 2123, § 3(b), p. 4980, CAL. GEN.
Laws ANN. Act 7661, § 8(b) (Deering Supp.
1961), CAL. WATER CoDE Arp. 1959 Supp. § 91-
3(b) (West 1959)

Cal. Stat. 1959, ch. 2121, § 8(b), p. 4947, CaL. GEN.
Laws ANN. Act 7688, §3(b) (Deering Supp.
1961), CarL. WaTer CopeE APP. 1959 Supp. § 89-
3(b) (West 1959)

Cal. Stat. 1949, ch. 994, § 3(b), as amended by Cal.
Stat, 1953, ch. 524, § 1, p. 1766, CAL. GEN. Laws
ANN. Act 7757, §3(b) (Deering 1954), CaL.
WaTErR CODE APP. § 53-3(b) (West 1956)

Cal. Stat. 1957, ch. 1280, § 3(b), as amended by Cal.
Stat. 1961, ch. 631, § 1, p. 1802, CAL. GEN. LAwWsS
ANN. Act 8510, § 3(b) (Deering Supp. 1961), CAL.
WaTer Cope APpp. 1959 Surp. § 82-3(b) (West
Supp. 1961)

Cal. Stat. (1st Ex. Sess.) 1952, ch. 17 § 2(b), as
amended by Cal. Stat. 1953, ch. 1439, § 1, p. 3028,
CAL. GEN Laws ANN. Act 8934, § 2(b) (Deering
1954), CarL. WATER CODE APP. § 67-2(b) (West
1956)

Cal. Stat. (4th Ex. Sess.) 1944, ch. 44, § 7(2), as
amended by Cal. Stat. 1953, ch. 1058, § 1, p. 25383,
CAL., GEN. LAws ANN. Act 8955, § 7(2) (Deering
1954), CaL. WATER Cobe APP. § 46-7(2) (West
1956)
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Yolo County Flood Control Cal. Stat. 1951, ch. 1657, § 3(b), as amended by Cal.
and Water Conservation Stat. 1961, ch. 895, § 1.5, p. 2502, CAL. GEN. LAWS
District Act ANN. Act 9307, § 3(b) (Deering Supp. 1961), CAL.

WATER CODE APP. § 65-3(b) (West Supp. 1961)

Implied Consent Statutes

In seven statutes, there is no provision specifically giving consent
to suit against the public entity; but provisions may be found therein
relating to actions against the respective entities which clearly imply
that such consent is given.3® Such provisions do not evidence any
particular pattern of legislative development. Public entities governed
by this type of consent statute include:

The State of California See GovT. CopE §§ 641-654, authorizing suit against
State on claims rejected by State Board of Control

School districts See Epuc. Cobe § 903, providing that governing board
shall be liable in name of school district “for any
judgment against the district” founded on negli-
gence of the district or its personnel

Irrigation districts See WATER CoODE §§ 22650-22651, authorizing district

to defend “in any action or proceeding brought
against it.”
California water See WATER CopE § 85407, authorizing a district to
districts “defend any action or proceeding brought against
it.”
California water storage See WATER CODE § 43700, authorizing a district to
districts “defend in any action or proceeding brought against
it.”
Levee districts See WATER CoDE § 70093, authorizing district to em-

ploy counsel to “defend actions brought by or
against the district.”

Resort districts See PuB. Res. CopeE § 11301, providing that district
governing board may defend in the name of the
district “in all actions, suits, or proceedings.”

Statutes Granting Qualified or Limited Consent to Suit

Despite the length of the list of statutory provisions set forth above
granting unqualified consent to suit against public entities, it does
not exhaust the varieties of local public agencies known to California
law. In certain other statutes relating to such entities, the Legislature
has consented to suit, but has expressly limited or qualified the con-
sent. The limitation is typically expressed in the form of an excep-
tion which is appended to the usual permission for the entity to ‘‘sue
and be sued’’ and which reads ‘‘except as otherwise provided by law.”’

It is surely a permissible, although perhaps not a necessary, infer-
ence from such language that the Legislature intended to incorporate
by reference the then settled body of case law declaring the existence
and various ramifications of the doctrine of governmental immunity.
It could be argued, for example, that such exceptions may have been
inserted into the statutes in question out of an abundance of caution,
to forestall any possible contention that permission to be sued was
8 Consent has been implied from such language in numerous cases. See, e.g., People

v. Superior Court, 29 Cal.2d 754, 178 P.2d 1 (1947) ; Ahern v. Livermore Union
High School Dist., 208 Cal. 770, 284 Pac. 1105 (1930) ; Nissen v. Cordua Irr.
Dist., 204 Cal. 542, 269 Pac. 171 (1928). It should be noted that inverse condem-
nation actions, being founded directly upon the provisions of Can. CoNsT., Art.
I, § 14, are an exception to the rule requiring consent to suit, since said consti-

tutional provision is deemed to be self-executing. Rose v. State, 19 Cal.2d 713,
123 P.2d 505 (1942).
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intended to alter the accepted doctrine of tort immunity as it existed
when such statutes were being enacted by the Legislature. If this
argument were accepted, it might provide the basis for holding that
the general abrogation of the immunity doctrine in the Muskopf deci-
sion has no application to publie entities governed by statutes thus
qualifying a grant of consent to suit, and that the legislative intent
to preserve immunity prevails instead.

Although no direct authority supporting the suggested conclusion
has been found, analogous cases have tended to accord full effect
to indications of legislative intent to disclaim liability.3® The Muskopf
opinion, on the other hand, affords no basis for believing that mere
differences in statutory language would substamtially alter the result
there reached. However, the possibility that such statutory exceptions
may pose somewhat more subtle interpretative issues justifies their
separate classification for the purposes of the present study.

Statutes expressing a consent to be sued ‘‘except as otherwise pro-
vided by law’’ (or words of comparable import) include the following
general enabling provisions and special laws: 40

Afjrport districts
County water districts
Municipal utility districts

Municipal water districts

Public utility districts
Regional park districts

Regional shoreline park and
recreational districts

Transit districts

Water conservation districts

Water conservation districts

‘Water replenishment districts

Amador County Water
Agency Act

Pue. UTIL. CopB § 22553(a)
WaTeR CoDn § 31080
PuB. UTIiL. Cope § 12702

Municipal Water District Act of 1911, Cal. Stat. 1911,
ch. 671, § 12(2), as amended by Cal. Stat. 1961, ch.
669, § 1, p. 1887, CAL. GEN. Laws ANN. Act 5243,
§ 12(2) (Deering Supp. 1961), CaL. WATER CODE
APP. § 20-12(2) (West Supp. 1961)

Pus. UTiL. Copp §16402
Pus. REs. Copn § 5539(b)
Pue. REs. Cope § 5718(b)

Pus. UTIL. CoDE § 25702

Water Conservation Act of 1927, Cal. Stat. 1927, ch.
91, § 2(B), as amended by Cal. Stat. 1955, ch. 1641,
§ 1, p. 2957, CAL. GEN. LAWS ANN. Act 9127a, § 2(B)
(Deering Supp. 1961), CAL. WATER CODE APP.
§ 34-2(B) (West 1956)

Water Conservation Act of 1931, Cal. Stat. 1931, ch.
1020, § 2(2), as amended by Cal. Stat. 1957, ch.
531, §1, p. 1579, CaL. GBEN. LLAws ANN. Act. 9127¢,
§ 2(2) (Deering Supp. 1961), CaL. WATER CobpE
APP, § 39-2(2) (West Supp. 1961)

‘WaTER CopE § 60230(2)

Cal. Stat. 1959, ch. 2137, §3.3, p. 5062, CAL. GEN.
LAws ANN. Act 276, § 3.3 (Deering Supp. 1961),
CaL. WATErR CopE APP. 1959 Supp. § 95-3.3 (West
1959)

® See, €.g., Vater v. County of Glenn, 49 Cal.2d 815, 323 P.2d 85 (1958); Powers
Farms v. Consolidated Irr. Dist, 19 Cal.2d 123, 119 P.2d 717 (1941). See also
Stang v. City of Mill Valley, 38 Cal.2d 486, 240 P.2d 980 (1952) ; Greenberg v.
County of Los Angeles, 113 Cal. App.2d 389, 248 P.2d 74 (1952).

#© Omitted from the listing is Car. H. & S. Coor § 5990(b), relating to regional sewage

disposal districts, which was repealed by Cal. Stat. 1959, ch. 1

309, §1, p. 3581,

The repealing measure, however, expressly preserved the applicability of the
act being repealed to any existing districts formed under its provisions.
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Alpine County Water
Agency Act

Antelope Valley-East Kern
‘Water Agency Law

Crestline-Lake Arrowhead
‘Water Agency Act

Desert Water Agency Law

El Dorado County Water
Agency Act

Fresno Metropolitan Transit
District Act of 1961

Kern County Water
Agency Act

Kings River Conservation
District Act

Mariposa County Water
Agency Act

Nevada County Water
Agency Act

Orange County Water
District Act

Placer County Water
Agency Act

Sacramento County Water
Agency Act

San Francisco Bay Area
Rapid Transit District

Santa Barbara County
‘Water Agency Act

Solano County Flood
Control and Water
Conservation District Act

Sutter County Water
Agency Act

Cal. Stat. 1961, ch. 1896, § 6, p. 3994, CAL. GEN. LAWS
ANN. Act 270, §6 (Deering Supp. 1961), CAwL.
‘WATER CoDE ApPP. 1959 Supp. § 102-6 (West Supp.
1961)

Cal. Stat. 1959, ch. 2146, § 61(2), p. 5153, CAL. GEN.
LAwS ANN. Act 9095, §61(2) (Deering Supp.
1961), CAL. WATER CODE APP. 1959 SuPpp. § 98-61(2)
(West 1959)

Cal. Stat. (ist Ex. Sess.) 1962, ch. 40 § 11(2), p. __,
CaL. GEN. LAWS ANN. Act 9099a, § 11(2) (Deer-
ing Supp. 1962), CaL. WATER CoDE APP. 1959 SUPP.
§ 104-11(2) (West Supp. 1962)

Cal, Stat. 1961, ch. 1069, § 15(2), p. 2762, CAL. GEN.
LAws ANN. Act 9097, §15(2) (Deering Supp.
1961), CaL, WATER CopE APP. 1959 Suprp. § 100-
15(2) (West Supp. 1961)

Cal. Stat. 1959, ch. 2139, § 7, p. 5086, CAL. GEN. LAwWS
ANN. Acr 2245, § 7 (Deering Supp. 1961), CaL.
WATER Copr APP. 1959 Supp. § 96-7 (West 1959).

Cal. Stat. 1961, ch. 1932, § 6.2, p. 4061, Car. GEN.
LAws ANN. Act 2792, § 6.2 (Deering Supp. 1961),
Car. PuB. UriL. Copr APP. 2, §6.2 (West Supp.
1961)

Cal. Stat. 1961, ch. 1003, §3.3, p. 2653, CAL. GEN.
LAws ANN. Act 9098, § 3.3 (Deering Supp. 1961),
CAL. WATER CODE APP. 1959 Supp. § 99-3.3 (West
Supp. 1961)

Cal. Stat. 1951, ch. 931, § 26(2), p. 2515, CAL. GEN.
LAwWS ANN. Act 4025, § 26(2) (Deering 1954), CaAL.
‘WATER CoDB APP. § 59-26(2) (West 1956)

Cal. Stat. 1959, ch. 2036, §3.3, p. 4686, CAL. GEN.
LAws ANN. Act 4613, § 3.3 (Deering Supp. 1961),
CAr, WATER Cope APP. 1959 Surp. § 85-3.3 (West
1959)

Cal. Stat. 1959, ch. 2122, § 6, p. 4967, CaL. GEN. LAWS
ANN. Act 5449, § 6 (Deering Supp. 1961), CAL.
‘WATER CoDE APP. § 90-6 (West 1959)

Cal. Stat. 1933, ch, 924, § 2(2), as amended by Cal
Stat. 1955, ch. 1280, § 2, p. 2328, CAL. GEN. LAws
ANN. Act 5683, § 2(2) (Deering Supp. 1961), CAL.
‘WATER CopE APP. § 40-2(2) (West 1956)

Cal. Stat. 1957, ch. 1234, §3.3, p. 2521, CAL. GEN.
LAaws ANN. Act 5935, §3.3 (Deering Supp 1961),
CAL. WATER Cope Arp. 1959 Surp. § 81-3.3 (West
1959)

Cal. Stat. (1st Ex. Sess.) 1952, ch. 10, § 3.3, p. 317,
CAL. GEN. Laws ANN. Act 6730a, §3.3 (Deering
1954), CAL. WATER CODE APP. § 66-3.3 (West 1956)

Pus. UTiL. CopB § 28951

Cal. Stat. 1945, ch. 1501, §3.3, p. 2782, CAL. GEN.
LAws ANN. Act 7303, §3.3 (Deering 1954), CAL.
‘WATER CopRm APP. § 51-3.83 (West 1956)

Cal. Stat. 1951, ch. 1656, § 3.3, p. 3750, CAL. GEN.
LAaws ANN. Act 7733, §3.3 (Deering 1954), CAL.
‘WATER CODE APP. § 64-3.3 (West 1956)

Cal. Stat. 1959, ch. 2088, §3.3, p. 4821, CAL. GBEN.
LAaws ANN. Act 9096, § 3.3 (Deering Supp. 1961),
(IZAL.)WATER Cobm APP. 1959 Suprp. § 86-3.3 (West

959
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Upper Santa Clara Valley Cal. Stat. (1st Ex. Sess.) 1962, ch. 28, § 15(2), p. __,
Water Agency Law CaAL. GEN. LAws ANN. Act 9099b, § 15(2) (Deer-
’ ing Supp. 1962), CAL. WATER COoDE APP. 1959 SUPP.

§ 103-15(2) (West Supp. 1962)

Yuba-Bear River Basin Cal. Stat. 1959, ch. 2131, § 7, p. 5033, CAL. GEN. LAWS
Authority Act ANN. Act 9380, §7 (Deering Supp. 1961), CaL.
‘WATER CoDE APp. 1959 Supp. § 93-7 (West 1959)
Yuba County Water Cal. Stat. 1959, ch. 788, § 3.3, p. 2782, CAL. GEN.
Agency Act Laws ANN. Act 9407, § 3.3 (Deering Supp. 1961),
CAL. WATER Cope APP. 1959 Supp. § 84-3.3 (West

1959)

Public Entities For Which Consent to Suit
Has Not Been Enacted

As the preceding lists of statutory citations demonstrate, the Legis-
lature has generally consented to suit against public entities in the
enabling statute or special act governing the particular entity, although
different forms of statutory language have been employed.

Legislation governing local public agencies (and, it will be noted,
most of the statutory material cited is of this type) has, however, been
characterized on the whole by episodic and haphazard development,
particularly as to statutes authorizing the creation of, or directly cre-
ating, ‘‘distriets,”’ ‘‘authorities,”” and ‘‘agencies.”” Legislation of this
type generally represents a response to special local needs as they
develop, and there is seldom if ever any organized opposition to focus
attention on policy considerations. Moreover, since there is normally no
political interest in the measure outside the legislative delegation from
the affected locality, the language selected by the draftsman is ordi-
narily accepted without detailed serutiny and the bill proceeds through
the course of enactment as a routine matter.

Such uniformity of legislative policy as appears to be incorporated
in these measures thus, when viewed realistically, is attributable chiefly
to the tendency of legislative draftsmen to use previous legislation as
precedents for new bills. Variations in wording of otherwise similar
statutes may thus be attributable as much to the personality and stylis-
tic preferences of the draftsman as to conscious policy choices of the
local groups interested in promoting the legislation.

The foregoing considerations are believed to be relevant to appraisal
of the fact that in at least seventeen general enabling provisions and
three special acts relating to local public entities, no statutory language
is found expressly or impliedly consenting to suit against the entities
governed thereby. If it is assumed that the courts will continue to rec-
ognize that phase of the doctrine of governmental immunity which is
founded upon immunity from suit, notwithstanding the demise of sub-
stantive immunity from liability, such absence of consent to suit would
seem to preclude enforcement of tort liability by civil action against
the entities in question.!

4 Differences in statutory language in measures relating to the same general subject
matter has often been deemed indicative of a difference in legislative intent. See,
e.g9., Los Angeles County Flood Control Dist. v. Southern Cal. Edison Co.,
61 Cal.2d 331, 333 P.2d 1 (1958), comparing provisions of Los Angeles County
Flood Control Act with other special flood control district acts. See also, to

the same effect, People ex rel. Paganini v. Town of Corte Madera, 97 Cal. App.2d
726, 218 P.24 810 (1950).
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Such a conclusion of nonsuability, however, may not be entirely
reliable. The courts have occasionally held public entities subject to
suit in tort despite the absence of any statutory consent.*> Moreover,
there is respectable authority for the view that omissions of this type,
when viewed against a background of consistent legislative policy, may
be regarded as the product of legislative inadvertence and hence dis-
regarded in favor of applying the general legislative policy.*3 In short,
if consent to suit against governmental agencies is viewed as a matter
of legislative intent, the courts conceivably may find such intent more
clearly indicated by the consistent mass of statutes granting such con-
sent than by the apparently inadvertent omission of such langunage in
a few instances.

Attention also should be directed to the general claims statute en-
acted by the 1959 General Session of the Legislature, which was made
applicable to all local public entities, including ‘‘any distriet, local
authority or other political subdivision of the State.’’4* Although the
purpose of this legislation was to provide a uniform procedure for pres-
entation of claims for money or damages, it contains language*® which
implies strongly that a civil action may be brought against the entity
whenever such a claim is rejected in whole or in part (provided ac-
ceptance of partial allowance has not been in settlement of the entire
claim). Although the references in the claims statute are generally in
negative language (e.g., ‘‘no suit for money or damages may be
brought’’46), the entire statute implicitly postulates the claims pro-
cedure as simply a preliminary condition precedent to litigation. Since
all of the entities governed by the statutes cited below as having no
express consent to suit provisions are subject to this claims procedure,
the issue of suability may depend in part at least upon the implications
to be drawn from the claims statute.

The statutory provisions referred to, in which no legislative consent
to suit against the respective public entities is found, include the fol-
lowing general and special laws : 47
12 Sge Bright v. East Side Mosquito Abatement Dist., 168 Cal. App.2d 7, 335 P.2d 527

(1959). The absence of consent to suit was apparently not argued in this case,
however. .

1 Jee, e.g., State v. Superior Court, 14 Cal. App.2d 718, 58 P.2d 1322 (1936); Old
Homestead Bakery, Inc. v. Marsh, 75 Cal. App. 247, 242 Pac. 749 (1925). To the
same effect, see the leading case of Keifer & Keifer v. Reconstruction Finance
Corp., 306 U.S. 381 (1939), holding Regional Agricultural Credit Corporations
(instrumentalities of the federal government) subject to suit notwithstanding
absence of express “sue and be sued” provision in governing statute.

# CaL. Govr, Cops § 700.

& See CaL. Govr. Copr § 710: “No suit for money or damages may be brought against
a local public entity on a cause of action for which this chapter requires a claim
to be presented until a written claim therefor has been presented to the entity
in conformity with the provisions of this article.” See also, CaL. Govr. Copbe §
719: “Except where a different statute of limitations is specifically applicable
to a local public entity, any suit brought against a local public entity on a
cause of action for which this chapter requires a claim to be presented must be
commenced within the period of time prescribed by the statute of limitations
which would be applicable thereto if the suit were being brought against a
priéate pg:;ty."§ 710 :

10 . Govr. CopR .

L gﬁ‘itteg from this list are the following statutory provisions which have been re-

pealed, but with respect to which the repealing measure expressly preserved the
applicability of the repealed act to any existing districts created thereunder:
CQaL. Pus. Res. Copp §§ 5400-5428, repealed with savings clause by Cal. Stat.
1957, ch. 2165, § 1, p. 3819 (recreation, park and parkway districts) ; CaL. Pus.
RES. CopE §§ 5431-5467, repealed with savings clause by Cal. Stat. 1957, ch. 2165,
§ 1, p. 3819 (county recreation districts) ; CAn. H. & S. Cope §§ 5500-5656, re-
pealed with savings clause by Cal. Stat. 1959, ch. 1309, § 1, p. 3581 (county
sewerage and water districts) ; CAnL. H. & S. Copr §§ 4659-4671, repealed with sav-
ings clause by Cal. Stat. 1959, ch. 1309, § 1, p. 3681 (sewer districts in unincor-
porated territory).
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County fire protection districts
County waterworks districts

Drainage districts

Drainage districts

Fire protection districts in
one or more counties

Garbage and refuse
disposal districts

Garbage disposal Qistricts

Levee districts

Metropolitan fire
protection districts

Mosquito abatement districts
Parking districts

Protection districts

Protection districts

Protection districts

Resort improvement districts

Sewer districts in two or more
municipal corporations and
also in unincorporated
territory

Vehicle parking districts
Levee District No. 1 of
Sutter County

Lower San Joaquin Levee
District Act

San Diego County Flood
Control District Act
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H. & S. Cope §§ 14400-14598.5
‘WATER Cope §§ 55000-55991

Drainage Law of 1885, Cal. Stat. 1885, ch. 158, p. 204,
CAL. GeN, LAws ANN. Act 2200 (Deering 1954),
CAL. WATBR CODB APP. §§ 5-1 to 5-21 (West 1956)

Drainage District Act of 1903, Cal. Stat. 1903, ch. 238,
p. 291, CAL. GEN. Laws ANN. Act 2202 (Deering
1954), CAL. WATER CODE APP. §§ 8-1 to 8-106 (West
1956)

H. & S. Cope §§ 14600-14791
H. & 8. Cope §§ 4170-4197

H. & S. Copr §§ 4100-4163

Levee Districts and Protection Works Act, Cal. Stat.
1905, ch. 310, p. 327, CAL. GBN. LAWS ANN. Act
4284 (Deering 1954), CAL. WATER CODE APP. §§ 9-1
to 9-34 (West 1956)

H. & S. Copr §§ 14325-14375

H. & S. Copr §§ 2200-2398
Sts. & Hwys. Cope §§ 35100-35707

Protection District Act of 1880, Cal. Stat. 1880, ch.
63, p. 55, CAL. GEN. LAWS ANN. Act 6172 (Deering
1954), CAL. WATER CODE APP. §§ 4-1 to 4-18 (West
1956)

Protection District Act of 1895, Cal. Stat. 1895, ch.
201, p. 247, CaL. GEN. LAWS ANN. Act 6174 (Deer-
ing 1954), CAnL. WATER CoDR APP, §§6-1 to 6-29
(West 1956)

Protection District Act of 1907, Cal. Stat. 1907, ch.
25, p. 16, Cat. GEN. L.AwS ANN. Act 6175 (Deering
19564), CAL. WATBR CopE APP. §§11-1 to 11-93
(West 1956)

PuB. REs. Cope §§ 13000-13233
H. & S. Copm §§ 4614.1-4614,15

STs. & Hwys. Cope §§ 31500-31933

Cal. Stat. 1873-74, ch. 349, p. 511, CAL. GBEN. LAWS
ANN. Act 8368a (Deering 1954), CAL. 'WATER CODE
APP. §§1-1 to 1-12 (West 1956)

Cal. Stat. 1955, ch. 1075, p. 2047, CAL. GEN. LAWS
ANN, Act. 4298 (Deering Supp. 1961), CAL. WATER
Cope APp. § 75-1 et seq. (West 1956)

Cal. Stat. 1945, ch. 1372, p. 2560, CAL. GEN. LAwSs
ANN, Act 6914 (Deering 1954), CAL. WATBR CODRE
APp, §§50-1 to 50-18 (West 1956)
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Conclusions

Certain general conclusions may be drawn from the foregoing sur-
vey of consent to suit legislation : 48

(1) Approximately 67 percent of the statutes consulted (.., 103
statutes, cited above) contained explicit or clearly implied authoriza-
tions for suit. The differences in statutory language in which such
consent is granted is deemed to have no material significance so far
as the problem of governmental immunity is eoncerned.

(2) Approximately 20 percent of these statutes (s.e., 32 statutes,
cited above) grant consent to suit in qualified terms, which create
possible doubts as to the suability of entities in tort actions. It would
seem desirable that such doubts be eliminated by appropriate legislation.

(3) Approximately 13 percent of the statutes (i.e.,, 20 statutes,
cited above) contain no legislative provisions consenting to suit against
the entities governed thereby. Although possible bases exist upon which
a court might find such consent to be implied, the matter is sufficiently
doubtful to suggest the advisability of clarification by appropriate
legislation.

4 Tn selecting the statutes listed in the text, an effort was made to exclude provisions
relating to districts which are not truly independent corporate entities but are
instead mere agencies or instrumentalities of the city or county in which they
exist, and hence are not separately subject to suit or imposition of liability. See,
e.g., Bauer v. County of Ventura, 45 Cal.2d 276, 289 P.2d 1 (1955), holding storm
drain maintenance district not be suable independently from its parent county.
CJ. Marr v. Southern Cal. Gas Co., 198 Cal. 278, 245 Pac. 178 (1926) ; Anaheim
Sugar Co. v. County of Orange, 181 Cal. 212, 183 Pac. 809 (1919):; Pasadena
Park Improvement Co. v. Lelande, 175 Cal. 511, 166 Pac. 341 (1917) ; Mortimer
\(r.lﬁclzt);uisition & Improvement Dist. No. 36, 105 Cal. App.2d 298, 233 P.2d 113

2—43016






STATUTORY PROVISIONS GOVERNING SUBSTANTIVE TORT
LIABILITY OF GOVERNMENTAL ENTITIES

The Supreme Court in the Muskopf decision referred to the fact
that the California Legislature has ‘‘contributed mightily’’ to the
process of erosion of the doetrine of governmental immunity.! Indeed,
as the survey of legislation which immediately follows indicates, the
actions of the Legislature with respect to problems of governmental
tort liability have been much more extensive than is generally realized.
The legislation relating to this problem, moreover, has not been en-
tirely in the direction of relaxation of the immunity doctrine, but upon
occasion has actually written a measure of immunity from liability into
the form of positive statute law.

In order to provide a firm basis for appraisal of the impact of Mus-
kopf upon the liability of governmental entities, the extent of the
statutory acceptance of tort liability should first be evaluated. It
must be kept in mind that legislation making public entities liable
for their employees’ tortious acts may not always lead to results identi-
cal to those which might be reached under judicial abrogation of the
doctrine of governmental immunity. Such legislation is often a response
to empirically felt needs in recurring but somewhat narrow circum-
stances, and almost always evinces an eclectic legislative approach to
the problem As a result, statutes which authorize governmental lia-
bility are Tlikely to incorporate their own limitations or enlargements
upon common law rules which would otherwise be applicable. Whether
Muskopf has materially altered the scope of liability for conduet which
falls within the general ambit of such statutes is thus an issue which
may involve subtle and debatable interpretative problems. In the
course of the survey, an effort will be made to identify these problems
in relevant context.

The extent to which the Legislature may have expressed a clear
intent to immunize governmental entities from liability in particular
circumstances must also, of course, be evaluated. Muskopf implicitly
acknowledges the right of the Legislature to prescribe the substantive
principles applicable; and nothing in the opinion suggests any purpose
on the part of the Court to do anything but implement (within the
bounds of acceptable statutory interpretation) the legislative will in
the matter. Manifestly, the abolition of the common law doctrine of
governmental immunity has no direet effect upon such statutory im-
munities as already exist or may hereafter be enacted. Indirectly, of
course, Muskopf may fortify the Court in giving such statutory im-
munities a narrow interpretation in light of its basic premise therein
to the effect that ‘‘when there is negligence, the rule is liability, im-
munity is the exception.’’ 2 Again, however, the precise interrelation-

1 Muskopf v. Corning Hosp. Dist,, 56 Cal.2d 211, 221, 11 Cal. Rptr. 89, 95, 3569 P.24
457, 463 (1961).
2 Id. at 219, 11 Cal. Rptr. at 94, 359 P.2d at 462.

(35)
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ship between Muskopf and the statutes in question may involve inter-
pretative problems of considerable complexity.

‘We thus turn first to an examination of the statutes which author-
ize governmental liability, together with a brief summary of their
judicial interpretation (if any). Secondly, we shall investigate other
provisions which apparently eonfer immunity from such liability.

Statutes Authorizing Governmental Liability

1. Vehicle Code Section 17001

Section 17001 of the Vehicle Code, originally enacted in 19292 im-
poses liability upon any ‘‘public agency’’ for death, personal injury
or property damage caused by a motor vehicle negligently operated
by one of its officers or employees acting within the scope of his office
or employment. It has been held immaterial whether the vehicle was
engaged in a governmental or proprietary capacity, for liability at-
taches under the statute in either situation.* This appears to be the
only statute in California law which waives sovereign immunity with
respect to public entities of all types.® It has survived repeated attacks
on the ground of unconstitutionality.®

Being in derogation of common law, the courts have declared that
a rule of strict construction must be applied to the motor vehicle
liability statute.” The scope of the liability thereby imposed has thus
assumed rather clearly defined limits:

(a) Liability is restricted to injuries resulting from the operation
of a “motor vehicle.’” Section 415 of the Vehicle Code defines a motor
vehicle as ‘‘a vehicle which is self-propelled,’’ while Section 670 de-
fines the term ‘‘vehicle’’ as ‘‘a device by which any person or prop-
erty may be propelled, moved, or drawn upon a highway, excepting
a device moved by human power or used exclusively upon stationary
rails or tracks.”” In the light of these definitions, Section 17001 seems
to be broad enough to include such equipment as a bulldozer,® a street
sweeper,? or a mechanical spraying machine mounted on a trailer and

8CAL. VEH. Copm § 17001 is a recodification of former Can. Vex. Cobpr § 400, which
wagsgased upon CAL. Civ. CobE § 17143%, enacted by Cal. Stat. 1929, ch. 260, § 1,
D. .

¢ See Arthur v. City of Los Angeles, 130 Cal. App.2d 595, 279 P.2d 68 (1955);
Hopping v. City of Redwood City, 14 Cal. App.2d 360, 58 P.2d 379 (1936);
Willoughby v. Zylstra, 5 Cal. App.2d 297, 42 P.2d 685 (1935).

8 The term ‘“public agency” is defined to mean “the State, any county, municipal
corporation, district and political subdivision of the State, or the State Compen-
sation Insurance Fund.” Carn. Ver. Copr § 17000. In view of this broad deflni-
tion, the section (or its predecessor) has been held applicable to county fire
protection districts, Johnson v. Fontana County Fire Protection Dist.,, 15 Cal.2d
380, 101 P.2d 1092 (1940) ; harbor districts, Shields v. Oxnard d Harbor Dist., 46
Cal. App.2d 477, 116 P.2d 121 (1941) ; and “home-rule” charter cities, Lossman
v. City of Stockton, 6 Cal. App.2d 324, 44 P.24 397 (1935).

¢ Heron v. Riley, 209 Cal. 507, 289 Pac. 160 (1930) ; Von Arx v. City of Burlingame,
16 Cal. App.2d 29, 60 P.2d 305 (1936). Cf. Brindamour v. Murray, 7 Cal.2d 173,
59 P.2d 1009 (1936).

7Raynor v. City of Arcata, 11 Cal.2d 113, 77 P.2d 1054 (1938) ; Sheldon v. City of
Burlingame, 146 Cal. App.2d 30, 303 P.2a 344 (1956) ; Eddy v. City of Los
Angeles, 28 Cal. App.24 89, 82 P.2d 2 5 (1938); State v. Superior Court, 14 Cal,
App.2d 718, 58 P.2d 1322 (19 6).

8 Yarrow v. State, 53 Cal.2d 427, 2 Cal. Rptr. 137, 348 P.2d 687 (1960) ; Behling v.
County of Los Angeles, 139 Cal. App.24d 684, 294 P.2d 534 (1956

® ¢f. Continental Insurance Co. v. Pacific Greyhound Lines, 43 Cal. App 2d Supp. 8717,
111 P.24 37 (1941).
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being pulled by a jeep,!® but would not include a bicycle,}! airplane,!2
streetcar operated on rails,'® or an unconnected semitrailer.1t

(b) The injury must result from the negligent ‘‘operation’ of a
motor vehicle. This means that the vehicle ‘‘must be in a ‘state of
being at work’ or ‘in the aet of exercise of some specific function’ by
performing work or producing effects at the time and place the injury
is inflieted.’” *® Thus, liability of a public entity eannot be predicated
upon negligent deposit of oil from its vehicles upon the roadway,!® or
upon negligent employment of an unlicensed driver.!” By the same
token, the alleged negligence of a county ambulance driver in delaying
arrival at the hospital so long that a patient being transported in the
ambulance died before arrival, is not negligent ‘‘operation’’ within
the meaning of the statute.'® However, a vehicle may be in ‘‘operation’’
so as to make the statute applicable even when it is not actually mov-
ing, such as when it has been negligently parked,!? or is in the process
of being unloaded,?® or when equipment on the vehicle is being negli-
gently operated.?! There is no requirement in the statute, however,
that the negligent operation of the vehicle or the injury take place
upon a public street or highway.?2

(e) Although liability under the statute is not limited to cases in
which injury was caused by a vehicle owned by the public entity but
extends to ‘‘any other motor vehicle’’ as well,?® it is requisite that the
officer or employee be operating it in the course and scope of his em-
ployment at the time of the injury.2* Thus, determination of the right
to recover under the statute is complicated by the same difficult factual
questions entailed in the ‘‘scope-of-agency’’ issue where the doctrine
of respondeat superior is invoked against a private employer.?> How-

10 Brl(glht 9v East Side Mosquito Abatement Dist.,, 168 Cal App.2d 7, 335 P.2d 527
959).

11 See Tomson v. Kischassey, 144 Cal. App.2d 363, 301 P.2d 556 (1956).

12 See Di Guilio v. Rice, 27 Cal. App.2d Supp. 775 70 P.2d 717 (1937); 12 Ops. CaL.
ATTY. GEN, 28 (1948), citing McBoyle v. United States, 283 U.S. 25 (1981).

18 See Reilly v. California Street Cable R.R., 76 Cal. App.2d 620, 173 P.2d 872
(1946). Although the definition of ‘vehicle” in CAL. VBH. CODE § 670 expressly
excludes devices “used exclusively upon stationary rails or tracks,” trolley
coaches deriving motive power from overhead wires but running on pneumatic
tires rather than rails are governed in part by the Vehicle Code. See CaL. VEH.
Cope §§ 650, 21051.

1% See Miller v. Berman, 6556 Cal. App.2d 569, 131 P.2d 18 (1942).

15 Chilcote v. San Bernardino County, 218 Cal. 444, 445, 23 P.24 748, 749 (1933).

18 Ibid.

17 Head v. Wilson, 86 Cal. App.2d 244, 97 P.2d 509 (1939).

18 Greenberg v. County of Los Angeles, 113 Cal. App.2d 389, 248 P.2d 74 (1952).

¥ Reed v. City of S8an Diego, 77 Cal. App.2d 860, 177 P.2d 21 (1947). See also
Yarrow v. State, 53 Cal.2d 427, 2 Cal. Rptr, 137 348 P.2d 687 (1960) .

2 Marshall v. County of Los Angeles, 131 Cal. App. 2d 812, 281 P.2d4 544 (1955)

2 Bright v. East Side Mosquito Abatement Dist.,, 168 Cal App.2d 7, 335 P.2d 527
(1959) Behling v. County of Los Angeles, 139 Cal. App.2d 684 294 P.2d 534

(1956).

2 See Bright v. East Side Mosquito Abatement Dist. 168 Cal. App.2d 7, 335 P.24 527
(1959), operation on private property 200 feet oft roadway.

33 See Heron v. Riley, 209 Cal. 507, 289 Pac. 160 (193

% Brindamour v. Murray, 7 Cal. 2d 73, 59 P.2@ 1009 (1936)

2% See, e.g., Peccolo v. City of Los Angelel, 8 Cal.2d 532, 66 P.2d 651 (1937) (not In
scope of employment while returning to work after lunch) ; Megowan v, City of
Los Angeles, 7 Cal.2d 80, 59 P.2d 1012 (1936) (fireman is within scope of em-
ployment while driving to commissioner’s home to take latter on official er-
rands) ; Brindamour v. Murray, 7 Cal.2d 73, 59 P.2d 1009 (1936) (not in scope of
employment while returning home after dinner) ; Sheldon v. City of Burlingame,
146 Cal. App.2d 30, 303 P.2d 344 (1956) (police officer is within scope of em-
ployment in driving citizen home late at night) ; Garcia v. City of Santa Monica,
92 Cal. App.2d 53, 206 P.2d 37 (1949) (police officer not within scope of employ-
ment when pushing stalled vehicle with police car in effort to start motor) ;
Kadow v. City of Los Angeles, 31 Cal. App.2d 324, 87 P.2d 906 (1939) (police
-officer not within scope of employment in driving superior officer to police sta-
tion as a courtesy).
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ever, it has been held not necessary to invoke Vehicle Code Section’
17001 in order to establish liability where a publicly owned vehicle
is being operated in a proprietary capacity, for then the public entity
may be held liable on the same basis as any other private owner under
the provisions of Sections 17150-17153 of the Vehicle Code.?® In such
cases, even if the employee was not operating the vehicle within the
seope of his employment at the time of the aceident, the entity is still
liable as owner under Vehicle Code Seetion 17150 (the ‘‘owner’s liabil-
ity’’ statute) if the employee’s operation of the vehicle was with the
permission of the employing entity.?” The ‘‘owner’s liability’’ statute,
however, may not be applicable to publicly owned vehicles which are
generally authorized to be used only in governmental activities,?® and
to this extent public entities may still enjoy governmental immunity.

(d) Liability under Section 17001 is restricted to injuries caused
by negligent operation of a motor vehicle by an ‘‘officer, agent, or
employee’’ of the defendant entity. This requirement has created litiga-
tion not only as to the question whether a particular operator was, in
contemplation of law, within the class of officers, agents or employees,?®
but also as to what entity constitutes the responsible employer.3°

(e) Liability under Section 17001 is restricted to injuries resulting
from negligence, thereby apparently precluding recovery against the
employing entity where the injury resulted from an intentional tort.%!

# Bertiz v. City of Los Angeles, 74 Cal. App. 792, 241 Pac. 921 (1925). See also
Peccolo v. City of Los Angeles,. 8 Cal.2d 532, 66 P.2d 651 (1937). Vehicle Code
Sections 17150-58 are a recodification of former CAL. VEH. Copp § 402, which was
based upon CaAL. Civ. Copr § 17141, enacted by Cal. Stat. 1929, ch. 261, § 1, p.
566. Under these provisions, a private owner is liable to persons injured as a
result of the negligent operation of the vehicle with the consent of the owner.

It should be noted that the principle of ownership liability is not limited to
motor vehicles. See, e.g., CAL. HARB. & NAv. Copr § 661, imposing liability upon
“every owner of an undocumented vessel” for injury result!ng from the negligent
operation of the vessel with the consent of the owner thereof. Public entities
apparently are not Hable under this provision. See deflnitions in CawL. &
Nav. Cope § 651(f ).

27 CaL. VEH. CoDE § 17150 Peccolo v City of Los Angeles, 8 Cal.2d 532, 66 P.2d 651
(1937). The holding in th e, being inconsistent with dictum in Brindamour
v. Murray, 7 Cal.2d 73, 59 Pzd 1009 (1936), suggesting that municipal liability
based on permission rather than agency would be unconstitutional, must be
deemed to have disapproved such dictum sub silentio.

BAS enacted in 1935, the owner’s llability statute was expressly limited to ‘“‘private
owners.” See Cal. Stat. 1935, ch. 27, § 402, p. 153. The Peccolo case, supra note
27, merely analogizes public entities a.ctlng in a proprietary capacity with private
owners. However, even where it is sald that a ‘“governmental” public entity
lacks authority to consent to the use of its own vehicle outside the scope of
employment, and thus is immune from direct liability based on its ownership of
the vehicle, an employee using the publicly owned vehicle with permission may
nevertheless be an additional insured under the entity’s standard lia.bllity insur-
%nzcg Glz;%lit(:{sgzgrd v. Pacific Indem. Co., 57 Cal.2d 699, 21 Cal. Rptr. 793, 371

2 Marshall v. County of Los Angeles, 131 Cal. App.2d 812, 281 P.2d 544 (1955) (op-
eration by prisoner at county honor farm pursuant to orders by county em-
ployees held to be within statute) ; Woodman v. Hemet Union High School Dist.,
136 Cal. App. 544, 29 P.2d 257 (1934) (operation of vehicle by Boy Scouts does
not make district lia,ble)

% Villanazul v. City of Los Angeles, 37 Cal.2d 718, 285 P.2d 16 (1951), county, and
not state or city, is liable for negligent operation of motor vehicle by deputy
marshal of municipal court.

8t Compare the distinctions recognized between negligence and wilful misconduct un-
der the so-called ‘“‘guest statute,” CAL. VEH obpE § 17158. See Meek v. Fawler,
3 Cal.2d 420, 46 P.2d 194 (1935); Note, 22 Carm. L. Rev. 119 (1933). But cf
West v. City of San Diego, 54 Cal2d 469, 474, 6 Cal. Rptr. 289, 292, 353 P.2d4
929, 932 (1960) ; and Raynor v. City of Arcata, 11 Cal.2d 113, 121, 77 P.2d
1054, 1059 (1938), suggesting that employer liability exists where the “negli-
gent operation” of an authorized emergency vehicle consists of such arbitrary
conduct as “can be sald to be wilful misconduct.” See also Isaacs v. City &
County of San Francisco, 73 Cal. App.2d 621, 167 P.2d 221 (1946).
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To this extent, it would seem that Section 17001 does not ineorporate
the full sweep of the doctrine of respondeat superior, for under that
doctrine private employers may be held liable for intentional and wilful
torts of their employees acting within the scope of their employment.32

(£f) Liability under Section 17001 appears to be subject to two
statutory limitations which are applicable when the injury occurs under
circumstances exempting the driver of the publicly owned vehicle from
compliance with ordinary speed laws, rules of the road and other traffic
regulations. Such exemption applies to (1) operation (with siren and
red lamp on) of an authorized emergency vehicle in response to fire
and emergency calls or in immediate pursuit of a suspeeted law vio-
lator,®® and (2) operation of publicly owned vehicles and equipment
‘“‘while actually engaged in work upon the surface of a highway, or
work of installation, removal, repairing, or maintaining official traffic
control devices.”’ 3¢ In these cases, the entity cannot be held liable for
violations of the exempted regulations, i.e., for per se negligence; 35
but it may still be liable for common law negligence,3® and in the case
i)f elgfrgency vehicles, for ‘‘arbitrary exercise’’ of the emergency privi-
ege.

In summary, it appears that the liability imposed upon public entities
by Section 17001 of the California Vehicle Code is substantially
narrower than the liability of private employers and owners of motor
vehicles. In the light of the abrogation of the immunity doctrine by
the Muskopf decision, the following tentative conclusions may be
advanced:

The general principal of liability for negligent operation of motor
vehicles, as expressed in Section 17001, is consistent with Muskopf,
although the discarding of the immunity doctrine has undoubtedly
enlarged the area of liability beyond what was granted by Section
17001.28 To that extent, Section 17001 may no longer be necessary.

2 Monty v, Orlandi, 169 Cal. App.2d 620, 337 P.2d 861 (1959); Carr v. Crowell Co.,
28 Cal.2d 652, 171 P.2d 5 (1946).

3 CaL. VER. CopR § 21056.

8 CaL, VEH, CoDR § 21053. This limitation does not apply to protect against liability
where the road work is being performed in an area from which general traffic
ls3 ex(cll;élée;i Behling v. County of Los Angeles, 139 Cal. App.2d 684, 294 P.2d
534

8 Yarrow v. State, 58 Cal.2d 427, 2 Cal. Rptr. 137, 348 P.2d 687 (1960) ; Raynor v,
City of Arcata 11 Cal.2d 113 77 P.2d 1054 (1938) Lucas v. City ‘of Los An-
geles, 10 Cal. 24 476, 756 P.2d 599 (1938). See Torres v. City of Los Angeles, 58
Cal.2d , 22 Cal. Rptr 866, 372 P.2d 906 (1962).

% Torres V. Clty of Los Angeles, 58 Cal.2 , 22 Cal. Rptr. 866, 372 P.2d 906
(1962) (city liable for common law negligence in operation of emergency vehi-
cles) ; Peerless Laundry Services, Ltd. v. City of Los Angeles, 109 Cal. App.2d 703,
241 P.2d 269 (1952) (city held liable for negligent operation of authorized emer-
gency vehicle, where negligence existed on common law principles outside scope
of exempt traffic re gulations) ; Yarrow v. State, §3 Cal.2d 427, 2 Cal. Rptr. 137,
348 PZd 687 ( 1960) (holding that State may be liable for common law negh-
gence in operation of road construction vehicles at site of road work, but not
for per se negligence consisting of violation of exempted traffic regulations);
Gibson v. State, 184 Cal. App.2d 6, 7 Cal. Rptr. 315 (1960) (semble). It may
be noted that although the operator .of an authorized emergency vehicle is

. immune from personal lability even where the employer is liable, see CaL. VEH.
Copr § 17004, the operator of a highway repalr or construction vehicle is not
thus civilly immune., Yarrow v. State, supra.

87 CAL. VEH. CobE § 21056. See West v. City of San Diego, 54 Cal.2d 469, 6 Cal.
Rptr. 289, 363 P.2d 929 (1960) ; Davidson v. County of Marin, 147 Cal. App.2d
54, 304 P.2d 743 (1956).

%8 Technical limitations restricting Section 17001 to cases involving “motor vehicles”
and the “operation’” thereof (see notes 12-18 supra) presumably will no longer be
o}{ in';p(zrléa.nce, for liability may be postulated on common law principles outside
the statute.
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However, if (as is suggested above 3?) nonliability of public entities
for the intentionally tortious operation of motor vehicles in the course
of public employment may be derived by implication from the express
Iimitation of Section 17001 to negligence (expressio unius est exclusio
alterius), then it could be argued that such nonliability will continue
to exist notwithstanding Muskopf. Similarly, if the liability of publie
entities, as owners, for negligent operation of vehicles with their per-
mission has heretofore been limited to ‘‘ proprietary’’ activities because
of the implications of the explicit wording of Seection 17001, such limi-
tation would seem not to be disturbed by Muskopf.4® In short, to the
extent that public nonliability is founded on legislative intent, it is
apparently not altered by the general abolition of governmental im-
munity. However, it is distinetly possible that these two rules of non-
liability owe their existence more to the governmental immunity
doctrine itself than to the negative implications of Section 17001.
Legislation to clarify the future status of the two rules would seem
to be desirable. In this regard, it would not seem unreasonable to treat
public entities the same as private persons similarly situated. Thus, an
employing public entity should be responsible to the same extent as a
private employer for vehicle torts committed by officers and employees
acting within the scope of employment; and the same rules of law ap-
plicable to owners of private vehicles ought to apply to public entities
as owners of motor vehicles.

On the other hand, the immunity of public entities from liability
founded on per se negligence where their vehicles are exempted from
compliance with speed and traffic regulations, although a court-made
rule, would seem to be a logical corollary to the statutes which grant
such exemptions. Presumably, therefore, this immunity would continue
to be recognized notwithstanding the Muskopf decision.**

2. Education Code Section 903
Section 903 of the Education Code provides:

The governing board of any school distriet is liable as such in
the name of the district for any judgment against the distriet on
account of injury to person or property arising because of the
negligence of the district, or its officers or employees.

This provision is derived from Section 1623 of the Political Code,!
which later became Section 2.801 of the School Code,2 and was ulti-

*® See notes 31-32 supra.

4 See note 28 supra.

1 This conclusion is fortified by the language of the Supreme Court in Yarrow v.
State, 53 Cal.2d 427, 442, 2 Cal. Rptr. 137, 145, 348 P.2d 687, 695 (1960), stating,
“To the extent that the public employee is relieved from the per se consequences
of violation of Vehicle Code regulations, it would seem that the public employer,
either under the doctrine of respondeat superior, or under imputed liability as the
owner of the vehicles involved, should also be relieved from lability for per se
negligence.” This unanimous decision, it will be noted, was approved by four of
the five justices who concurred in the majority opinion in Muakoet, together
with both of the dissenters in the latter case. See also Torres v. City of Los
Angeles, 58 Cal.2d , 22 Cal. Rptr. 866, 372 P.2d 906 (1962). :

t The language imposing tort liability was introduced into CAn. Por. Copr § 1623 by
amendment in 1923. See Cal. Stat. 1923, ch. 145, p. 298. Prior to that date, Section
1623 providead only for district liability for teachers’ salary and for contract debts.
In its original form as enacted by the amendment of 1923, liability for negli-
gence wag imposed only with respect to injuries “to any pupil.”

2The School Code was enacted as a separate code by the 1929 Legislature, and is
not contained in the official session laws of that year. Section 2.801 was
amended in 1931 so that the liability thereby imposed was expanded in scope to
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mately recodified as Section 1007 of the Education Code of 19433 Its
present number was adopted in the course of the revision of the Edu-
cation Code by the 1959 Legislature.*

Section 903 and its predecessors have been uniformly construed as
a general waiver of immunity of school districts from both suit and
liability for negligence.’ Although in its original form, the liability
imposed by the section was restricted to injuries sustained by *
pupil,”’’ ¢ the reenactment of 1931 enlarged the statutory language to
refer to injury ‘‘to person or property.’’? This change of language
was deemed to have extended the liability of school districts ‘“to all
damages to persons or property caused by the ordinary negligence of
the district, its officers or employees acting within the scope of their
office or employment.’’ 8

Under Section 903, school districts are clearly not insurers of the
safety of pupils or others having dealings with the district.? Liability
thereunder is limited to ordinary negligence. ‘‘The standard of care
required of the governing board is that which a person of ordinary
prudence, charged with its duties, would exercise under the same cir-
cumstances.’’ 10

Liability under this provision has been asserted successfully against
school districts in a large variety of circumstances, including cases of
alleged lack of supervision or improper supervision,!! failure to utilize
safety devieces required by law,'? failure to warn or protect pupils
against known hidden dangers,!® the furnishing of improper or unsafe
equipment,'* and failure to properly regulate vehicular traffic on school
grounds.'® Section 903, it should be noted, overlaps to some extent the
provisions of Seetion 17001 of the Vehicle Code (under which school
districts are liable for negligent operation of motor vehicles by their
personnel in the course of employment)!® as well as Section 53051 of
the Government Code (under whieh school districts are liable in stated
cireumstances for injuries resulting from dangerous and defective
conditions of school distriet property).l”

include not only school pupils, but “injury to person or property” generally. Cal.
Stat. 1931, ch. 1178, p. 2487, A claims presentation requirement was subsequently

added by amendment in 1937. Cal. Stat. 1937, ch. 149, p. 414.

3Ca.l Stat. 1943, ch. 71, p. 323.

¢ Cal. Stat. 1959 ch, 2, p. 622, as amended by Cal. Stat. 1959, ch. 1727, 4144,

§ Lehmuth v. Long Beach Uniﬂed School Dist.,, §3 Cal.2d 544, 2 Cal. Rpt.r 279, 348
P.2d 887 (1960) ; Ahern v. Livermore Union High School Dist 208 Cal. 770 284
Pac. 1105 (1930)

¢ See note 1 supra.

7 See note 2 supra.

8 Bates v. Escondido Union High School Dist., 133 Cal. App. 725, 730, 24 P.2d 884,
886 (1938), cited approvingly in Lehmuth v. Long Bea.ch Uniﬁed Schoo! Dist.,
53 Cal.2d 544, 2 Cal. Rptr. 279, 348 P.2d 887 (1360),

® Taylor v. Oakland Scavenger Co., 12 Cal.2d 310, 83 P. 24 948 (1938) Weldy v. Oak-
land High School Dist, 19 Gal. App.2d 429 65 P.2a 851 (19 ); Goodman v.
Pasadena City High School Dist.,, 4 Cal. App 2d 65, 40 P.2d 854 (1935).

10 L.ehmuth v. Long Beach Unified School Dist., 53 Cal.2d 544, 5562, 2 Cal. Rptr. 279,
284, 384 P.2d 887, 892 (1960), citing Pirkle v. Oakdale Union Grammar School
Dist., 40 Cal.2d 207, 253 P.2d 1 (1953).

11Woodsma.ll v. Mt. Diablo Unified School Dist., 188 Cal. App.2d 262, 10 Cal. Rptr. 447
élzsgl7)0§ %ilegg;e;' v. Santa Cruz City High ’School Dist., 168 Cal. App.2d 277, 335

12 T,echmuth v. Long Beach Unified School Dist.,, 53 Cal.2d 544, 2 Cal. Rptr. 279, 348
P.2d 887 (1960) ; Lehmann v. Los Angeles City Bd. of Educ 154 Cal. App 2d
256, 316 P.2d 55 (1957)

“Lillentl'&al v. San Leandro Unified School Dist, 139 Cal. App.2d 453, 293 P.2d 889

(1956)
U Maede v. Oakland High School Dist., 212 Cal. 419, 298 Pac. 987 (1931).
B Taylor v. Oakland Scavenger Co., 1% Cal.2d 310, 83 P.2d 948 (1938).
18 See discussion at 36-40 supra.
1 See discussion at 42-59 infra.
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In view of the comprehensive nature of the statutory provisions
waiving the governmental immunity of school distriets, it may be con-
cluded that the abrogation of the immunity doctrine by the Muskopf
case will have little effect on the tort liability of such distriets. Two
qualifications, however, should be appended to this conclusion.

First, as indicated below, the range of potential liability of an
owner or possessor of premises under common law principles is in
some respects broader than that which is imposed by Section 53051 of
the Government Code.'® It is doubtful that the general liability for
negligence imposed by Seection 908 of the Education Code embraces
all aspects of the occupier’s liability.'® Hence the Muskopf decision
may possibly expose school distriets to some additional tort liability
in cases where the specific requirements of Section 53051 eannot be
established, and the applicability of Section 903 is questionable.

Second, each of the statutory provisions waiving immunity of school
distriets is restricted to mnegligent torts. No case has been found in
which liability of a school district has been adjudicated thereunder for
intentional torts of district personnel. However, in Lipman v. Brisbane
Elementary School District,?® a companion case to Muskopf, the Court
holds that the rule of governmental immunity may no longer be in-
voked to shield public bodies from liability for intentional torts of
their agents and employees, except in certain (but not necessarily all)
cases where the agents themselves are immune from personal liability
because the alleged tortious acts were committed while acting in a
discretionary capacity.2! It appears, therefore, that under the doctrine
of Lipman, the liability of school districts now embraces intentional
torts not previously covered by the statutory waivers.?2

3. Public Liability Act of 1923

A prolific souree of litigation seeking damages for injuries resulting
from negligence of public personnel has been Section 2 of the Public

18 See pp. 51-54 infra.

18 For example, the owner or possessor of premises is ordinarily not liable to an un-
known trespasser except for intentional harms or wilful or wanton injury. See 2
WITKIN, SUMMARY OF CALIFORNIA LaAw 1444 (1960), and cases cited. A similar
limitation on liability is generally recognized as to licensees in the absence of
“gctive” or “overt” negligence. Id. at 1149, These rules, however, are modified
in the case of children by the “attractive nuisance” doctrine. See RESTATEMENT,
TorRTS § 339 (1934), which was adopted as the law of California in King v.
Lennen, 53 Cal.2d 840, 1 Cal. Rptr. 665, 348 P.2d 98 (1959). In view of the
fact that Section 903 of the Education Code Is expressly limited to liability re-
sulting from “negligence,” it would seem unlikely, in the absence of case author-
ity clarifying the matter, that either the ‘“intentional harms” or “wilful or wan-
ton” injury bases for a possessor’s liability would be assimilated therein, although
liability for attractive nuisance might plausibly be regarded as covered by the

section.

2 55 Cal.2d 224, 11 Cal. Rptr. 97, 359 P.2d 465 (1961).

21 The alleged tort in the Lipman case was the intentional tort of malicious defama-
tion ; and the opinion intimates that the district would have been held liable for
such tortious conduct of its officers had it not been for the fact that the officers
themselves were immune from personal liability (since the alleged acts occurred
in the course of discretionary authority, see Hardy v. Vial, 48 Cal.2d 577, 311
P.2d 494 (1957), and cases therein cited), and as a matter of policy the circum-
stances were such as to preclude imposing such liability on the district.

2 Another situation in which the district may be lable, although its officers are im-
mune, is presented by Education Code Sections 15511-155616, immunizing school
district officers from personal liability in specified situations when defective build-
ings are employed for school purposes, but expressly providing that such per-
sonal immunity shall not relieve the district of liablility.
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Liability Act of 1923,! now codified 2 as Section 53051 of the California
Government Code. This section provides:

A local agency is liable for injuries to persons and property
resulting from the dangerous or defective condition of publie
property if the legislative body, board, or person authorized to
remedy the condition:

(a) Had knowledge or notice of the defective or dangerous
condition,

(b) For a reasonable time after acquiring knowledge or receiv-
ing notice, failed to remedy the condition or to take action reason-
ably necessary to protect the public against the condition.

It has frequently been stated that this statute does not make publie
entities insurers of the safety of their property, but merely imposes
upon them a duty of reasonable care?® It is, in short, a legislative
waiver of immunity from liability when the statutory conditions exist.*
The scope of liability under Section 53051, as delineated in the cases
interpreting it, may be briefly outlined as follows:

(a) Local agency. Section 53051 constitutes a waiver of immunity
from liability only of the public entities which are expressly within
its terms, that is, cities, counties and school districts.® Being a matter
of state-wide concern, it applies to home-rule charter cities as well as
to general law cities.® The limitation to cities, counties and school dis-
triets, however, impliedly excludes from its scope such other entities
as water conservation districts,” flood control distriets,® housing author-
ities,? district agricultural associations,’® and the State itself.!? Prior
to Muskopf, it was recognized that the excluded types of public enti-

1Cal Stat. 1923, ch. 328, § 2, p. 675. Sections 1 and 3 of the original 1923 Act related
to liability of appointing officers for the negligence of their appointees, and to
free defense for such officers when sued, and are presently codified as CAL. GOVT.
Copp §§ 1950, 1951, 1954 and 2000,

2Cal Stat. 1949, ch. 81, § 1, p. 285.

8 Hawk v. City of Newport Beach, 46 Cal.2d 213, 293 P.2d 48 (1956) ; Whiting v. City
of National City, 9 Cal.2d 163, 69 P.2d 990 (1937) ; Rodkey v. City of HEscondido,
8 Cal.2d 685, 67 P.2d 1063 (1937) ; Nicholson v. City of Los Angeles, 5 Cal.2d
361, 54 P.2d 725 (1936).

¢ Since the Public Liabflity Act constitutes a modification of the general principle of
nonliability of governmental entities, it has frequently been said that the Act
must be “strictly construed” in favor of the public agency, sée Whiting v. City
of National City, 9 Cal.2d 163, 69 P.2d 990 (1937); Van Dorn v. City & County
of San Francisco, 103 Cal. App.2d 714, 230 P.2d 393 (1951), and that Hability
thereunder exists only when all of the statutory reguirements conditioning such
liability are supplied. Nicholson v. City of Los Angeles, 5 Cal.2d 361, 54 P.24 725
(1936) ; Meyer v. City of San Rafael, 22 Cal. App.2d 46, 70 P.2d 533 (1937).

5 The term “local agency” as used in CAL. Govr. Cope § 53051 is defined to mean “city,
county, or schoo] district.”” CarL. Govr. Copr § 53050(c).

8 Douglass v. City of Los Angeles, 5 Cal.2d 123, 563 P.2d 353 (1935) ; Rafferty v. City
of Marysville, 207 Cal. 657, 280 Pac. 118 (1929) ; Taylor v. City of Los Angeles,
180 Cal. App.2d 255, 4 Cal. Rptr. 209 (1960). :

7Kambish v. Santa Clara Valley Water Conservation Dist.,, 185 Cal. App.2d 107, 8
Cal. Rptr. 215 (1960).

BBar;)lggv(\lr.s 5Lot))s Angeles County Flood Control Dist., 96 Cal. App.2d 979, 216 P.2d

9 Harper v. ValleJo Housing Authority, 104 Cal. App.2d 621, 232 P.2d 262 (1951).

10 Brown v. Fifteenth Dist. Agricultural Fair Ass’'n, 159 Cal. App.2d 93, 323 P.2d 131

(1958).

nIn Gillespie v. City of Los Angeles, 36 Cal.2d 553, 226 P.2d 522 (1950), the
defendant city was held not liable under CAL. Govr. Cope § 53051 for a dangerous
and defective condition of a highway under the jurisdiction of the State Division
of Highways. Following this decision, plaintiff was unsuccessful in asserting
liability of the State for the same injury. Gillesple v. City of Los Angeles, 114
Cal. App.2d 513, 250 P.2d 717 (1952). In Bosqui v. City of San Bernardino, 2 Cal.
24 747, 43 P.2d 547 (1935), the Public Liability Act was held to be constitutional
as against the contention that by excluding liability of the State thereunder, a
discriminatory classification had been created.
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ties were still liable under common law rules for injuries resulting
from defective public property where the defense of governmental
immunity was not otherwise available, as, for example, where the prop-
erty in question was being employed in a ‘‘proprietary’’ capacity.!?
Moreover, if the public body or agency exercising jurisdiction over
the allegedly defective public property was not an independent public
entity but merely a subdivision or instrumentality of the county or
city, an action could be brought under Section 53051 directly against
the ‘‘parent’’ entity and the inapplicability of the statute to its instru-
mentality was deemed immaterial.!3

(b) Public property. The statute requires the dangerous or defective
condition to be a condition of ‘‘public property.’’ This term is defined
to mean ‘‘public street, highway, building, park, grounds, works, or
property.’’ 14 Although this statutory enumeration seems to contem-
plate real property only, the courts have experienced no difficulty in
applying the Aect to personal property of various kinds,'® as well as
to types of structures not readily analogized to those designated by the
statutory definition.!® Its prineipal application, however, has been to
streets and sidewalks.!” The requirement that the property be ‘‘publie’’
(i.e., under the control of the local public ageney) has created only
oceasional grounds for dispute.!®

(e) Dangerous or defective condition. The injury must result from a
‘‘dangerous or defective’’ condition of the public property. It has been
held that such a condition is one which exposes those coming in contact

13 See Brown v. Fifteenth Dist. Agricultural Fair Ass'n, 159 Cal. App.2d 93, 323 P.2d
%g% ((ilg?f)) ; Harper v. Vallejo Housing Authority, 104 Cal. App.2d 621, 232 P.2d

13 Bauer v. County of Ventura, 45 Cal.2d 276, 289 P.2d 1 (1955), holding a county
storm drain maintenance district to be a mere instrumentality of the county.

4 CAL. Govr. Copm § 53050(b).

B See, e.g., Dudum v. City of San Mateo, 167 Cal. App.2d 593, 334 P.2d 968 (1959)
(boulevard stop sign) ; Barsoom v. City of Reedley, 38 Cal. App.2d 413, 101 P.2d
743 (1940) (cast iron pipe) ; Coleman v, City of Oakland, 110 Cal. App. 715, 295
Pac. 59 (1930) (motor truck) ; Dawson v. Tulare Union High School, 98 Cal.
App. 138, 276 Pac, 424 (1929) (piano).

16 See, €.9., Bauer v. County of Ventura, 45 Cal.2d 276, 289 P.2d 1 (1955) (drainage
ditech) ; Selby v. County of Sacramento, 139 Cal. App.2d 94, 294 P.2d 508 (1956)
(sewer line and ditch); Bady v. Detwiler, 127 Cal. App.2d 321, 273 P.2d 941
(1954) (traffic control device) ; Bacigalupi v. Bagshaw, 87 Cal. App.2d 48, 196
P.2d 66 (1948) (culvert). A structure under the control of the public entity may
be “public property” even though not owned in fee, but instead constructed on
private property or on an easement therein. See Young v. County of Ventura,
89 Cal. App.2d 732, 104 P.2d 102 (1940).

17 David, Tort Liability of Local Government: Alternatives to Immunity From Liabil-
ity or Suit, 6 U.CL.A. L. Ruv. 1, 40 (1959), “By far the greatest municipal lia-
bility arises from sidewalk and street conditions.” See cases cited below, passim.
Note should be taken of CAL. Sts. & Hwys. CopE § 5640 (adopted as part of the
Improvement Act of 1911 by Cal. Stat. 1911, ch. 397, § 39, p. 7560) which purports
to provide that when persons suffer injuries resulting from defective streets or
sidewalks, “no recourse for damages thus suffered shall be had against the city.”
(The term *“city” is elsewhere defined to include counties, resort districts, and
corporations organized and existing for municipal purposes. CAL. ST8. & HwWYSs.
Copp § 5005.) Although this statutory exemption has been held to have been
superseded, to the extent of any inconsistency, by the later enacted provisions
of the Public Liability Act of 1923, see Jones v. City of South San Francisco,
96 Cal. App.2d 427, 216 P.2d 25 (1950) ; Ackers v. City of Los Angeles, 40 Cal.
App.2d 50, 104 P.2d 399 (1940), it is potentially still operative to preclude tort
liability in certain street and sidewalk cases not falling within the scope of the
1923 Act. See discussion in the text at 125-26, 181-83 infra.

18 Union Transp. Co. v. Sacramento County, 42 Cal.2d 235, 267 P.2d 10 (1954) (issue
whether bridge had been dedicated to public use and dedication accepted by
county). See also Bauer v. County of Ventura, 45 Cal.2d 276, 289 P.2d 1 (1955);
Gillespie v. City of Los Angeles, 36 Cal.2d 553, 225 P.2d 522 (1950).



SOVEREIGN IMMUNITY STUDY 45

with it to a reasonably foreseeable risk of injury.l® In general, the
cases appear to recognize that such dangerous and defective conditions
may exist in either of two general types of situations: 2°

First, the public property may be in such a condition as to endanger
members of the public who are using it in its ordinary, customary and
intended manner, such as pedestrians on a sidewalk,?! motorists in the
street,?? campers in a public park?® bathers on a public beach,?* or
school children playing in a schoolyard.?s

Actionable defects, under this view, are not limited to structural or
mechanical imperfections, but may include dangers created by the
normal use of the property or its general plan of operation.2® For ex-
ample, a slide, located in a public swimming pool, which was properly
constructed and generally safe for use, was held to constitute a dan-
gerous and defective condition when located close to an area in which
swimmers were likely to congregate and be struck by persons using the
slide.?” A structurally sound sandbox in a playground was deemed
dangerous and defective when located in such proximity to a baseball
diamond as to expose its users to the risk of being struck by batted or
thrown baseballs.?® A well-built sidewalk has been classified as dan-
gerous and defective where it abutted a sharp declivity and no fence or
other barrier was provided to prevent users from falling or being
jostled over the edge.?® Other examples abound in the cases.?®

Moreover, the defect need not be man-made, but may be one caused
by natural conditions.?! For example, a county was held liable for
injuries resulting from the falling of a decayed tree in one of its
parks;3% a city was liable for injuries resulting from slippery banks

¥ See Jones v. City of Los Angeles, 104 Cal. App.2d 212, 215, 231 P.2d 167, 169
(1951) : “A dangerous or defective condition, as a basis of liability, is one from
which it would reasonably be anticipated injury would occur to those coming in
contact with the condition. Stated otherwise, the question is whether the con-
dition created an unreasonable hazard.” Accord: Hawk v, City of Newport Beach,
46 Cal.2d 213, 293 P.2d 48 (1956) ; Ellis v. City of Los Angeles, 167 Cal. App.2d
180, 334 P.2d 37 (1959) ; Gentekos v. City & County of San Francisco, 163 Cal.
App.2d 691, 329 P.2d 943 (1958).

2 The classification here employed was adopted by the Supreme Court in Stang v. City
otthll Valley, 38 Cal.2d 486, 240 P.2d 980 (1952), citing numerous cases in each

- category.

2 See, e.g., Johnson v. City of San Leandro, 179 Cal. App.2d 794, 4 Cal. Rptr. 404

(1960); Reinach v. City & County of San Francisco, 164 Cal. App.2d 763, 331
P.2a 1006 (1958); Aitkenhead v. City & County of San Francisco, 150 Cal.
App.2d 49, 309 P.2d 57 (1957).

2 See, e.g., Reel v. City of South Gate, 171 Cal. App.2d 49, 340 P.2d 276 (1959) ; Hoel
v. City of Los Angeles, 136 Cal. App.2d 295, 288 P.2d 989 (1955).

2 See, €.9., Smith v. County of San Mateo, 62 Cal. App.2d 122, 144 P.2d 33 (1943).

% See, e.g9., Hawk v. City of Newport Beach, 46 Cal2d 213, 293 P.2d 48 (1956);
Wexler v. City of Los Angeles, 110 Cal. App.2d 740, 243 P.2d 868 (1952).

SSe%,I 8“89}218“)“ v. Compton City Grammar School Dist., 92 Cal. App. 44, 267 Pac.

2 To this effect, see Dudum v. City of San Mateo, 167 Cal. App.2d 593, 334 P.2d 968
(1959) ; Collenburg v. County of Los Angeles, 150 Cal. App.2d 795, 310 P.2d4 989
(1957) ; Bauman v. City & County of San Francisco, 42 Cal. App.2d 144, 108
P.2d 989 (1940).

27 Barrett v. City of San Jose, 161 Cal. App.2d 40, 325 P.2d 1026 (1958).

”Bm(x]l:x;%{)x)v. City & County of San Francisco, 42 Cal. App.2d 144, 108 P.2d 989

® Marsh v. City of Sacramento, 127 Cal. App.2d 721, 274 P.2d 434 (1954).

% See, e.g., Sale v. County of San Diego, 184 Cal. App.2d 785, 7 Cal. Rptr. 766 (1960)
(plank set up as crossing over water-filled dip in street, which became wet and
slippery due to splashing by passing vehicles) ; Dudum v, City of San Mateo, 167
Cal. App.2d 593, 334 P.2d 968 (1959) (boulevard stop sign permitted to become
obscured by overhanging branches) ; Irvin v. Padelford, 127 Cal. App.2d 135, 273
P.2d 539 (1954) (boulevard stop sign temporarily removed at intersection with
through highway) ; Huff v. Compton City Grammar School Dist., 92 Cal. App. 44,
267 Pac. 918 (1928) (burning of trash in unguarded incinerator located in
school yard).

:?;I%th v. County of San Mateo, 62 Cal. App.2d 122, 144 P.2d 33 (1943).

id.
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around the edges of a public lake;3% and another city was liable for
underwater rocks which constituted a hazard to bathers on its publie
beach.34
It should be noted, however, that the concept of foreseeability of
risk (as an inherent element in the statutory words, ‘‘dangerous or
defective’’) restriets liability to situations in which the defect threatens
harm to a person using the public property in its ordinary and usual
fashion.® A concrete spillway may be perfectly safe as long as it is
used as a spillway; hence it would be unreasonable to hold the entity
liable for injuries sustained by one who goes on to the spillway to ob-
tain a drink of water therefrom.3® Similarly, a railing along a staircase
is safe when used as intended, but may become dangerous when used
as a place to sit; such use, however, is not an ordinary or customary
use of a railing and hence injury resulting therefrom is not action-
able.3” In short, the duty to maintain public property in a reasonably
safe condition does not require the entity to foresee risks which might
arise in connection with unusual, unexpected, and unauthorized uses.
On the other hand, the duty to maintain public property in a rea-
sonably safe condition is not limited to maintaining the property only
for its ‘‘intended’’ use. In Torkelson v. City of Redlands3® a 10-year-
~ old child drowned in a storm drain. The defendant city contended that
the drain was not dangerous for the purpose for which it had been
constructed ; that its use as a playground for children cannot be made
a basis for liability; and that the trial court properly granted its mo-
tion for a directed verdict. In reversing the trial eourt’s determination,
the appellate court stated:

‘When the property of a public agency is in that condition
which involves an unreasonable risk of injury to.the general
publie, it is in a dangerous condition within the meaning of
the Public Liability Act. [Citations omitted.]

* * *

One of the factors pertinent to a determination of the ques-
tion whether the condition of public property is dangerous to
the general publie, is the use to which that property is put.
The respondent has cited a number of cases which indicate
that liability is limited to injuries sustained in the ordinary,
usual and customary use of the public property in which the
alleged dangerous condition exists [citations omitted]. The
opinions in some of these cases contain language referring to

33 Magnuson v. City of Stockton, 116 Cal. App. 532, 3 P.2d 30 (1931).

s Hawk v, City of Newport Beach, 46 Cal.2d 213, 293 P.2d 48 (1956).

% FLoewen v. City of Burbank, 124 Cal. App.2d 561, 269 P.2d 121 (1954); Ford v.
Riverside City School Dist., 121 Cal. App.2d 564, 263 P.2d 626 (19538) ; Demmer V.
City of Eureka, 78 Cal. App.2d 708, 178 P.2d 472 (1947); Howard v. City of
Fresno, 22 Cal. App.2d 41, 70 P.2d 502 (1937) ; Woodman v. Hemet Union High
School Dist., 136 Cal. App. 544, 29 P.2d 257 (1934) ; Beeson v. City of Los An-
geles, 115 Cal. App. 122, 300 Pac. 993 (1931). Note, however, that even if the
use I8 unauthorized and unintended by the public entity, it may be deemed within
the Public Liability Act if such unauthorized use is so frequent and customary
that actual or constructive notice of such use and the dangers attendant upon
it may reasonably be imputed to the entity. See Gallipo v. City of Long Beach,
146 Cal. App.2d 520, 304 P.2d 106 (1956), frequent and customary use of pipe-
line suspended from city bridge as walkway for children.

38 Betts v. City & County of San Francisco, 108 Cal. App.2d 701, 239 P.2d 456 (1952).

87 Ziegler v. Santa Cruz City High School Dist.,, 168 Cal. App.2d 277, 335 P.2d 709

(1959).
© 38198 Cal. App.2d 354, 17 Cal. Rptr. 899 (1961).
® Jd. at 358, 17 Cal. Rptr. at 901.
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the use of such property ‘‘for the purpose intended’’ [cita-
tion omitted], its ‘‘intended lawful use’’ [citation omitted],
and its use for purposes inconsistent with those for which it
was intended. [Citation omitted.] Respondent relies upon
these statements and contends, in substance, that the ordi-
nary, usual and customary use of property is that use for
which it was designed or originally intended; claims that
Linda was using the ditch as a playground; that this was not
its designed or intended use; that her death resulted from a
use inconsistent with that for which the ditch was designed
or intended ; and, for this reason, the city is not liable there-
for. This concept is a limitation upon the scope of the stated
rule not justified either by reason or precedent. In many cases
the liability of a public agency for injuries caused by the
dangerous condition of its property has been affirmed even
though such injury arose out of a use thereof other than that
for which it was designed or originally intended. [Citations
omitted.] An ordinary usual and customary use, for the pur-
pose at hand, includes that which reasonably should be antici-
pated, even though without the bounds of the designed or
originally intended wuse [citations omitted], and any estab-
lished actual use which, being known to and acquiesced in by
the public agency owner, has converted or enlarged the de-
signed or originally intended use. [Citations omitted.] It
should be noted that the actual use thus considered must be
an established or customary use as distinguished from a casunal
or unusual use. [Citation omitted.] *°
%* * *

‘We hold that in determining whether public property con-
stitutes a dangerous condition the use factor to be considered
in making such determination includes not only its designed
or originally intended use, but every other reasonably antiei-
pated use and also any use actually being made of it, condi-
tioned always upon the fact that the owning agency has
knowledge of its actual use, and conditioned further upon the
fact that such use is not a mere casual one but a customary
use.!

And in Acosta v. County of Los Angeles,®? a child riding a bicycle on
a sidewalk in violation of an ordinance forbidding such conduct was
held to be within the protection of the Public Liability Aect.

Second, the danger may arise not from the inherent physical charac-
teristics, plan of operation or use of the property by the publie, but
from the manner in which it is used by public employees. For example,
if weeds are burned near a public street, the smoke may so obscure
the street as to make it hazardous,* and if the fire is allowed to burn
without suitable precautions, it may constitute a threat to mnearby

4 Jd, at 358-60, 17 Cal Rptr. at 901-2.

41d, at 361, 17 Cal. Rptr. at 903.

256 Cal.2d 208 14 Cal. Rptr. 433 363 P.2d 473 (1961).

48 Teilhet v. County of Santa Clara, 149 Cal. App.2d4 305 308 P.2d 356 (1957).
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private property.** Sewage permitted to escape from a sewer line*’
obstructions permitted to block the flow in a drainage ditch,*® water
permitted to collect in a pool at the end of a storm drain,*” or water
sprayed on a street by a street cleaner,*® may create foreseeable risks
of harm to members of the public, and hence be deemed actionable
under the Act.

In construing the Public Liability Aet, the courts have recognized
the practical impossibility of maintaining streets and sidewalks in per-
fect condition, and readily concede that minor defects are bound to
exist.#® To hold a city or county civilly liable for injuries resulting
from such defects, moreover, would in effect make the entity an insurer
of the safety of its premises. Thus, the so-called ‘‘minor defect’’ rule
has developed, under which no liability may be predicated upon minor
or trivial defects under the Public Liability Aect.% Such defects cannot
be regarded reasonably as ‘‘dangerous or defective’’ conditions.

‘Whether a given defect is ‘‘minor’’ under this rule is not simply a
question of size, although measurements undoubtedly are significant ; 5
the ultimate test is whether, under all the circumstances, the defect
is obviously dangerous and likely to expose users to an unreasonable
risk of injury.%2 Ordinarily this issue is a question of fact for the
jury,®® but when the court feels that reasonable minds could not differ
as to the result, it may be treated as a question of law to be determined
by the court.5*

#4 Anderson v. County of Santa Cruz, 174 Cal. App.2d 151, 344 P.2d 421 (1959). See
also Osborn v. City of Whittier, 103 Cal. App.2d 609, 230 P.2d 132 (1951).

4 Selby v. County of Sacramento, 139 Cal. App.2d 94, 294 P.2d 508 (1956).

46 Bauer v. County of Ventura, 45 Cal.2d 276, 289 P.2d 1 (1955) ; Knight v. City of
Los Angeles, 26 Cal.2d 764, 160 P.2d 779 (1945).

47 Wexler v. City of Los Angeles, 110 Cal. App.2d 740, 243 P.2d 868 (1952).

4 Duran v. Gibson, 180 Cal. App.2d 753, 4 Cal. Rptr. 803 (1960).

¥ Barrett v. City of Claremont, 41 Cal.2d 70, 256 P.2d 977 (1953) ; Whiting v. City
of National City, 9 Cal.2d 163, 69 P.2d 990 (1937).

5 Cages cited note 49 supra. Accord: Adams v. City of San Jose, 164 Cal. App.2d 665,
330 P.2d 840 (1958) ; Beck v. City of Palo Alto, 150 Cal. App.2d 39, 309 P.2d 125
(1957) ; Ness v. City of San Diego, 144 Cal. App.2d 668, 301 P.2d 410 (1956);
Clark v. City of Berkeley, 143 Cal. App.2d 11, 299 P.2d 296 (1956).

51 Cages holding that particular defects are “minor” and hence not actionable ordi-
narily stress the negligible size of the defect. See, e.g., Whiting v. City of National
City, 9 Cal.2d 163, 69 P.2d 990 (1937) (difference of # inch in elevation of side-
walk slabs) ; Beck v. City of Palo Alto, 150 Cal. App.2d 39, 309 P.2d 125 (1957)
(difference of about 13 inches) ; Ness v. City of San Diego, 144 Cal. App.2d 668,
301 P.2d 410 (1956) (difference of § inch) ; Dunn v. Wagner 22 Cal. App.2d 51,
70 P.2d 498 (1937) (difference of 1 inch).

52 See Gentekos v. City & County of San Francisco, 163 Cal. App.2d 691, 697, 698,
329 P.2d 943, 9438, 949 (1958), “a city is not liable for minor defects that could
not reasonably be anticipated to result in accidents . . . but the public i3 entitled
to be protected from even small defects if injury is likely to result from them. . ..
It is obvious that a tape measure cannot be used to determine these questions. The
question is not solely one of height or depth.”; Beck v. City of Palo Alto, 150
Cal. App.2d 39, 43, 309 P.2d 125, 127 (1957), “The size of the defect is only one
circumstances [sic] to be considered, as no court has fixed an arbitrary measure-
ment in inches below which a defect is trivial as a matter of law and above which
it becomes a question of fact whether or not the defect is dangerous. All the
circumstances surrounding the condition must be considered in the light of the
facts of the particular case.” Accord: Peters v. City & County of San Francisco,
41 Cal.2d 419, 260 P.2d 55 (1953) ; Johnson v. City of Palo Alto, 199 Cal. App.2d
148, 18 Cal. Rptr. 484 (1962) ; Ellis v. City of Los Angeles, 167 Cal, App.2d 180,
334 P.2d 37 (1959).

5 Palmer v. City of Long Beach, 33 Cal.2d 134, 199 P.2d 952 (1948) ; George v. City
of Los Angeles, 11 Cal.2d 303, 79 P.2d 723 (1938); Rodriguez v. City of Los
Angeles, 171 Cal. App.2d 761, 341 P.2@ 410 (1959); Adams v. City of San Jose,
164 Cal. App.2d 665, 330 P.2d 840 (1958); Aitkenhead v. City & County of
San Francisco, 150 Cal. App.2d 49, 309 P.2d 57 (1957) ; Clark v. City of Berkeley,
143 Cal. App.2d 11, 299 P.2d 296 (1956) ; Newman v. County of San Mateo, 121
Cal. App.2d 825, 264 P.2d 594 (1953). .

54 Barrett v. City of Claremont, 41 Cal.2d 70, 256 P.2d 977 (1953) ; Whiting v. City
of National City, 9 Cal.2d 163, 69 P.2d 990 (1937) ; Beck v. City of Palo Alto, 150
Cal. App.2d 39, 309 P.2d 125 (1957) ; Ness v, City of San Diego, 144 Cal. App.2d
663,3 3)01 P.2d 410 (1956) ; Dunn v. Wagner, 22 Cal. App.2d 51, 70 P.2d 498
(1937).
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(d) Knowledge or notice of defect. Section 53051 requires as a con-
dition of liability that ‘‘the legislative body, board, or person author-
ized to remedy the condition’’ must have had ‘‘knowledge or notice of
the defective or dangerous condition.”’ In view of this statutory lan-
guage, the knowledge or notice must embrace both the faet that a
defective condition exists, and the fact that the condition is dangerous
(4.e., likely to cause harm).! In addition, such notice or knowledge
must be possessed not by any public employee, but by a responsible
board or officer with authority to remedy the defect.?

This notice requirement should be contrasted with that applicable
to private occupiers of land. They are charged with the knowledge of
their employees concerning dangerous conditions under the ordinary
common law rules relating to imputed notice. Under these rules, notice
of a dangerous condition need not come to an employee with authority
to remedy the condition. On the other hand, all knowledge of em-
ployees is not necessarily imputed to the employer. Civil Code Section
2332 provides:

As against a principal, both principal and agent are deemed to
have notice of whatever either has notice of, and ought, in good
faith and the exercise of ordinary care and diligence, to communi-
cate to the other.

Under this prineiple, ‘‘notice to an agent is not notice to the prineipal
unless such knowledge is of a matter concerning which the agent has
authority.””3 An employee’s actual knowledge of the existence of a
dangerous condition may be imputed, though, even in the absence of
showing a specific duty of the employee to act in relation to the condi-
tion. Such knowledge may be imputed where such knowledge could
reasonably be said to give rise to an employee’s duty with respect to
the condition to act as the employer’s representative. Thus, in
Hollander v. Wilson Estate Co.,* complaints to an elevator operator
concerning a grinding noise in an elevator (which later fell four
stories) were held to impute notice to the owner.

The common law prineiple is not so broad, however, that notice will
be imputed to the private occupier of land through employees who have
no reasonable connection with the defect. No tort cases have been found,
but analogous cases in other fields may be found in which the doctrine
of imputed notice is limited. For instance, in Lorenz v. Rousseau,’ the
knowledge of a real estate agent—whose only duty was to collect the
rent—that the lessee was construeting an improvement on the property
was not imputed to the owner so as to require the posting and record-
ing of a notiee of nonresponsibility under the mechanic’s lien law. In

1 Ellis v. City of Los Angeles, 167 Cal. App.2d 180, 334 P.2d 37 (1959) ; Gentekos v.
City & County of San Francisco, 163 Cal. App.2d 691, 329 P.2d 943 (1958).
See also Nicholson v. City of Los Angeles, 5 Cal.2d 361, 54 P.2d 725 (1936);
%ilgg;&?;‘ v. Santa Cruz City High School Dist., 168 Cal. App.2d 277, 335 P.2d 709

2 8ee Watson v. City of Alameda, 219 Cal. 331, 26 P.2d 286 (1933); Hoel v, City of
Los Angeles, 136 Cal. App.2d 295, 288 P.2d 989 (1955) ; Bauman v. City & County
of San Francisco, 42 Cal. App.2d 144, 108 P.2d 989 (1940) ; and Sinclair v. City
of Pasadena, 21 Cal. App.2d 720, 70 P.2d 241 (1937), holding that notice to a
mere employee is not sufficient. The restrictive significance of these cases, how-
ever, has been largely dissipated by later decisions affirming a liberal application
of the doctrine of constructive notice. See cases cited in notes 9 and 10 infra.

3 Lorenz v. Rousseau, 85 Cal. App. 1, 6, 258 Pac. 690, 692 (1927).

4214 Cal. 582, 7 P.2d 177 (1932).

585 Cal. App. 1, 258 Pac. 690 (1927).
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Primm v. Joyce,® the knowledge of a rental collection agent that a
lessee had sublet the premises was not imputed to the owner so as to
charge him with knowledge that a condition of the lease against sub-
letting had been breached.

The Public Liability Act requirement that a responsible board or
‘‘person authorized to remedy the condition’’ have notice of the defect
might be a formidable barrier to recovery under the Act if actual
notice were required, as had been the case under an earlier but abortive
statute.” However, the courts have consistently held that either actual
or constructive notice satisfies the purpose of the Aect.® Constructive
notice has been found to exist in two general types of cases, first, in
cases where the condition was created by employees of the entity under
circumstances likely to result in hazard to the publie, where such likeli-
hood was known or should have been known by responsible public
officials; ® and second, in cases where the condition had existed for a
sufficient length of time and was of such a conspicuous character that
reasonable inspection would have disclosed its existence.l®

‘Whether the defect is sufficiently conspicuous to support constructive
notice is generally a question of fact; 1! but where it would be unrea-
sonable to reach any other conclusion, the courts may hold it to be so

¢ 83 Cal. App.2d 288, 188 P.2d 301 (1948). . .

7See Cal, Stat. 1911, ch. 598, § 1, p. 1115, providing that if any person suffers injury
to person or property “in consequence of the dangerous or defective condition of
any street, highway, public building, public work or property,” no officer of the
entity could be held liable unless he had received “actual notice” of the defect
and had failed for a reasonable time thereafter to repair it, having authority to
do so plus funds avalilable for the purpose. To this provision was attached a
proviso declaring, “but in all such cases damage may be recovered against the
county, city, or city and county as in ordinary actions for damages.” This 1911
Public Liability Act, however, was declared unconstitutional insofar as it pur-
ported to impose lability on public entities, since the title of the Act referred
only to ‘“liability of public officers” and hence failed to conform to the require-
ments of CAL. CONST., Art. IV, § 24. Brunson v. City of Santa Monica, 27 Cal. App.
89, 148 Pac. 950 (1915).

8 Palmer v. City of Long Beach, 33 Cal.2d 134, 199 P.2d 952 (1948) ; Fackrell v. City
of San Diego, 26 Cal.2d 196, 167 P.2d 625 (1945) ; Rhodes v. City of Palo Alto,
100 Cal. App.2d 336, 223 P.2d 639 (1950). Cases involving evidence tending to
show actual notice are somewhat rare in the appellate reports. See, e.g., Gibson
v. County of Mendocino, 16 Cal.2d 80, 105 P.2d 105 (1940) ; Rubell v. County
of Santa Clara, 27 Cal. App.2d 377, 80 P.2d 1023 (1938).

9 See, e.g., Duran v. Gibson, 180 Cal. App.2d 753, 4 Cal. Rptr. 803 (1960) (slippery
condition of street caused by use of city water truck to flush debris held within
constructive notice doctrine where city employees were doing the work under
orders from and with knowledge of a responsible city official) ; Reel v. City of
South Gate, 171 Cal. App.2d 49, 340 P.2d 276 (1959) (unlighted barricades placed
in street by city painters held within constructive notice doctrine where done
under orders of city engineer) ; Teilhet v. County of Santa Clara, 149 Cal. App.2d
305, 308 P.2d 356 (1957) (dangerous condition of highway due to dense smoke
from weed burning operations of county employees held within constructive notice
doctrine where such work was being done under orders of responsible road com-
missioner in customary manner which was known to create possibility of such
danger) ; Wood v. County of Santa Cruz, 133 Cal. App.2d 713, 284 P.2d 923
(1955) (defective condition of highway consisting of brush cuttings left thereon
by road crew held within constructive notice doctrine where such work was con-
ducted under supervision of county officials in charge of highway maintenance).
See also Bauman v. City & County of San Francisco, 42 Cal. App.2d 144, 108
P.2d 989 (1940) (semble). Some cases have held that when the entity deliberately
creates an inherently dangerous and defective condition, the statutory require-
ment of notice is dispensed with. See Pritchard v. Sully-Miller Contracting Co.,
178 Cal. App.2d 246, 2 Cal. Rptr. 830 (1960). The traditional analysis would
have treated these cases as examples of constructive notice. Cf. DAvip, CALI-
FORNIA MUNICIPAL ToORT LIABILITY 233-235 (1936).

0 Peters v. City & County of San Francisco, 41 Cal.2d 419, 260 P.2d 55 (1953) ;
Fackrell v. City of San Diego, 26 Cal.2d 196, 157 P.2d 625 (1945); Reinach V.
City & County of San Francisco, 164 Cal. App.2d 763, 331 P.2d 1006 (1958) ;
Clark v, City of Berkeley, 143 Cal. App.2d 11, 299 P.2d 296 (1956).

1 Peters v. City & County of San Francisco, 41 Cal2d 419, 260 P.2d 55 (1953);
Gentekos v. City & County of San Francisco, 163 Cal. App.2d 691, 329 P.2d 943
(1958) ; Gallipo v. City of Long Beach, 146 Cal. App.2d 520, 304 P.2d 106 (1956) ;
}71:«19115 llgorn v. City & County of San Francisco, 103 Cal. App.2d 714, 230 P.2d 393
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trivial or minor, as a matter of law, as to preclude the operation of the
constructive notice doctrine.!2

It should be noted that the city’s duty to make reasonable inspections
of its streets and sidewalks '® is a more stringent one than the duty of
ordinary prudence imposed on the citizen using these facilities; and
hence the same defect may be sufficiently conspicuous to give construec-
tive notice to the entity, and yet sufficiently inconspicuous that the
plaintiff was not contributorily negligent as a matter of law in failing
to notice it.1*

The duty to make reasonable inspections to see that the property is
safe is similar to the duty of inspection that is imposed upon private
owners and occupiers of land by the common law. However, in con-
trast with public landowners,!® private owners and oceupiers are usu-
ally held to owe this duty only to invitees.

The main difference between the duty owed a licensee and that
owed the person referred to in California as an invitee . . . is that
in addition to using ordinary care not to harm the invitee or busi-
ness visitor the landowner must use reasonable care to discover
conditions which might cause harm.1®

An employer, too, owes to his employees the duty of inspecting the
premises to learn of hidden hazards.'” The private oceupier’s duty to
inspect, as a general rule, does not extend beyond the ‘‘area of invita-
tion.”” Thus, in Powell v. Jones,'® the defendant was held not liable to
a babysitter who was injured by a dangerous condition because the
injury occurred while the sitter was returning from a personal errand
next door and was entering the house by an entrance that she would
not have been expected to use for her babysitting activities, When the
sitter was outside the area where she was employed to be, the property
owner’s duty——the court said—was merely to refrain from active negli-
gence or wanton or wilful injury.

From the foregoing, it appears that a private occupier’s general in-
spection duty is to see that the property is safe for people who have
been invited to use it, whether as employees or as patrons. In some
instances, however, the duty of inspection has been extended further.
‘Where electric power lines are maintained, the private oceupier must
inspect them to see whether they create a hazard to licensees as well as

18 Barrett v. City of Claremont, 41 Cal.2d 70, 256 P.2d 977 (1953) ; Nicholson v. City
of Los Angeles, 5 Cal.2d 361, 54 P.2d 725 (1936); Adams v. City of San Jose,
164 Cal. App.2d 665, 330 P.2d 840 (1958) ; Balmer v. City of Beverly Hills, 22
Cal. App.2d 529, 71 P.2d 854 (1937).

13 See Fackrell v. City of San Diego, 26 Cal.2d 196, 157 P.2d 625 (1945), holding that
city may not await reports of defective conditions by members of the public, but
must make reasonable inspections for existence of such conditions both on im-
proved and unimf)roved streets and sldewalks open to the public. Cf. Aguirre v.
City of Los Angeles, 46 Cal.2d 841, 299 P.2d 862 (1956) ; Peters v. City & County
of San Francisco, 41 Cal.2d 419, 260 P.2d 65 (1953) ; Perry v. City of San Diego,
80 Cal. App.2d 166, 181 P.2d 98 (1947).

14 Peters v. City & County of San Francisco, 41 Cal.2d 419, 260 P.2d 55 (1953);
Reinach v. City & County of San Francisco, 164 Cal. App.2d 763, 331 P.2d 1006
(1958). See David, Tort Liability of Local Government: Alternatives to Immunity
From ILiability or Suit, 6 U.C.L.A, L. REv. 1, 39, 40 (1959).

1 See note 61 infra.

1°B01(1i:;15e(1)')v. American Bridge Co., 95 Cal. App.2d 659, 668, 213 P.2d 537, 543-544

7 Devens v. Goldberg, 33 Cal.2d 173, 199 P.2d 943 (1948).

18133 Cal. App.2d 601, 284 P.2d 856 (1955).
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invitees. In a recent case the California Supreme Court said, quoting
in part from prior cases involving power lines:

[W]ires carrying electricity must be ecarefully and properly insu-
lated by those maintaining them at all places where there is a
reasonable probability of injury to persons or property therefrom.
Upon those controlling such instrumentality and force is imposed
the duty of reasonable and prompt inspection of the wires and ap-
pliances and to be diligent therein. . . .

In Lozano v. Pacific Gas & Elec. Co. (1945), 70 Cal. App.2d 415,
420, 422, . . . it is declared that the defendant company’s duty
‘‘to use care so as to avoid injury to persons or property was es-
tablished by a clear showing that the company owned, maintained
and operated the power line in question. Such duty extended to
every person rightfully on the premises and was obviated only as
to trespassers and individuals unlawfully there at the time of
injury. . . .19

So far as trespassers are concerned, no California case has been found
clearly indicating that there is ever a duty to inspeet property to see
that it does not create a hazard to the trespassers. There are a few
cases, however, from which such a duty might be implied. It is clear
that a private occupier does have some duties to foreseeable trespassers.
He may not wantonly and wilfully create conditions intended to inflict
serious injury upon a trespasser.2’ He may not create conditions that
are extremely hazardous to immature persons who are likely to tres-
pass and who will not appreciate the hazard that exists.2! Moreover,
under the holding in Blaylock v. Jensen,®? he may not negligently
create ‘‘traps’’ into which foreseeable trespassers may fall without
any appreciation of danger. Apparently, under the rationale of
Langazo v. San Joaquin Light & Power Co.2® if there is a statutory
standard of safety to be observed which has been imposed for the pro-
tection of the general public, a violation of the standard will result
in liability even to a trespasser.

In none of the cases cited in the preceding paragraph is there any
specific indication that the private landowner owes a duty to look for
the conditions that will result in injury to the trespasser. However,
the facts of some of the cases indicate that there may in fact be such a
duty. In the Blaylock case, the plaintiff went into an oil sump covered
with dirt to rescue her dog and became imbedded in tar. The court
held that the evidence of defendant’s negligence was sufficient but re-
versed for a finding upon the question of plaintiff’s econtributory negli-
gence. One may surmise that the hazard of the sump became concealed
and the sump became a ‘‘trap’’ because of the defendant’s failure to
inspect regularly and take precautions. The unreported case of Malloy
v. Hibernia Sav. & Loan Soc.?* is similar. There a small child fell into

1 Dunn v. Pacific Gas & Elec. Co., 43 Cal.2d 265, 273, 272 P.2d 745, 749 (1954).

20 RESTATEMENT, TORTS § 85 (1934). See also 2 WITKIN, SUMMARY OF CALIFORNIA LaAw
1444 (7th ed. 1960).

2 King v. Lennen, 53 Cal.2d 340, 1 Cal. Rptr. 665, 348 P.2d 98 (1959).

2 44 Cal. App.2d 850, 113 P.2d 256 (1941).

2 32 Cal. App.2d 678, 90 P.2d 825 (1939).

24 3 Cal. Unrep. 76, 78 Cal. x1x, 21 Pac. 525 (1889).

[e)
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an open cesspool that was covered with dirt so that it appeared the
same as the surrounding ground. The defendant was held liable. In a
subsequent case, the Supreme Court explaired that the defendant in
the Malloy case would have been liable ‘‘had an adult been killed under
the same circumstances, for the complaint showed a veritable trap—a
cesspool, open and unguarded, yet with its surface covered with a
layer of deceptive earth to a level with the adjacent land. Into such
a trap anyone, adult or child, might have walked.”’ 2° Again, one may
surmise that the negligence involved may have been the failure to in-
speet to see that the obvious hazard did not become concealed. Never-
theless, the Malloy case seems to predicate liability on the removal of
the surrounding fence. The Langazo case might be read to require
power companies to inspect their lines to see that they comply with
the Publiec Utility Commission’s safety orders and failure to do so may
result in liability to trespassers; however, such a duty is nowhere stated.

However, the public entity’s duty of inspection runs to licensees and
trespassers as well as invitees, for the Public Liability Act draws no
distinetions based upon the plaintiff’s status on the property.28

(e) Failure to remedy defect or protect public. The Public Liability
Act postulates liability upon negligence.?” Under the terms of the Act,
it is not the existence of the defective condition which renders the
public entity liable, but its negligence after notice, in failing within
a reasonable time to take action necessary to remedy the condition or
protect the public from the danger.?8 This duty is not satisfied by the
mere giving of notice to an adjoining landowner to take the necessary
precautions, even where such duty may rest on the landowner.?® It
may, however, be satisfied by the entity either by making suitable
repairs,3® by erecting warning signs, barricades or other protections,3!
or by taking such other steps as may be appropriate to the circum-

% Loftus v. Dehail, 133 Cal. 214, 218, 65 Pac. 379, 380 (1901).

28 Gibson v. County of Mendocino, 16 Cal.2d 80, 84, 105 P.2d 105, 107 (1940) ; Gallipo
v. City of Long Beach, 146 Cal. App.2d 520, 304 P.2d 106 (1956). See also Acosta
v. County of Los Angeles, 56 Cal.2d 208, 14 Cal. Rptr. 433, 363 P.2d 473 (1961).

27 George v. City of Los Angeles, 11 Cal2d 303, 79 P.2d 723 (1938); Sandstoe v.
Atchison, T. & S.F. Ry., 28 Cal. App.2d 215, 82 P.2d 216 (1938). The title to the
original Act, Cal. Stat. 1923, ch. 328, p. é75, described it, in part, as an Act
“making counties, municipalities and school districts liable for the negligence of
their respective officers in certain instances . . . .” (Emphasis added.) It seems
to be settled that the Act does not create any liability for intentional or wilful
misconduct. See Whiteford v. Yuba City Union High School Dist., 117 Cal. App.
;gg, (4129%%()1 266 (1931). Cf. Pittam v. City of Riverside, 128 Cal. App. 57, 16 P.2d

2% Watson v. City of Alameda, 219 Cal. 331, 26 P.2d 286 (1933); Barrett v. City of
San Jose, 161 Cal. App.2d 40, 325 P.2d 1026 (1958); Teilhet v. County of Santa
Clara, 149 Cal. App.2d 305, 308 P.2d 356 (1957); Gallipo v. City of Long Beach,
146 Cal. App.2d 520, 304 P.2d 106 (1956).

2 Marsh v. City of Sacramento, 127 Cal. App.2d 721, 274 P.24 434 (1954). The city or
county, however, may in such cases obtain full indemmity from such landowner,
since the latter is primarily liable. See City & County of San Francisco v. Ho
Sing, 51 Cal.2d 127, 330 P.2d 802 (1958).

% See Aguirre v. City of Los Angeles, 46 Cal.2d 841, 299 P.2d 862 (1956) (duty to
inspect and repair sidewalks) ; Kirack v. City of Eureka, 69 Cal. App.2d 134,
158 P.2d 270 (1945).

81 Gallipo v. City of Long Beach, 146 Cal. App.2d 520, 304 P.2d 106 (1956) (suitable
barriers) ; Marsh v. City of Sacramento, 127 Cal. App.2d 721, 274 P.2d 434 (1954)
(fence) ; Electrical Prods. Corp. v. County of Tulare, 116 Cal. App.2d 147, 253
P.2d 111 (1953) (warning signs and flares). See also Rose v. County of Orange,
94 Cal. App.2d 688, 211 P.2d 45 (1949) ; Gove v. Lakeshore Homes Ass'n, 54 Cal,
App.2d 155, 128 P.2@ 716 (1942).
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stances.®. Whether the steps taken are sufficiently prompt and ade-
quate to meet the danger are generally regarded as questions of faet.33

Like the public entity’s duty of inspection under the Public Liability
Act, the public entity’s duty of repair is not limited by the fact that
the person injured is a licensee or trespasser.®* On the other hand,
except insofar as invitees who are in the ‘‘area of invitation’’ are con-
cerned, the private occupier has neither the duty of inspection nor
the duty of repair. The private oceupier’s usual duty is merely to
refrain from wanton or wilful injury.3® In particular situations, an
additional duty has been imposed. He must protect trespassers against
‘“‘traps.”’ 3¢ He must protect trespassing children against ‘‘attractive
nuisances.’’ 37 And he must protect licensees 33—and perhaps trespass-
ers,?® too—against the hazards of electric power lines. But these exten-
sions of the duty to take precautions are exceptions to the private oc-
cupier’s normal duties in regard to his property.

Although the terms of the Public Liability Act seem to predicate
liability upon negligent failure to take necessary precautions after
notice, the courts have held that a public entity may be held liable
under the Act for injuries caused by defects that the entity has neg-
ligently created even though the entity has had no opportunity to take
necessary precautions.*® The basis for this liability was stated in Pritch-
ard v. Sully-Miller Contracting Co.,** a case in which the City of Long
Beach was urging that it had no authority to enter State highway
property to change the timing of a traffic signal that a city employee
had negligently set, ecausing the signal to work as a trap:

The action sanctioned by section 53051, Government Code, is
based on negligence . . ., and the provision for notice to ‘‘the
legislative body, board or person authorized to remedy the con-

%2 See e.g., Shea v. City of San Bernardino, 7 Cal.2d 688, 62 P.2d 365 (1936) (city
under duty to apply to Railroad Commission for action to correct defect in
grade crossing) ; Teilhet v. County of Santa Clara, 149 Cal. App.2d 305, 308 P.2d
356 (1967) (county engaged in weed burning operations under duty 1o provide
positive two-way trafiic control on highway obscured by smoke).

s Hawk v. City of Newport Beach, 46 Cal.2d 213, 293 P.2d 48 (1956) (adequacy of
precautions to prevent swimmers from injuring themselves on underwater rocks) ;
Alitkenhead v. City & County of San Francisco, 150 Cal. App.2d 49, 309 P.2d 57
(1957) (adequacy of repairs to sidewalk); Rose v. County of Orange 94 Cal.
App.2d 688, 211 P.2d 45 (1949) (promptness in taking precautions after notice
of defect) ; Bigelow v. City of Ontario, 37 Cal. App.2d 198, 99 P.2d 298 (1940)
(adequacy of warning sign). Occasionally, the issue has been regarded as a
matter of law where the evidence showed without conflict that the entity had done
all that could reasonably be expected to protect the public. See Electrical Prods.
Corp. v. County of Tulare, 116 Cal. App.2d 147, 253 P. 2d 111 (1953).

8 Giibson v. County of Mendocino, 16 Cal.2d 80, 84, 105 P.2d 105, 107 (1940).

% In Palmquist v. Mercer, 43 Cal.2d 92, 272 Plad 26 (1954), the Union Oil Company
was held to be under no duty to warn horseback riders of a low clearance created
by a pipeline trestle because such riders were licensees and Union’s only duty
was to refrain from ‘‘wanton or wilful injury.” That Union knew of the condition
and the hazard created is indicated by the fact that it had posted warning signs
which were not maintained.

% Blaylock v. Jensen, 44 Cal. App.2d 850, 113 P.2d 256 (1941).

3" King v. Lennen, 53 Cal.2d 340, 1 Cal. Rptr. 665, 3438 P.2d 98 (1959).

# Dunn v. Pacific Gas & Elec. Co., 43 Cal. 2d 265, 272 P.2d 745 (1954).

8 Langazo v. San Joaquin Light & Power Co., 32 Cal. App.24 678, 90 P.2d 825 (1939).

¢ Fackrell v. City of San Diego, 26 Cal.2d 196 206, 157 P.2d 625, 630 (1945) (‘“‘where
the dangerous condition is due to the negligent act or omission of the officers
doing or directing the work it is unnecessary to prove as a condition to liability
that they had notice of the condition, and the authority . . . to correct it”);
Duran v. Gibson, 180 Cal. App.2d 753, 4 Cal Rptr. 803 (1960) (slippery condition
caused by city truck washing debris from street; a following semitrailer skidded
and caused Injuries involved).

41178 Cal. App.2d 246, 2 Cal. Rptr. 830 (1960).
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dition’’ is intended for the protection of the city, not to assist it in
inflicting a wrong. The elements of notice and failure to exercise
diligence ordinarily are essential to show culpability on the part
of the eity but where it has itself created the dangerous eondition
it is per se culpable and notice, knowledge and time for correction
have become false quantities in the problem of liability.42

Thus, under the Act, there are actually two bases for liability: (1)
negligent failure after notice to take action necessary to remedy the
condition or to protect the public from danger or (2) negligent creation
of the dangerous or defective condition. At least as to invitees, the lia-
bility of private landowners for dangerous conditions of their property
rests on the same bases.*?

(£) Proximate cause. Under Section 53051, the injuries in question
must ‘‘result’’ from the dangerous or defective condition. This require-
ment is regarded as the equivalent of the common law requirement of
proximate cause, and like it, is ordinarily treated as an issue of fact.**

The courts have uniformly held that the public entity remains liable
under the statute even though the defective condition was created or
maintained by a private person who is jointly liable therefor.#® Like-
wise, the concurrent or intervening negligent act of a third party does
not cut off the chain of causation provided all of the statutory condi-
tions of liability are satisfied.*® However, the injury must be shown
to have been proximately caused by some dangerous defect in the
property itself or in its ordinary and customary use, and not solely
by the tortious conduct of third persons.*” By the same token, the
mere failure of the public entity to make and enforce safety regula-

2 71d. at 256, 2 Cal. Rptr. at 336.

4 Compare the following statement from Hatfield v. Levy Bros., 18 Cal.2d 798, 806,
117 P.24 841, 845 (1941): “Where the dangerous or defective condition of the
property which causes the injury has been created by reason of the negligence
of the owner of the property or his employee acting within the scope of his
employment, the owner of the property cannot be permitted to assert that he
had no notice or knowledge of the defective or dangerous condition in an action
by an invitee for injuries suffered by reason of the dangerous condition. Under
such circumstances knowledge thereof is imputed to him. . . . Where the dangerous
condition is brought about by natural wear and tear, or third persons, or acts of
God or by other causes which are not due to the negligence of the owner, or his
employees, then to impose liability the owner must have either actual or con-
structive knowledge of the dangerous condition or have been able by the exercise
of ordinary care to discover the condition, which if known to him, he should
realize as Involving an unreasonable risk to invitees on his premises. His negli-
gence in such cases is founded upon his failure to exercise ordinary care in
remedying the defect after he has discovered it or as a man of ordinary prudence
should have discovered it.”

# Osborn v. City of Whittier, 103 Cal. App.2d 609, 230 P.2d 132 (1951) ; Rippe V. City
of Los Angeles, 50 Cal. App.2d 189, 123 P2d 47 (1942) ; Barsoom v. City o
Reedley, 38 Cal. App.2d 413, 101 P.3a 743 (1940) ; Pittam v. City of Riverside,
128 Cal. App 57, 16 P.2d 768 (1932).

45 Peters v. City & County of San Francisco, 41 Cal.2d 419, 260 P.2d 55 (19538) (de-
fective condition of sidewalk created by abutting property owner for his own
benefit) ; Sale v. County of San Diego, 184 Cal. App.2d 785, 7 Cal. Rptr. 756
(1960) (hazardous plank laid across water-filled dip in road by unknown third
person) ; White v. Cox Bros. Constr. Co., 162 Cal. App.2d 491, 329 P.2d 14
(1958) (chuck hole created by road contractor working on street).

4 Bady v. Detwiler, 127 Cal. App.2d 321, 273 P.2d 941 (1954) (negligent operation
by driver of vehicle) ; Plaza v. City of San Mateo, 123 Cal. App.2d 103, 266 P.2d
523 (1954) (negligent play by golfer) ; Jones v. City of Los Angeles 104 Cal.
App.2d 212, 231 P.2d 167 (1951) (negligent driving of truck too close to curb) ;
Bauman v. City & County of San Francisco, 42 Cal. App. 2d 144, 108 P.24 989
(1940) (negligent playing of baseball near ‘child’s sandbox

47 Shipley v. City of Arroyo Grande, 92 Cal App.2d 748, 208 P.2d 51 (1949) Campbell
v. City of Santa Monica, 51 Cal App.2d 626, 125 P2a 561 (1942)
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tions *® or to carefully supervise activities of its employees*® is not
actionable under the statute, absent some dangerous or defective con-
dition of public property itself. In the important case of Stang v.
City of Mill Valley,® for example, the Supreme Court held that the
Public Liability Aet did not impose liability for loss of a house due
to the failure of the city to maintain its water mains and hydrants
in sufficiently workable condition to permit the fire department to
control a fire therein. The court pointed out that the ecity had not
created the condition which caused the loss (d.e., the fire) and that
the defective condition of the water system had merely failed to pro-
vide a remedy for such condition. When the statutory conditions of
liability are met, however, the courts recognize that the usual defenses
to a negligence action, such as contributory negligence 5! and assump-
tion of risk 3% are available to the defendant city, county or school
distriet.

The impact of the Muskopf decision abolishing governmental immu-
nity upon the statutory liability provided in Section 53051 of the
Government Code is somewhat difficult to assess. Certain significant
possibilities, however, may readily be suggested.

First, public entities other than cities, counties and school distriets
(which are the only ones subject to the statutory liability of Section
53051 58) are now exposed to the possibility of being held liable for
injuries sustained as the result of dangerous or defective conditions
of public property under their control. However, such liability will
not be cirecumseribed by the statutory limitations preseribed by See-
tion 53051; instead, it apparently will be governed by the common-
law rules which determine the liability of owners and occupiers of
land to invitees, licensees and trespassers.’* In a recent county water
district case, the Supreme Court squarely held that, under the Muskopf
decision, Seetion 53051 will no longer, as before, be construed as im-
pliedly absolving from liability all entities other than those named.?s

¢ Seybert v. County of Imperial, 162 Cal. App.2d 209, 327 P.2d 560 (1958) (absence of
safety regulations governing use of public lake by speedboats) ; Perry v. City of
Santa Monica, 130 Cal. App.2d 370, 279 P.2d 92 (1955) (absence of boulevard
stop sign). See also Mercado v. City of Pasadena, 176 Cal. App.2d 28, 1 Cal. Rptr.
134 (1959) (choice of location of stop.sign).

4 Jones v. Czapkay, 182 Cal. App.2d 192, 6 Cal. Rptr. 182 (1960) (no liability for
negligent enforcement of gquarantine laws) ; Durst v. County of Colusa, 166 Cal.
App.2d 623, 333 P.2d 789 (1958) (mo liability for negligent administration of
blood transtusion by incompetent employee) ; Grove v. County of San Joaquin,
156 Cal. App.2d 808, 320 P.2d 161 (1958) (no liability for inadequate control
maintained over pnsoners in county jail).

& 38 Ca.l 2d 486, 240 P.2d 980 (1952). See also Thon v. City of Los Angeles, 203 Cal.

.24 21 Cal. Rptr. 398 (1962) (no liability for fire arises under Public
Liabllity Act where fire hose is too short to be usable in firefighting).

5t Peters v. City & County of San Francisco, 41 Cal.2d 419, 260 P.2d 55 (1953);
Eastlick v. City of Los Angeles, 2% Cal.2d 661, 177 P.2d 558 (1947); Gibson v.
Mendocino County, 16 Cal.2d 80, 105 P.2d 105 (1940) ; Paxton v. County of
Alameda, 119 Cal. App.2d 393, 259 P.2d 934 (1953).

52 Nagle v. City of Long Beach, 113 App.2d 669, 248 P.2d 799 (1952); Parcher v,
City of Los Angeles, 106 Cal. App.2d 421, 235 P2d 220 (1951) ; Owen v. City of
Los Angeles, 82 Cal. Apgp.2d 933, 187 P.2d 860 (19

68 CAL. Govr. CODE § 53050 (c) defines “local agency” as used in Section 53051 to mean
‘‘city, county, or school district.”

8 The common law liability of owners and possessors of land is in some respects
more extensive, see note 60 infra, and in some respects narrower, see note 61
infra, than the statutory liability defined in CaL. Govr. Cope § 53051,

8 J,attin v. Coachella Valley County Water District, 57 Cal.2d 499, 20 Cal. Rptr. 628,
370 P.2d 332 (1962). Previously the courts had held Section 53051 lnappllcable
to such other types of public entities as a flood control district, Barlow v. Los
Angeles County Flood Control Dist.,, 96 Cal. App.2d 979, 216 P.2d 903 (1950) ;
a housing authority, Harper v. Valle]o Housing Authonty, 104 Cal. App.2d4 621,
232 P.2d 262 (1951) ; and a district agricultural association, Brown v. Fifteenth
Dist. Ag'ricultural Falr Ass’ n, 159 Cal. App.2d 98, 323 P.2d 131 (1958).




SOVEREIGN IMMUNITY STUDY 57

In effect, the court which found the doctrine of governmental immunity
to be ‘‘mistaken’’ and ‘‘unjust’’ in Muskopf refused to attribute to the
Legislature an intent impliedly to perpetuate the immunity of all other
public entities in the guise of a Publie Liability Act waiving the im-
munity of three named ones.

Second, it has been held that cities may be held liable to the same
extent as private owners for injuries resulting from defective property
being used in a ‘‘proprietary’’ capacity, irrespective of the provisions
of the Public Liability Aect.’® (Since counties and school districts
may also be deemed to act in a proprietary eapacity under some ecir-
cumstances,’” it would seem that the same rule would apply to them.)
In light of this rule, the possible effect of Muskopf upon the liability
of cities, counties and school districts for dangerous and defective
property may be analyzed along at least four different lines:

(1) It could be argued that since liability exists without Section
53051 for defective property employed in ‘‘proprietary’’ activities,
and since Muskopf has removed the governmental immunity barrier
to common law liability for ‘‘governmental’’ activities, Section 53051
has, in effect, been rendered a nullity which may hereafter be ignored
by injured eclaimants. This argument, however, would seem to be
contrary to the manifest legislative intent to specify in Section 53051
what the conditions of lability are.

(2) It could be argued, in order to carry out the legislative intent
expressed in Section 53051, that the rules governing liability of
cities, counties and school districts (so far as dangerous and defective
property is concerned) have not been affected by the Muskopf deci-
sion, and that the previously recognized distinction between property
employed in a ‘‘proprietary’’ as distinguished from a ‘‘governmental’’
capacity still exists. In short, this argument would be that Muskopf
has not changed the prior law. This view, however, would perpetuate
the very distinetion which Muskopf abolished as being both ‘‘illogi-
cal’’ and ‘‘inequitable.”’ 38 In two recent opinions, the first division
of the District Court of Appeal for the First Appellate District has
nevertheless taken this view.%® Neither opinion explores the full impli-
cations of the conclusion there reached that notwithstanding Muskopf,
there can be no tort liability of a city, county or school district arising
out of a dangerous or defective condition of public property being
employed for a ‘‘governmental’’ purpose unless all of the statutory con-
ditions of the Public Liability Aect are satisfied. Moreover, although
the court explicitly admits that the applicability of the Public Lia-
bility Act in defective property cases will hereafter, in its view, re-
6 Sanders v. City of Long Beach, 54 Cal. App.2d 651, 129 P.2d 511 (1942), cltlng

Peccolo v. City of Los Ang les, 8 Cal.2d 532, 66 Pzd 651 (193 ). See in

accord, Barrett v, City of San Jose, 161 Cal. App.2d 40, 325 P.2d 1026 (1958)

Plaza v. City of $an Mateo, 123 Cal. App.2d 103, 266 .24 533 (1954) ; Rhodes

v. City of Palo Alto, 100 Cal. App.2d 336, 223 P.2d 639 ,§1850). Cf. Boothby v.

Town of Yreka City, 117 Cal, App. 643, 4 P.2d 589 (1931

o7 See Planka v. State, 46 Cal.2d 208, 293 P.2d 458 (1956) ; Guia v. State, 41 Cal.2d
623, 262 P,2d 3 (1953).

“Mtzsg%opfsg ((i:ggngng Hosp. Dist.,, 55 Cal.2d 211, 217, 11 Cal. Rptr. 89, 92, 369 P.2d

-9 Ngim v. City & County of San Francisco, 193 Cal. App.2d 138, 13 Cal. Rptr. 849
(1961) ; Kotronakis v. City & County ‘of San Francisco, 192 Cal. App.2d 624,
13 Cal. Rptr. 709 (1961). See also, to the same effect, Thon v. City of Los An-

geles, 203 Cal. App.2d ——, 21 Cal. Rptr. 398 (1962) (dictum); Akers v. City
of Palo Alto, 194 Cal. App. 2d 109, 14 Cal. Rptr. 767 (1961) (dictum)
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quire a continued application of the ‘‘governmental’’-*‘proprietary’’
distinction, neither opinion attempts to justify this result or to recon-
cile it with the Supreme Court’s condemnation of that distinetion in
Muskopf. Both opinions, in professing to be adhering to the legislative
intent expressed in the Public Liability Act, avoid any attempt to ex-
plain why common law liability may exist as an exception to that Aect
when the entity is acting in a proprietary capacity, while common law
liability may not exist under the Muskopf case when the entity is act-
ing in a governmental capacity. In view of the unsatisfactory nature of
these decisions, they should not be regarded as necessarily conclusive
on the point in the absence of approval by the Supreme Court.

(3) It could be argued that Section 53051 remains effective as the
legislative standard of liability, but that the old distinction between
‘‘proprietary’’ and ‘‘governmental’’ uses of property should be deemed
to have been abolished by Muskopf. This view, however, would tend to
restrict the scope of tort liability of cities, eounties and school distriets,
for in certain cases the statutory conditions laid down by Section 53051
are stricter and liability thereunder is correspondingly narrower than
at common law.%® Under this view, liability for property defeets would
hereafter exist only when all of the requirements of Section 53051 are
met, even though proprietary liability would have been recognized
prior to Muskopf. Such a narrowing of tort liability seems clearly con-
trary to the general tenor of the Muskopf and Lipman opinions and
seems unlikely to prevail.

(4) It could be argued that an injured plaintiff may now seek
relief either under Section 53051 or under the common law. To recog-
nize these two bases for liability as alternatives would not do unneces-
sary violence to either the legislative intent underlying Section 53051
nor the judicial attitude exemplified in Muskopf, for under some cir-
cumstances liability under Section 53051 is broader than under the
common lagy.%! If this view is accepted, the plaintiff could proceed

® Under Section 53051, for example, liability exists only when responsible officials au-
thorized to remedy the defect have received actual or constructive notice of the
dangerous and defective condition. See text at 49 supre. At common-law, how-
aever, the knowledge of a mere employee may be imputed to the landowner in
some circumstances. See, e.g., Hatfield v. Levy Bros., 18 Cal.2d 798, 117 P.2d
841 (1941); Gilbert v. Pessin Grocery Co. 132 Cal. App.2d 212, 283 P.2a 148
(1955). In addition, no liability can be had under Section 53061 for wilful or in-
tentional injury or for active negligent conduct, whereas a private landowner is
liable to licensees and trespassers for such injuries. See Knight v. Kaiser Co., 48
Cal. 24 778, 312 P.2d@ 1089 (1957) and cases there cited; Oettinger v. Stewart,
24 Cal.2d 133, 148 P.2d 19 (1944); Simpson v. Richmond, 154 Cal. App.2d 27,
315 P.24 435 (1957).

61 Jt has been intimated by the courts that liability exists under Section 53051 for in-
juries to trespassers and licensees under circumstances where a private owner
would not be liable at common law. See Gibson v. County of Mendocino, 16 Cal.2¢
80, 105 P.2d 105 (1940) ; Gallipo v. City of Long Beach, 164 Cal. App.2d 70, 330
P.3d 91 (1958) ; Castro v. Sutter Creek Union High School Dist.,, 25 Cal. App.2d
372, 77 P.2d 509 (1938). See also Smith v, County of San Mateo, 62 Cal. App.2d
122, 144 P.2d 33 (1948) (county held liable for injury resulting from natural
condition (i.e., decayed tree) although court concedes that no such liability would
attach to a private owner at common law). Moreover, it must be remembered
that most users of sidewalks and streets are probably there for purposes of their
own, unconnected with any business purpose or invitation of the city or county,
and hence under accepted definitions would probably be classified as “licensees”
rather than “invitees.” See, e.g., Obrien v. Fong Wan, 185 Cal. App.2d 112, 8
Cal. Rptr, 124 (1960) (pedestrian on sidewalk) ; Flick v. Ducey & Attwood Rock
Co., 70 Cal. App.2d 70, 160 P.2d 569 (1945) (motorist on private street). Cf. Van
Winkle v. City of King, 149 Cal. App.2d 600, 308 P.2d 512 (1957) ; Free v. Furr,
140 Cal. App.2d 378, 295 P.2d 134 ("1956); Robbing v. Yellow Cab Co., 100 Cal.
App.2d 174, 223 P.2d 80 (1950). Liability under Section 53051, however, is predi-
cated on breach of a cuty to maintain the streets and sidewalks in a reasonably
safe condition, which duty is closely analogous to the duty owed by private per-
sons toward ‘“invitees” but not toward “licensees.” See Knight v. Kaiser Co., 48
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under whichever theory is most hospitable to his claim. Section 53051
would still be given full effect insofar as it expands upon common law
Hability, and the common law liability would be given full effect insofar
as it is more liberal than Section 53051.2 However, under this view,
if it be correct, the tort liability of cities, counties and school districts
based on defective public property would be substantially greater than
that of both private owners of premises and public entities other than
the three types named in Section 53051; and the principal application
«of Section 53051 would be in situations where no liability can be estab-
lished under common law rules—that is, in the area where Section
53051 expands upon and imposes liability beyond the outer limits
recognized by the common law rules. Not only does the inherent incon-
sistency and nonuniformity of application of Section 53051 appear to
be in need of legislative treatment, but the basiec policy determination
to impose a statutory liability of this magnitude where none would
otherwise exist would seem to deserve careful reconsideration.

4. Negligence of officers and employees of reclamation and flood control
districts.

Prior to 1923, it was apparently settled law that a reclamation dis-
trict, being a public agency created to perform the ‘‘governmental’’
function of draining and reclaiming overflowed and swamp lands, was
not liable for damages resulting from the negligent conduct of 1ts
officers or employees.! The Supreme Court, in a leading case in pomt
postulated this result not only on'the doctrme of substantive immunity,
but also in part on absence of statutory authorization for such districts
to be sued and in part on the unenforceability of the judgment in view
of the fact that such districts possessed no leviable property ana had
ng power to levy assessments to satisfy such a judgment.
In 1923, the California Legislature brought into being a drastic
change in the law relating to liability of reclamation dlstrilis by adding
Section 3464 to the Political Code.? Thls new section provilled that the
negligence of ‘‘a trustee or trustees’’ of a reclamation district was to
be imputed to the district; and, in order that the waiver of substantive
immunity would be enforeeable, it proceeded to authorize the district
to levy assessments to pay any damages so incurred. Since authoriza-
tion for suit against such distriets had been conferred many years
previously,* all of the grounds for district nonliability as declared in
the cases had now been eliminated so far as negligence of reclamation
district trustees was involved.
In 1951, the provisions of the Political Code governing reclamation
distriets were codified as part of the Water Code;® but at the same time
an amendment was adopted to the liability provision in.question
Cal. 24 778, 812 P.2d 1089 (1957) ; Palmquist v. Mercer, 45 Cal.2 92 272 P.2d 26
(1954). Insofar as ®ection 53051 appears to assimilate all users of streets and

sidewalks to the approximate status of invitees, Section 53051 thus -may be
deemed to impose tort Hability beyond what would obtain at common law as to
a. private corporation similarly situated.

€2 See note 60 supra.

tHensley v. Reclamation Dist. No. 556, 121 Cal. 96, 53 Pac. 401 (1898); Sels v.
Greene, 88 Fed. 129 (N.D. Cal. 1898).

2 Hensley v. Reclamation Dist. No. 556, supra note 1,

& Cal. Stat. 1923, ch. 259, § 1, p. 513.

¢ Shortly after the Hensley case, supra note 1, had acverted to the want of authority
for reclamation districts to sue and be sued, such authority was supplied by
amendment to § 3453 of the Cavn, PoL. CODE, Cal. Stat. 1899, ch. 10, § 1, p. 9. This

- authority is today found in CAL. WATer Copp § 50603,
5 Cal. Stat. 1951, ch. 336, p. 693.
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expanding its scope to impute to the district not only the negligence
of trustees but also that of ‘‘any employee or servant’’ of a reclamation
district.® In its present form, the provision is Section 50152 of the
Water Code, and reads:

The negligence of a trustee in his official capacity or any em-
ployee or servant of a district shail be imputed to the district to
the same extent as if the district were a private corporation.

A similar section was inserted into the Flood Control and Water.
Conservation District Act (a general authorizing measure) adopted in
1931.7 This section, however, has not been enlarged by later amendment
and its liability provisions$ still read as they did when originally
enacted :

The negligence of a trustee or trustees of a flood control and
water conservation distriet shall be imputed to the distriet to the
same extent as if the water conservation and flood control district
were a private corporation . . . .

These two waivers of immunity are unique in California statutory
law. Other public entities performing similar funetions, such as drain-
age and irrigation districts, have not been subjected to liability along
the lines set by the reclamation distriet pattern.?

The Flood Control and Water Conservation District Act is a general
enabling law, and districts created thereunder must be distinguished
from flood control districts created by special law (of which there are
many in California).l® Such special law flood control distriects are not
governed by the general act, and hence have been held entitled to the
benefits of governmental tort immunity.!* On the other hand, although
there also have been many reclamation districts created by special legis-
lative act,'? all such special reclamation acts appear to incorporate by

s Cal, Stat. 1951, ch. 681, § 5, p. 1889. The statutory authorization to levy assessments
to pay fqg damages, which had been codified as CaL. WATER CopE § 51480, was
go&curr?l 892, given an equivalent enlargement of scope. Cal. Stat. 1951, ch. 681,

s D. 3

7 Flood Control and Water Conservation District Act, Cal. Stat. 1931, ch. 641, § 10,
p. 1371, CAL. GEN. LAwS ANN. Act 9178, § 10 (Deering 1954), CAL. WATER CODE
APP. § 38-10 (West 1956).

8 Authority ia also expressly conferred upon districts created under the Flood Control
and Water Conservation District Act to be sued, and to levy assessments to
pay damages for which the district may be found liable thereunder. See Flood
Control and Water Conservation District Act, supra note 7, §§ 7(2), 10.

? As to the tort immunity of drainage and irrigation districts, prior to the Muskopf
case, see Nissen v. Cordua Irr. Dist., 204 Cal. 542, 269 Pac. 171 (1928) ; Western
Assur. Co. v. Sacramento & San Joaquin Drainage Dist.,, 72 Cal. App. 68, 237
Pac. 59 (1925). See also, Whiteman v. Anderson-Cottonwood Irr. Dist., 60 Cal.
App. 234, 212 Pac, 706 (1922).

10 More than 30 special law flood control districts have been created by legislative act
in California. See CAL. WATER CoDE, ‘“Uncodified Acts” (Deering 1962); CAL.
‘WATER CopB APP. (West 1956). The constitutionality of such special legislation,
notwithstanding the provisions of Car. ConsT., Art. IV, § 25, has been repeatedly
affirmed by the courts. See, €.9., Alameda County Flood Control and Water Con-
gﬁrvaitioni l?dist. v. Stanley, 121 Cal. App.2d 308, 263 P.2d 632 (1953), and cases

erein cited.

11 Brandenburg v. Log Angeles County Flood Control Dist..g45 Cal. App.2d 306, 114
P.2d 14 (1941). See also, Barlow v. Los Angeles County Flood Control Dist., 96
Cal. App.2d 979, 216 P.2d 903 (1950) ;- Janssen v. County of Los Angeles, 50 Cal.
App.2d 45, 123 P.2d 122 (1942). But cf. Hayashi v. Alameda County Flood
Control and Water Conservation Dist., 167 Cal. App.2d 584, 334 P.2d 1048 (1959),
construing the claims filing provisions of a special flood control district statute
as constituting a waiver of governmental immunity. However, this result appears
to be contrary to the earlier decision (neither cited nor discussed in the Hayashi
case) of the Supreme Court in Vater v. County of Glenn, 49 Cal.2d 815, 323
P.2d 85 (1958), where nearly identical language of CAL. WATER CODE § 22727 was
held not to amount to a waiver of immunity.

12 Numerous subsisting special act reclamation district statutes are collected in CAL.
Vgﬁm 1Coma:, “Uncodified Acts” (Deering 1962) and CAL. WATER CODE AFP.

est 1956).
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reference the general provisions of the Water Code relating to reclama-
ti}())n dlisstricts, thereby presumably including Seection 50152, quoted
above.

In view of the broad waiver of immunity enacted in the two statutory
provisions here under discussion, one might be tempted to conclude
that Muskopf will have little effect on the tort liability of reclamation
and general law flood control distriets. The actual possibilities, however,
are not that simple.

First, the language of the statutory waivers refers only to imputing
the negligence of district personnel to the district as if the district were
a private corporation. (The two statutes, it will be noted, do not simply
declare the respective districts liable for negligence to the same extent
as private corporations.) In the absence of controlling judicial inter-
pretation, this language conceivably might be construed to require
the injured plaintiff to prove that an identified officer or employee was
negligent in the course and seope of his employment. Such an interpre-
tation would as a practical matter tend to narrow the seope of distriet
liability, for the plaintiff may not always be able to trace the claimed
negligent act to a particular officer or employee. Private corporations,
however, frequently are held liable under common law rules of negli-
gence without identification of the negligent employee, where plaintiff
proves negligence by someone which, under the circumstances, is im-
putable to defendant (e.g., in actions founded on the doctrines of res
tpsa loquitur or attractive nuisance).

It is thus conceivable that, to the extent it now makes the common
law rules of tort liability applicable, Muskopf may have enlarged the
negligence liability of reclamation and general law flood control dis-
tricts somewhat beyond the limits implied by the wording of the re-
spective statutory waivers. This conclusion, however, presupposes the
answer to another imponderable: Will the courts construe the statu-
tory waivers in question as not constituting implied limitations on
distriet liability ? Stated differently, in prescribing by statute the con-
ditions of district tort liability, did the Legislature impliedly intend
such conditions to be execlusive of any other possible grounds of such
liability ? The answer to these questions cannot be predicted with con-
fidence. A legislative clarification of the problem would seem to be
desirable.

Second, it will be recalled that while reclamation districts are made
liable by statute for negligence of their trustees, employees and serv-

1B HEach of the statutes referred to in note 12 supra has been checked and found to
contain language of incorporation by reference. In some instances, the language
of incorporation clearly is broad enough to include not only the general law
provisions relating to reclamation districts as of the date of enactment of the
special act but also subsequent amendments thereto, such as the 1951 amendment
cited note 6 supra. See, e.9., Reclamation Dist. No. 1001, Cal. Stat. 1911, ch. 411,
§ 2, as amended by Cal. Stat. 1917, ch. 617, § 1, p. 969, CAL. WATER CoDm APP. §
18-2 (West 1956), incorporating by reference all laws relating to reclamation dis-
tricts, as well as parts of laws “now existing, or that may hereafter be enacted.”
In other instances, the referential language is not explicit with respect to future
amendments but purports to incorporate generally the provisions of the “Political
Code” relating to reclamation districts. See, e.g., Reclamation District No. 1600,
Cal. Stat. 1913, ch. 195, § 2, as amended by Cal. Stat. 1919, ch. 312, § 1, p. 515,
CAL. WATER CODE APP. § 25-2 (West 1956). It is well settled, however, that such
a general reference normally incorporates subsequent amendments in the absence
of expressed Intention to the contrary. See Palermo v. Stockton Theatres, Inc,
32 Cal.2d 58, 195 P.2d 1 (1948). The reference to the “Political Code,” moreover,
is clearly a sufficient identification of the present Water Code sections which are
the successors and continuations of the former reclamation district provisions
of the Political Code. See CAL. GovT. Cop § 9604.
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ants, general law flood control districts are only statutorily liable for
the negligence of their trustees. If it be assumed that the latter statute
is not to be regarded as an implied execlusion of any other bases for
district liability, it would seem that Muskopf has now made such dis-
tricts liable for employee negligence to the same extent as private
corporations.

On the other hand, an intermediate interpretation is also possible. The
courts might treat the statutory waivers as prescribing the exclusive
conditions of liability to the extent that the statutory langnage is
applicable, but as not precluding common law liability in cases to which
it is not applicable. Thus, Section 50152 of the Water Code might be
deemed applicable to all cases of alleged negligence of reclamation
district trustees, employees or servants. However, Section 10 of the
Flood Control and Water Conservation District Act would be -appli-
cable only to cases of trustee negligence, but not to cases of employee
negligence. The employee cases would be governed, under Muskopf, by
common law rules. But, as suggested in the preceding paragraph, the
common law rules may be easier for an injured plaintiff to satisfy as a
practical matter than the statutory rule of imputed negligence. 1f this
be so, the anomalous result of the suggested intermediate interpretation
would seem to be that the common law liability of general law flood
control districts for employee negligence is now (4i.6., post-Muskopf)
somewhat broader than the statutory liability, in such cases, of recla-
mation districts; and is likewise broader than the statutory liability of
both types of distriets for trustee negligence.

Third, it must be recalled that Muskopf and Lip¥man appear to recog-
nize that public entities, being now precluded from reliance on the im-
munity doctrine, are liable under appropriate circumstances for inten-
tional as well ‘as negligent ‘tortious conduct of their officers and em-
ployees.* The statutory waivers here being discussed, however, are
limited in terms to negligence. The possibility is thus suggested that
under Muskopf reclamation and general law flood control districts may
now be exposed to liability for intentional torts.’® (Here again, of
course, one must assume that the statutory waivers will not be deemed
to be implied limitations on other forms of liability.) _

In evaluatihg this possibility, one must recall the language of the
Supreme Court in Hensley v. Reclamation District No. 556, in which
a reclamation distriet was held to be immune from: tort liability prior
to the enactment of the statutory waiver. Mr. Justice McFarland there
pointed out that a reclamation distriet ‘‘could obtain means to satisfy
a [tort] judgment only by levying assessments upen the lands of the
distriet. But it has no power to levy assessments for that purpose.’’ 7
Bearing in mind the Court’s earlier statement in the same opinion that
reclamation districts ‘‘have only such powers and have only such lia-
bilities as are prescribed by the law which creates them,’’8 it would
seem to follow that the tort liability of such entities cannot be greater
than their lawful authority to satisfy tort judgments.

14 See p. 42, note 21 supra.
15 See the analogous discussion in the text at 42, notes 18-22 supra, with respect to
the possible intentional tort liability of school districts in the light of the Muskopf
191 131;1“3)5” 53 Pac. 401
. 96, ac. 1898). S X m ng note 2 supra.
7 Id. at 98, 53 Pac. at 402.( ). See text accompanying note v
B Id. at 97, 53 Pac. at 401-4032. '
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A reflection of this same thought is found in Muskopf, where Mr.
Justice Traynor remarks that to the extent that governmental tort
immunity ever had support in the theory that there was no fund out
of which a tort judgment could be paid, that reason was wholly inap-
plicable to the case before the court. ‘‘ Public convenience does not out-
weigh individual compensation,’”’ said Mr. Justice Traynor, ‘‘and a
suit against a county hospital or hospital district is against an entity
legally and financially capable of satisfying a judgment.’’1® (Em-
phasis added.)

In the light of these judicial intimations, it may be significant that
the statutory provisions authorizing reclamation and general law flood
control districts to levy assessments to pay tort damages are restricted
to damages incurred through personnel negligence which is imputed
to the district.2® Having statutory power to satisfy damages for negli-
gence only, it would seem to be arguable that reclamation and general
law flood eontrol distriets may still, notwithstanding Muskopf, claim
immunity from intentional and other forms of nonnegligent tort lia-
bility.

The conclusion just expressed, however, is subject to some reserva-
tions, since it is based on the dubious assumption of the continued
vitality of the language in the Hensley case as to the want of power
in such districts to satisfy a tort judgment in the absence of statute.
Modern cases have recognized that even the most explicit statutory
and constitutional prohibitions against the exceeding of budget and
debt limitations do not preclude the payment of liabilities (such as
tort damages) imposed by operation of law.?! In view of these authori-
ties, the mere absence of express authority to levy assessments to satisfy
damages for intentional torts would not appear to be an insurmount-
able obstacle. If liability exists by operation of law, the power to
satisfy the liability may reasonably be implied as a corollary thereto.
Until a judicial decision so holds, however, the full impaet of Muskopf
upon the intentional tort liability of reclamation and general law flood
control districts will necessarily remain uncertain. Here again legisla-
tive treatment seems to be indicated.

5. Negligence of weed abatement crews

‘Weed abatement is regarded in California as a ‘‘governmental’’
function; and hence damages resulting from negligence in the per-
formance of such work have been held not to be a liability of the public
entity doing the work,! absent some statutory waiver of immunity.2
In 1941, however, the Legislature added a liability clause to the Munici-

”Mt;sé%opfs;r.(:(l}ggil;ng Hosp. Dist.,, 55 Cal.2d 211, 216, 11 Cal. Rptr. 89, 91, 359 P.2d

s .

. WaTER CODE § 51480 (reclamation districts) ; Flood Control and Water Con-
gservation District Act, Cal. Stat. 1931, ch. 641, § 10, p. 1371, CaL. GEN. LaAws
ANN. Act 9178, § 10 (Deering 1954), CAL. WATER CoDE APP. § 38-10 (West 1956).

2 County of Los Angeles v. Byram, 36 Cal.2d 694, 227 P.2d 4 (1951) ; County of Los

Angeles v. Payne, 8 Cal.2d 563, 66 P.2d 658 (1937) ; Mills v. Houck, 124 Cal. App.

1, 12 P.2d 101 (1932); Metropolitan Life Ins. Co. v. Deasy, 41 Cal. App. 667,
183 Pac. 243 (1919).

1 Hanson v. City of Los Angeles, 63 Cal. App.2d 426, 147 P.2d 109 (1944).

2 Liability for fires negligently allowed to spread to adjoining property has been
sustained under the theory that such fire constitutes a dangerous and defective
condition of public property under CaAL. Govr. Cops § 53051. See Osborn v. City
of Whittier, 108 Cal. App.2d 609, 230 P.2d 132 (1951). Also, when smoke from
a weed abatement fire was. permitted to obscure a nearby highway to such an
extent as to make it dangerous to motorists, liability was sustained under the
g%xé:%lgsét’;gnale. Teilhet v. County of Santa Clara, 149 Cal. App.2d 305, 308 P.2d:
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pal Weed Abatement Act,? which, in its present codified form as Sec-
tion 39586 of the Government Code ¢ reads in part:
If the legislative body finds that property damage was caused
by the negligence of a city officer or employee in connection with
the abatement of a [weed] nuisance pursuant to this article, a
claim for such damages may be paid from the city general fund.

This section does not appear to have been construed in any reported
decision. Although it appears to econtemplate payment of the damages
solely on the basis of an administrative procedure, the section also (in
a sentence not quoted above) expressly makes claims for such damages
subject to the general claims procedures enacted in 1959,5 and thus
would seem to impliedly authorize a civil action to be brought to en-
force a elaim rejected by the city council.®

It will be noted that Section 39586 is limited to ‘‘property damage,’’
and then only when ‘‘negligence’’ of a city officer or employee is estab-
lished. If these restrictions are construed as indicative of a legislative
intent to preclude other types of injuries and other grounds of liability,
the Muskopf decision will presumably have little or no effect upon mu-
nicipal weed abatement activities; although Muskopf will, of course,
mean that other public entities engaged in weed abatement work will
henceforth be liable under common law rules.

On the other hand, if Section 39586 is not construed as an implied
legislative limitation, it would seem that municipal liability arising
from weed abatement work will, as a consequence of the abrogation by
Muskopf of governmental immunity, be substantially expanded and
will now extend to personal injuries and intentional torts as well.

Insofar as negligent injuries are concerned, the Legislature has effec-
tively resolved some of the interpretative problems here suggested. In
1961, a new section was added to the Government Code, numbered
Seection 53057, and providing in part:

A local agency which authorizes its employees to burn weeds
and rubbish on vacant property shall be liable for injuries to per-
sons and damage to other property caused by negligence of the
employees in burning the weeds and rubbish. . . . The cost of in-
suring the liability imposed by this section may be added to any
assessment authorized to be levied by a local agency to defray the
costs of burning weeds and rubbish on vacant property.

For the purposes of this section, ‘“local agency’’ shall include
all other districts in addition to school distriets.?

Since cities and counties, as well as school districts, are clearly within
the relevant definition of ‘‘local agency’’ as set forth in Section 53050
of the Government Code, it appears to follow that this new Section
53057 completely overlaps the older Section 39586, and contemplates

8Cal. Stat. 1941, ch. 215, § 4, p. 1288, amending the original weed abatement act
established by Cal. Stat. 1915, ch. 511, p. 841, t

+The weed abatement act was made a part of the Government Code by Cal. Stat.
1949, ch. 79, p. 205. Section 39586 originally contained its own claim presentation
procedures, but these were deleted and a cross-reference made to the new general
claims procedure enacted in 1959, by an amendment of the same year. Cal. Stat.
1959, ch, 1726, § 2, p. 4142,

& Following the language quoted in the text, supra, Section 39586 provides: “Claims
therefor are governed by Chapter 2 (commencing with Section 700) of Division
3.5 of Title 1 of this code.”

¢ See text at 31, notes 44-46 supra.

7 Cal. Stat. 1961, ch. 986, p. 2528.
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enforcement of the liability by civil action following presentation and
rejection of a claim. Furthermore, Section 53057 expands the scope of
liability well beyond that of Section 39586 by covering personal in-
juries (not merely property damage) and burning operations of
counties and all types of districts (not merely of municipal weed abate-
ment crews).

Two significant interpretative problems not resolved by Section 53057,
however, remain open. One is whether these two sections were intended
to impliedly preclude entity liability for intentional torts, a possibility
explored above. Another stems from the statutory phrase, ‘‘negligence
of the employees.”” Here, as was suggested in the immediately preced-
ing discussion of the statutory waivers of immunity in cases of negli-
gence of reclamation and general law flood eontrol district employees,®
a rather subtle problem arises. That is whether the common law rules
of negligence, which may in some cases provide an easier framework
for proving a prima facie ecase than under the statute, will be held
applicable; or whether the plaintiff will be compelled to prove negli-
gence on the part of an identified employee in every case. Legislative
clarification of these problems would seem to be desirable.

6. Statutory assumption by public entity of tort liability of its officers and
employees

An interesting compromise between liability and a waiver of im-
munity has been achieved in some 25 statutes. These provisions gen-
erally consist of a legislatively imposed duty on the public entity to
pay tort judgments rendered against its officers or employees; but they
do not constitute a waiver of the entity’s immunity from liability.
Furthermore, such provisions generally explicitly negate any obliga-
tion on the part of the officer or employee to repay the entity which
has satisfied his personal judgment debt.!

The statutes in question contain certain substantive differences which
provide a basis on which they may be conveniently classified into five
separate groups:

First, two special statutes creating water agencies contain a provi-
sion to the effect that:

‘When a director, officer, agent or employee is held liable for any
act or omission done or omitted in his official capacity and any
judgment is rendered thereon, the agency shall pay the judgment
without obligation for repayment by the director, officer, agent or
employee. '

It will be noted that the quoted language appears to include all types
of agency personnel, and that the liability referred to is not limited in

8 See text at 61 supra.

t Such negation suggests a possible constitutional problem in that use of public funds
in satisfaction of a personal obligation of the employee might be deemed a gift
within the prohibition of CaAn. CoNsT., Art. IV, § 31. In all likelihood, however,
such payments would be sustained under the public benefit theory employed to
validate other statutory impositions of public liability where the loss would
ordinarily be borne by private persons. See, e.g., Dittus v. Cranston, 53 Cal.2d
284, 1 Cal. Rptr. 327, 347 P.2d 671 (1959) (reimbursement of fishermen for nets
and other fishing equipment rendered valueless by anti-netting legislation) ;
Patrick v. Riley, 209 Cal. 350, 287 Pac. 455 (1930) (compensation to ranchers
for destruction of tubercular cattle). See also Southern Cal. Gas Co. v. City of
Los Angeles, 50 Cal.2d 718, 329 P.2d 289 (1958) (compensation to utility company
for cost of relocating facilities made necessary by construction of sewer line).

3—43016
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terms to cases of negligence but would seem to include intentional torts
as well.2 Provisions of this broad, unqualified type are found in:
Contra Costa County Water Agency Act, Cal. Stat. 1957, ch. 518, § 23, p. 1560,

CAL. GEN. LAws ANN. Act 1658, § 23 (Deering Supp. 1961), CAL. WATER CODE
APP. 1959 Suprp. § 80-23 (West 1959).

Mojave Water Agency Law, Cal. Stat. 1959, ch. 2146, § 27, p. 5139, CAL. GEN. LAWS
ANN. Act 9095, § 27 (Deering Supp. 1961), CAL. WATER CopE APP. 1959 Supp. §
97-27 (West 1959).

Second, in 19 statutes, there are provisions which read, in substance :
If an officer, agent, or employee of the distriet is held liable for
any act or omission in his official capacity, except in ease of actual
fraud or actual malice, and any judgment is rendered thereon, the
district shall pay the judgment without obligation for repayment
by the officer, agent or employee.

By way of comparison with the first group of provisions, this langnage
it will be observed, again includes all types of personnel and both
negligent and intentional torts. But, unlike the first group, it makes
an express exception for judgments founded upon ‘‘actual fraud’’ and
‘‘actual malice.”’ (Query: does the term ‘‘actual’’ connote a legislative
intention to require payment of the judgment if it is founded upon
‘‘construetive’’ fraud or ‘‘implied’’ malice, on the theory that in such
cases the fraud or malice is not ‘‘actual’’?) Provisions of this broad but
partially qualified type are found in four general authorizing statutes
and in 15 special statutes governing particular entities:

Govr. Copr § 616383 (community services districts).
‘WAaTER CoDE § 31030 (county water districts).
WATER CODE § 60202 (water replenishment districts).

Municipal Water District Act of 1911, Cal. Stat. 1911, ch. 671, § 21, added by Cal.
Stat. 1951, ch. 62, § 22, p. 200, CAL. GEN. Laws ANN. Act 5243, § 21 (Deering
1954), CAaL. WATER CoDE APP, § 20-21 (West 1956).

Alpine County Water Agency Act, Cal. Stat. 1961, ch. 1896, § 38, p. 4001, CAL. GEN.
LAws ANN. Act 270, § 38 (Deering Supp. 1961), CAL. WaTer CODE APP. 1959
Surp. § 102-38 (West Supp. 1961).

Amador County Water Agency Act, Cal. Stat. 1959, ch. 2137, § 9.4, p. 5073, Car.
GEN. LAwWS ANN. Act 276, § 9.4 (Deering Supp. 1961), CAL. WATER CODE APP.
1959 Supp. § 95-9.4 (West 1959).

Antelope Valley-East Kern Water Agency Law, Cal. Stat. 1959, ch. 2146, § 76,
p. 5173, CAL. GEN. LAWS ANN. Act 9095, § 76 (Deering Supp. 1961), CarL. WATER
CobDE ApP. 1959 SuPP. § 98-76 (West 1959).

Crestline-Lake Arrowhead Water Agency Act, Cal. Stat. (1lst Ex. Sess.) 1962, ch.
40, § 26, p. —~, CAaL. GEN. L.AWS ANN. Act 9099%a, § 26 (Deering Supp. 1962),
CAL. WATER CODE APP. 1959 Supp. § 104-26 (West Supp. 1962).

Desert Water Agency Law, Cal. Stat. 1961, ch. 1069, § 24, p. 2767, CaL. GEN. LAws
ANN, Act 9097, § 24 (Deering Supp. 1961), CAL. WATER CopB AFPP. 1959 SUPP.

§ 100-24 (West Supp. 1961).

El Dorado County Water Agency, Cal. Stat. 1959, ch. 2139, § 37, p. 5094, CaL. GEN.
Laws ANN. Act 2245, § 37 (Deering Supp. 1961), CaL. WATER Cope APP. 1959

Supp. § 96-37 (West 1959).

2 Intent to include intentional torts is also evidenced by provisions, found in some of
the statutes here under discussion, to the effect that no officer or employee shall
be liable except for damage “proximately caused by his own negligence, mis-
conduct or wilful violation of duty.” (Emphasis added.) See, e.g., CAL. WATER
CobpE § 22726 (irrigation districts); Contra Costa County Water Agency Act,
Cal. Stat. 1957, ch, 518, § 23, p. 1560, CaL. GEN. LAWS ANN, 'Act 1658, § 23

(Deering Supp. 1961), CarL. ‘WaTER COoDE APP. 1959 SUPP. § 80-23 (West 1959).
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Kern County Water Agency Act, Cal. Stat. 1961, ch, 1003, § 9.3, p. 2669, CAL. GEN.
LAaws ANN. Act 9098, § 9.3 (Deering Supp. 1961), CarL. WATER CoDpE APP. 1959
Supp, § 99-9.3 (West Supp. 1961).

Kings River Conservation District Act, Cal. Stat. 1951, ch. 931, § 17, p. 2508, CaL.
GEN. LAwS ANN. Act 4025, § 17 (Deering 1954), CAL. WATER CoDE APP. § 59-17
(West 1956).

Mariposa County Water Agency Act, Cal. Stat. 1959, ch. 2036, § 7.4, p. 4693, CaL.
GEN. LAws ANN. Act 4613, § 7.4 (Deering Supp. 1961), CaL. WATER CODE APP.
1959 Surp. § 85-7.4 (West 1959).

Nevada County Water Agency Act, Cal. Stat. 1959, ch. 2122, § 38, p. 4974, CaL.
GeN. L.aAws ANN. Act 5449, § 38 (Deering Supp. 1961), CAL. WATER CODE APP.
1959 Surp. § 90-38 (West 1959).

Placer County Water Agency Act, Cal. Stat. 1957, ch. 1234, § 7.4, p. 2529, CaL. GEN.
Laws ANN. Act 5985, § 7.4 (Deering Supp. 1961), CaL. WATER CODE APP. 1959
Supp. § 81-7.4 (West 1959).

Sutter County Water Agency Act, Cal. Stat. 1959, ch. 2088, § 7.4, p. 4829, CaL.
GeN. LaAws ANN. Act 9096, § 7.4 (Deering Supp. 1961), CarL. WATER CODE APP.
1959 Supp. § 86-7.4 (West 1959).

Upper Santa Clara Valley Water Agency Law, Cal. Stat. (I1st Ex. Sess.) 1962, ch.
28, § 24, p. -, CAL. GEN. LAws ANN. Act 9099b, § 24 (Deering Supp. 1962), CAL.
‘WATER CODE APP. 1959 Supp., § 103-24 (West Supp. 1962).

Yuba-Bear River Basin Authority Act, Cal. Stat. 1959, ch. 2131, § 37, p. 5040, CaAL.
GEN. LAws ANN, Act 9380, § 37 (Deering Supp. 1961), CaL. WATER CODE AFPP.
1959 Supp. § 93-37 (West 1959).

Yuba County Water Agency Act, Cal. Stat. 1959, ch. 788, § 7.4, p. 2790, CaL. GEN.
LAaws ANN. Act 9407, § 7.4 (Deering Supp. 1961), CAL. WATER CoDE APrPp. 1959
Surp. § 84-7.4 (West 1959).

Third, two general water district enabling acts contain still another
variation on the same theme:

‘When an officer of a distriet is held liable for any act or omission
done or omitted in his official capacity and any judgment is ren-
dered thereon, the district shall pay the judgment without obliga-
tion for repayment by the officer.

This form of language, while basically similar to the first two classes,
is distinguishable in that (a) it is limited to judgments against officers
and does not extend to judgments against other types of distriet per-
sonnel,® and (b) like the first group but unlike the second, it makes
no exception for cases of malice or fraud. Provisions of this type, which
are narrow as to personnel protected but broad as to the type of lia-
bility covered, are found in the following statutes:

‘WATER CopE § 22730 (irrigation districts).
‘WATER CopE § 35755 (California water districts).

Fourth, Section 1095 of the Code of Civil Procedure contains a
general provision of rather narrow application but of generally similar
policy. This section provides that when a plaintiff prevails in a manda-
mus action,

he may recover the damages which he has sustained . . . to-
gether with costs; . . . provided, however, that in all cases where

8The distinction between “officers” and ‘“employees” has been well-marked in the
cases, as in statutory language, see, e.g., Davis v. Kendrick, 52 Cal.2d 517, 341
P.2d 673 (1959); Hernandez v. Barton, 176 Cal. App.2d 535, 1 Cal. Rptr. 572
(1959). Cf. 40 Caxr. Jur.2D Public Officers § 13, p. 6561. However, in a particular
statutory context the term “oﬁicer" may be construed as broad enough to Include

a person ordinarily deemed an employee, see Estrada v. Indemnity Ins. Co.,

158 Cal. App.24d 129, 822 P.2d 294 (1958), and vice versa, see Singleton v. Bon-
nesen, 131 Cal. App. 2d 827, 280 P.2d 481 (1966).
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the respondent is a state, county or municipal officer, all damages
and costs, or either, which may be recovered or awarded, shall be
recovered and awarded against the state, county or municipal cor-
poration represented by such officer and not against such officer
so appearing in said proceeding . . .; but in all such cases the
court shall first determine that the officer appeared and made
defense in such proceeding in good faith.

This section, it will be noted, is also restricted in terms to ‘‘officers’
and would appear not applicable where other types of personnel are
respondents in mandamus actions; and, furthermore, it applies in terms
only to officers of the State, a county, or 2 municipal corporation. Thus,
Section 1095 would seem not to be applicable to distriets, authorities,
agencies, and other special forms of local governmental entities, except
where the particular entity could be reasonably considered to be a
‘“‘muniecipal corporation.’’ ¢

Fifth, Section 2002.5 of the Government Code provides a special rule
of payment of malpractice judgments against state-employed medical
personnel. This section, in pertinent part, provides:

‘Whenever a suit is filed against an employee or officer of the
State of California licensed in one of the healing arts . . . for
malpractice alleged to have arisen out of the performance of his
duties as a state employee . . . [and] there is a settlement or judg-
ment in the suit the State shall pay the same; provided, that no
settlement shall be effected without the consent of the head of the
state agency concerned and the approval of the Attorney General.
The settlement of such claims or judgments shall be limited to
those arising from acts of such officers and employees of the State
in the performance of their duties; or by reason of emergency aid
given to inmates, state officials, employees, and to members of the
public.

This provision, which in terms applies only to state (%.e., not to city,
county or distriet) personnel, and relates solely to malpractice actions

+«The only type of district which has been held to be a ‘“municipal corporation”
within the meaning of Section 1095 is a county sanitation district. Mitchell v.
County Sanitation Dist., 164 Cal. App.2d 133, 330 P.2d 411 (1958). However, other
types of districts have, for a variety of purposes, been deemed “municipal corpo-
rations” or “municipalities.” See, e.g., Rock Creek Water Dist. v. County of Cala-
veras, 29 Cal.2d 7, 172 P.2d 863 (1946) (county water district) ; Metropolitan
‘Water Dist. v. County of Riverside, 21 Cal.2d 640, 134 P.2d 249 (1943) (metro-
politan water district) ; Morrison v. Smith Bros., Inc., 211 Cal. 36, 293 Pac. 53
(1930) (municipal water district) ; Imperial Irr. Dist. v. County of Riverside, 96
Cal. App.2d 402, 215 P.2d 518 (1950) (irrigation district). Whether a particular
entity will be so classified, however, is generally deemed a matter of legislative
intent in the context of the particular legal problem before the court. See Clements
v. T. R. Bechtel Co., 43 Cal.2d 227, 278 P.2d 5 (1954); Siler v. Industrial Acc.
Comm’n, 150 Cal. App.2d 157, 309 P.2d 910 (1957). C/. Santa Barbara County
Water Agency v. All Persons, 47 Cal.2d 699, 306 P.2d 875 (1957). It would
thus be somewhat hazardous to rely on Mitchell v. County Sanitation Dist., supra,
as indicating that all districts will be deemed within the scope of Section 1095,
& Personnel “licensed in one of the healing arts,” within the meaning of Section 2002.5,
means only persons licensed ‘“under Division 2 of the Business and Professions
Code” (these words are omitted from the text of the section as quoted in the
text above). Thus, the section apparently extends its protection to clinical lab-
oratory technicians (BUs. & ProF. CopE §§ 1200 et seq.), dentists (Bus. & PROF.
Cope §§ 1600 et seq.), physicians and surgeons (BuUs. & Pror. Cooe §§ 2000 et
seq.), physical therapists (Bus. & Pror. CopeE §§ 2650 et seq.), professional
nurses (Bus. & ProF. Cope §§ 2700 et seq.), vocational nurses (BUS. & PROF.
CobE §§ 2840 et seq.), optometrists (Bus. & ProF. Cobe §§ 3000 et seq.), phar-
macists (Bus., & PROF. Cope §§ 4000 et seq.), and veterinarians (Bus. & Pror.
Copr §§ 4800 et seq.). It may be doubtful, however, whether § 2002.5 would cover
malpractice by a State dispensing optician (Bus. & ProOF. Copr §§ 2550 et seq.),
registered physical therapist (Bus. & Pror. Copr §§ 2600 et seq.), psychologist
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arising in performance of official duty, is unique not only in its lesser
scope as contrasted to the other statutes here collected, but also in its
provision for payment of settlements as well as judgments. In addition,
it studiously refrains from declaring, as do the other provisions, that
payment by the State shall be without obligation for repayment by
the officer or employee in question.

In appraising the 25 statutes here collected, it should be kept in mind
that there are more than a hundred statutes relating to other types of
public entities which contain no such assumption of liability. The policy
considerations which prompted the Legislature to select these entities,
but to exclude others which are generally quite similar in form and
function, are obscure. The almost inadvertent way in which such inex-
plicable discrepancies in legislative policy occur is exemplified in one
1959 statute which created two separate and distinet special distriets,
but enacted different forms of assumption-of-liability clauses appli-
cable to the respective entities.® In 1959, also, although several entities
were created by special acts containing an assumption-of-liability pro-
vision, others performing similar functions were created by the same
Legislature without one.” The lack of uniformity of legislative policy
is apparent.

Although statutory provisions of this type are not identical to
waivers of immunity, they do have a similar effect, in that the public
employer is ultimately liable for the damages incurred by the injured
person.8 Certain practical differences in their operation as compared to
a waiver of immunity should, however, be noted.

All but the last of these statutes expressly contemplate that the en-
tity shall pay only after a judgment has been rendered against one of

(Bus. & PROF. CopE §§ 2900 et seq.), or psychiatric technician (Bus. & PRoF. CoD¥
§8§ 4500 et seq.), since these occupations, although within the “healing arts”
divigion of the code, are not required to be “licensed” but only to be certificated.
In addition, State employed chiropractors and osteopaths would seem not to be
protected, since these professions are governed by initiative measures and not
by the Business and Professions Code. See CAL. Bus. & PRroOF. Cope §§ 1000, 3600.

6 Cal Stat. 1959, ch. 2146, p. 5114 consists of two special district statutes enacted as
one legislative bill. Sections 1 through 35 of this measure bear the short title,
“Mojave Water Agency Law,” and include an assumption-of-liability provision
(i.e., § 27) of the first type classified in the text. (See text, supra, for full cita-
tion.) Sections 49 through 96 comprise the “Antelope Valley-East Kern Water
Agency Law,” and include a provision (i.e., § 76) of the second type listed in the
text. (See text for full citation.) .

7 Of the twenty-five statutes listed in the text, supra, nine were enacted by the 1959
Legislature. However, five other special water district statutes were passed in
the 1959 General Session which did not contain an assumption-of-liability pro-
vigion. See San Mateo County Flood Control District Act, Cal. Stat. 1959, ch.
2108, p. 4885, CAL. GEN. LAWS ANN. Act 7261 (Deering Supp. 1961), CAL. WATER
Cope App. 1959 Surp. §§ 87-1 et seq. (West 1959) ; Plumas County Flood Control
and Water Conservation District Act, Cal. Stat. 1959, ch. 2114, p. 4912, CAL. GEN.
Laws ANN, Act 5964, (Deering Supp. 1961), CAL. WATER CoDB APp, 1959 SUPP. §§
88-1 et seq. (West 1959) ; Siskiyou County Flood Control and Water Conservation
District Act, Cal. Stat. 1959, ch. 2121, p. 4946, CAL. GEN. LLAwS ANN. Act 7688
(Deering Supp. 1961) CAL. WATER CoDE APP. 1959 Surp. §§ 89-1 et seq. (West
1959) ; Sierra County Flood Control and Water Conservation District Act, Cal.
Stat. 1959, ch. 2123, p. 4979, CAL. GBEN. LAWS ANN. Act 7661 (Deering Supp.
1961), CarL. WATER CODE APr. 1959 SUPP. §§ 91-1 et seq. (West 1959) ; Lassen-
Modoc County Flood Control and Water Conservation District Act, Cal. Stat. 1959,
ch, 2127, p. 5009, CAL. GEN. LAWS ANN. Act 4200 (Deering Supp. 1961), CaL.
WATER CODE APP. 1959 SUPP. §§ 92-1 ef seq. (West 1959).

81t is assumed that the expression *“act or omission done or omitted in his official
capacity,” as contained in the cited statutes, is intended to be substantially
synonymous with ‘“act or omission done or omitted in the course and scope of his
office or employment.” The statutory language does not seem to be restricted to
judgments rendered against the public officer or employee only when sued in his
official capacity, see Reed v. Molony, 38 Cal. App.2d 405, 101 P.2d 175 (1940) ; cf.
Holman v. County of Santa Cruz, 91 Cal. App.2@ 502, 205 P.2d 767 (1949), but
would seem to include judgments against him when sued in a personal capacity
based on his official acts or omissions. Ordinarily, the action may be brought in
either form. See Bettencourt v. State, 139 Cal. App.2d 255, 293 P.2d 472 (1956).
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its officers or employees. This language would appear to preclude a
negotiated settlement withput litigation. To the extent that a commit-
ment to litigation may tend to increase the plaintiff’s minimum settle-
ment price, the statutory insistence upon a judgment (which, of course,
could be a stipulated judgment pursuant to settlement agreement) may
tend to increase the entity’s ultimate financial outlay. It may also tend
to reduce incentives which might otherwise exist for the entity to mne-
gotiate for a settlement since the practical problems facing the plaintiff
are often greater when suing an employee than when suing his em-
ployer. Under some circumstances, for example, the plaintiff may expe-
rience greater difficulty in proving a basis for personal liability in an
action against a specific employee than would be true if the public
entity employer could be sued directly as a defendant.? The public
entity may also feel justified in assuming that a jury will be less liberal
in assessing damages when a lone employee is the nominal defendant,
than when the larger, impersonal and more affluent public entity is
named as a party.

Moreover, it seems evident that these provisions are not merely a
codification of the doctrine of respondeat superior. They seem to con-
template that the employing entity must satisfy the judgment against
its employee even where the entity could not itself have been held di-
rectly liable for the plaintiff’s damages. Prior to Muskopf, of course,
this would have been the case whenever the entity was entitled to assert
a defense of governmental immunity, for no such defense was ordi-
narily available to the employee. A similar possibility still exists, even
subsequent to abrogation of the immunity doctrine by Muskopf. Teday,
for example, the employing entity may have a complete defense of non-
compliance by plaintiff with the applicable entity claims statute; but
no such defense may be available to the employee.l® Moreover, 23 of the
cited statutes expressly provide that the entity not only must satisfy
the judgment, but must do so ‘‘without obligation for repayment’’
from the culpable employee, thereby abolishing the employer’s com-
mon law right to seek such reimbursement.!
oEa_t—t;ry provisions often protect public personnel from liability except under speci-

fied conditions. See, e.g., the limitations on personal liability of officers for in-
juries resulting from dangerous or defective conditions of public property, as
set forth in CAL. Govy. CopE § 1953. See Bauer v. County of Ventura, 45 Cal.2d
276, 289 P.2d 1 (1955), holding that complaint stated good cause of action
against county but did not state cause of action to impose personal liability
on county officers for same injuries; Barsoom v. City of Reedley, 38 Cal. App.2d
413, 101 P.2d 743 (1940) (semble). See also CAL. Govr. Copm $§ 1953.5 (ap-
plicable to officers of ‘“any district”), 1954 (applicable to members of ‘“any
board”), and 1955 (applicable to officers and employees of any ‘district” or
‘“political subdivision”). In several of the statutes containing assumption-of-
liability provisions, there are also express limitations on personal liability. See,
e.g., CaL, Govr. Cope § 61627, providing that personnel of community services
districts shall not be liable for acts or omissions of their appointees or em-
ployees in the absence of actual notice of inefliciency or incompetency of the
person appointed or employed; CAL. WATER Cope § 22725, providing that irri-
gation district officer shall not be held liable unless the injury resulted from
his own negligence, misconduct or wilful violation of official duty. It should also
be recognized that in some cases (e.g., cases tried on the theory of res ipsa
loguitur, nuisance, or inverse condemnation) it may be extremely difficult as a
practical matter to identify and prove that any particular public officer or em-
ployee was a tort feasor, although a prima facle case may be proven without
difficulty against the public entity itself.

10 The existing claims statutes requiring presentation of a claim as a condition to suit
against public personnel, see CAL. Govr. Copp §§ 801, 803, are not as compre-
hengive in their coverage as are the general claims statutes relating to claims
against local public entities. See 3 CAL. LaAw RuVISION CoMM’N REP., REC. &
STUuDIES, Recommendation and Study at H-1, H-14 to H-17 (1961)

1).
1 See Tyree v. City of Los Angeles, 92 Cal. App.2d 182, 206 P.2d 912 (1949); Von
Arx v. City of Burlingame, 16 Cal. App.2d 29, 60 P.2d 305 (1936).
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In view of these differences between entity liability under the statu-
tory provisions cited, and the common law liability which would obtain
under respondeat superior, it is arguable that Muskopf may not have
altered the liability of the entities governed by these statutes. Indeed,
the Supreme Court has expressly construed one of the above cited as-
sumption-of-liability provisions as evidencing a legislative intention
not to abrogate the doctrine of governmental immunity.'? Such a con-
clusion, if warranted before Muskopf, would seem to be equally justi-
fied afterwards, for the statutory language remains the same. The
interpretation referred to, however, was based in part upon the fact
that a companion provision expressly declared a legislative intent not
to impose any new liability except as provided in the assumption-of-
liability section in question.'? Although similar expressions of legisla-
tive intent are found in two others of the 25 statutes above cited,1*
there is no such language in most of them.’® A recent (post-Muskopf)
decision by the Supreme Court, however, appears to ignore such impli-
cations of statutory language and holds that assumption-of-liability
statutes do not preclude common law liability under Muskopf.16

13 Vater v. County of Glenn, 49 Cal.2d 815, 323 P.2d 85 (1958). See also Powers
Farms, Inc. v. Consolidated Irr. Dist.,, 19 Cal.2d 123, 119 P.2d 717 (1941). The
provision in question was Water Code Section 22730, relating to irrigation dis-

tricts.

12 The court in Vater v. County of Glenn, supra note 12, quoted the language of Water
Code Bection 22731 (“Nothing in the preceding portion of this article shall be
construed as creating any liability except as provided in Section 22730 unless it
would have existed regardless of this article”) and concluded that ‘“There is no
doubt that . . . section 22731 of the code show([s] a legislative intent not to ab-
rogate the rule of governmental immunity for irrigation districts except with
;ggpepctz d1:0 tthtfs payment of such judgments [pursuant to § 22730].” Id. at 820,

.2d a .

4 In addition to the provision found in the Irrigation District Act (CAL. WaTer Cobr
§ 22731) construed in the Vater case, supra note 13, similar language is found in
CAL. WATER CoDE § 31089 (county water districts) and CAL. WATER CODE § 35756
(California water districts).

B Of the twenty-five statutes cited in the text, only three (Water Code Sections
22730, 31090 and 35755) contain language qualifying the assumption-of-liability
clauge. However, ten of the remaining twenty-two laws contain a provision exon-
erating district personnel from personal liability for acts or omissions of their
employees or appointees in the absence of actual notice of the inefficiency or
incompetence of the latter (see note 9 supra), together with a legislative declara-
tion to the effect that such exoneration provision is not intended to impose any
additional liability that would not otherwise have existed. See Amador County
Water Agency Act, Cal. Stat. 1959, ch. 2137, § 9.3, p. 5073, CaL. GEN. LAwWS ANN.
Act 276, § 9.3 (Deering Supp. 1961), CAL. WATER Cope APP. 1959 Supp. § 95-9.3
(West 1959) ; El Dorado County Water Agency Act, Cal. Stat. 1959, ch. 2139,
§ 36, p. 5094, CaL. GEN. Laws ANN. Act 2245, § 36 (Deering Supp. 1961) ; CaL.
‘WATER CoDm APP. 1959 SUPP. § 96-36 (West 1959) ; Kern County Water Agency
Act, Cal. Stat. 1961, ch. 1003, § 9.2, p. 2669; Kings River Conservation District
Act, Cal. Stat. 1951, ch. 931, § 16, p. 2508, CAL. GBN. LAWS ANN, Act 4025, § 16
(Deering 1954), CaL. WATER CoDE APP. § 59-16 (West 1956) ; Mariposa County
‘Water Agency Act, Cal. Stat. 1959, ch, 2036, § 7.3, p. 4693, CAL. GEN. LAWS ANN.
Act 4613, § 7.3 (Deering Supp. 1961), CAL. WATER CopE APP. 1959 SupP. § 85-7.3
(West 1959) ; Nevada County Water Agency Act, Cal. Stat. 1959, ch. 2122, § 37,
p. 4974, CaL, GEN. LAws ANN. Act 5449, § 37 (Deering Supp. 1961), CAL. WATER
Copp APP. 1959 SuUPP. § 90-37 (West 1959) ; Placer County Water Agency Act,
Cal. Stat. 1957, ch. 1234, § 7.3, p. 2529, CAL. GEN. LAwWS ANN. Act 5935, § 7.3
(Deering Supp. 1961), CAL. WATER CobpE APP. 1959 SupP. § 81-7.3 (West 1959) ;
Sutter County Water Agency Aect, Cal. Stat. 1959, ch. 2088, § 7.3, p. 4828, CAL.
GEN. Laws ANN. Act 9096, § 7.3 (Deering Supp. 1961), CAL. WATER CODE APP.
1959 Supp. § 86-7.3 (West 1959) ; Yuba-Bear River Basin Authority Act, Cal.
Stat. 1959, ch. 2131, § 36, p. 5040, CAL. GEN. LAWS ANN. Act 9380, § 36 (Deering
Supp. 1961), CAL. WATER CobE APP. 1959 Supp. § 93-36 (West 1959); Yuba
County Water Agency Act, Cal. Stat. 1959, ch. 788, § 7.3, p. 2790, CAL. GBN.
Laws ANN. Act 9407, § 7.3 (Deering Supp. 1961), CAL. WATER CODE APP. 1959
SUPP, § 84-7.3 (West 1959). Since these declarations of intent not to impose any
new liabilltx are expressly directed to the liability of officers and employees, and
not to the liability of the employing entity, the interpretation and rationale of
Vater v. County of Glenn, supra note 12, may possibly be inapplicable. But see
text at pp. 194-95 infra. The lability of these ten entities thus may be on a
parity with that of the remaining tweélve with respect to which the legislation is
entirely silent.

1 Lattin v. Coachella Valley County Water District, 57 Cal.2d 499, 20 Cal. Rptr. 628,
370 P.2d 322 (1962).
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A final problem of interpretation relates to issues suggested in the
Lipman case. There, it will be recalled, the Supreme Court reaffirmed
the doctrine of official immunity for discretionary eonduct, but con-
cluded that ‘‘immunity of the agency from lability for discretionary
conduct of its officials, however, is not coextensive with the immunity
of the officials in all instances.’’ 17 In short, the employing entity may on
common law grounds be held liable for tortious conduct of its officers
even though the officers themselves are wholly immune from personal
liability. In so holding, of course, the Court contemplated an action
directly against the public entity to enforce its liability. The statutes
here being discussed, however, expressly contemplate that entity liabil-
ity arises only when a judgment has been rendered against the officer
personally. If the officer has a complete defense of immunity, no lia-
bility under the statute will ever arise for no judgment will be rendered
against him. The question is thus presented whether the prineciple of
the Lipman case will be invoked to sustain liability of entities governed
by such statutes; or whether, on the contrary, the immunity of the
officer will in effect exonerate the employing entity because of the
statutory insistence upon a judgment against the officer as a prerequi-
site to employer liability. These, and the other problems discussed above
relating to the interpretation and application of these statutes in the
light of the abrogation of governmental immunity, invite careful legis-
lative consideration and solution.

7. Damage from mob or riot

The earliest statutory waiver of sovereign immunity in California
appears to be the mob violence act passed in 1868, which was later
codified as part of the Political Code.2 In its present form, the same
statutory policy is declared in Section 50140 of the Government Code:

A local agency is responsible for damage by mobs or riots to
property within its boundaries.

The term ‘‘local agency’’ is elsewhere defined to mean ‘‘county, city,
or city and eounty.”’ 3

This provision appears to be based upon the famous English Riot
Act of 1714, which declared that the inhabitants of any ¢ Hundred’’ or
of any city or town in which property is damaged by three or more
persons ‘‘unlawfully, riotously and tumultuously assembled’’ shall be
“‘liable to yield damages to the Person or Persons injured.’’* Though
as few as three persons was sufficient to impose civil liability for
damage to property,® the Act also made it a capital offense for riotous
¢‘persons to the Number of twelve or more’’ to fail to disperse within
one hour after ‘‘reading the Riot Aect.””® The California statutes are
silent regarding the requisite number of persons necessary to constitute
a mob or riot for purposes of civil damages, although a minimum of two
17 Lipman v. Brisbane Elementary School Dist., 55 Cal.2d 224, 229, 11 Cal. Rptr. 97,

99, 359 P.2d 465, 467 (1961).
1 Cal. Stat. 1867-68, ch. 344, p, 418.
2 CaL, Por. Cobpe §§ 4452- 4457 codified as CaL. Govr. Cope §§ 50140-50145 by Cal.
Stat. 1949, ch. 81, p. 259.

8 CAL. GovT, CODB § 50001, .
+ English Riot Act, 1 Geo. I, ch. 5 (1714).
§ Pritchit v. Waldron, § Term. Rep. 14, 101 Eng. Rep. 8 (1792).
6 That portion of the Riot Act that was required to be read to disperse rioters is as

follows: “Our sovereign Lord the King chargeth and commandeth all persons,
being assembled, immediately to disperse themselves, and peaceably to depart to
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persons is sufficient for penal purposes.” Whether this penal standard
would be applied to the provisions regarding civil liability is a matter
of conjecture.

Without regard to the penal aspeets of riotous conduct, the policy
implieit in these mob violence statutes appears to be predicated on the
view that it is not unfair to spread the risk of loss from criminal dis-
orders upon the inhabitants of the public entity vested with responsi-
bility and legal authority to prevent and suppress them.® This liability
is a form of indemnification not founded on fault, for it exists without
the necessity for plaintiff to establish any negligence or nonfeasance on
the part of law enforcement authorities.® Recovery, however, is denied
if the damage was aided, permitted or sanctioned by the plaintiff’s
negligence,!® as when plaintiff, with notice of impending danger, failed
to use reasonable diligence to notify the responsible authorities.!* The
recoverable damages extend only to plaintiff’s loss of or injury to
property—meaning, in all likelihood, only tangible, corporeal prop-
erty.!2 Such recovery is deemed to be compensatory in nature and not
punitive.13

Since liability exists solely by virtue of the statute,* it would seem
that the abrogation of governmental immunity by Muskopf would have
no direet effect upon the recoverability of property damage caused by
mob violence. In the absence of governmental immunity, however, pub-
lic entities may now be liable for personal injuries sustained as a result
of a negligent or other tortious failure on the part of law enforecement
personnel to control or suppress a mob or riot. The policy considera-
tions relevant to such possibility will be discussed at a later point in
this study.1®

8. Livestock killed by dogs

Section 439.55 of the Agricultural Code provides that fees for the
issuance of dog license tags and fines for violations of the dog license
law shall be paid into the county treasury and shall be used ‘‘to pay
damages to owners of livestock killed by dogs.’”” Through this provi-
sion, the Legislature has created a form of insurance whereby the risk
of loss to livestock (defined by statute to include domestic fowl and

their habitations or to their lawful busmess upon the pains contained in the
Act made in the first year of King George for preventing tumults and riotous
assemblies. God save the King
In Rex v, Child, 4 C. & P. 442 172 Eng. Rep. 774 (1830), the magistrate for-
got_to read “God save the King” and as a, result, the court directed an acquittal.
New Jersey has a similar statement to be read In case of riot that ends with
“God save the state.” N.J. STAT. ANN. § 2A:126-4 (1953).

7CaL. PEN. Copr § 404 defines a riot as “Any use of force or violence, disturbing
of the public peace, or any threat to use such force or violence, if accompanied
by immediate power of execution, by two or more persons acting together, and
without authority of law . . .

8 Agudo v. County of Monterey, 13 cal2d 285, 89 P.2d 400 (1939). See also Davip,
MUNICIPAL LIABILITY FOR TORTIOUS ACTS AND OMISSIONS 126 n.574 (1936), sug-
gesting also that such statutes tend to stimulate citizens and officers to greater
vigilence, place the moral support of the community behind officers dealing with
mob and riot, and promote law and order.

® Agudo v. County of Monterey, 13 Cal.2d 285, 89 P.2d 400 (1939). See Clear Lake

) ‘Water Works Co. v. Lake County, 45 Cal. 90 (1872).

10 Car. Govr. Copr § 50142,

11 Wing Chung v. City of Los Angeles, 47 Cal. 531 (1874).

12 Chamon v. City & County of San Francisco, 1 Cal. Unrep. 509 ( 1869).

18 Agudo v. County of Monterey, 13 Cal.2d 285 89 P.2d 400 (1939).

.M Clear Lake Water Works Co. v. Lake County, 45 Cal. 90 (1872).

15 See p. 461 infra.
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rabbits 1) from the predatory actions of dogs is distributed generally
among all dog owners.'

It appears from the statutory language that the fact of death to live-
stock by action of a dog is alone enough to establish the owner’s right
to indemnity, irrespective of the dog’s ownership or identity, and with-
out proof of any negligence or want of care by county law enforcement
officers or dog catchers.!® The plaintiff’s recovery is limited to the value
of the livestock as fixed by two disinterested witnesses; 1 and if a claim
therefor is denied by the county board of supervisors, a civil action to
enforce it may be prosecuted against the county.?®

Since liability under this statute is not founded on fault and appears
to be purely statutory in nature, the disearding of the governmental
immunity doetrine would seem not to have any direct effect thereon.
The extent to which, under Muskopf, public entities may now be liable
for negligent or other tortious failure to adopt or enforce precautions
designed to protect against monfatal injuries to livestock caused by
dogs, however, involves the broader problem of tort liability for failure
of law enforcement and police protection which is discussed below.2!

9. Erroneous conviction of felony

Sections 4900-4906 of the Penal Code provide for the payment by the
State of an indemnity to persons erroneously convicted and imprisoned
on a felony charge. An administrative procedure is preseribed, requir-
ing a claim to be presented to the State Board of Control 22 and deter-
mined by the Board upon the basis of evidence presented at a hearing.2?
The claimant is required to prove (a) that he was convicted of a felony
and imprisoned in a State prison therefor, (b) that the erime with
which he was charged ‘was either not committed at all, or if committed,
was not ecommitted by him, (e¢) that he did not either negligently or
intentionally contribute to the bringing about of his arrest or convie-
tion, and (d) the amount of the pecuniary injury sustained because of
said erroneous conviction and imprisonment.?* Recovery is based upon

16 CaL. AGRIC. Cope § 439.56, last sentence.

17 Personal liability of the dog owner for both death and injury to livestock, in the
form of a double damages provision, is contained in Agricultural Code Section
439.80. It is not clear whether the county liability imposed by Section 439.55 is
cumulative to the owner’s personal liability, or whether the two remedles are
mutually exclusive,

18 CAL. AGriC. Cope § 439.56. See Adams v. County of San Joaquin, 162 Cal. App.2d
271, 828 P.2d 250 (1958).

19 CaL. AgrIC. Cope § 439.56 provides that a claim for indemnity under the statute
shall be accompanied by ‘“the affidavits of two disinterested witnesses” which
shall “fix the value of the livestock.” Although it has not squarely been decided
whether the value so fixed is conclusive, a possible implication to that effect may
be derived from the case of Adams v. County of San Joaquin, 162 Cal. App.2d
271, 828 P.24 250 (1958), holding that plaintiff stated a good cause of action to
recover the amount stated in the affidavits, upon the theory of a common count
for money due and owing.

2 Adams v. County of San Joaquin, supra note 18,

7 See pp. 438-47 infra.

2 (AL, PEN. CODE §§ 4900-4901.

28 CAL. PBN. CoDE §§ 4902-4904.

2 These requirements are set forth in part in Penal Code Section 4900, and in part in
Penal Code Sections 4903 and 4904. In the former section, the persons eligible to
claim the indemnity are defined in two different ways: first, any person who,
after conviction of a felony, “and having been imprisoned tﬁerefor in a State
prison of this State shall hereafter be granted a gardon by the Governor of this
State for the reason that the crime with which he was charged was either not
committed at all or, if committed, was not committed by him”; and second, any
person who, after conviction of a felony, “being innocent of the crime with which
he was charged for either of the foregoing reasons, shall have served the term.
or any part thereof for which he was imprisoned.” These two definitions seem to
be redundant, for any person meeting the first definition would seem to also
satisfy the second. The reason for the redundancy lies in the fact that the statute
originally included in the second category only persons who had served the full
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the pecuniary injury sustained but may not exceed $5,000; 25 and the
amount fixed by the Legislature on recommendation of the State Board
of Control is conclusive upon the courts.?®6 In general, the statutory
indemnity permits at least a portion of the personal loss incurred in
the conviction of an innocent person to be borne by the taxpayers whose
public servants brought about the loss.

Since indemnity for erroneous conviction is purely statutory in
nature, Muskopf apparently has no direct effect thereon. However, the
absence of governmental immunity suggests the possibility that a per-
son wrongfully convicted may now recover damages for negligent or
intentional acts or omissions by the prosecutor, law enforcement officers,
judge or other public officials which bring about an erroneous convic-
tion. In general, the public officers themselves would ordinarily be
immune from personal liability for such tortious conduct;?” but in
Lipman, it will be recalled, the Supreme Court ruled that the employ-
ing entity may under some eircumstances be liable for damages even
where its culpable officers are wholly immune from personal liability.
The policy considerations relating to this phase of governmental tort
liability since Muskopf are examined below.28

10. Destruction of diseased animals and plants

The Agricultural Code contains several sections authorizing payment
of indemnities to owners of livestock or plants which are required to
be destroyed to prevent the spread of disease. Provisions of this type
exist with respeet to the destruction of tubercular cattle,! cattle in
brucellosis control areas where necessary to prevent the spread of that
disease,? animals and poultry in an animal quarantine distriect which
are infected with or have been exposed to various infectious diseases,?
and host plants of the Oriental fruit fly.* The legislative policy to-
ward such indemnity payments has been selective, and numerous pro-
visions authorizing the destruction of animals, plants and other prop-
erty deemed to be public nuisances have been enacted without provision
for any compensation being paid.®

Injury to or loss of private property in the exercise of the State’s
police powers, for the promotion of public health, safety and welfare,
is regarded in law as demnum absque injuria for which the govern-
mental agency is not liable, either under common law principles or in

term for which they had been imprisoned. Cal. Stat. 1913, ch. 165, § 1, p. 245.
The words ‘“or any part thereof,” in the second definition, were inserted by
amendment in 1931. Cal. Stat. 1931, ch. 775, § 1, p. 1615, This amendment also
eliminated a third category of claimants defined in the original 1913 statute,
namely, persons convicted of a felony and imprisoned therefor who ‘shall here-
after, on a retrial of the case, or on reversal on appeal of the final judgment of
conviction, be acquitted or discharged” for either of the two reasons specified.

% CAL. PEN. CopE § 4904. This amount was set in the original 1913 Act, cited note 24
supra, and has never been increased.

2 See Plum v. State Bd. of Control, 51 Cal. App.2d 382, 124 P.2d 891 (1942).

27 See Oppenheimer v. Ashburn, 173 Cal. App.2d 624, 343 P.2d 931 (1959) (immunity
of judges) ; Turpen v. Booth, 56 Cal, 65, 38 Am. Rep. 48 (1880) (grand jurors) ;
‘White v. Brinkman, 23 Cal. App.2d 807, 73 P.2d 254 (1937) (public prosecutor) :
Coverstone v. Davies, 88 Cal.2d 315, 239 P.2d 876 (1952) ; White v. Towers, 37
Cal.2d 727, 235 P.2d 209 (1951) (law enforcement officers).

28 See pp. 411-16 infra.

1 CAL. Agric. Cope § 239,

2 CAL. AGRIC. CODE § 264.

3 CaLn. Agrrc. Cooe § 207.

£ CAL, AGrIC. CODE § 153.2.

6 See, €.9., CAL. AGRIC. Cope § 115 (pest-infected shipments of plants) ; § 1563 (host
plants of citrus white fly) ; § 160 (host plants of white pine blister rust) ; § 207.7
(horses, mules and other animals infected with dourine) ; §§ 276.4, 276.5 (diseased
beehives) ; § 311.1 (uninspected meat).



76 CALIFORNIA LAW REVISION COMMISSION

inverse condemnation.® Voluntary payment of indemnity in such cases,
however, is deemed a constitutional exercise of legislative discretion
and not a prohibited gift of publiec funds, on the theory that it will
encourage cooperation of persons affected, reduce costs of enforcement
of the health measures in question, and thereby promote the public
purpose objective of the statute.”

The indemnity authorized to be paid, however, is not always governed
by a uniform rule, nor is it necessarily the full market value of the
property destroyed.® In addition, detailed and sometimes onerous con-
ditions and exceptions are preseribed.? Since the loss is otherwise non-
compensable, the conditions on which such indemnity is made payable
are, of course, simply matters for legislative diseretion.10

The indemnity statutes here cited create a liability which is purely
statutory ; and it follows that the abrogation of governmental immunity
by Muskopf will not alter the situation. However, when a public officer
destroys private property under the claimed authority of one of the
many statutes so providing, he may expose himself to personal liability
if the destruction is later found by a court to be wrongful and not in
conformity with the statutory authorization.!® When this is the case,
it would seem plausible that the employing entity should also be liable
upon the basis of respondeat superior, now that governmental immunity
does not preclude such a result. On the other hand, the trend toward ex-
pansion of the rule that officers are immune from suit for discretionary
acts in the course of their duties!? betokens the likelihood that live-
stock and agricultural inspectors engaged in destroying diseased prop-
erty may be entitled to immunity.!® Under Lipman, however, such
personal immunity would not necessarily exonerate the employing pub-
lic entity from liability, and the injured farmer would not thus be
wholly devoid of a remedy for unauthorized destruetion of his plants

or animals.14

6 Miller v. Schoene, 276 U.S. 272 (1928) ; Affonso Bros. v. Brock, 29 Cal. App.2d 26,
84 P.2d 515 (1938). See also, Patrick v. Riley, 209 Cal. 350, 287 Pac. 4565 (1930).

7See Dittus v. Cranston, 53 Cal.2d 284, 1 Cal. Reptr. 327, 347 P.2d 671 (1959);
Patrick v. Riley, 209 Cal. 350, 287 Pac. 455 (1930).

8 CAL. AGRIC. Copr §§ 239 and 264, for example, authorize the owner of destroyed
cattle to be paid the proceeds (if any) of the salvage of the animal plus *“one-
third of the difference between the appraised value and the proceeds of the sale
of the salvage, but in no instance to exceed fifty dollars ($50) for any grade
animal or seventy-five dollars ($75) for any purebred animal.” Cal. AGric. CODE
§ 153.2, on the other hand, authorizes payment to owners of destroyed Oriental
fruit fly host plants of their value as fixed by the director of agriculture to
“reimburse the owner of the plant which is destroyed for the loss which he
WO\;ld h%ve sustained if the plant had not been infested and had not [sic] been
destroyed.”

® See CAL. AGRIC. Copr §§ 240, 264.1, prescribing conditions under which no indemnity
is payable (e.g., where the owner has violated quarantine regulations, has
failed to clean and disinfect the premises as required, etc.).

10 Affonso Bros. v. Brock, 29 Cal. App.2d 26, 84 P.2d 515 (1938).

1 See Lertora v. Riley, 6 Cal.2d 171, 57 P.2d 140 (1936) ; Affonso Bros. v. Brock, 29
Cal. App.2d 26, 84 P.2d 515 (1938).

13 For discussion of the doctrine of official immunity, see pp. 246-60, infra; 2 HARPER
& JAMES 1638-46.

3 The rule that the enforcing officer must proceed at the risk of personal liability
has been widely and persuasively condemned, with most authorities recommend-
ing as a more realistic and salutary substitute therefor a rule of personal im-
munity of the officer coupled with Hability of the governmental employer. 3 DaAvis,
ADMINISTRATIVE LAw 531-36 (1958); 2 HARPER & JAMES 1632-46. See also
PROSSER, TORTS 780-84 (2d ed. 1955) ; Jennings, Tort Liability of Administrative
Officers, 21 MINN. L. REV. 263 (1937).

#In Affonso Bros. v. Brock, supra note 10, the court appears to have deemed the
existence of a right of action against the officer, in which the owner may litigate
the alleged wrongfulness of the destruction of his property and recover damages
if such destruction was in fact not authorized by the facts upon which the offi-
cer acted, as essential to the constitutionality of the statute permitting such
destruction. To the extent that this is true, it should be noted that the elimina-
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11.  Private property commandeered during emergency

In times of great emergency or disaster, public officials may find it
necessary to commandeer or even destroy private property in order to
protect the public safety and welfare. When this is done in good faith
and under reasonably apparent necessity, the courts have recognized
that the officer is personally immune from tort liability for the damage
or loss suffered by the owner of the property.1®

On the other hand, the decisional law (absent statutory provisions
for payment of compensation) is somewhat inconclusive as to whether
the public entity is required to compensate the owner in such cases.l®
In passing upon a claim for destruction by American military forces
of an oil refinery in the Philippines, the Supreme Court of the United
States conceded that just compensation must be paid under the Fifth
Amendment when private property is taken by the United States for
public use.’” On the facts of the case before it, however, the Court drew
a distinetion between instances of seizure of property by the military
for ‘‘use’’ in future operations, and destruction of property to promote
a military objective, holding the latter to be a nonecompensable loss.
The rather obvious difficulties likely to arise in applying this distinction
led the Court, in all likelihood, to add the following precautionary
statement to its opinion: ‘‘No rigid rules can be laid down to distin-
guish compensable losses from noncompensable losses. Each case must
be judged on its own facts.’’ 18

Many of the problems of ascertaining whether liability exists for
emergency uses of private property have been resolved by legislation
in California. Under the California Disaster Act,'® the Governor, dur-
ing a state of extreme emergency or a state of disaster, has been given
broad emergency powers. Section 1585 of the Military and Veterans
Code provides that in the exercise of these powers, the Governor

is authorized to commandeer or utilize any private property or
personnel deemed by him necessary in carrying out the responsi-
bility . . . vested in him as Chief Executive of the State and the
State shall pay the reasonable value thereof. [ Emphasis added.]

In addition the Governor has power to order the employees of any ecity,
county or district to perform emergency services outside the boundaries
of their respective entities. Section 1587 of the Military and Veterans
Code provides, in connection therewith, that:
During a state of extreme emergency or a state of disaster in the
event that any equipment owned, leased or operated by any county,

tion of the doctrine of sovereign immunity, and hence the responsibility of the
governmental employer for such damages, removes whatever necessity may have
existed for the rule of personal liability in the past.

B Surocco v. Geary, 3 Cal. 69 (1853). See generally 1 HARPER & JAMEs 202-203, and
cases there cited.

18 Dictum in Surocco v. Geary, supra note 15, intimates that the city would not be
liable either on the theory of inverse condemnation or of tort. The California
Legislative Counsel has concurred in this view so far as actions taken by the
Governor under the California Disaster Act are concerned. See Opinion of Legis-
lative Counsel, 2 SEN. J. 1770 (Reg. Sess. 1951). The weight of the case law
in other states, however, is to the contrary. See Annot.,, 137 A.L.R. 1290 (1942) ;
18 Am. JUrR. Eminent Domain § 16, pp. 642-643 (1938); 56 AM. JUR. War § 33
(1947). Recent cases have, however, introduced into the subject a distinction
between a commandeering of property for future use (which is compensable in
inverse condemnation) and immediate destruction of property to serve military
objectives (deemed noncompensable). See Annot., 97 L. BIp. 164 (1953).

17 United States v. Caltex (Philippines), Inc., 344 U.S. 149 (1952).

18Jd. at 156, per Mr. Chief Justice Vinson.

¥ CaAL. MiL. & VET. Copr §§ 1500-1600.
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city and county, city or district, is damaged or destroyed while
being used outside of the territorial limits of the public agency
owning such equipment, the public agency suffering loss shall be
entitled to file a elaim for the amount thereof against the State of
California . . . .

The same section goes on to expressly declare that the claim shall not
include compensation for the services of the claimant agency’s person-
nel, nor for rental, use or ordinary wear and tear of such equipment.
In short, Seetion 1587 appears to contemplate State liability only for
damage or destruction of equipment.2?

The liability established by Sections 1585 and 1587, quoted above,
appears to be strictly statutory, and hence would not seem to be affected
by Muskopf or Lipman. To the extent that emergency conditions arise
which are not embraced within these sections, however, common law
principles of liability would obtain. In such cases, the nonavailability
of governmental immunity as a defense would seem to open the way
to a judicial approval of the liberal rules of liability which obtain in
certain other jurisdictions.?! Indeed, a somewhat veiled intimation that
the California Supreme Court is prepared to make such an enlarge-
ment where deemed appropriate is found in the Lipman opinion.?? A
legislative rule governing the subject would seem to be appropriate.

12. Damages resulting from public improvement projects

The proliferation of governmental services to meet the needs of a
growing population and an increasingly industrialized economy inevi-
tably requires many forms of public improvements to be built. Often
such improvements seem to fall into the conceptual ¢‘twilight zone’’ !
between eminent domain and police power where the liability of the
governmental agency for damages is somewhat uncertain.? If the project

2 Read literally, Section 1587 might appear to be simply a claims presentation provi-
sion. However, it expressly incorporates Section 1586 of the Military and Veterans
Code as prescribing the manner of presentation of a damage claim; and Section
1586 in turn incorporates by reference the provisions of the Government Code
(i.e., CAL. Govr. CopE §§ 600-655) relating to inverse condemnation claims against
the State, which provisions “shall govern the presentment, allowance or rejection
of such claims and the conditions upon which suit may be brought against the
State. Payment for such property . . . shall be made from any funds appropriated
by the State for such purpose.” The quoted language seems to clearly indicate
a legislative intent to make the State substantively liable. Far less clear lan-
guage was held to constitute a walver of sovereign immunity in Hayashi v.
Alameda County Flood Control & Water Conservation Dist., 167 Cal. App.2d
584, 334 P.2d 1048 (1959).

% See discussion at pp. 480-82, infra. Cf. Annot.,, 137 AL.R. 1290 (1942); 18 Awm.
JUr. Eminent Domain § 16 (1938); 56 AM. JUR. War § 33 (1947).

22 See Lipman v. Brisbane Elementary School Dist, 55 Cal.2d 224, 229, 11 Cal.
Rptr. 97, 99, 359 P.2d 465, 467 (1961). In holding that a public employer may,
in some circumstances, be liable even though its employee is immune from lia-
bility resulting from discretionary conduct, Mr. Chief Justice Gibson cites, inter
alia, Hall & Wigmore, Compensation for Property Destroyed to Stop the Spread
of a Conflagration, 1 ILL. L. Rev. 501, 514 (1907). The cited article urges
that although the responsible officers are properly held to be immune from per-
sonal liability when, acting reasonably, they destroy private property to prevent
the spread of fire, the entity which benefits from their act should be required
to assume the liability for the loss. This citation is particularly significant in
view of the fact that one of the leading cases affirming the officer’s immunity
in such a case, but at least obliquely intimating that the entity is also immune,
is the early California case of Surocco v. Geary, 3 Cal. 69 (1853), cited in notes
15 and 16 supra.

1 The phrase is one coined by the late Mr. Justice Carter. See Los Angeles County
Zg‘llggcsi)Control Dist. v. Southern Cal. Edison Co., 51 Cal.2d 331, 344, 333 P.2d 1, 9

2 See House v. L.os Angeles County Flood Control Dist.,, 25 Cal.2d 384, 153 P.2d 950
(1944) ; Hunter v. Adams, 180 Cal. App.2d 511, 4 Cal. Rptr. 776 (1960). Cf.
Southern Cal. Gas Co. v. City of Los Angeles, 50 Cal.2d 713, 721, 329 P.2d 289,
293 (1958) (Carter, J., concurring).
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is classified as an exercise of police power, injuries suffered by private
interests may be noncompensable as damnum absque injuria® Even
where the power of eminent domain is being exercised, however, there
are limits to the injuries for which just compensation is required to
be paid.* On the other hand, police power, too, has its limits and under
some circumstances may result in public liability for damages in inverse
condemnation.?

The Legislature has been active in attempting to resolve problems
arising in this area. Many statutory provisions attempt to settle the
potential controversies which might arise by expressly imposing lia-
bility upon the public entity making the improvement. The statutes
may conveniently be classified in three groups for the purpose of
analysis and discussion: (a) statutes relating to relocation of utility
facilities; (b) statutes requiring restoration of intersections when im-
provements are installed in public streets; and (¢) other miscellaneous
provisions imposing liability for damages resulting from public im-
provements. .

(a) Relocation of utility facilities. In urban areas, the subsurface area
beneath street pavements often is occupied by a variety of conduits,
sewer pipes, storm drains, water mains, gas lines, telephone and tele-
graph cables, and like facilities. These structures may be owned and
operated by public agencies or by private enterprises, and may be
situated in the street by virtue of proprietary property rights,® under
statutory authorization,” or pursuant to a franchise granted by the
city or county exercising jurisdiction over the street.®

As new underground facilities are needed from time to time, acute
problems often arise with respect to the relocation, reconstruction or
alteration of existing subsurface structures to make room for the new
ones. If the facility to be added demands little in the way of space
requirements and its subsurface location may be determined with con-
siderable flexibility, the relocation and alteration problem is seldom
serious. But when the new structure requlres a very large proportlon
of the subsurface space, or engineering requirements dictate that its
location be restricted to a particular portion of the area beneath the
street, the economic implications of the problem may be of substantial
size. Installation of storm drains, sewers and water mains, for example,
often require substantial structural alterations to utility facilities
beneath the surface, such as gas mains, telephone lines, or water pipes.
‘Which agency is liable for the cost of such alterations and relocations?
Should the cost be borne by the public entity installing the new sub-
8 People ex rel. Dep’t of Pub. Works v. Russell, 48 Cal.2d 189, 309 P.2d 10 (1957);

Archer v. City of Los Angeles, 19 Cal. 24’ 19, 119 P.2d 1 (1941); Hunter v.
Adams, 180 Cal. App.2d- 511, 4 Cal. Rptr. 776 (1960) See also, Bauer v. County
of Ventura, 45 Cal.2d 276, 289 P.2d 1 (1955).

4« See People ex rel. Dep't of Pub. Works v. Symons, 54 Cal.2d 855, 9 Cal. Rptr. 363,
357 P.24 461 (1960) ; People ex rel. Dep’t of Pub. Works v. Ayon, 54 Cal.2d 217,
5 Cal Rptr. 151, 352 P.2d 519 (1960), cert. denied, 364 U.S. 827 (1960).

5 Bauer v. County of Ventura, 45 Cal.2d 276, 289 P2d 1 (1955) ; House v. Los
Angeles County Flood Control Dist., 25 Cal.2d 384, 153 P.2d 950 (1944). See Pan-
handle Eastern Pipe Line Co. v. State Highway Comm’'n, 294 U.S. 613 (1935).

8 County of Contra Costa v. Central Contra Costa Sanitary District 182 Cal. App.2d
176, 5 Cal. Rptr. 783 (1960) ; see also Airways Water Co. v. County of Los
Angeles, 106 Cal. App.2d 787, 236 P.24 199 (1951) Colegrove Water Co. v. City
of Hollywood, 151 Cal. 425, 90 Pac. 1053 (1907).

7 See Pacific Tel. & Tel. Co. v. City & County of San Francisco, 51 Cal.2d 766, 336
g’ﬁd(%i §1959); State v. Marin Municipal Water Dist., 17 Cal.2d 699, 111 P.2d

8 See Los Angeles County Flood Control Dist. v. Southern Cal. Edison Co., 51 Cal.2d
331, 333 P.2d 1 (1958) ; CAL. PuB. UTIL. Copr §§ 6201-6302,
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structure for whose benefit the relocation or alteration is required?
Or should it be a liability of the utility whose facilities impede the
path of the public improvement? Should liability in such cases be allo-
cated upon the same basis where the facilities being altered are owned
by another public agency as where they are owned by a private cor-
poration ? Should allocation of costs be determined in terms of temporal
priority of installation, or in terms of relative social importance of the
function or service being rendered ?
Questions of this sort have occupied the attention of the Legislature
on many occasions. As a result, numerous statutes expressly impose
liability for such utility relocations upon the public entity engaged in
the installation of the new strueture. The statutory treatment, however,
is not uniform in either scope or coverage, and contains inexplicable
subsidiary variations of policy which ecan be attributed only to the
ad hoc and episodic way in which the problem has been considered.’
It seems reasonably clear, however, that the determination to impose
such liability on the entity making the improvement is entirely a matter
of policy, and that no constitutional impediments preclude the Legisla-
ture from doing s0,® even though in the absence of such legislation the
public entity might not be liable.1
The statutory provisions relating to liability for relocating utility
structures generally are of five distinguishable types:
First, there are 35 special district statutes which, in substance, pro-
vide that:
The district, in exercising such power [of eminent domain], shall
in addition to the damage for the taking, injury, or destruction
of property, also pay the cost of removal, reconstruction, or re-
location of any structure, railways, mains, pipes, conduits, wires,
cables or poles of any public utility which is required to be moved
to a new location.

Language substantially like this is found in the following statutes:

Govr. Copr § 61610 (community services districts).

H. & 8. Copp § 5998 (regional sewage disposal districts) .1

Pus. UTIL. Copm § 25708 (transit districts).

Pus. UriL. Cope § 28953 (San Francisco Bay Area Rapid Transit District).

‘WATER CoDE § 60230(8) (water replenishment districts).

Municipal Water District Act of 1911, Cal. Stat. 1911, ch. 671 §§ 12(7), 12(7a),
as amended by Cal. Stat. 1961, ch, 669, § 1, p. 1887, CAL. GEN. LAWS ANN. Act
5243 (Deering Supp. 1961), CAL. WATER CobE APP. §§ 20-12(7), 12(7a) (West

Supp. 1961).
® See Southern Cal. Gas Co. v. City of Los Angeles, 50 Cal.2d 713, 719, 329 P.2d 289,
292 (1958), “. . . there would appear to be no basic principle ‘that ‘'would prohibit

granting a utility a right to compensation for relocating its lines as part of its
franchise although such right would not otherwise pass. This view finds support
in cases holding that the Legislature may provide for such compensation. [Citing
cases from New York, Maryland, Pennsylvania, Maine, New Hampshire and
Ohio.]” See also Dittus v. Cranlton, 53 Cal.2d 284, 9 Cal Rptr 314, 347 P.24
671 (1959) ; Patrick v. Riley, 209 Cal. 350, 287 Pac. 455 (1930).

10 See cases cited note 13 infra. The entity, however, is ordinarily liable in inverse
condemnation if the utility facilities are maintained under private easement or
other proprietary rights rather than a mere franchise privilege. Southern Cal.
Gas Co. v. Los Angeles County Flood Control Dist, 169 Cal. App.2d 840, 338
P.2d 29 (1959). See Panhandle Eastern Pipe Line Co. v. State Highway Comm’ n,
supra note 5.

1 The Regional Sewage Disposal District Act was repealed by Cal. Stat. 1959, ch.

309, §1, p. 3581, The repealing provision, however, contained a savings clause
to the effect that existing districts “shall remain unaffected by such repeal.”
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Alameda County Flood Control and Water Conservation District Act, Cal. Stat.
1949, ch. 1275, § 5(13), as amended by Cal. Stat. 1961, ch. 1565, § 1, p. 3384, CAL.
GEN, LAws ANN. Act 205, § 5(13) (Deering Supp. 1961), CAL. WATER CODE APP.
§ 55-5(13) (West Supp. 1961).

Antelope Valley-East Kern Water Agency Law, Cal. Stat. 1959, ch. 2146, § 61(7),
p. 5153 CAL. GEN. LAws ANN. Act 9095, § 61(7) (Deering Supp. 1961), CaAL.
WATER CODE APP, 1959 SUPP. § 98-61(7) (West 1959).

Contra Costa County Flood Control and Water Conservation District Law, Cal, Stat.
1951, ch. 1617, § 5(13), as amended by Cal. Stat. 1959, ch. 1886, § 1, p. 4447, CAL.
GEN. LAWS ANN, Act 1656 § 5(13) (Deering Supp. 1961), CAL. WATER CODE APP.
§ 63-5(13) (West Supp. 1961).

Contra Costa County Water Agency Act, Cal. Stat. 1957, ch. 518, § 10, p. 1556, CAL.
GEN. LAws ANN. Act 1658, § 10 (Deering Supp. 1961), CAL. WATER CODB APP.
1959 Supp. § 80-10 (West 1959).

Crestline-Lake Arrowhead Water Agency Act, Cal. Stat. (1st Ex. Sess.) 1962, ch.
40, § 11(9), p. —_, CAL. GEN. L.AwsS ANN. Act 9099a, § 11(9) (Deering Supp.
1962), CAL. WATER CoDE APP. 1959 SuPP. § 104-11(9) (West Supp. 1962).

Del Norte County Flood Control District Act, Cal. Stat. 1955, ch. 166, § 7, p. 620,
CAL. GEN. LAWS ANN. Act 2040, § 7 (Deering Supp. 1961), CAL. WATER CODE APP,
§ 72-7 (West 1956).

Desert Water Agency Act, Cal. Stat. 1961, ch. 1069, § 9, p. 2761, CAL. GEN. LAws
ANN, Act 9097, §9 (Deering Supp. 1961), CAL. WATER CODE APP. 1959 SUPP.

§ 100-9 (West Supp. 1961).

El Dorado County Water Agency Act, Cal. Stat. 1959, ch. 2139, § 8, p. 5086, CAL.
GEN. LAWS ANN. Act 2245, § 8 (Deering Supp. 1961), CAL. WATER CODE APP. 1959
SupP. § 96-8 (West 1959).

Fresno Metropolitan Flood Control Act, Cal. Stat. 1955, ch. 503, § 26, p. 983, CaL.
GEN. LAws ANN. Act 2791, § 26 (Deering Supp. 1961), CaL. WATER CODE AFPP.
§ 73-26 (West 1956).

Fresno Metropolitan Transit District Act, Cal. Stat. 1961, ch. 1932, § 6.3, p. 4061,
CAL. GEN. LAws ANN. Act 2792, § 6.3 (Deering Supp. 1961), Can. Pur. UTIL.
Cope APP. 2, § 6.3 (West Supp. 1961).

Humboldt County Flood Control District Act, Cal. Stat. 1945, ch. 939, § 7, p. 1761,
CAL. GEN. LAws ANN, Act 3515, § 7 (Deering 1954), CAnL. WATER CODE AFPP.
§ 47-7 (West 1956).

Lake County Flood Control and Water Conservation District Act, Cal. Stat. 1951,
ch. 1544, § 5(12), as amended by Cal. Stat. 1959, ch. 1532, § 8, p. 3836, CaL. GBN.
Laws ANN. Act 4145, § 5(12) (Deering Supp. 1961), CanL. WATER CODE APP.
§ 62-5(12) (West Supp. 1961).

Marin County Flood Control and Water Conservation District Act, Cal. Stat. 1953,
ch. 666, § 5(138), p. 1916, CAL. GEN. LAws ANN. Act 4599, § 5(13) (Deering
1954), CAL. WATER CoDE APP. § 68-5(13) (West 1956).

Mojave Water Agency Law, Cal. Stat. 1959, ch. 2146, § 14, p. 5133, CAL. GEN. LAWwWS
ANN. Act 9095, § 14 (Deering Supp. 1961), CAL. WATER CoDE APP. 1959 SUPP.

§ 97-14 (West 1959).

Monterey County Flood Control and Water Conservation District Act, Cal. Stat.
1947, ch. 699, § 6, p. 1743, CaL. GEN. LAWS ANN. Act 5064, § 6 (Deering 1954),
CAL. WATER CODE APP. § 52-6 (West 1956).

Napa County Flood Control an@ Water Conservation District Act, Cal. Stat. 1951,
ch. 1449, § 6, p. 3415, CAL. GEN. L.aws ANN. Act 5275, § 6 (Deering 1954), CaAL.
‘WATER CODE APP, § 61-6 (West 1956).

Sacramento County Water Agency Act, Cal. Stat. (1st Ex. Sess.) 1952, ch. 10, § 3.4,
p. 317, Can. GEN. LaAws ANN. Act 6730a, § 3.4 (Deering 1954), CAL. WATER CODE
APP, § 66-3.4 (West 1956).

San Gorgonio Pass Water Agency Law, Cal. Stat. 1961, ch. 1435, § 9, p. 3245, CAL.
GEN. Laws ANN, Act 9099, § 9 (Deering Supp. 1961), CarL. WATER CODE APP.
1959 Svupp. § 101-9 (West Supp. 1961).
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San Joaquin County Flood Control and Water Conservation District Act, Cal.
Stat. (1st Ex. Sess.) 1956, ch. 46, § 5(13), as amended by Cal. Stat. 1961, ch.
933, § 4, p. 2559, CaL. GEN., LAwWs ANN. Act 7150, § 5(13) (Deering Supp. 1961),
CAL. WATER CobE APP. § 79-5(13) (West Supp. 1961).

San Luis Obispo County Flood Control and Water Conservation District Act, Cal.
Stat. 1945, ch. 1294, § 6, p. 2430, CaL. GEN. L.Aws ANN. Act 7205, § 6 (Deermg
1954), CAL. WATER CODE APP. § 49-6 (West 1956).

San Mateo County Flood Control District Act, Cal. Stat. 1959, ch. 2108, § 3(8), p.
4886, CAL. GEN. LAWS ANN. Act 7261, § 3(8) (Deering Supp. 1961), CaL. WATER
CopbE Aprp. 1959 SuPP. § 87-3(8) (West 1959).

Santa Barbara, County Flood Control and Water Conservation District Act, Cal.
Stat. 1955, ch. 1057, § 5(12), p. 2007, CAL. GEN. LLAWS ANN. Act 7304 (Deering
Supp. 1961), CaL. WATER CODE APP. § 74-5(12) (West 1956).

Santa Barbara County Water Agency Aét, Cal Stat. 1945, ch. 1501, § 3.4, p. 2782,
CAn. GEN. LAws ANN. Act 7308, § 3.4 (Deering 1954), CAL. WATER CODE AFP.
§ 51-3.4 (West 1956).

Santa Clara-Alameda-San Benito Water Authority Act, Cal. Stat. 1955, ch. 1289,
§ 21(5), p. 2352, CaL. GEN. L.AWS ANN. Act 9102, § 21(5) (Deering Supp. 1961),
CAL. WATER CODE APP. § 76-21(5) (West 1956).

Santa Clara County Flood Control and Water Conservation District Act, Cal. Stat.
1951, ch. 1405, § 6, as amended by Cal. Stat. (1st Ex. Sess.) 1952, ch. 20, § 3,
p. 373, CAL. GEN. LAws ANN. Act 7335, § 6 (Deering 1954), CAL. WATER CODE
APP. § 60-6 (West 1956).

Santa Cruz County Flood Control and Water Conservation District Act, Cal. Stat.
1955, ch. 1489, § 49, p. 2705, CAL. GEN. LAWS ANN. Act 7390, § 49 (Deering Supp.
1961), CAL. WATER CODE APP. § 77-49 (West 1956).

Shasta County Water Agency Act, Cal. Stat. 1957, ch. 1512, § 66, p. 2851, CAL.
GEN. LAws ANN. Act 7580, § 66 (Deering Supp. 1961), CAL. WATER CODE APP.
1959 Supp. § 83-66 (West 1959).

Solano County Flood Control and Water Conservation District Act, Cal. Stat. 1951,
ch, 1656, § 3.4, as amended by Cal. Stat. 1957, ch. 1502, § 1, p. 2830, CAL. GEN.
LAws ANN. Act 7733, § 3.4 (Deering Supp. 1961), CAL. WATER CODE APP. § 64-3.4
(West Supp. 1961).

Upper Santa Clara Valley Water Agency Law, Cal. Stat. (1st Ex. Sess.) 1962, ch.
28, § 15(7), p. __, CAL. GEN. Laws ANN. Act 9099b, § 15(7) (Deering Supp.
1962), CAL. WATBR CopE APP. 1959 Supp. § 103-15(7) (West Supp. 1962).

Of the 35 provisions just cited, all but one 2 incorporate the liability
clause in question within general provisions conferring upon the dis-
trict the power of eminent domain. Liability for removal, reconstruc-
tion and relocation costs, according to the literal wording of these pro-
visions, obtains only when the district is exercising ‘‘such power’’ of
eminent domain. In the absence of statute, however, it has been held
that a governmental entity is not liable to a franchise occupier of the
public streets for such relocation costs where it is exercising the police
power.2® There is at least a possibility, therefore, that the cited provi-
sions (subject to the lone exception noted) may only impose liability
where the improvement in question cannot be assimilated to the police
1 Santa. Cruz County Flood Control and Water Conservation District Act, Cal. Stat.

1955, ch. 1489, § 49, p. 2705, CAL. GEN. LAws ANN. Act 7390, § 49 (Deering Supp.
1961), CAL. WATER CoDE APP. § 77-49 (West 1956).

8108 Angeles County Flood Control Dist. v. Southern Cal. Edison Co., 51 Cal.2d
331, 333 P.2d 1 (1958); Southern Cal. Gas Co. v. City of Los Angeles, 50
Cal.2d 713, 329 P.2d 289 (1958). Where the utility facilities are in the street by
virtue of private property rights prior in time to the street use, however, com-
pensation for relocation costs must be paid by later improver. County of Contra

(’;ggt%lgéoc)!entral Contra Costa Sanitary Dist.,, 182 Cal. App.2d 176, 5 Cal. Rptr.
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power and hence must seek justification solely as an exercise of eminent
domain.t

Four deviations from the general pattern of statutory language are
also worth noting.

The typical provision quoted above as the prototype of all 35 cited
sections, it will be observed, expressly imposes liability for the cost of
““removal, recomstruction, or relocation’’ of structures. (Emphasis
added.) In nine of the cited provisions, however, there appears to be a
studious attempt to limit the liability to the cost of removal or reloca-
tion,'® thereby impliedly precluding any liability for reconstruction
expense. This difference in statutory language may indicate a legisla-
tive policy determination not to impose upon the nine districts in ques-
tion the cost of newly constructed improvements which, by replacing
older, largely depreciated structures, may increase the total capital
assets of, and thus unduly enrich, the public utility owner. The reason
why this policy has been applied in such a selective manner (s.e., in
only nine of the ecited statutes), however, is not apparent.

1 The placing of the relocation-cost clause in the context of eminent domain provi-
sions is consistent with the general legislative policy reflected in Code of Civil
Procedure Sections 1248(6) and 1248a, which sections include removal and relo-
cation costs as part of the damages recoverable in condemnation proceedings. See,
e.g., City of Long Beach v. Pacific Elec. Ry., 44 Cal.2d 599, 283 P.2d 1036 (1955) ;
Southern Cal. Gas Co. v. Los Angeles County Flood Control Dist., 169 Cal. App.2d
840, 338 P.2d 29 (1959). Moreover, some special district statutes expressly con-
template that a judgment in condemnation proceedings may require such reloca-
tions to be made by the district. See, e.g., Humboldt County Flood Control Act,
Cal. Stat. 1945, ch. 939, §30, p. 1773, CAL. GeEN, Laws ANN. Act 3515, § 30
(Deering 1954), CAL. WATER Copm APP. § 47-30 (West 1956) ; Marin County
Flood Control and Water Conservation District Act, Cal. Stat. 1953, ch. 666, § 28,
p. 1933, CAL. GEN. LLAws ANN. Act 4599, § 28 (Deering 1954), CAL. WATER CODE
APP. § 68-28 (West 1956); Santa Barbara County Flood Control and Water
Conservation District Act, Cal. Stat. 1955, ch. 1057, § 30, p. 2023, CaAL. GBN.
Laws ANN. Act 7304, § 30 (Deering Supp. 1961), CAL. WATER CoDE APP. § T4-30
(West 1956). On the other hand, the Supreme Court, in Los Angeles County
Flood Control Dist. v. Southern Cal. Edison Co., supra note 13, at 337, 333
P.2d at 4, quoted Section 5(13) from the Marin County Flood Control and
Water Conservation District Act, supra, as Indicating a legislative intent to
authorize payment of such costs by the district where it was exercising the
police power. The precise problem of interpretation here raised, however, does
not appear to have been argued in the Edison Co. case, and hence any impli-
cations drawn from the opinion on this score should be viewed with reservations.

13 The El Dorado County Water Agency Act, Cal. Stat. 1959, ch. 2139, § 8, p. 5086,
CAL. GBN. LAws ANN. Act 2245, § 8 (Deering Supp. 1961), CAL. WATER CODE
APP. 1959 Supp. § 96-8 (West 1959), contains the following language: “The
agency in exercising such power [of eminent domain] shall, in addition to the
damage for the taking, injury, or destruction of property, also pay the cost of re-
moval and relocation of any structure, railways, mains, pipes, conduits, wires,
cables or poles of any public utility which require removal only, or removal and
reinstallation in a new location.” (Emphasis added.) Similar language, seemingly
excluding any reconstruction costs, is found in the Mojave Water Agency Law,
Cal. Stat. 1959, ch. 2146, § 14, p. 5133, CAL. GEN. Laws ANN. Act 9095, § 14
(Deering Supp. 1961), CAL. WATER CODE APP. 1959 SuprP. § 97-14 (West 1959) :
Monterey County Flood Control and Water Conservation District Act, Cal. Stat.
1947, ch. 699, § 6, p. 1743, CaL. GEN. Laws ANN. Act 5064, § 6 (Deering 1954),
CAL. WATER CoDE APP. § 52-6 (West 1956) ; Napa County Flood Control and
‘Water Conservation District, Cal. Stat. 1951, ch, 1449, § 6, p. 8415, CAL. GEN,
Laws ANN. Act 5275, § 6 (Deering 1954), CAL. WATER CODE APP. § 61-6 (West
1956) ; San Luis Obispo County Flood Control and Water Conservation District
Act, Cal. Stat. 1945, ch. 1294, § 6, p. 2430, CAL. GEN. LAWS ANN. Act 7205, § 6
(Deering 1954), CAL. WATER CoDE APP. § 49-6 (West 1956) ; Santa Barbara
County Water Agency Act, Cal. Stat. 1945, ch. 1501, § 3.4, p. 2782, CaL. GEN.
LAaws ANN, Act 7303, § 3.4 (Deering 1954), CAL. WATER CODE APP. § 51-3.4
(West 1956) ; Santa Clara County Flood Control and Water Conservation Dis-
trict Act, Cal. Stat. 1951, ch. 1405, § 6, as amended by Cal. Stat. (1st Ex. Sess.)
1952, ch. 20, § 3, p. 373, CaL. GEN. LAWS ANN. Act 7385, § 6 (Deering 1954),
CAL. WATER CoDE APP. § 60-6 (West 1956) ; Shasta County Water Agency Act,
Cal. Stat. 1957, ch. 1512, § 66, p. 2851, CaL. GEN. LAWS ANN. Act 7580, § 66
(Deering Supp. 1961), CaL. WATER CopE APp. 1959 Supp., § 83-66 (West 1959) ;
Solano County Flood Control and Water Conservation District Act, Cal. Stat.
1951, ch. 1656, § 3.4, as amended by Cal. Stat. 1957, ch. 1502, §1, p. 2830, CaL.
GEN. LAwS ANN. Act 7733, § 8.4 (Deering Supp. 1961), CAL. WATER CODE APP.
§ 64-3.4 (West Supp. 1961).



84 CALIFORNIA LAW REVISION COMMISSION

An alternative method for solving the ‘‘betterments’ problem, in
cases where reconstruction of old utility facilities is required, is not to
deny all compensation (as in the nine provisions discussed in the pre-
ceding paragraph) but instead to allow a credit to the entity making
the improvement. Thus, in the San Francisco Bay Area Rapid Transit
Distriet Aect, typical provision is made for payment of costs of ‘‘re-
moval, reconstruction, or relocation’’ of public utility facilities, but
the district is only required to pay the ‘‘cost, exclusive of betterment
and with credit for salvage value.”” Of the 35 statutes cited above, this
is the only one adopting this alternative.

A third deviation from the dominant legislative pattern should also
be observed. The concluding words of the typical provision quoted
above, it will be noted, limit the application of the liability clause to
instances in which publie utility structures are ‘‘required to be moved
to a new location.’”’ This language would appear to preclude liability
for alterations or reconstructions not involving an actual moving to a
new location, as where, for example, it is necessary to cut, remove, and
ultimately restore an existing pipe, conduit, or pole, without changing
its loeation, in order that the district may install its new facility under-
neath or in close proximity thereto. It thus may be significant to observe
that in one 18 of the cited statutes (but not in any of the other 34) the
distriet’s liability is not limited to public utility facilities which require
removal to a new location, but extends to all such facilities which are
‘“required to be reconstructed or relocated.’’

A final (and unique) deviation from the usual pattern of language
is found in the Fresno Metropolitan Transit District Act of 1961. Seec-
tion 6.3 of this act employs the general language of the provision
quoted above, thereby imposing on the district the duty to pay the
costs of removal, reconstruction or relocation of public utility facilities;
but this duty is then qualified by a proviso in these words: ‘‘provided
such facilities are being maintained pursuant to a franchise from a city
or county.’”” The policy underlying the language of the proviso is diffi-
cult to discern. By limiting the duty of the district to pay for removal
and reconstruction costs to cases of facilities maintained under city or
county franchise, an obvious inference arises that the Legislature
thereby intended to immunize the district from any such liability in
other cases. A telephone company, for example, would appear to have
no right to recover for reconstruction or relocation costs incurred by
reason of an improvement or installation by the district, for telephone
facilities are maintained in public streets under statutory franchise
rights independent of city or county control.!” Indeed, if taken to its
logical extreme, the proviso impliedly immunizes the district from such
liability even when the utility facilities required to be relocated are
sitnated in a privately owned right-of-way and hence are not main-
tained under franchise from any public entity. In this latter situation
(and possibly even in the former) the implication of immunity from
liability poses substantial problems of constitutionality in view of the

18 9an Mateo County Flood Control District Act Cal. Stat. 1959, ch. 2108, §3(8),
p. 4886, CAL. GEN. Laws ANN. Act 726 § 3(8) (Deering Supp 1961),
WATER Cobm_APP. 1959 SUPP. § 87-3(8) (West 1959).

17 See CAL. PuB, UTIL. Cope § 7901, as construed in Pacific Tel. & Tel. Co. v. City &
County of San Francisco, 51 Cal.2d 766, 336 P.2d 514 (1959). Other examples of
statutory franchises are collected in State v. Marin Municipal Water Dist.,, 17
Cal.2d 699, 111 P.2d 651 (1941).
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prohibition on the taking of private property for public use without
payment of just compensation.’® In view of the difficulties which it
creates, it is perhaps fortunate that this proviso is found only in the
one statute cited.

Second, there are two statutory provisions which require the district
making the improvement to bear the cost of alteration or relocation of
‘“‘any facilities devoted to a public use’’:1?

Sts. & Hwys. Copp § 32950.5 (parking authorities).
‘WATER CopB §§ 56041(d), 56060 (county drainage districts).

In the absence of a statutory definition of the phrase, ‘‘devoted to a
public use,’’ it would seem probable that it includes any uses for which
the power of eminent domain may be exercised.?® Under this interpre-
tation, it will be noted, the liability created by these two statutes in-
cludes the alteration and relocation costs of publicly as well as pri-
vately owned utility structures; and it is not limited to ‘‘utilities’’
but extends to property devoted to any kind of ¢‘public use.’”’ The 35
provisions discussed immediately above, however, are in terms limited
to structures owned by ‘‘any publie utility,’’ a term which is not only
substantially narrower than ‘‘public use’’ but also lends itself to pos-
sible interpretation as referring only to privately owned facilities.
Finally, the two provisions here cited appear in terms to impose lia-
bility where the required alteration does not require any change of
location, as well as where such change is necessary.

Third, there are ten statutes which impose liability on the public
agency for alteration and relocation costs of designated types of struc-
tures, without limiting them to those owned by ‘‘public utilities’’ (as
in the first category, above) or to those which are ‘“devoted to a public
use’’ (as in the second group). Statutes of this type include:

Pus. UTIiL. CopE § 21634 (California Division of Aeronautics).

Contra Costa County Storm Drainage District Act, Cal. Stat. 1953, ch. 1532, § 7,
p. 3194, CAL. GEN. LAws ANN. Act 1657, § T (Deering 1954), CAL. WATER CODR
AprP. § 69-T (West 1956).

Lassen-Modoc County Flood Control and Water Conservation District Act, Cal.
Stat. 1959, ch. 2127, § 3(g), p. 5010, CAL. GEN. LLAws ANN. Act 4200, § 3(g)
Deering Supp. 1961), CAL. WATER Cope APP. 1959 Supp. § 92-3(g) (West 1959).

Morrison Creek Flood Control District Act, Cal. Stat. 1953, ch. 1771, § 3, p. 3531,
CAL. GEN, LAWS ANN. Act