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NOTE

This pamphlet begins on page 1001. The Commission’s annual
reports and its recommendations and studies are published in
separate pamphlets which are later bound in permanent volumes.
The page numbers in each pamphlet are the same as in the volume
in which the pamphlet is bound. The purpose of this numbering
system is to facilitate consecutive pagination of the hound volumes.
This pamphlet will appear in Volume 7 of the Commission’s
REePORTS, RECOMMENDATIONS, AND STUDIES.
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INTRODUCTION

The California Evidence Code

The California Evidence Code was enacted by Chapter 299 of the
Statutes of 1965. The code as originally enacted was affected by two
other 1965 acts: Chapter 937 added a new subdivision (¢) to Evidence
Code Section 1042, and Chapter 1151 added Sections 810-822 to the
Evidence Code and amended and renumbered ome article heading to
facilitate this addition.

Contents of This Publlccmon

This pubhcatlon contains the text of the Cahforma Evidence Code
and sectional annotations that include (1) official Comments indicative
of legislative intent with respeet to the code, (2) Cross-References
listing  related provisions of the code, and (3) Notes indicating the
source of -certain provisions of the code that were not contained in
the code as originally enaected.

The Evideniece Code legislation also added, amended or repealed a
number’ of: sectlons in other codes. Although thea text of these sections
is' not ‘contained in this publication, the official Commeni to each such
section' is set. out in full. e

Two tables aré-included at the end of this publication to facilitate
a companson ‘of the Evidence Code sections with superseded statutory
provisions. The offitial Comments also provide information as to the
sotrée of Evidence Code sections and the dispesition of superseded
statutory provisions. A third table contains a convenient list of ‘pro-
visions in other codes that were added, amended, or repealed by the
Evidence Code leglslatlon

Ofﬁcual Comments

“In January 1965, the California Law Revision Commission pub-
lished its Recommendatwn Proposing an Evidence Code. See T CAL.
Law RevisioN Comm’~, Rep., Rec. & StupiEs 1 (1965). In presenting
this ‘récoimnmendation to ‘the Legxslature the Commission followed a
practice ﬁrst used in 1963 in connection -with ‘its recommendations
relating to sbvereign immunity: For each recommended Evidence Code
section, the Commission provided a Comment which explained the
séction’s purpose and its relation to other sectiops and discussed some
potential problems of its meaning or applicatidn. Similar Commenis
were included for each section added, amende& or repealed in other
codes.

These Comments are especially significant in the legislative history
of the Evidence Code because of the consideration given them by the
legislative committees that considered the-code. On April 6, 1965, the
Assembly Committee on Judiciary presented to the Assembly a special
report on Assembly Bill No. 333 (which became Chapter 299 of the
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1008 INTRODUCTION

Statutes of 1965). This report, which was printed in the Assembly
Journal, accomplished three things:

(1) It declared that the Judiciary Committee presented it ‘‘to in-
dicate more fully its intent with respect t0 Assembly Bill No. 333°";

(2) It stated that the Commission’s Comments under various. sec-
tions of Assembly Bill No. 333 ‘as set out.in its Recommendation Pro-
poasimg an Evidence Code ‘reflect the intent of the Assembly Committee
on Judiciary in approving the various provisions of Assembly Bill
No. 338,”’ except: to the extent that ‘‘new or revised comments” were
set out in the report itself; and

(8) It set out at length a series of new or revised Comments to
selected sections of Asgembly Bil No, 333 gn its-amended form, stating
that they ‘‘also reflect the intent of the Assembly Committee on
Juditiary in apprbvmg Adsembly Bxll No 333 : See A:smemblyx J om‘xial
Apyil 6,:1965, - ' ’
~On” April 21, 1965, a s1m1lar report wax madef to thei Srenatd by the
Senate: Cbmzmttee on Judiciary to ‘‘indieate more fully its ntent with
respect ‘to: Assembly Bill' No. 333.”” This report, which!was: ’pnnt/ed in
the Senate Journal, (1) adopted as expressing’the Committee’s intent
thé; Law Revision Comnussmn s..Comments ‘‘as revised: and ‘supple-
mented’’ by ‘the Assembly Judiciary :Cammittee repert of: April: 6,
1965, except for.eertain. '‘new or revised ‘comments’’ by: the Senate
Commlttee and (2) set out new or revised Coniments o ‘selected see-
tiong: of. tha bill; See Senate Journal, :April 21,1965, . ;.
-4, this publication, the final. version of each Comment is. set out
amd i3 Gesignated as, either. a.‘Legislativa. Committee, Cqmment” i{for
those. set. forth .in, the committee. reports) or as.a,‘‘Law ‘Bevisian
Commissjon Cpmmgnt” (for. those apprgved by the nommlttees b,ut
not set put. in heir reports). g bt

PR S S
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Other Background Material

The Evidence Code is lafgely' ifie resuﬁ ‘0f a detailed study of the
Uniform;Rilles .of Evidence undertgken by the Law:Revision Commis-
shon ) in 1956.. Nine pamphlets.containing tentative, JTecommendations
and: research: studies: relating to the- Uniform .Rules werg_published
and.-distribuged. by, . the; Commissjon. during 1962—1364,.(,’1‘11%?1 pyblica-
tions .are contained in Viplume 6 of the Commission’s REPoRTS, Rmou-
M:ENDAmNs AND S'wnms .(1964), lmder the followmg,t;tles,, el

: Tenta.tlve Rpcommendatmns and Studlps Relatmg to the Um,form
oy . Rules; of Bvidemee: . ., S N 4

o Arhele' © T @eneral Provisions i 3:'» B R
Article II Judicial Notice o

ru i+ Barden ‘of ' Producing . Evidence, Burden .of Proof;. and

< . rPrésumptions :(Reéplacing :Article III)' SR

it oArticle’ - IV Witmesses - 1oy

i Artiele - V.o Privileges

i o Artiele VT - Bxtrinsie Policies Aﬁecting Admlssablhty
Article VII. Expert and Other Opinion Testimony
Article VIII. Hearsay Evidence
Article IX. Authenticatiom and Content of Writings
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Although these tentative recommendations were superseded by the
Commission’s final Recommendation Proposing an Evidence Code
(January 1965), the research studies included in the publications
listed above contain a statement of the previous California law and
may provide valuable assistance to persons using the Evidence Code.
Note, however, that these studies do not purport to represent the
official views of the Commission or its members, but represent the
opinions, conclusions, and recommendations only of the authors.
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OUTLINE OF EVIDENCE CODE

DIVISION 1. PRELIMINARY PROVISIONS AND
CONSTRUCTION

Short title.

Common law rule construing code abrogated.

Constitutionality.

Construction of code.

Effeet of headings.

References to statutes.

‘‘Division,’” *‘chapter,
and ‘‘paragraph.’’

Construction of tenses.

Construection of genders.

Construetion of singular and plural.

‘“‘Shall’’ and ‘‘may.’’

Code becomes operative January 1, 1967 effect on pending
proceedings.

DIVISION 2. WORDS AND PHRASES DEFINED

Application of definitions.

¢ Action.”’

‘‘Burden of producing evidence.”’
‘‘Burden of proof.”’

¢¢Civil action.”’

‘“Conduet.”’

¢¢Criminal action.”’

““Declarant.”” -

‘‘Evidence."’

‘‘The hearing.”’ ' !
“Hearsay ev1dence o
(1] Law i1 4 [ .

4 Oath ”

‘“Perceive.’’

¢“Person.”’

¢‘ Personal property. ”

¢‘Property.”’

¢ ‘Proof 1]

*“Publie employee R
‘‘Public entity.”” ’ . EAY
‘‘Real property.”’

‘“Relevant evidence.””

‘“State.”’

‘“Statement.’’

‘“Statute.”’ )

“Trier of fact.”” '

‘‘Unavailable as a witness.”’

““Writing.”’

7 ‘‘article,”’ “‘section,’’ ‘‘subdivision,’’

(1011)
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See.

300.

See.

310.
311,
312.

See.

320.

Sec.

350.
351.
352.
353.
354.
355.
356.

OUTLINE OF EVIDENCE CODE
DIVISION 3. GENERAL PROVISIONS
CHAPTER 1. APPRICABILITY OF CODE
Applicability of code.

CHAPTER 2. PROVINCE OF. Qomz'r. AND Jury
Questions of law for eourt. |
Procedure when foreign law cannot be- determmed
Jury as trler of fact

CHAPTER 3. ORDER oF Pnoor“
Power of court to regulate order_ofuproof;- .
CHAPTER 4. ADMITTING AND Emumme EVIDENCE"

I

'Article 1. General Provisions

:Only, relevant evidence admissible. ; -

Adm:ss1b1hty of relevant evidence.

Diseretion of eourt to exclude ev:dence V-

Effect of erroneous admission of evidence.

Effect of erroneous exchusion of evx@emee .

Limited admissibility.

Entire act, declaration, conversation, or wntmg may be bronght
out to elucldate part offered. _

Article 2. Preliminary Determinations on Admmxblhty of Ewdence

See.

400.
401.
402.
403.
404.
405.

406.

See.

410.
411.
412,
413.

e : Y

‘“Preliminary fact.’ Lt S

‘‘Proffered ev1dence

Procedure for determining foundatlonal a.nd other prehm:mry
facts.

Determination of foundational and other: pmhmmm‘y facts
where relevancy, personal knowledge, or aﬁthentlelty is dls-
puted.

Determination of whether proﬁered ewdencem mcmimnatory

Determination of foundational and other prel:umnary facu in
other cases. © naval

Evidence affecting weight or credlblllty £y T

CHAPTER 5. WEIGHT OF Evmmnq;;- GENERALLY :

¢‘Direct evidence.’’ AR
Direct evidence of one witness sufficient. te
Party having power to produce better evidenece.
Party’s failure to explain or deny ewidence.



See.

450.
451.
452,
453.
454,
455.
456.
457.
458,

459.

460.
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DIVISION 4. JUDICIAL NOTICE

Judicial notice may be taken only as authorized by law.
Matters which must be judicially noticed. .
Matters which may be judicially noticed.

Compulsory judicial notice upon request,

Information that may be used in taking Jlldlcml notxce.
Opportunity to present information to court.

Noting for record denial of request to takQJudmlal notice.
Instructing jury on matter Judlcmlly notiged..

Judicial notice by trial court in subsequent ptoceedmgs
Judicial notice by reviewing court. -

Appointment of wexpert by .court.

DIVISION 5. BURDEN OF PROOF BURDEN OF PRODUCING

See.

500.
501.
502.

See.

520.
521.
522.

550.

600.
601.
602.

603.

604.
605.
606.
607.

See.

620.
621.

EVIDENCE PRESUMPTIONS AND IiNFERENCES
. oy
CHAPTER 1 BURDEN oF Pnoor

Artlcle 1 General ;

Party who has the burden of proof -
Burden of proof in criminal aetion: generally
Instructions on hlirden of proof.

”

Artlcle 2 Burden of Proof on Speelﬁc Issues

Clalm that person gullty of crime or Wrongdomg
Claim that petson: didnot exerexse care. R
Clalm that person is or was insane. PR

CHAPTER 2. BURDEN or PnonuommEvancm

Party who has the burdsen of producmg m.dence

i

Cmm-nn 3 Pnnsvmonsmn Im«mmvms L

JRE T
Article 1. General
- IR L sl
Presumption and inference defined.
Classification of presumptions. ,
Statute making one fact prima facie evidence of another fact. -
Presumption affecting the burden of producing eﬁdence*deﬂned.
Effect of presumption affecting-burden’of prodiiding: evuiennd
Presumption affecting the burden: of proof" deﬁned :
Effect of presumption affecting burden of proof.: - -
Effect of certain presumptions in a erimdmal- aotion;'

.- Artiele 2. - Conclusive Presumptions -

Conclusive presumptions.
Legitimacy.
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See.
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639.
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See.

700.
701.
702.
703.
704.

See.

710.
T11.
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Facts recited in written instrument,
Estoppel by own statement or conduct.
Estoppel of tenant to deny title of landlord.

Article 3. Presumptions Affecting the Burden of
Producing Evidence

Presumptions affecting the burden of producing evidence.
Money delivered by one to another.

Thing delivered by one to another. -

Obligation delivered up to the debtor.

Person in possession of order on hinigelf.

Obligation possessed by creditor.

‘Payment of earlier rent or mstallmé_nts

Ownership of things possessed.

Ownership of property by person who exercises acts of
ownership.

Judgment correctly determines rlghts of parties.

‘Writing truly dated.

Letter received in ordinary course of mail.

Conveyance by person having duty to convey real property.

Authenticity of ancient document.
Book purporting to be published by publie authority.
Book purporting to contain reports of cases.

Article 4. Presumptions Aﬁectmg the Burden of Proof

Presumptions affecting the burden bf proof

Legitimacy.

Owner of legal title to property is owner of beneﬁcml title.
Ceremonial marriage.

Official duty regularly performed

Ordinary consequences of voluntary act.

Judicial action lawful exercise of jurisdietion.

Death of person not heard from in deven years.

Unlawful intent.

DIVISION 6 WITNESSES
CHAPTER 1. Coupmncr

General rule as to competency.
Disqualification of witness.
Personal knowledge of witness.
Judge as witness.

Juror as witness.

CHAPTER 2. OATH AND CONFRONTATION

Oath required.
Confrontation.




Seec.

720.
721,
722.
723.

See.

730.
731.
732.
733.

See.

750.
751.
752.
753.
754.

See.

760.
761,
762.
763.
764.

765.
766.
767.
768.
769.
770.
771.
772.
778.
774.
175.
776.
771.
778.
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CHuAPTER 3. EXPERT WITNESSES
Article 1. Expert Witnesses Generally

Qualification as an expert witness.
Cross-examination of expert witness.
Credibility of expert witness.

Limit on number of expert witnesses.

Article 2. Appointment of Expert Witness by Court

Appointment of expert by court.

Payment of court-appomted expert.

Calling and examining court-appointed expert.
Right to produce other expert evidence.

CHAPTER 4. INTERPRETERS AND TRANSLATORS

Rules relating to witnesses apply to interpreters and translators.
Oath required of interpreters and translators.

Interpreters for witnesses.

Translators of writings. ‘

Interpreters for deaf in criminal and commitment cases.

CHAPTER 5. METHOD AND SCOPE OF Egmmunqn
Article 1. Definitions

“‘Direet examination.’’

¢ Cross-examination.’’
¢‘Redirect examination.’’
¢ ‘Recross-exammatlon ”
‘ Leadmg question.”’

Article 2. Exammatlon of Wxtﬁesses

Court-to control mode of interrogation.
Responsive answers.

Leading questions.

‘Writings.

Inconsistent statement or conduct.

Evidence of inconsistent statement of witness.
Production of writing used to- refresh memory
Order of examination.

Cross-examination,

Re-examination.

Court may call witnesses.

Examination of adverse party or witness. :
Exclusion of witness.

Recall of witness.
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CHAPTER 6. CREDIBILITY OF WITNESSES

Article 1. Credibility Generally
Sec.
ki 80. General rule as to credibility;

5 Article 2. Attacking or Supporting Credibility
ec. .
785. Parties may attack or support credlblhty
. 786. Character evidence generally.
787. Specific instances of conduet.
788. Prior felony conviction.
789. Religious belief. S
790. Good character of witness, - _— RPREEN
791. Prior consistent statement of watness. e

DIVISION: 7. OPINION. TESTIMONY AND
SCIENTIFIC EVIDENCE

CHAPTER 1 EXPERT AND Ommﬁpmon TEs'rmonv

g Article 1. Expert and Other Oplmop 'L’estnnony Generaliy s
ec. oo T
800. Oplmon testlmony by lay witness.
801. Opinion testimony by expert witness,
802. Statement of basis of opinion.
803. Opinion based on improper matter. ,;; . *
804. Opinion based on opmlon or statement of another.
805. Opinion on ultimate issue. R

Article 2. Value, Damages, and Ben@ts ;m Emment Domam

and Inverse Condemnaiaon Cases :

Sec. :

810. Article applies only to condemnatlon proceedmgs

811. ‘‘Value of. property.’’

812, Conecept of just compensatlon not aﬁ?ected

813. Value may be showu- qnly by : opipion- teatxmony..

814. Matter upon which opinion must be ba,sed, o

815. Sales of subject property. .

816. Comparable sales.

817. Leases of subject property. . . . .. .

818. Comparable leases. ».. ;.. . 12

819. Capitalization, of income. e

820. Reproductlon cost.

821. Conditions in general v1cm1ty of sub;eet, property

822. Matter upon which opinion may not be based

See.
870. Opinion as to sanity.

Article 3. Opinion . Testimony oanartmular Sub;eets
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g CrAPTER 2. BLoop TESTS TO DETERMINE PATERNITY
ec.
890. Short title.
891. Interpretation. ‘
892. Order for blood tests in civil actions involving patermty
893. Tests made by experts.
894. Compensation of experts.
895. Determination of paternity.
896. Limitation on application in eriminal matﬁhrs ‘
897. Right to produce other expert ewdence ‘. C S

DIVISION 8. PRIVILEGES

Lo o -CHAPTER 1. -DEFINITIOst
See. S e
900. Application of definitions. | =
901. ‘‘Proceeding.’’ K !
902. “‘Civil proceeding.’’
903. ‘‘Criminal proceeding.’’
905, ‘‘Presiding officer.”’

. . b Lot

- CEAPTER 2. APPLIOABILITY OF DIvISION' :

Seec. Y . S
910. Applicability of division. N

‘CHAPTER 3. . GENERAL PrOVISIONS RELATING .TO!PRIVILEGES'
See.
911. G@General rule as to privileges. . Lo
912. Waiver of privilege. ‘ ' RN
913. Comment on, and inferences from exercise. of pnv;legé. o
914. Determmatlon of elalm of pr1v1lege, hmnutlon on: punishmen’t
for contempt.
915. Disclosure of prmieged mformatlon in ruhng on.. élalm of
privilege.
916. : Exelusion of privileged: information where persons aut‘horued
to claim privilege are not present,
917. Presumption that certain communiecations are conﬁdentlal
918. Effect of errér in overruling claim of privilage. ..
919. Admissibility where disclosure erroneously eompelled
920. No implied repeal. o b

L0ty
e

CHAPTER 4. PARTICULAR: van.nens

Article 1. Prmlege of Defendant in ermmal Case T: i
Sec. 1
930. Privilege not to be called as a thness and> not to testify _

Article 2. Privilege Agamst SelfJncrImmatmn
See. . he T
940. Privilege against self-mcnmmation : :

Aftiaecigie
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See.
950.
951.
952.
953.
954,
955.
956.
957.
958.

959.
960.

961.
962.

See.
970.
971.
972,
973.
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Article 3. Lawyer-Client Privilege

“Lawyer.”’

‘¢Client.”’

““Confidential communication between client and lawyer.”’

‘‘Holder of the privilege.”’

Lawyer-client privilege.

‘When lawyer required to claim privilege.

Exception : Crime or fraud.

Exception : Parties claiming through deceased client.

Exception: Breach of duty arlsmg out of lawyer-client rela-
tionship.

Exception: Lawyer as attesting witness.

Exception: Intention of deceased client concerning wntmg
affecting property interest.

Exception: Validity of writing affeeting property interest.

Exception : Joint clients.

Article 4. Privilege Not to Testify Against Spouse

Privilege not to testify against spouse.

Privilege not to be called as a witness against spouse.
‘When privilege not applicable.

‘Waiver of privilege.

Article 5. Privilege for ConfidentialiMarital Communications

See.
980.
981.
982.

983. -

984,
985,
986.
987.

See.
990.

991.
992.
993.

994,
995,
996.
997.

998.

999,
1000.

1001.

Privilege for confidential marital communications.
Exception : Crime or fraud.

Exception : Commitment or similar proceeding.
Exception : Proceeding to establishrcompetence.
Exception : Proceeding between spouses.

.Exception : Certain eriminal proceedings.

Exception : Juvenile court proceeding.
Exception : Communication offered by spouse who is eriminal
defendant. ;

Article 6. Physician-Paﬁent Privilege

‘‘Physician,”’

‘‘Patient.”’

‘“Confidential communication between patient and physician.”’

‘‘Holder of the privilege.’’

Physician-patient privilege.

‘When physician required to claim pr1v1lege

Exception : Patient-litigant exception. -

Exeeption: Crime or tort.

Exception: Criminal proceeding.

Exception : Proceeding to recover damages for criminal conduet.

Exception : Parties claiming through deceased patient.

Exception : Breach of duty arising out of physician-patient
relationship.



Seec.

1002.

1003.
1004.
1005.
1006.
1007.

Sec.

1010.
1011,
1012.

1013.
1014.
1015.
1016.
1017,
1018,
1019.
1020.

1021.

1022.
1023.

1024.
1025.
1026.

Sec.

1030.
1031.
1032.
1033.
1034.

See.

1040.
1041,
1042.

Seec.

1050.
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Exception: Intention of deceased patient coneernmg writing
affecting property interest.

Exception: Validity of writing affecting property interest.

Exception : Commitment or similar proceeding.

Exception : Proceeding to establish competence.

Exception : Required report. :

Exception : Proceeding to terminate righf, license, or privilege.

Article 7. Psychotherapist-Patient Privilege

“‘Psychotherapist.’’

‘‘Patient.”’

““Confidential communication between patlent and psycho-
therapist.”’

‘“Holder of the privilege.’’

Psychotherapist-patient privilege.

‘When psychotherapist required to elaim pnvxlege

“Exception: Patient-litigant exception. '

Exception: Court-appointed psychotheraplst

Exception: Crime or tort.

Exception: Parties claiming through deceased patient.

Exception: Breach of duty arlsmg out of psychotherapist-
patient relationship.

Exception: Intention of deceased patlent concermng writing
affecting property interest. '

Exception : Validity of writing aifectmg pl‘operty interest.

Exception: Proceeding to determine sanity of eriminal
defendant.

Exception: Patient dangerous to himself or others.

Exception: Proceeding to establish compeﬂence ‘

Exception : Required report.

Article 8. Clergyman-Penitent Pl\;ivileges
‘“Clergyman.’’ :
‘‘Penitent.’’ : !
¢‘Penitential communieation.’’

Privilege of penitent.
Privilege of clergyman.

Article 9. Official Information and Identity of Informer
Privilege for official information.
Privilege for identity of informer.
Adverse order or finding in certain ‘eases.:
Article 10. Political Vote °

Privilege to protect secrecy of vote. -
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Article 11. Trade Secret
See.

1060. Privilege to protect trade secret.

CuHAPTER 5. IMMUNITY OF NEWSMAN FROM CITATION FOR CONTEMPT

See. .
1070, Newsman’s refusal to disclose news source.

DIVISION 9. EVIDENCE AFFECTED OR EXCLUDED BY
EXTRINSIC POLICIES

g CHAPTER 1. EvVIDENCE OF CHARACTER, HABIT, OR Cus'rom

ec.. 1

1100. Manner of proof of character.

1101. Evidence of character to prove conduect.

1102. Opinion and reputation evidence of character of criminal
defendant to.preve conduect..

1103. Evidence of character of victim of erime: to prove conduct.

1104. Character trait. for care or gkill. . o «

1105. Habit or custom to prove specifie behavmr

’ Cmm 2. OTHEB EVIDENCE Axmcmn OR. ExcmmEn
BY EXTRINSIC Pomcms .
See. - :

1150. Ewdence to test a verdlct v i

1151. Subsequent remedial conduet. |

1152. Offer to compromise and. the like. . A

1153. Offer to plead gullty or withdrawn plea of gullty by cmmmal
defendant. . . ; :

1154. Offer to dlscount g3 clmm

1155. Liability insuranece.

1156. Records of med1ca1 study of m-hospltal staff committee.

DIVISION 10 HEARSAY EVIDENCE

CHAPTER 1. (ENERAL PROVISIONS - .
See. L i _—

1200. The hearsay rule. :

1201. Multiple hearsay. o

1202. Credibility of hearsay declarant.

1203. - Cross-examination of hearsay declprant.

1204. Hearsay statement offered against criminal defendant
1205. No implied repeal. e o

CHAPTER 2. Ex,om;mio_us TO mHmvaum

Article 1., Confessions and Admissions
Seec.
1220. Admission of party. .
1221. Adoptive admission.
1222. Authorized admission.
1223. Admission of co-conspirator.



Seec.

1224.

1225.
1226.
1227.

See.

1230.

See.

1235.
1236.
1237.
1238.

Seec.

1240.
1241,
1242,

See.

1250.
1251.

1252.

See.

1260.
1261.

See.
1270.
1271.
1272.

Seec.

1280.
1281.
1282.
1283.

1284.
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Statement of declarant whose liability or breaeh of duty is in
issue.

Statement of declarant whose right or t1tle is in issue.

Statement of minor child in parent’s action for child’s injury.

Statement of declarant in action for his wrongful death.

Article 2. Declarations Against Interest
Declaration against interest.

Article 3. ‘ Prior Statements of WitneSSes"
Inconsistent statement.
Prior consistent statement.
Past recolleétion recorded.
Prior identification.

Article 4. ‘Spontaneous, Contemporaneous, and Dymg
Declarations .. -

Spontaneous statement.
Contemporaneous statement.

: Dymg deelaratlon

Article 5. Statements of Mental or Physwal State
Statement of declarant s then existing mental or physieal state

-Statement of declarant’s prekusly exlstmg mental or physmal

state.
Limitation on admissibility of statement of mental or physmal
state.

Article 6 Statements Relatmg to W‘llls and to ”
Claims Agamst Estates -
Statement concerning deelarant swill,
Stateinent of décedent offéred in action against his estate.’

Artlcle 7 Business 'Records

“A busmese
Business record. DA A
Absence of entry in busmess records

‘Artlcle 8 Oﬂiclal Records and Other Oﬁclal Wntmgs

Record by pubhe employee.

Record of vital statistie.

Finding of presumed death by authonzed federal employee

Record by federal employee that person is.missing, captured,
or the like.

Statement of absence of public record.
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g Article 9. Former Testimony

ec.

1290. ‘‘Former testmony ”

1291. Former testimony offered agamst party to former proceeding.

1292. Former testimony offered against person not a party to former
proceeding.

g Article 10. Judgments

ec.

1300. Judgment of conviction of erime punishable as felony.
1301. Judgment against person entitled to indemnity.

1302, Judgment determining liability of third person.

5 Article 11. Family History

ec. :

1310. Statement concerning declarant’s own family history.
1311. Statement concerning family history of another.

1312. Entries in family records and the like.

1313. Reputation in family concerning family history.
1314. Reputation in community coneerning family history.
1315. Church records concerning family history.

1316. Marriage, baptismal, and similar- eertlﬂcates

Article 12. Reputation and Statements Concerning Commumty
History, Property Interests, and Character
See. o 4 -

1320. Reputation concernmg community h1story

1321." Reputation concernmg public interest in property.

1322. Reputation concerning boundary or custom affecting land..
1323. Statement concerning boundary.

1324. Reputation eoncerning character.:

Article 13. D1spos1t1ve Instruments and Ancient ertmgs
Sec.
1330. Recltals in wrltmgs affecting property
1331. Recitals in ancient writings.

Article 14. Commerecial, Scientifie, and Similar Publications
See.
1340. Commerecial lists and the like.
1341. Publications concerning facts of general notoriety and 1nterest.

DIVISION 11. WRITINGS -
CHAPTER 1. AUTHENTICATION AND ProoF oF WRITINGS

Article 1. Requirement of Authentication
See. )
1400. Authentication defined. - - ‘o
1401. Authentication required. '
1402. Authentication of altered writing.

LTI




OUTLINE OF EVIDENCE CODE 1023

Article 2. Means of Authenticating and Proving Writings

See.

1410.
1411.
1412,

1413.
1414.
1415.
1416.
1417.
1418.
1419.
1420.
1421.

See.

1450,
1451.
1452,
1453.
1454,

See.

1500.
1501.
1502.
1503.
1504.
1505.

1506.
1507.
1508.

1509.
1510.

See.

1530.
1531.
1532.

Article not exclusive.

Subscribing witness’ testimony unnecessary.

Use of other evidence when subseribing witness’ testimony re-
quired.

‘Witness to the execution of a writing.

Authentication by admission.

Authentication by handwriting evidence.

Proof of handwriting by person familiar therewith.

Comparison of handwriting by trier of fact. :

Comparison of writing by expert witness..

Exemplars when writing is 30 years old.

Authentication by evidenee of reply.

Authentication by content.

-Article 3. Presumptions Affecting Acknowledged
~ Writings and Official Wntmgs

Class1ﬁcat10n of presumptlons in artlcle. .
Acknowledged writings. o
Official seals. :
Domestic official signatures. '
Foreign official signatures.

CHAPTER 2. SECONDARY EVIDENCE OF WRITINGS
Article 1. Best Evidence Rule

The best evidence rule.

Copy of lost or destroyed writing.

Copy of unavailable writing.

Copy of writing under control of opponent.

Copy of collateral writing.

Other secondary evidence of writings deseribed in Sections
1501-1504.

Copy of public writing.

Copy of recorded writing.

Other secondary evidence of writings deseribed in Sections 1506
and 1507.

Voluminous writings.

Copy of writing produced at the hearing.

Article 2. Official Writings and Recorded Writings
Copy of writing in official eustody.

Certification of copy for evidence.
Official record of recorded writing.
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See.

1550.
1551.

See.

1560.
1561.
1562.
1563.
1564.

1565.
1566.

See.

1600.
1601.
1602.
1603.
1604.
1605.

OUTLINE OF EVIDENCE CODE
.- Article 3. Photographic Copies of Writings

Photographic copies made as business records.
Photographic copies where original destroyed or lost.

Article 4. Hospital Records

Compliance with subpoena duces técum for hospital records.
Affidavit accompanying records. -

Adm1sslb1hty of affidavit and copy of records.

One witness and mileage fee. E :
Personal attendance of custodmm and productlon of ongmal

records. i
Service of more than one subpoena duces tecum.
Applicability of article. t ‘

CrAPTER 3. Oman ‘WRITINGS AMEG'HNG ProPERTY

Official record of document aﬁectmg property interest.
Proof of content of lost official recerd aﬁectmg prOperty
Recital in patent for mineral lands. -

Deed by officer in pursuance of court process..
Certificate of purchase or of location of lands
Authenticated Spanish title reeords. -

¥




EVIDENCE CODE
DIVISION 1. PRELIMINARY PROVISIONS AND CONSTRUCTION

§ 1. Short title
1. This eode shall be known as the Evidence Code.
Comment. - This section is similar to comparable sections in recently
enacted California codes. E. g, VEHIOLE CopE § 1. See also Cope Crv.
Proo. §§ 1, 19.
[Law'Revision Commission Comment (Recommendation, January 1965) ]

Note: Section 1 of Chapter 299 of the Statutes of 1965, which en-
acted the Evidence Code, designated Chapter 299 as the Cobey-Song
Evidence Act.

§ 2 Common law rule construing code abrogated
2. The rule of the common, law, that statutes in derogation
thereof are to be strictly construed has no application to this
" “gode. This code establishes the law of thik state respecting: the
subject to which it relates, and its provisions are to be liber:
ally construed with a view to effecting it4 objéets and promot-
ing justice.
Comment. This section is substantially the same as Section 4 of the
Code of Civil Procedure.

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 3. Constitutionality ;

3. If any provision or clause of code or application
thergof to any person or clrcumstances 18 held -invalid, such
invalidity shall not affect other provisiops or appllcatlons of

.~ the code which. can be :given effect withopt the invalid provi-
sion or application, and to this end the provisions of this code
are declared to be severable. ;

iComment. Sedtion 3 is the same as Section 1108 of the Commercial
Code. See also, ¢.g9., VemioLr Cope § 5. This general ‘‘severability’’
provision permts the repeal of comparable proyisions applicable to
specific sections formerly compiled in the Code of Civil Procedure that
age pow compiled in the Evidence Code and malies it unnecessary .to
include: similar provisions in future amendments to this code. See
Cope Crv. Preo. § 1928.4 (superseded by the Evidence Code).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES o

E erson, sée § 175
§ 4. Comstruction of code -

4. TUnless the prov1s10n or-conitext othea'w‘ise requires these
prelininary provisions and rules of construction shall govern
the construction of this eode.

4

(1025 )
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Comment. This is a standard provision in various California codes.
E.g., VenicLE CopE § 6.

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 5. Effect of headings

5. Division, chapter, article, and section headmgs do not
in any manner affect the scope, meaning, or intent of the pro-
visions of this code.

Comment, Similar provisions appear in all the existing Cahf.orma
codes except the Civil Code, the Commercial Code, and the ‘Code of
Civil Procedure. E.g., VEHICLE CopE § 7.

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 6. References to statutes

6. Whenever any reference iy made to any portion of. this
code or of any other statute, such reference shail apply to all
amendments and additions heretofore or hereafter made.

. Comment. This is a standard provision in various California codes.
E g., VERICLE CopE § 10.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

D
tatute, see § 230

§ 7. "Division,” “chapter,” "article,” "

and “paragraph”
7. Unless otherwise expressly stated:
(a) ““Division’’ means a division of this code.
(b) ‘“‘Chapter’’ means a chapter of the division in which
that term occurs.
~(e) *“Article’’ means an article of the chapter in which that
term occurs.
(d) ‘“Section’’ means a section of this code.
(e) ‘‘Subdivision’’ means a subdlvmon of the seetlon m
which that term occurs.
(f) “Paragraph’’ means a paragraph of the subdlvmon in
which that term occurs.
‘Comment. Somewhat similar provmlonh appear in various Ca]ﬂornm
codes. E.g,, VErIcLE CopE § 11. See also Copk Crv. Proo. § 17(8)
[Law Revmon Commission Comment _(Recommenﬁntxon, J anuary 1965)] o

section,” “subdivision,”

§8. Consfruchon of tenses :

8. The present tense includes the past and future tenses;
and the future, the present.
Comment. This is a standard provision in various-California codes.
E.g., VEHIOLE CopE § 12. See also Cope Crv. Proc. § 17.

[Law Revision Commission Comment (Recommendation, J. anuary 1965) ]
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§9. Construction of genders

*9. . The masculine gender includes the feminine and neuter.
' Comment. This is a standard provision in various California codes.
E.g., VerIcLE Copr § 13. See also Cope Civ. Proc. § 17.

tLaw Revision Commission Comment (Recommendation, January 1965) ]

§ 10. Construction of singular and plural
10. The singular number includes the plural; and the plu-
ral, the singular. ,
. Comment. This is a standard provision in various California codes.
E.g., VoL Copu § 14. See also Cope Civ. Proo, § 17.
[Law Revision Commission Comment (Recommendation, J apuary 1965) 1]

§ 11. “Shall” and “may” ‘ . ,
11. “‘Shall’’ is mandatory and ‘‘may’’ is permissive.
Comment. This is a standdard provision in various California codes.
E.g., VerIcLE CoDE § 15.

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 12. Code becomes operative January 1, 1967; effect on pending proceedings

12. (a) This code shall become operative on January 1,
1967, and shall govern proceedings in actions brought on or
after that date and, except as provided in subdivision (b),
further proceedings in actions pending on that date.

(b) Subject to subdivision (c¢), a trial commenced before
danuary 1, 1967, shall not be governed by this code. For the
purpose of this subdivision :

(1) A trial is commenced when the first witness is sworn or
the first exhibit is admitted into evidenee and is terminated
when the issue upon which such evidence is received is sub-
mitted to the trier of fact. A new trial, or a separate trial of a
different issue, commenced on or after January 1, 1967, shall be
governed by this code.

(2) If an appeal is taken from a ruling made at a trial
commenced before January 1, 1967, the appellate court shall
apply the law applicable at the time of the commencement of
the trial.

(¢) The provisions of Division 8 (commencing with Seection
900) relating to privileges shall govern any claim of privilege
made after December 31, 1966.

Comment. The delayed operative date provides time for California
judges and attorneys to become familiar with the code before it goes
into effect.

Subdivision (a) makes it clear that the Evidence Code governs all
trials commenced after December 31, 1966.

Under subdivision (b), a trial that has actually commenced prior to
the operative date of the code will continue to be governed by the rules
of evidence (except privileges) applicable at the commencement of the
trial. Thus, if the trial court makes a ruling on the admission of
evidence in a trial commenced prior to January 1, 1967, such ruling
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(even when it is made after January 1, 1967) is not affected by the
enactment of the Evidence Code; if an appeal is taken from the ruling,
Section 12 requires the appellate court to apply the law applicable at
the commencement of the trial. On the other hand, any ruling made by
the trial court on the admission of evidenge in a trial commenced. after
December 31, 1966, is governed by the Ecwfldence Code, even if a pre-
vious trial in the same action was commepced prior to that date. -~ .

A hearing on a motion or a similar proceeding is to be treated the
same as a trial for the purpose of applying the rules stated in subdi-
vision (b). See subdivision (b) (1).

Under subdivision (¢), all claims of pnvﬂege made after December
31, 1966, are governed by the Evidence Code in order that there might
be no delay in providing protection to thé important relatlonshlps and
interests that are protected by the Privileges Division, 5
[Legislative Committee Comment (Assembly J., Apr. 6, 1065) ]

CROSS-REFERENCES
Definition :
Action, see § 105
Evidence, see § 140

Trier of fact, see § 235 i
anﬂeges, scope of application of, see §§ 901, 910, 920




DIVISION 2. WORDS AND PHRASES DEFINED

' Comment. Division 2 contains definitions of general application only.
‘Words and phrases that have speclal significance only to a particular
division or article are defined in the division or article in which the
defined term is used. For example, Sections 900-905 define terms that
are used only in Division 8 (Privileges), and Sections 950-953 define
terms that are used in the article relating to the lawyer-client privilege.
Some additional sections of general application that are of a defini-
tional nature include Sections 7-11 in Division 1.

{Law Revision Commission Comment (Recommendation, January 1965) ]

GROSS-REFERENGES
Construction of code generally :
Gender, see § 9
Plural number, see § 10
Singular number, gee § 10
Tense, see § 8
Other definitions of general application :
Article; see § 7 '
Authentication of a writing, see § 1400
Chapter, see
Gross-exnmmatlon, see § 761
‘B.:rect examu;ntion, Hée § 760
. Division, see
.. Inference, see § 600
: ding qnest‘ion, ‘gee § 764
. May, see
, Paragraph, o §7
- Presimption; see § 600
.. Presymption. affecting the burden of producing evidence, see § 603
+ . Presumption affecting the burden of proof, see § 606
Redirect examination, see § 762
Recross-examination, see § 763
Section, see: f
Shall, see § 11 .
Subdivision, see §'7

‘§ 100, Application of deﬁnmons i
: 100. Unless the provision or context otherw:se requires,
these definitions. govern the construction pf. this code. ,
Comment.  Section: 100 is a standard provision:found in the defini-
tiond]l portion of recently enacted California codds. See, e.g., VEmcmr.'
"Cope §100.
[Law Reviklon Commission Comment (Recommendation, J. anua.ry 1965)]

§ 105. “Action”
‘ _ 105. ‘‘Aection’’ includes a civil action 4nd a eriminal action,
Comment. Defining the word “‘action’’ to include both a eivil action
or proceedmg and a cnmmal action or proceedidg eliminates the ne-
‘cessity of repeating ‘‘civil action and criminal tctlon" in numerous
code sections.
[Law Revision Commission Comment (Récominendation, Janary 1965) 1
OROSS-REFERENCES
Definitions : -

Civil action, see § 120
Criminal action, see § 130

(1029)
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§ 110. “Burden of producing evidence”

110. ‘‘Burden of producing evidence’’ means the obligation
of a party to introduce evidence sufficient to avoid a ruling
against him on the issue.

Comment. The phrases defined in Sections 110 and 115 provide a
convenient means for distinguishing between the burden of proving a
fact and the burden of going forward with the evidence. They recognize
a distinction that is well established in California. WiTKIN, CALIFORNIA
EvENcE §§ 53-60 (1958). The practical effect of the distinction is dis-
cussed in the Commenis to Division 5 (commencing with Section 500),
especially in the Comments to Sections 500 and 550.

{Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES
Asgignment of burden of producing evidence, see § 550
Definition :

Evidence, see § 140
Presumptions affecting burden of producing ev1dence, see §§ 603 604, 607, 630

§ 115. “Burden of proof”

115. ‘‘Burden of proof’’ means the obhgatlon of a party to
establish by evidence a requisite degree of belief concerning a
fact in the mind of the trier of fact or the court. The burden
of proof may require a party to raise a reasonable doubt eon-
cerning the existence or nonexistence of a fact or that he estab-
lish the existence or nonexistence of a fact by a preponderance
of the evidence, by clear and cbnvmcmg proof or by proof
beyond a reasonable doubt,

Except as otherwise provided by law, the burden of proof
requires proof by a preponderance of the evidence.

Comment. See the Comment to Section 110.

After stating the general definition of “‘burden of proof,”’ the first
paragraph of Section 115 gives exampleq of ‘specific burdens that may
be imposed by statutory or decisional law. The list of examples is not
éxclusive, and in some cases the law may prescribe some other burden
of proof. For example, under Penal Code; Sectmn 872, the prosecution’s
burden of proof at a preliminary hearing is to establish ‘‘guffieient
cause’’—i.e., a ‘‘strong suspicion’’—of the accused’s guilt. Garabedian
v. Superior Court, 59 Cal.2d 124, 28 Cal. Rptr. 318, 378 P.2d 590
(1963) ; Rogers v. Superior Court, 46 Cal.2d 3, 291 P.2d 929 (1956).
. .'The second paragraph of Section 115 makes it clear that ‘‘burden of
proof” refers to the burden of proving the fact in question by a pre-
_ponderance of the evidence unless a heayier or lesser burden of proof
is specifically required in a particular eage by constitutional, statutory,
or decisional law. See the definition of ‘‘law’’ in EvIDENCE CODE § 160.
[Legislative Committee Comment (Assembly J., Apr. 6,1965)1

CROSS- REFERENCES

Assignment of burden of proof, see §§ 500522
Definitions :
Evidence, see § 140
Proof, see § 190
Trier of fact, see § 235
Presumptions affectmg burden of proof, see §§ 605607, 660
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§ 120. “Civil action”
120. ¢“Civil action’’ includes civil proceedings.

Comment. Defining ‘“civil action’’ to include eivil proceedings elim-
inates the necessity of repeating *‘civil action or proceeding.” in numer-
ous code sections, and, together with the definition of *‘criminal action’’
in Section 130, it assures the applicability of the Evidence Code to all
actions and proceedmgs See EvipEnce Cobpk § 300.

[Law Revision Commission Comment (Recommendation, Jahuary 1965) ]

§ 125. “Conduct”’
125. ““Conduet’’ includes all active and passive behavmr,
both verbal and nonverbal.
Comment. This broad definition of ‘‘conduct’’ is self-explanatory.
[Law Revision Commission Comment {Recommendation, January 1965) ]

§ 130. “Criminal action”
130. ‘‘Criminal action’’ includes crimjnal proeeedmgs

Comment. See the Comment to Section 120,
[Law Revision Commission Comment (Recommendation, January 1965)] -

!
§135 "Declurom” ’ -
. -135. ““Declarant” is a person who mal;es a statement,

Comment. Ordinarily, the word *‘declarant’’ is;used in the Evidence
Code to refer to a: person who makes a hearsay statement.as distin-
guished -from .the witness who testifies to the content of the statement.
See Evipence Cope § 1200 and the Comment thereto. - - ;
[Law Revision Commission Comment (Recommendation, January 1965) ]
: - CROSS-REFERENCES '

Definition :
Statement, see § 225

§140. ”Evndence ' : - ‘

- '140.. ““Evidence’’ means testimony, wWritings, material ob-
jects, or other things presented to the sehses that are offered
to prove the existence or nonexistence of a fact. -

Commenf ““Evidence’’ is defined broadly to mclude the testlmony
of witnesses, tangible objects, sights (such as a jury view or the ap-
_DPearange of a.person exhibited to a jury), sounds ﬁsueh as the sound of
a voice demonstrated for a jury), and any othet thing that may be
.presented as a basis of proof The definition mcludes anything offered
in evidence whether or not it is technically inadmigsible and whether or
not it is received. For example, Division 10 ( comlﬁencmg with Seetion
1200) uses ‘‘evidence’’ to refer to hearsay which may be excluded as
inadmissible but which may be admitted if no proper obJeetlon is made.
Thus, when inadmissible hearsay or opinion testimony is admitted
without objection, this definition makes it clear that it constitutes evi-
dence that may be considered by: the trier of fact.

Section 140 is a better statement of existing law than Code of Civil
Procedure Section 1823, which is superseded by Section 140, Although
Section 1823 by its terms restriets * ‘judicial evidence’’ to that ‘‘sanc-
tioned by law,’’ the general principle is well established: that matter
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which is technically inadmissible under an exclusionary rule is none-
theless evidence and may be considered in support of a judgment if
it is offered and received in evidence without proper objection. or
motion to strike. E.g., People v. Alezander, 212 Cal. App.2d 84, 98, 27
Cal. Rptr. 720, 727 (1963) (‘‘illustrations of this prineiple are nu-
merous and cover a wide range of evidentiary topies such as incompe-
tent hearsay, secondary evidence violating the best evidence. rule,
inadmissible oplmons lack of foundation, inepmpetent, pnvxle,ged or
unqualified witnesses, and violations of the parol evidence rule ) See
‘WrTrIN, CaLrorNia EviDENCE §§ 723-724 (1958). v

. Undet this - definition, ‘a presumption is not: ev:dence. See also va-
pENCE CoDE § 600 and the Comment thereto. . i

[Law Revision Commission Comment (Recommendatmn, J anuary 1965)]

CROSS-REFERENCES -
Definitions :

Proof, see § 190 : . L
Wntmg, see § 250 MR ITATER A T ¢
Judicial notice as. substitnte for e &dence, see § 457 ey
Presumption not evidenece, see § ’ S

§ 145. "The hearing” U T E
145. ‘‘The hearing’’ means the hearmg at whlch a questlon
under this code anses, and not some earlier 0 later- hedring.
Commenf. **“Thé hearmg” is defined to' mean' the heﬁmﬁg at which
the particular question under the Evidence Code arises’ and, uniess a
particular provision or its context otherwise indicates; hot some 'earlier
or later hearing. This definition is much Yroader than would be & refer-
ence to the trial itself; the definition inclédes, fdr example, prelim’inary

hearings and thst-tnal proceedings. - ¢ Gt

[Law Revision Commission Comment (Recommendation, J anuary 1965)]

§ 150. “Hearsay evidence”
150. ‘‘Hearsay evidence’’ is defined in Sectlon, 1200
- Commaent,, Because of its special SIgmﬂoanqq to Division . 10, the sub-
stant.lve definition of ‘‘hearsay evidence’) is- eonﬁm,ned in Sectxon 1200.
See the Comment to Section 1200. o
[Law Revision Commxssion Comment (Recommendntlon, Ji anuary 1965)]

s.'... !

§160. “Law” \
160. - ““Law” includes constitutlonal, statutory, a.ud da-
cisional law. - ,

Comment. This definition makes it clear that a reference to “law”
includes the law established by judicial declslons as well . as by con-
stitutional and statutory provisions. - - ‘

[Law Revision Commission Comment (Recommendation, January 1965)]

§ 165, “Oath”
165. *‘Qath’’ includes aﬂirmatlon or declaratlon under pen-

alty of perjury.
Comment. Similar definitions are found in other Cahforma oodea

E.g., VeaioLe Cobe § 16.
[Law Revision Commission Comment (Recommepdation, January 1965) ]
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§ 170. “Perceive”
170. ‘‘Perceive’’ means to acquire knowledge through one’s
senses.
Comment. This definition is self-explanatory.
[Law Revision Commission Comment (Recommendation, January 1965) 1

§ 175. “Person”

175. “‘Person’’ includes a natural person, firm, association,
organization, partnership, business trust, corporation, or public
entity.

Comment. This broad definition is similar to definitions found in
other codes. E.g., Govr. CopE § 17; VEHICLE CoDE § 470. See also Cobe

Crv. Proc. § 17.

[ Law Revigsion Commission Comment (Recommendation, January 1965) 1
CROSS-REFERENCES

Deﬁmtlon : : -

Public entity, see § 200

§ 180. ”Personal property”
180. ‘‘Personal property’’ includes money, goods, chattels,
things in action, and evidences of debt.
Comment. This definition is the same as the definition of ‘‘personal
property’’ in Section 17(3) of the Code of Qivil Procedure.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
“Real property” defined, see § 205

§ 185. “Property” : _
185. ‘‘Property’’ includes both real and personal property.
Comment. This definition is the same as the definition of ‘‘ property’’
in Section 17(1) of the Code of Civil Procedure.
[Law Revision Commission Comment (Recommendation, J: anuary 1965) 1

CROSS-REFERENCES
Definitions :

Personal property, see § 180
Real property, see § 205

§ 190. “Proof”’ ,
190. ‘‘Proof’’ is the establishment by evidence of a requi-
site degree of belief concerning a fact in the mind of the trier

_ of fact or the court. .

Comment. This definition is more accurate tha.n the definition of
““proof”’ in Code of Civil Procedure Section 1824, which is superseded
by Section 190. The disjunctive reference to ‘‘the trier of fact or the
court’’ is needed because, even when the jury is the trier of fact, the
court is required to determine preliminary questions of faet on the
basis of proof. .

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Evidence, see § 140
Trier of fact, see § 235

2—46607
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§ 195, “Public employee”

195. ‘‘Public employee’’ means an officer, agent, or em-
ployee of a public entity.

Comment. This definition specifically includes public officers and
agents, thereby eliminating any distinetion between employees and
officers and making it unnecessary to repeat the phrase ¢‘officer, agent,
or employee’’ in numerous code sections.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Public entity, see § 200

§ 200. “Public entity”

200. “‘Public entity’’ includes a nation, state, ecounty, city
and county, city, district, public authority, public agency, or
any other political subdivision or public corporation, whether
foreign or domestie.

Comment. The broad definition of ‘‘public entity’’ includes every
form of public authority, both foreign and domestic. Occasionally,
‘‘publie entity’’ is used in the Evidence Code with limiting language to
refer specifically to entities within this State or the United States. E.g.,
EvoeNce Cope § 452(b). Cf. EvipEnce Cobe § 452(f).

[Law Revision Commisgion Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
State, see § 220

§ 205. “Real property”
205. ‘‘Real property’’ includes lands, tenements, and her-
editaments.
Comment. This definition is substantially the same as the definition
of ‘‘real property’’ in Section 17(2) of the Code of Civil Procedure.
[Law Revision Commission Comment (Recommendation, January 1965) J

CROSS-REFERENCES
“Personal property” defined, see § 180

§ 210. "Relevant evidence”

210. ‘‘Relevant evidence’’ means evidence, including evi-
dence relevant to the credibility of a witness or hearsay declar-
ant, having any tendency in reason to prove or disprove any
disputed fact that is of consequence to the determination of the
sction.

Comment. This definition restates existing law. E.g., Larson v. Sol-
bakken, 221 Cal. App.2d 410, 419, 34 Cal. Rptr. 450, 455 (1963);
People v. Lint, 182 Cal. App.2d 402, 415, 6 Cal. Rptr. 95, 102-103
(1960). Thus, under Section 210, ‘‘relevant evidence’’ includes not only
evidence of the ultimate facts actually in dispute but also evidence of
other facts from which such ultimate facts may be presumed or in-
ferred. This retains existing law as found in subdivisions 1 and 15 of
Code of Civil Procedure Section 1870, which are superseded by the
Evidence Code. In addition, Section 210 makes it clear that evidence
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relating to the credibility of witnesses and hearsay declarants is ‘‘relev-
ant evidence.”’ This restates existing law. See Cope Civ. Proc. §§ 1868,
1870(16) (credibility of witnesses), which are superseded by the Evi-
dence Code, and Tentative Recommendatton and a Study Relating to
the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 6
CaL. Law Revision Comum’N, Rep., REc. & StupiEs Appendiz at 339-
340, 569-575 (1964) (credibility of hearsay declarants).
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definitions:

Action, see § 105

- Declarant, see § 135

- Evidence, see § 140
Proof, see § 190

§ 220. “State”

220. ‘‘State’’ means the State of California, unless applied
to the different parts of the United States. In the latter case,
it includes any state, district, commonwealth, territory, or
insular possession of the United States.

Comment. This definition is more precise than the comparable defini-
tion found in Section 17(7) of the Code of Civil Procedure. For
example, Section 220 makes it clear that ‘‘state’’ includes Puerto Rico,
even though Puerto Rico is now a ‘‘commonwealth’’ rather than a ‘‘ter-
ritory.”’ ;

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 225. “Statemént”’

225. ‘‘Statement’’ means (a) oral or written verbal ex-
pression or (b) nonverbal conduet of & person intended by him
as a substitute for oral or written verbal expression.

Comment. The significance of this definition is explained in the Com-
ment to Evidence Code Section 1200.
[Law Revision Commission Comment (Recommendation, Japuary 1965) ]
CROSS-REFERENCES
Definitions :

Conduct, see § 125
‘Writing, see § 250

§ 230. “Statute”
230. ‘‘Statute’’ includes a treaty and a constitutional pro-
vision.

Comment. In the Evidence Code, ‘‘statute’’ inecludes a constitutional
provision. Thus, for example, when a particular section is subjeet to
any exceptions ‘‘otherwise provided by statute,’’ exceptions provided
by the Constitution also are applicable.

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 235. “Trier of fact”
235. ‘‘Trier of fact’’ includes (a) the jury and (b) the
court when the court is trying an issue of fact other than one
relating to the admissibility of evidence.
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Comment. ‘‘Trier of fact’’ is defined to include not only the jury
but also the court when it is trying an issue of fact without a jury.
The definition is not exclusive; a referee, court commissioner, or other
officer conducting proceedings governed by the Evidence Code may be
a trier of fact. See EvioEnce Cobk § 300.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Evidence, see § 140

§ 240. “Unavailable as a witness”

240. (a) Except as otherwise provided in subdivision (b),
‘‘unavailable as a witness’’ means that the declarant is:

(1) Exempted or precluded on the ground of privilege from
testifying concerning the matter to which his statement is
relevant;

(2) Dlsquahﬂed from testlfymg to the matter;

(3) Dead or unable to attend ér to testify at the hearing be-
cause of then existing physical or mental illness or infirmity;

(4) Absent from the hearing and the court is unable to
compel his attendance by its praeess; or

(5) Absent from the hearing and the proponent of his state-
ment has exercised reasonable diligence but has been unable
to procure his attendance by the court’s process.

(b) A declarant is not unavailable as a witness if the ex-
emption, preclusion, disqualification, death, inability, or ab-
sence of the declarant was brought about by the procurement
or wrongdoing of the proponent ‘of his statement for the pur-
pose of preventing the declarant; from attending or testifying.

Comment. Usually, the phrase ‘‘unavallable as a witness’’ is used in
the Evidence Code to state the condition that must be met whenever
the admissibility of hearsay evidence is dependent upon the declarant’s
present unavailability to testify. See, e.g., EvipENceE Cope §§ 1230,
1251, 1291, 1292, 1310, 1311, 1323. See algo Cope Civ. Proc. § 2016(d)
(3) and PENAL CODE §§ 1345 and 1362, relatmg to depositions.

‘“‘Unavailable as a witness”’ mcludes in addition to cases where the
declarant is physically unavailable (i.e., dead, insane, or beyond the
reach of the court’s process), situations in which the declarant is legally
unavailable (t.e., prevented from testifying by a claim of privilege or
d1squahﬁed from testifying). Of courseYli?‘f1 the declaration made out of
court is itself privileged, the fact that ‘the declarant is unavailable to
testify at the hearing on the ground of privilege does not make the dec-
laration admissible. The exceptions to the hearsay rule that are set
forth in Division 10 (commencing with Section 1200) of the Evidence
Code do not declare that the evidence” deseribed is necessarily ad-
missible. They merely declare that such' evidence is not inadmissible
under the hearsay rule. If there is some other rule of law—such as
privilege—which makes the evidence inadmissible, the court is not
authorized to admit the evidence merely because it falls within an
exception to the hearsay rule. Accordingly, the hearsay exceptions per-
mit the introduction: of evidence where the declarant is unavailable be-
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cause of privilege only if the declaration itself is not privileged or
is not inadmissible for some other reason.

Subdivision (b) is designed to establish safeguards against sharp
practices and, in the words of the Commissioners on Uniform State
Laws, to assure ‘‘that unavailability is honest and not planned in order
to gain an advantage.’’ UnirorM Rures oF EvipEncE, Rule 62 Com-
ment. Under this subdivision, a party may not arrange a declarant’s
disappearance in order to use thé declarant’s out-of-court statement.
Moreover, if the out-of-court statement is that of the party himself, he
may not create ‘‘unavailability’’ under this section by invoking a
privilege not to testify.

Section 240 substitutes a uniform standard for the varying standards
of unavailability provided by the superseded Code of Civil Procedure
sections providing hearsay exceptions. E.g., Cope Civ. Proc. § 1870 (4),
(8). The conditions constituting unavailability under these superseded
sections vary from exception to exception without apparent reason.
Under some of these sections, the evidence is admissible if the de-
clarant is dead; under others, the evidence is admissible if the de-
clarant is dead or insane; under still others, the evidence is admissible
if the declarant is absent from the jurisdiction. Despite the express
language of these superseded sections, Section 240 may, to a con-
siderable extent, restate existing law. Compare People v. Spriggs, 60
Cal.2d 868, 875, 36 Cal. Rptr. 841, 845, 389 P.2d 377, 381 (1964) (gen-
erally consistent with Section 240), with the older cases, some but not
all of which are inconsistent with the Sprigg:dzse and with Section
240. See the cases cited in Teniative Recomme ion and a Study Re-
lating to the Uniform Rules of Evidence (Article VIII. Hearsay Evi-
dence), 6 CaL. Law Revision Comm’N, Rep., REc. & Srupies Appendiz
at 411 note 7 (1964).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965)]
CROSS-REFERENCES
Definitions :

Declarant, see § 135

Hearing, see

Statement, see § 225

Disqualification of w1tness, see §§ 700-701
Privileges, see §§ 900-1070

§ 250, “Writing” . ) .

' 250. ‘‘Writing’’ means handwriting, typewriting, printing,
photostating, photographing, and every other means of re-
cording upon any tangible thing any form of communication
or representation, including letters, words, pictures, sounds,
or symbols, or combinations thereof.

Comment. ‘‘Writing’’ is defined very broadly to include all forms
of tangible expression, including pictures and sound recordings.
[Law Revision Commission Comment (Recommendation, Jahuary 1965) ]




DIVISION 3. GENERAL PROVISIONS

CHAPTER 1. APPLICABILITY OF CODE

§ 300. Applicability of code
300. Except as otherwise provided by statute, this code ap-
plies in every action before the Supreme Court or a district
court of appeal, superior court, municipal court, or justice
court, including proceedings in such actions conducted by a
referee, court commissioner, or similar officer, but does not
apply in grand jury proceedings.

Comment. Section 300 makes the Evidence Code applicable to all
proceedings conducted by California courts except those court pro-
ceedings to which it is made inapplicable by statute. The provisions
of the code do not apply in administrative proceedings, legislative
hearings, or any other proceedings unless some statute so provides or
the agency concerned chooses to apply them. .

Various code sections—in the Evidence Code as well as in other
codes—make the provisions of the Evidence Code applicable to a cer-
tain extent in proceedings other than court proceedings. E.g., Govr.
CopE § 11513 (a finding in a proceeding eonducted under the Adminis-
trative Procedure Act may not be based on hearsay evidence unless
the evidence would be admissible over objection in a civil action);
Penan Cope § 939.6 (a grand jury, in investigating a charge, may
receive only evidence admissible over objection in a criminal action);
Evience Cope § 910 (provisions of the Evidence Code relating to
privileges are applicable in all proceedings of every kind in which
testimony can be compelled to be given) ; and EvipEnceE Copk § 1566
(Sections 1560-1565 are applicable in nonjudicial proceedings).

Section 300 does not affect any other statute relaxing rules of evi-
dence for specified purposes. See, e.g., Cope Civ. Proc. § 117g (judge
of small claims court may make informal investigation either in or out
of court), § 1768 (hearing of conciliation proceeding to be conducted
mformally), § 2016(b) (inadmissibility of testimony at trial is not
ground for objection to testimony sought from a deponent, provided
that such testimony is reasonably calculated to lead to the discovery
of admissible evidence) ; PENaL CopE § 1203 (judge must consider pro-
bation officer’s investigative report on question of probation); WrLr.
& Inst. CopE § 706 (juvenile court must consider probation officer’s
social study in determining disposition to be made of ward or depend-

ent child). «

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERBNCES

Definitions :

Action, see § 105
Statute, see § 230
See also the statutes cited in the Comment

(1038)
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CHAPTER 2. PROVINCE OF COURT AND JURY

§ 310. Questions of law for court

310. (a) All questions of law (including but not limited to
questions concerning the construction of statutes and other
writings, the admissibility of evidence, and other rules of evi-
dence) are to be decided by the court. Determination of issues
of fact preliminary to the admission of evidence are to be
decided by the court as provided in Article 2 (commencing
with Section 400) of Chapter 4.

(b) Determination of the law of an organization of nations
or of the law of a foreign nation or a public entity in a foreign
nation is a question of law to be determined in the manner pro-
vided in Division 4 (commencing with Section 450).

Comment. Subdivision (a) of Section 310 restates the substance of
and supersedes the first sentence of Section 2102 of the Code of Civil
Procedure. Subdivision (b) restates the existing rule that foreign law
is not a question of fact but is a question of law to be decided by the
court. See GQallegos v. Union-Tribune Publishing Co., 195 Cal. App.2d
791, 16 Cal. Rptr. 185 (1961).

Seetion 310 refers specifically to the law of organizations of nations
in order to make certain that the law of supranational organizations
that have lawmaking authority—such as the European Economic Com-
munity—is to be determined as other foreign law is determined. This
probably does not change the law of California, for it seems likely
that the law of a supranational organization would be regarded as
the law in the member nations by virtue of the treaty arrangements
among them. Of course, the Evidence Code does not require California
courts to give the force of law to anything that does not have the
force of law. The Evidence Code merely prescribes the procedure for
determining the existing foreign law.

The judicial notice provisions of the Evidence Code have no effect
on which party has the burden of establishing the applicable foreign
law under Probate Code Section 259 (relating to the right of mon-
resident aliens to inherit). The applicable foreign law is, however,
to be determined in accordance with the judicial notice provisions of
the Evidence Code. Estate of Gogabashvele, 195 Cal. App.2d 503, 16
Cal. Rptr. 77 (1961).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES
Definitions : .

Evidence, see § 140 .
Law, see § 160
Public entity, see § 200
Statute, see § 230
Writing, see § 250
Judicial notice, see §§ 450-460
Preliminary determinations on admissibility of evidence, see §§ 400-406

§ 311. Procedure when foreign law cannot be determined
311. If the law of an organization of nations, a foreign
nation or a state other than this state, or a public entity in a
foreign nation or a state other than this state, is applicable
and such law cannot be determined, the court may, as the ends
of justice require, either:
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(a) Apply the law of this state if the court can do so con-
sistently with the Constitution of the United States and the
Constitution of this state; or

(b) Dismiss the action without prejudice or, in the case of
a reviewing court, remand the case to the trial court with di-
rections to dismiss the action without prejudice.

Comment. Insofar as it relates to the law of foreign nations, Seec-
tion 311 restates the substance of and supersedes the last paragraph
of Section 1875 of the Code of Civil Procedure. With respect to sister-
state law, the result reached under existing California case law is prob-
ably the same as under Section 311. See, e.g., Gagnon Co. v. Nevada
Desert Inn, 45 Cal.2d 448, 453-454, 289 P.2d 466, 471 (1955)
(‘Whether such a judgment is a bar ... . is cdntrolled by Nevada
law. . . . We find no Nevada statute or case law covering the case we
have here . . . . Under those circumstances we will assume the Nevada
law is not out of harmony with ours and thus we look to our law for a
solution of the problem.”’).

The last paragraph of Section 1875, which Section 311 supersedes,
applies ‘“if the court is unable to determine’’ the applicable foreign
law. Instead, Section 311 comes into oper"tion if the applicable out-of-
state law ‘‘cannot be determined.’’ This .revised language emphasizes
that every effort should be made by the court to determine the ap-
plicable law before the case is otherwise disposed of under Section 311.

The reason why the court cannot determine the applicable foreign or
sister-state law may be that the parties have not provided the court with
sufficient information to make such determination. In such a case, the
court may, of course, grant the parties additional time within which to
obtain such information and make it available to the court. If they fail
‘to obtain such information and the court is not satisfied that they made
a reasonable effort to do so, the court may dismiss the action without
prejudice. On the other hand, where counsel have made a reasonable
effort and when all sources of informatiop as to the applicable foreign
or sister-state law are exhausted and the gourt cannot determine it, the
court may either apply California law, within constitutional limits, or
dismiss the action without prejudice. '

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) 1
CROSS-REFERENCES

Definitions : .

Action, see f 105

Law, see § 160

Public entity, see § 200

State, see § 220 |
Judicial notice of*foreign law, see § 452

§ 312. Jury as trier of fact
312. Except as otherwise provided by law, where the trial is
by jury: ’
(a) All questions of fact are to be decided by the jury.
(b) Subject to the control of the court, the jury is to de-
termine the effect and value of the evidence addressed to it, in-
cluding the credibility of witnesses and hearsay declarants.
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Comment. Section 312 restates the substance of and supersedes Sec-
tion 2101 and the first sentence of Section 2061 of the Code of Civil
Procedure. The rule stated in Section 312 is subject to such exceptions
as are otherwise provided by statutory or decisional law. See, e.g.,
Evmence CopE §§ 310, 311, 457,

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Blood tests, conclusive effect, see §§ 892, 895, 896
Definitions :
Declarant, see § 135
Evidence, see § 140

Law, see § 1 . .
Judicially noticed facts binding on jury, see § 457

CHAPTER 3. ORDER OF PROOF

§ 320. Power of court to regulate order of proof

320. Except as otherwise provided by law, the court in its
discretion shall regulate the order of proof.

Comment. Section 320 restates the substance of and supersedes the
first sentence of Section 2042 of the Code of Civil Procedure. Under
Section 320, as under existing law, the trial judge has wide diseretion
to determine the order of proof. See CarrorNiA CiviL ProCEDURE DUr-
ING TRIAL, Parrish, Order of Proof, 205 (Cal. Cont. Ed. Bar 1960). Of
course, the order of proof ordinarily should be as preseribed in Code
of Civil Procedure Section 607 or 631.7 (added in this recommenda-
tion) or in Penal Code Sections 1093 and 1094.

Directions of the trial judge which control the order of proof should
be distinguished from those which actually exclude evidence. Obvi-
ously, it is not permissible, through repeated directions of the order
of proof, to prevent a party from presenting relevant evidence on a
disputed fact. Foster v. Keating, 120 Cal. App.2d 435, 261 P.2d 529
(1953) ; CavrorNia CrviL ProcEDURE DURING TrIAL, Parrish, Order
of Proof, 205, 210 (Cal. Cont. Ed. Bar 1960). See also Murry v. Man-
ley, 170 Cal. App.2d 364, 338 P.2d 976 (1959).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Law, see § 160

CHAPTER 4. ADMITTING AND EXCLUDING EVIDENCE
Article 1. General Provisions

§ 350. Only relevant evidence admissible
350. No evidence is admissible except relevant evidence.
Comment. Section 350 restates and supersedes that portion of Code
of Civil Procedure Section 1868 requiring the exclusion of irrelevant
evidence.
[Law Revision Commigsion Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Definitions:
Evidence, see § 140 .
Relevant evidence, see § 210
Determination of relevancy, see § 403
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§ 351. Admissibility of relevant evidence

351. Except as otherwise provided by statute, all relevant
evidence is admissible.

Comment. Section 351 abolishes all limitations on the admissibility
of relevant evidence except those that are based on a statute, including
a constitutional provision. See EviDENCE CopE § 230. The Evidence
Code contains a number of provisions that exclude relevant evidence
either for reasons of public policy or because the evidence is too unre-
liable to be presented to the trier of faet. See, e.g., EviDENCE CODE
§ 352 (cumulative, unduly prejudicial, ete. evidence), §§ 900-1070
(privileges), §§ 1100-1156 (extrinsic policies), § 1200 (hearsay). Other
codes also contain provisions that may in some cases result in the
exclusion of relevant evidence. See, e.g., Civi. Cope §§ 79.06, 79.09,
227; CopE Crv. Proc. § 1747; Epuc. Cope § 14026 ; Fin. Cobe § 8754;
Fisu & Game CopE § 7923 ; Govr. CobE §§ 15619, 18573, 18934, 18952,
20134, 31532; Heavra & Sar. Cobe §§ 211.5, 410; Ins. CopE §§ 735,
855, 10381.5; LaBor Cope § 6319; PenaL Cope §§ 290, 938.1, 3046,
3107, 11105; Pus. Res. CopE § 3234; REv. & Tax. Cope §§ 16563,
19282-19289 ; UnempL. Ins. Cope §§ 1094, 2111, 2714; VericLE CoDE
§§ 1808, 16005, 20012-20015, 40803, 40804, 40832, 40833 ; WaTEr CoDE
§ 12516; WeLF. & Inst. CobE §§ 118, 827.

[Law Rev1s1on Commission Comment (Recommendation, January 1965) ; technical

correction—Senate J., Apr. 21, 1965]

CROSS-REFERENCES
Authentication of writings, see §§ 1400-1421
Credibility of witness, see §§ 770, 780-791
Definitions :
Relevant evidence, see § 210
Statute, see § 230
Determination of relevancy, see § 403
Evidence excluded because of :
Best evidence rule, see §§ 1500-1510
Cumulative or preJudlmaI eﬂfect see § 352
Extrinsic policies, see §§ 1156
Hearsay rule, see 00-1341
Privileges, see §§ 900-1070
Judge as witness, see § 703
Juror as witness, see § 704
See also the statutes cited in the Comment

§ 352. Discretion of court to exclude evidence

352. The court in its disecretion may exclude evidence if its
probative value is substantially outweighed by the probability
that its admission will (a) necessitate undue consumption of
time or (b) create substantial danger of undue prejudice, of
confusing the issues, or of misleading the jury.

Comment. Section 352 expresses a rule recognized by statute and in
several California decisions. Cope Civ. Proc. §§ 1868, 2044 (superseded
by the Bvidence Code) ; Adkins v. Brett, 184 Cal. 252, 258, 193 Paec.
251, 254 (1920) (‘‘the matter [of excluding prejudicial evidence] is
largely one of discretion on the part of the trial judge’’); Moody v.
Petirano, 4 Cal. App. 411, 418, 88 Pac. 380, 382 (1906) (‘‘a wide discre-
tion is left to the trial Judge in determmmg whether [ev1dence of a
collateral nature] is admissible or not’’).

[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES

Control of interrogation of witnesses, see § 765
Definition :

Evidence, see § 140
Expert witnesses, limiting number to be called, see § 723

§ 353. Effect of erroneous admission of evidence

353. A verdict or finding shall not be set aside, nor shall
the judgment or decision based thereon be reversed, by reason
of the erroneous admission of evidence unless:

(a) There appears of record an objection to or a motion to
exclude or to strike the evidence that was timely made and so
stated as to make clear the specific ground of the objection or
motion; and

(b) The court which passes upon the effect of the error or
errors is of the opinion that the admitted evidence should
have been excluded on the ground stated and that the error
or errors complained of resulted in a miscarriage of justice.

Comment. Subdivision (a) of Section 353 codifies the well-settled
California rule that a failure to make a timely objection to, or motion
to exclude or to strike, inadmissible evidence waives the right to com-
plain of the erroneous admission of evidence. See WITKIN, CALIFORNIA
Evmence §§ 700-702 (1958). Subdivision (a) also codifies the related
rule that the objection or motion must specify the ground for objec-
tion, a general objection being insufficient. WiTkmN, CavirorNia Evi-
DENCE §§ 703-709 (1958).

Section 353 does not specify the form in which an objection must
be made; hence, the use of a continuing objection to a line of ques-
tioning would be proper under Section 353 just as it is under existing
law. See WiTkIN, CaLirorNiA EviDENCE § 708 (1958).

Subdivision (b) reiterates the requirement of Section 4145 of Article
VI of the California Constitution that a judgment may not be re-
versed, nor may a new trial be granted, because of an error unless the
error is prejudieial.

Section 353 is, of course, subject to the constitutional requirement
that a judgment must be reversed if an error has resulted in a denial
of due process of law. People v. Matteson, 61 Cal.2d 466, 39 Cal. Rptr.
1, 393 P.2d 161 (1964).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definition :
Evidence, see § 140

Disallowing claim of privilege as reversible error, see § 918
Formal finding of preliminary facts unnecessary, see § 402

§ 354. Effect of erroneous exclusion of evidence
354. A verdict or finding shall not be set aside, nor shall
the judgment or decision based thereon be reversed, by reason
of the erroneous exclusion of evidence unless the court which
passes upon the effect of the error or errors is of the opinion
that the error or errors complained of resulted in a miscarriage
of justice and it appears of record that: .
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(a) The substance, purpose, and relevance of the excluded
evidence was made known to the court by the questions asked,
an offer of proof, or by any other means;

(b) The rulings of the court made compliance with subdi-
vision (a) futile; or

(e) The evidence was sought by questions asked during
cross-examination or recross-examination.

Comment. Section 354, like Section 353, reiterates the requirement
of the California Constitution that a judgment may not be reversed,
nor may a new trial be granted, because of an error unless the error
is prejudicial. Cav. Consr., Art. VI, § 414.

The provisions of Section 354 that require an offer of proof or other
disclosure of the evidence improperly excluded reflect existing law.
See WiTKIN, CALIFORNIA EvIDENCE § 713 (1958). The exceptions to this
requirement that are stated in Section 354 also reflect existing law.
Thus, an offer of proof is unnecessary where the judge has limited the
issues so that an offer to prove matters related to excluded issues would
be futile. Lawless v. Calaway, 24 Cal.2d 81, 91, 147 P.2d 604, 609
(1944). An offer of proof is also unnecessary when an objection is im-
properly sustained to a question on cross-examination. Tossman v. New-
man, 37 Cal.2d 522, 525-526, 233 P.2d 1, 3 (1951) (‘‘no offer of proof
is necessary in order to obtain a review of rulings on cross-examina-
tion’’) ; People v. Jones, 160 Cal. 358, 117 Pac. 176 (1911).

[Law Revision Commission Comment (Recommendation, January 1965) ]
: CROSS-REFERENCES
Definitions :

Cross-examination, see §§ 761, 772, 773
Evidence, see § 140
Recross-examination, see § 763
Formal finding of preliminary facts unnecessary, see § 402

§ 355. Limited admissibility
355. When evidence is admissible as to one party or for
one purpose and is inadmissible as to another party or for
another purpose, the court upon request shall restrict the evi-
dence to its proper scope and instruct the jury accordingly.

Comment. Section 355 codifies existing law which requires the court
to instruct the jury as to the limited purpose for which evidence may
be considered when such evidence is admissible for one purpose and
inadmissible for another. See Adkins v. Brett, 184 Cal. 252, 193 Paec.
251 (1920).

Under Section 352, as under existing law, the judge is permitted to
exclude such evidence if he deems it so prejudicial that a limiting in-
struction would not protect a party adequately and the matter in
question can be proved sufficiently by other evidence. See discussion
in Adkins v. Brett, 184 Cal. 252, 258, 193 Pac. 251, 254 (1920) ; Tenta-
tive Recommendation and a Study Relating to the Umiform Rules of
Evidence (Article VI. Extrinsic Policies Affecting Admassibility), 6
Can. Law Revision ComMm’N, REp., REC. & STUDIES 601, 612, 639-640
(1964). o

[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES
Definition :
Evidence, see § 140
Exclusion of unduly prejudicial evidence, see § 352

§ 356. Entire act, declaration, conversation, or writing may be brought out
to elucidate part offered

356. Where part of an act, declaration, conversation, or
writing is given in evidence by one party, the whole on the
same subject may be inquired into by an adverse party; when
a letter is read, the answer may be given; and when a detached
act, declaration, conversation, or writing is given in evidence,
any other act, declaration, conversation, or writing which is
necessary to make it understood may also be given in evidence.

Comment. Section 356 restates the substance of and supersedes Sec-
tion 1854 of the Code of Civil Procedure.

The rule stated in Section 356, like the superseded statement of the
rule in the Code of Civil Procedure, only makes admissible such parts
of an act, declaration, conversation, or writing as are relevant to the
part thereof previously given in evidence. See, e.g., Witt v. Jackson,
57 Cal.2d 57, 67, 17 Cal. Rptr. 369, 374, 366 P.2d 641, 646 (1961)
(the rule ‘‘is necessarily subject to the qualification that the court
may exclude those portions of the conversation not relevant to the
items thereof which have been introduced’’). See also EvipENcE CoDE

§ 350.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES

Definition :

‘Writing, see § 250 . .
Exclusion of cumulative or unduly prejudicial evidence, see § 352

Arficle 2. Preliminary Determinations on Admissibility of Evidence

§ 400. “Preliminary fact”

400. As uged in this article, ‘‘preliminary fact’’ means a
fact upon the existence or nonexistence of which depends the
admissibility or inadmissibility of evidence. The phrase ‘‘the
admissibility or inadmissibility of evidence’’ includes the
qualification or disqualification of a person to be a witness and
the existence or nonexistence of a privilege.

Comment. ‘‘Preliminary fact’’ is defined to distinguish those facts
upon which the admissibility of evidence depends from those facts
sought to be proved by that evidence.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Evidence, see § 140

§ 401. “Proffered evidence”

401. As used in this article, ‘‘proffered evidence’’ means
evidence, the admissibility or inadmissibility of which is de-
pendent upon the existence or nonexistence of a preliminary
faet.
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Comment. ‘‘Proffered evidence’’ is defined to avoid confusion be-
tween evidence whose admissibility is in question and evidence offered
on the preliminary fact issue. ‘‘Proffered evidence’’ includes such
matters as the testimony to be elicited from a witness who is claimed
to be disqualified, testimony or tangible evidence claimed to be privi-
leged, and any other evidence to which objection is made.

[Law Revision Commisgion Comment ( Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Evidence, see § 140
Preliminary fact, see § 400

§ 402. Procedure for determining foundational and other preliminary facts

402. (a) When the existence of a preliminary fact is dis-
puted, its existence or nonexistence shall be determined as pro-
vided in this article.

(b) The court may hear and determine the question of the
admissibility of evidence out of the presence or hearing of the
jury; but in a eriminal action, the court shall hear and deter-
mine the question of the admissibility of a confession or admis-
sion of the defendant out of the presence and hearing of the
jury if any party so requests.

(e¢) A ruling on the admissibility of evidence implies what-
ever finding of fact is prerequisite thereto; a separate or
formal finding is unnecessary unless required by statute.

Comment. Under Section 310, the court must decide preliminary
questions of faet upon which the admissibility of evidence depends.
Section 402 prescribes certain procedures that must be observed by
the court when making such preliminary determinations.

Subdivision (a). Subdivision (a) requires the judge to observe the
procedures specified in Article 2 (commencing with Section 400) when
he is determining disputed factual questions preliminary to the ad-
mission or exclusion of evidence. The provisiogs of Article 2 are de-
signed to distinguish clearly between (1) those situations where the
judge must be persuaded of the existence of the preliminary fact upon

- which admissibility depends and (2) those situations where the judge
must admit the proffered evidence merely upon the introduction of evi-
dence sufficient to sustain a finding of the preliminary fact. Under the
Evidence Code, as under existing law, the judge determines some pre-
liminary faet questions on the basis of all of the evidence presented
to him by both parties, resolving any conflicts in that evidence. Evi-
pENCE CopE § 405. See, e.g., People v. Glab, 13 Cal. App.2d 528, 57
P.2d 588 (1936) (judge considered conflicting evidence and decided
that a proposed witness was not married to the defendant and, there-
fore, was competent to testify). See also Fairbank v. Hughson, 58 Cal.
314 (1881) (error to permit jury to determine whether witness was
an expert). On the other hand, the judge does not always resolve con-
flicts in the evidence submitted on preliminary fact questions; in some
cases, the proffered evidence must be admitted if there is evidence
sufficient to sustain a finding of the preliminary fact. EvipEncE Cobr
§ 403. See, e.g., Reed v. Clark, 47 Cal. 194, 200 (1873); Verzan v.
McGregor, 23 Cal. 339 (1863).
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Subdivision (b). Subdivision (b) requires the judge, on request, to
determine the admissibility of a confession or admission of a eriminal
defendant out of the presence and hearing of the jury. Under existing
law, whether the preliminary hearing is held out of the presence of the
Jury is left to the judge’s discretion. People v. Gonzales, 24 Cal.2d
870, 151 P.2d 251 (1944); People v. Nelson, 90 Cal. App. 27, 31, 265
Pac. 366, 367 (1928). The existing procedure permits the jury to hear
evidence that may be extremely prejudicial. For example, in People v.
Black, 73 Cal. App. 13, 238 Pac. 374 (1925), the alleged coercion con-
sisted of threats to send the defendants to New Mexico to be prose-
cuted for murder. Subdivision (b) prevents this kind of prejudice.
Nothing in subdivision (b) precludes a defendant from presenting to
the jury evidence attacking the ecredibility of a confession that is ad-
mitted (EvmeNncE CobE § 406), and such evidenece may include some
of the same matters presented to the judge during the preliminary
hearing.

Subdivision (¢). Subdivision (e¢) codifies existing law. Wilcoz v.
Berry, 32 Cal.2d 189, 195 P.2d 414 (1948) (where evidence is properly
received, the ground of the court’s ruling is immaterial); City &
County of San Francisco v. Western Air Lines, Inc., 204 Cal. App.2d
105, 22 Cal. Rptr. 216 (1962) (where evidence is excluded, the ruling
will be upheld if any ground exists for the exclusion).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definitions :

Criminal action, see § 130

Evidence, see §

Preliminary fact, see § 400

Statute, see § 230

Determination of admissibility of evidence for court, see § 310
Exclusion of ecumulative or unduly prejudicial evidence, see § 352

§ 403. Determination of foundational and other preliminary facts where rele-
vancy, personal knowledge, or authenticity is disputed

403. (a) The proponent of the proffered evidence has the
burden of producing evidence as to the existence of the pre-
liminary faet, and the proffered evidence is inadmissible unless
the court finds that there is evidence sufficient to sustain a
finding of the existence of the preliminary fact, when:

(1) The relevance of the proffered evidence depends on the
existence of the preliminary faet;

(2) The preliminary fact is the personal knowledge of a
witness concerning the subject matter of his testimony;

(38) The preliminary faet is the authenticity of a writing; or

(4) The proffered evidence is of a statement or other con-
duct of a particular person and the preliminary fact is whether
that person made the statement or so conducted himself.

(b) Subject to Section 702, the court may admit condition-
ally the proffered evidence under this section, subject to evi-
dence of the preliminary fact being supplied later in the
course of the trial.

(e) If the court admits the proffered evidence under this
section, the court:
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(1) May, and on request shall, instruct the jury to deter-
mine whether the preliminary fact exists and to disregard the
proffered evidence unless the jury finds that the preliminary
fact does exist.

(2) Shall instruct the jury to disregard the proffered evi-
dence if the court subsequently determines that a jury could
not reasonably find that the preliminary fact exists.

Comment. As indicated in the Comment to Section 402, the judge
does not determine in all instances whether a preliminary fact exists
or does not exist. At times, the judge must admit the proffered evidence
if there is evidence sufficient to sustain a finding of the preliminary
fact, and the jury must finally decide whether the preliminary fact
exists. See, e.g., Verzan v. McGregor, 23 Cal. 339 (1863). Section 403
covers those situations in which the judge is required to admit the
proffered evidence upon the introduction of evidence sufficient to sus-
tain a finding of the preliminary fact.

Subdivision (a)

Some writers have attempted to distinguish the kinds of questions
to be decided under the standard prescribed in Section 403 from the
kinds of questions to be decided under the standard described in See-
tion 405 on the ground that the former questions involve the relevancy
of the proffered evidence while the latter questions involve the com-
petency of evidence that is relevant. Maguire & Epstein, Preliminary
Questions of Fact in Determining the Admissibility of Evidence, 40
Harv. L. REv. 392 (1927) ; Morgan, Functions of Judge and Jury in
the Determanation of Preliminary Questions of Fact, 43 Harv. L. REv.
165 (1929). It is difficult, however, to distinguish all preliminary fact
questions upon this principle. And eminent legal authorities sometimes
differ over whether a particular preliminary fact question is one of
relevancy or competency. For example, Wigmore classifies admissions
with questions of relevancy (4 Wiemorg, EvipENcE 1 (3d ed. 1940))
while Morgan classifies admissions with questions of competency to be
decided under the standard preseribed in Section 405 (MoRGAN, Basic
ProBLEMS oF EvibENCE 244 (1957)).

To eliminate uncertainties of classification, subdivision (a) lists the
kinds of preliminary fact questions that are to be determined under
the standard preseribed in Seection 403. And to eliminate any uncer-
tainties that are not resolved by this listing, various Evidence Code
sections state specifically that admissibility depends on “‘evidence suf-
ficient to sustain a finding’’ of certain facts. See, e.g., EvipDENcE CoDE
§§ 1222, 1223, 1400.

The preliminary fact questions listed in subdivision (a), or identified
elsewhere as matters to be determined under the Section 403 standard,
are not finally decided by the judge beeause they have been tradi-
tionally regarded as jury questions. The questions involve the credi-
bility of testimony or the probative value of evidence that is admitted
on the ultimate issues. It is the jury’s function to determine the effect
and value of the evidence addressed to it. EvipENcE CopEe § 312. Hence,
the judge’s function on questions of this sort is merely to determine
whether there is evidence sufficient to permit a jury to decide the
question. The ‘‘question of admissibility . . . merges imperceptibly
into the weight of the evidence, if admitted.”’ D¢ Carlo v. United States,
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6 F.2d 364, 367 (2d Cir. 1925). If the judge finally determined the
existence or nonexistence of the preliminary fact, he would deprive a
party of a jury decision on a question that the party has a right to
have decided by the jury.

For example, if the question of A’s title to land is in issue, 4 may
seek to prove his title by a deed from former owner 0. Section 1401
requires that the deed be authenticated, and the judge, under Section
403, must rule on the question of authentication. If A introduces evi-
dence sufficient to sustain a finding of the genuineness of the deed, the
judge is required to admit it. If the rule were otherwise and the judge,
on the basis of the adverse party’s evidence, were permitted to decide
that the deed was spurious and not admissible, the judge would be
resolving the basic factual issue in the case and A would be deprived
of a jury finding on the issue, even though he is entitled to a jury
decision and even though he has introduced evidence sufficient to war-
rant a jury finding in his favor,

Tustrative of the preliminary fact questions that should be decided
under Section 403 are the following :

Section 350—Relevancy. Under existing law, as under Section 403,
if the relevancy of proffered evidence depends on the existence of some
preliminary fact, the evidence is admissible if there is evidence suffi-
cient to warrant a jury finding of the preliminary fact. Reed v. Clark,
47 Cal. 194, 200 (1873). Thus, for example, if P sues D upon an alleged
agreement, evidence of negotiations with A is inadmissible because ir-
relevant unless A is shown to be D’s agent; but the evidence of the
negotiations with A is admissible if there is evidence sufficient to sus-
tain a finding of the agency. Brown v. 8pencer, 163 Cal. 589, 126 Pac.
493 (1912). The same rule is applicable when a person is charged with
criminal responsibility for the acts of another because they are con-
spirators. See discussion in People v. Steccone, 36 Cal.2d 234, 238, 223
P.2d 17, 19 (1950).

Section 702—Requirement of personal knowledge. Evidence suffi-
cient to sustain a finding of a witness’ personal knowledge seems to be
sufficient under the existing California practice. See, e.g., People v.
Avery, 35 Cal.2d 487, 492, 218 P.2d 527, 530 (1950) (‘‘Bolton testified
that he observed the incident about which he testified. His testimony,
therefore, was not incompetent under section 1846 of the Code of Civil
Procedure.’’) ; People v. McCarthy, 14 Cal. App. 148, 151, 111 Paec.
274, 275 (1910). See also Tentative Recommendation and a Study Re-
lating to the Uniform Rules of Evidence (Article IV. Witnesses), 6
CaL. Law RevisioNn Comm’N, Rep., REc. & STupies 701, 711-713 (1964 ).

Section 788—Conviction of a crime when offered to attack credi-
biltty. In this situation, the preliminary fact issue to be decided under
Section 403 is whether the witness is actually the person who was con-
victed. This involves the relevancy of the evidence (since, obviously,
the conviction of another does not affect the witness’ eredibility) and
should be a question to be resolved by the jury. The judge should not
be able to decide finally that it was the witness who was convicted
and, thus, to prevent a contest on that issue before the jury. The exist-
ing law is uncertain in this regard; however, it seems likely that any
evidence sufficient to identify the witness as the person convicted is
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sufficient to warrant admission of the conviction. See People v. Theo-
dore, 121 Cal. App.2d 17, 28, 262 P.2d 630, 637 (1953) (relying on
presumption of identity of person from identity of name).

Section 800—Requirement that lay opinion be based on personal per-
ception. The requirement specified in Section 800 is merely a specific
application of the personal knowledge requirement in Section 702. See
the discussion of Section 702 in this Comment, supra.

Sections 1200-1341—Identity of hearsay declarant. For most hear-
say evidence, admissibility depends upon two preliminary determina-
tions: (1) Did the declarant actually make the statement as claimed
by the proponent of the evidence? (2) Does the statement meet certain
s::;iln(,lards of trustworthiness required by some exception to the hearsay
rule

The first determination involves the relevancy of the evidence. For
example, if the issue is the state of mind of X, a person’s statement as
to his state of mind has no tendency to prove X’s state of mind unless
the declarant was X. Relevancy depends on the fact that X made the
statement. Accordingly, if otherwise competent, a hearsay statement
is admitted upon evidence sufficient to sustain a finding that the claimed
declarant made the statement.

The second determination involves the competency of the evidence.
Unless the evidence meets the requisite standards of an exception to the
hearsay rule, it must be kept from the trier of fact despite its relevancy
either because it is too unreliable or because public policy requires its
suppression. Fof example, if an admission was in fact made by a de-
fendant to a eriminal action, the admission is relevant. But public
policy requires that the admission be held inadmissible if it was not
given voluntarily.

The admissibility of some hearsay declarations is dependent solely
upon the determination that a particular declarant made the statement.
Some of these exceptions to the hearsay rule—such as inconsistent state-
ments of trial witnesses and admissions—are mentioned specifically
below. Since the only preliminary fact to be determined in regard to
these declarations involves the relevancy of the evidence, they should
be admitted upon the introduction of evidence sufficient to sustain a
finding of the preliminary fact.

When the admissibility of hearsay depends both upon a determina-
tion that a particular declarant made the statement and upon a de-
termination that the requisite standards of a hearsay exeeption have
been met, the former determination is to be made upon evidence suffi-
cient to sustain a finding of the preliminary fact. Paragraph (4) is
included in subdivision (a) to make this.clear.

Section 1220-~Admissions of a party. The only preliminary fact
that is subject to dispute is the identity of the declarant. Under Sec-
tion 403(a)(4), an admission is admissible upon the introduction of
evidence sufficient to sustain a finding that the party made the state-
ment. Existing law appears to be in accord. Eastman v. Means, 75 Cal.
App. 537, 242 Pac. 1089 (1925).

An admission is not admissible in a eriminal case unless it was given
voluntarily. The voluntariness of an admission by a eriminal defendant
is determined under Section 405, not Section 403.
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Sections 1221, 1229—Authorized and adoptive admissions. Under
existing law, both authorized admissions (by an agent of a party)
and adoptive admissions are admitted upon the introduction of evi-
dence sufficient to sustain a finding of the foundational fact. Sample
v. Round Mouniain Citrus Farm Co., 29 Cal. App. 547, 156 Pac. 983
(1916) (authorized admission); Southers v. Savage, 191 Cal. App.2d
100, 12 Cal. Rptr. 470 (1961) (adoptive admission).

Section 1223—Admission .of co-conspirator. The admission of a
co-conspirator is another form of an authorized admission. Hence, the
proffered evidence is admissible upon the introduction of evidence
sufficient to sustain a finding of the conspiracy. Existing law is in
accord. People v. Robinson, 43 Cal2d 132, 137, 271 P.2d 865, 868
(1954).

Sections 1224-1227—Admission of third person whose lLability,
breach of duty, or right is in issue. The only preliminary fact subject
to dispute is the identity of the declarant; and the preliminary showing
required in regard to this class of admissions is the same as if the de-
clarant were being sued directly. Any evidence of the making of the
statement by the claimed declarant is sufficient to warrant its admis-
sion. Existing law is in accord. See Langley v. Zurich General Acc. &
Liab. Ins. Co., 219 Cal. 101, 25 P.2d 418 (1933). Although Sections
1226 and 1227 are new to California law, the same principles should
be applicable.

Sections 1235, 1236—Previous statements of witnesses. Prior incon-
sistent statements and prior consistent statements made before bias or
other improper motive arose are dealt with in Sections 1235 and 1236.
In each case, the evidence is relevant and probative if the witnesses to
the statements are credible. The credibility of the witnesses testifying
to these statements should be decided finally by the jury. Moreover, the
only preliminary fact subject to dispute insofar as alleged inconsistent
statements are concerned is the identity of the deelarant. Hence, evi-
dence is admitted under these sections upon the introduction of evi-
dence sufficient to sustain a finding of the preliminary fact. The
existing practice seems to be consistent with Section 403. See Schneider
v. Market Sireet Ry., 134 Cal. 482, 492, 66 Pac. 734, 738 (1901)
(‘“Whether the [prior inconsistent] statements made to (lassman and
Hubbell were made by Meley, or by some other man, was a question for
the jury. Both witnesses festified that they were made by him.”’);
People v. Neely, 163 Cal. App.2d 289, 312, 329 P.2d 357, 371 (1958)
(two prior consistent statements held adm1ss1ble because the “‘jury
could properly infer . . . the motive to fabricate did arise after the
making of the two statements’’).

Sections 1400-1402—Authentication of writings. Under existing
law, an otherwise competent writing is admissible upon the introdue-
tion of evidence sufficient to sustain a finding of the authenticity of the
writing. Verzan v. McGregor, 23 Cal. 339 (1863). Section 403(a)(3)
retains this existing law.

Sections 1410-1421—Means of authenticating writings. Sections
1410 through 1421 merely state several ways in which the require-
ments of Sections 1400 through 1402 may be met. Hence, to the extent
that Sections 1410 through 1421 specify facts that may be shown to
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authenticate writings, the same principles apply: In each case, the
Judge must decide whether the evidence offered is sufficient to sustain
a finding of the authenticity of the proffered writing and admit the
writing if there is such evidence. Care should be exercised, however, to
distinguish those cases where the disputed prehmmary fact is the
authenticity of an exemplar with which the proffered writing is to be
compared (EvIDENCE CopE §§ 1417-1419) or the qualification of a wit-
ness to give an opinion concerning the authenticity of a writing
(EvipeEnceE Cope §§ 1416, 1418); the judge is required to determine
such questions under the the provisions of Section 405.

Subdivision (b)

Subdivision (b) restates the apparent meaning of Section 1834 of the
Code of Civil Procedure. Under this subdivision, the judge may receive
evidence that is conditionally admissible under Section 403, subject to
the presentation of evidence of the preliminary fact later in the course
of the trial. See Brea v. McGlashan, 3 Cal. App.2d 454, 465, 39 P.2d
877, 882 (1934).

Subdivision (¢)

Subdivision (¢) relates to the instructions to be given the jury when
evidence is admitted whose admissibility depends on the existence of
a preliminary fact determined under Section 403. When such evidence
is admitted, the jury is required to make the ultimate determination
of the existence of the preliminary fact. Unless the jury is persuaded
that the preliminary fact exists, it is not permitted to consider the
evidence.

- For example, if P offers evidence of his negotlatlons with 4 in his
contract action against D, the judge must admit the evidence if there
is other evidence sufficient to sustain a finding that A was D’s agent. If
the jury is not persuaded that A was in fact D’s agent, then it is not
permitted to consider the evidence of the negotiations with A in deter-
mining D’s liability.

Frequently, the jury’s duty to disregard conditionally admissible
evidence when it is not persuaded of the existence of the preliminary
fact on which relevancy is conditioned is so clear that an instruction
to this effect is unnecessary. For example, if the disputed preliminary
faet is the authenticity of a deed, it hardly seems necessary to instruct
the jury to disregard the deed if it should find that the deed is not
‘genuine. No rational jury could find the deed to be spurious and, yet,
to be still effective to transfer title from the purported grantor.

At times, however, it is not quite so clear that conditionally admis-
gible evidence should be disregarded unless the preliminary fact is
found to exist. In such cases, the jury should be appropriately in-
structed. For example, the theory upon which agent’s and co-conspira-
tor’s statements are admissible is that the party is vicariously responsi-
ble for the acts and statements of agents and co-conspirators within
the scope of the agency or conspiracy. Yet, it is not always clear that
statements made by a purported agent or co-conspirator should be
disregarded if not made in furtherance of the ageney or conspiracy.
Hence, the jury should be instructed to disregard such statements un-
less it is persuaded that the statements were made within the scope of
the ageney or conspiracy. People v. Geiger, 49 Cal. 643, 649 (1875);
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People v. Talbott, 65 Cal. App.2d 654, 663, 151 P.2d 317, 322 (1944).
Subdivision (e), therefore, permits the judge in any case to instruct
the jury to disregard conditionally admissible evidence unless it is
persuaded of the existence of the preliminary fact; further, subdivision
(e) requires the judge to give such an instruction whenever he is re-
quested by a party to do so.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES
Definitions :

Burden of producing evidence, see § 110
Conduct, see § 125
Evidence, see § 140
Preliminary fact, see § 400
Proffered evidence, see § 401
Statement, see § 225
Writing, see § 250 A
See also the statutes cited in the Comment

§ 404. Determination of whether proffered evidence is incriminatory

404, Whenever the proffered evidence is claimed to be
privileged under Section 940, the person claiming the privilege
has the burden of showing that the proffered evidence might
tend to ineriminate him ; and the proffered evidence is inadmis-
sible unless it clearly appears to the court that the proffered
evidence cannot possibly have a tendeney to incriminate the
person claiming the privilege.

Comment. Section 404 provides a special procedure to be followed
by the judge when an objection is made in reliance upon the privilege
against self-incrimination. Under Section 404, the objecting party has
the burden of showing that the testimony sought might incriminate
him. However, the party is not required to produce evidence as such.
In addition to considering evidence, the judge must consider the mat-
ters disclosed in argument, the implications of the question, the setting
in which it is asked, the applieable statute of limitations, and all other
relevant factors. See Cohen v. Superior Court, 173 Cal. App.2d 61, 70,
343 P.24 286, 291 (1959). Nonetheless, the burden is on the objector
to present to the judge information of this sort sufficient to indicate
that the proffered evidence might ineriminate him. If he presents in-
formation of this sort, Section 404 requires the judge to sustain the
claim of privilege unless it clearly appears that the proffered evidence
cannot possibly have a tendency to ineriminate the person claiming the
privilege. ‘

Section 404 is consistent with existing law: The party claiming the
privilege ‘‘has the burden of showing that the testimony which was
being required might be used in a prosecution to help establish his
guilt’’; the court may require testimony to be given only if it clearly
appears to the court that the claim of privilege is mistaken and that
any answer ‘‘ ‘cannot posstbly’ >’ have a tendency to incriminate the
witness. Cohen v. Superior Court, 173 Cal. App.2d 61, 68, 70-72, 343
P.2d 286, 290, 291-292 (1959) (italics in original). -

[Law Revision Commission Comment (Recommendation, January 1965) ]
OROSS-REFERENCES
Definition :

Proffered evidence, see § 401
Privilege against gelf-in ation, see § 940
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§ 405. Determination of foundational and other preliminary facts in other
cases

405. With respect to preliminary fact determinations not
governed by Section 403 or 404 :

(a) When the existence of a preliminary fact is disputed,
the court shall indicate which party has the burden of produe-
ing evidence and the burden of proof on the issue as implied
by the rule of law under which the question arises. The court
shall determine the existence or nonexistence of the prelimi-
nary fact and shall admit or exclude the proffered evidence
as required by the rule of law under which the question arises.

(b) If a preliminary fact is also a fact in issue in the action:

(1) The jury shall not be informed of the court’s determina-
tion as to the existence or nonexistence of the preliminary fact.

(2) If the proffered evidence is admitted, the jury shall not
be instructed to disregard the evidence if its determination of
the fact differs from the court’s determination of the pre-
liminary faect.

Comment. Seection 405 requires the judge to determine the existence
or nonexistence of disputed preliminary facts except in certain situ-
ations covered by Sections 403 and 404. Section 405 deals with evi-
dentiary rules designed to withhold evidepce from the jury because it
is too unreliable to be evaluated properly or because public policy re-
quires its exclusion. '

Under Section 405, the judge first indicates to the parties who has
the burden of proof and the burden of producing evidence on the dis-
puted issue as implied by the rule of law under which the question
arises. For example, Section 1200 indicates that the burden of proof is
usually on the proponent of the evidence to show that the proffered
evidence is within a hearsay exception. Thus, if the disputed prelimi-
nary fact is whether the proffered statement was spontaneous, as re-
quired by Section 1240, the proponent would have the burden of per-
suading the judge as to the spontaneity of the statement. On the other
hand, the privilege rules usually place the burden of proof on the
objecting party to show that a privilege is applicable. Thus, if the
disputed preliminary fact is whether a person is married to a party
and, hence, whether their confidential communications are privileged
under Section 980, the burden of proof is on the party asserting the
privilege to persuade the judge of the exist_ence of the marriage.

After the judge has indicated to the parties who has the burden of
proof and the burden of producing evidence, the parties submit their
evidence on the preliminary issue to the judge. If the judge is per-
suaded by the party with the burden of proof, he finds in favor of that
party in regard to the preliminary fact and either admits or excludes
the proffered evidence as required by the rule of law under which the
question arises. Otherwise, he finds against that party on the prelimi-
nary fact and either admits or excludes the proffered evidence as re-
quired by such finding. . . ..

Section 405 is generally consistent with existing law. _CODE Cmv. Proc.
§ 2102 (‘“All questions of law, including the admissibility of testimony,
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[and] the facts preliminary to such admission, . . . are to be decided
by the Court’’) (superseded by EvibEnce Cope § 310).

Ezamples of preliminary fact issues to be decided under Section 405

INustrative of the preliminary fact questions that should be decided
under Section 405 are the following :

Section 701—Disqualification of a witness for lack of mental capac-
ity. Under existing law, as under this code, the party objecting to a
proffered witness has the burden of proving the witness’ lack of ca-
pacity. People v. Craig, 111 Cal. 460, 469, 44 Pac. 186, 188 (1896);
People v. Tyree, 21 Cal. App. 701, 706, 132 Pac. 784, 786 (1913) (dis-
approved on other grounds in People v. McCaughan, 49 Cal2d 409,
420, 317 P.2d 974, 981 (1957)).

Section 720—Qualifications of an expert witness. Under Section
720, as under existing law, the proponent must persuade the judge that
his expert is qualified, and it is error for the judge to submit the quali-
fications of the expert to the jury. Fairbank v. Hughson, 58 Cal. 314
(1881) ; Eble v. Peluso, 80 Cal. App.2d 154, 181 P.2d 680 (1947).

Section 788—Conviction of a crime when offered to attack credi-
bility. If the disputed preliminary fact is whether a pardon or some
similar relief has been granted to a witness convicted of a crime, the
judge’s determination is made under Section 405. Cf. Comment to Sec-
tion 403.

Section 870—O0pinion evidence on sanity. Whether a witness is suffi-
ciently acquainted with a person whose sanity is in question to be
qualified to express an opinion on the matter involves, in effect, the
expertise of the witness on that limited subject. The witness’ quahﬁca-
tions to express such an opinion, therefore, are to be determined by the
judge under Section 405 just as the qualiﬁcations of other experts are
decided by the judge. See the discussion of Section 720 in this Com-
ment, supra. Under existing law, too, determination of whether a wit-
ness is an ‘‘intimate acquaintance’’ is a question addressed to the
court. Estate of Budan, 156 Cal. 230, 104 Pac. 442 (1909).

Sections 900-1070—Privileges. Under this code, as under existing
law, the party claiming a privilege has the burden of proof on the pre-
liminary facts. San Diego Professional Ass’n v. Superior Court, 58
Cal.2d 194, 199, 23 Cal. Rptr. 384, 387, 373 P.2d 448, 451 (1962) (‘‘The
burden of establishing that a particular matter is privileged is on the
party asserting that privilege.’’) ; Chronicle Publishing Co. v. Superior
Court, 54 Cal.2d 548, 565, 7 Cal. Rptr. 109, 117, 354 P.2d 637, 645
(1960). The proponent of the proffered evidence, however, has the
burden of proof upon any preliminary fact necessary to show that an
exception to the privilege is applicable. But see Abboil v. Superior
Court, 78 Cal. App.2d 19, 21, 177 P.2d 317, 318 (1947) (suggesting
that a prima facie showmg by the proponent is sufficient where the
issue is whether a communication between attorney and client was
made in contemplation of crime).

Sections 1152, 1154—Admissions made during compromzse 'negotw-
tions. With respect to admissions made during compromise negotia-
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tions, the disputed preliminary faet to be decided by the judge is
whether the admission occurred during compromise negotiations or at
some other time. This code places the burden on the objecting party
to satisfy the judge that the admission oceurred during such
negotiations.

Sections 1200-1341-—Hearsay evidence. When hearsay evidence is
offered, two preliminary fact questions may be raised. The first question
relates to the authenticity of the proffered declaration—was the state-
ment actually made by the person alleged to have made it? The sec-
ond question relates to the existence of those circumstances that make
the hearsay sufficiently trustworthy to be received in evidence—e.g.,
was the declaration spontaneous, the confession voluntary, the business
record trustworthy ¢ Under this code, questions relating to the authen-
ticity of the proffered declaration are decided under Section 403. See
the Comment to Section 403. But other preliminary fact questions are
decided under Section 405.

For example, the court must decide whether a statement offered as a
dying declaration was made under a sense of impending death, and
the proponent of the evidence has the burden of proof on this issue.
People v. Keelin, 136 Cal. App.2d 860, 873, 289 P.2d 520, 528 (1955) ;
People v. Pollock, 31 Cal. App.2d 747, 753-754, 89 P.2d 128, 131 (1939).
Under this code, the proponent of a hearsay declaration has the burden
of proof on the unavailability of the declarant as a witness under
Section 1291 or 1310; but the party objecting to the evidence has the
burden of proving that the unavailability of the declarant was pro-
cured by the proponent in order to prevent the declarant from testi-
fying. See EvipENCE Copk § 240.

Section 1416—O0pinion evidence on handwriting. Whether a witness
is sufficiently acquainted with the handwriting of a person to give an
opinion on whether a questioned writing is in that person’s handwriting
involves, in effect, the expertise of the witness on the limited subject
of the supposed writer’s handwriting. The witness’ qualifications to ex-
press such an opinion, therefore, are to be determined by the judge
under Section 405 just as the qualifications of other experts are de-
cided by the judge. See the discussion of Section 720 in this Comment,
supra. :

Sections 1417-1419—Comparison of writing with exemplar. Under
Sections 1417 through 1419, as under existing law, the judge must be
satisfied that a writing is genuine before be may admit it for compari-
son with other writings whose authenticity is in dispute. People v. Cree-
gan, 121 Cal. 554, 53 Pac. 1082 (1898) ; Marshall v. Hancock, 80 Cal. 82,
22 Pac. 61 (1889). '

Sections 1500-1510—Best evidence rule. Under Section 405, as un-
der existing law, the trial judge is required to determine the prelimi-
nary fact necessary to warrant reception of secondary evidence of a
writing, and the burden of proof on the issue is on the proponent of the
secondary evidence. Cotton v. Hudson, 42 Cal. App.2d 812, 110 P.2d

70 (1941).
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Sections 1550, 1551—Photographic copy of writing. Sections 1550
and 1551 are special exceptions to the best evidence rule; hence, Section
405 governs the determination of any disputed preliminary fact under
these sections just as it governs the determination of disputed prelimi-
nary facts under Sections 1500 through 1510. See the discussion of
Sections 1550-1510 in this Comment, supra.

Function of court and jury under Section 405

When preliminary fact question is also an issue involved in merits
of case. In some cases, a factual issue to be decided by the judge under
Section 405 will coincide with an issue involved in the merits of the
case. For example, in People v. MacDonald, 24 Cal. App.2d 702, 76
P24 121 (1938), the defendant in an incest prosecution objected to
the testimony of the prosecutrix on the ground that she was his wife.
The judge, in ruling on the objection, had to determine whether the
prosecutrix was also the defendant’s daughter and, hence, whether
their marriage was incestuous and void. In such a case, it would be
prejudicial to the parties for the judge to inform the jury how he had
decided the same factual question that it must decide in determining
the merits of the case. Subdivision (b), therefore, prohibits a judge
from mformmg the jury how he decided a question under Section 405
that the Jury must ultimately resolve on the merits.

The judge is also prohibited from 1nstructmg the jury to dlsregard
evidence that has been admitted if the jury’s determination of a faect
in deciding the merits differs from the judge’s determination of the
same fact under Section 405. The rules of admissibility being applied
by the judge under Section 405 are designed to withhold evidence from
the jury because it is too unreliable to be evaluated properly or be-
cause public policy requires its exclusion. The policies underlying these
rules are served only by the exclusion of the evidence. No valid public
or evidentiary purpose is served by submitting the admissibility ques-
tion again to the jury. For example, the interspousal testimonial privi-
lege involved in People v. MacDonald, 24 Cal. App.2d 702, 76 P.2d 121
(1938), exists to preclude a spouse from being involuntarily compelled
to testify against the other spouse. The privilege serves its purpose
only if the spouse does not testify. The harm the privilege is designed
to prevent has occurred if the spouse testifies. Therefore, subdivision
(b) provides for the finality of the judge’s rulings on admissibility
under Section 405 even in those cases where the factunal questions de-
cided by the judge coincide with the factual questions ultimately to be
resolved by the jury.

Of course, Section 405 has no effect on the constitutional right of
the judge to comment on the evidence and on the testimony and credi-
bility of witnesses. See Car. Consr., Art. I, § 13, and Art. VI, § 19.

Confessions, dying declarations, and spontaneous statements. Al-
though Section 405 is generally consistent with existing law, it will,
however, substantially change the law relating to confessions, dying dec-
larations, and spontaneous statements. Under existing law, the judge
considers all of the evidence and decides whether evidence of this sort
is admissible, as indicated in Section 405. But if he decides the prof-
fered evidence is admissible, he submits the preliminary question to
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the jury for a final determination whether the confession was volun-
tary, whether the dying declaration was made in realization of im-
pending doom, or whether the spontaneous statement was in fact
spontaneous; and the jury is instructed to disregard the statement if
it does not believe that the condition of admissibility has been satisfied.
People v. Baldwin, 42 Cal.2d 858, 866-867, 270 P.2d 1028, 1033-1034
(1954) (confession—see the court’s instruction, id. at 866, 270 P.2d
at 1033) ; People v. Gonzales, 24 Cal.2d 870, 876-877, 151 P.2d 251, 254
(1944) (confession) ; People v. Singh, 182 Cal. 457, 476, 188 Pac. 987,
995 (1920) (dying declaration); People v. Keelin, 136 Cal. App.2d
860, 871, 289 P.2d 520, 527 (1955) (spontaneous declaration).

Under Section 405, the judge’s rulings on these questions are final;
the jury does not have an opportunity to redetermine the issue.

Section 405 will have no effect on the admissibility of confessions
where the uncontradicted evidence shows that the confession wag not
voluntary. Under existing law, as under the Evidence Code, such a
confession may not be admitted for consideration by the jury. People
v. Trout, 54 Cal.2d 576, 6 Cal. Rptr. 759, 354 P.2d 231 (1960) ; People
v. Jones, 24 Cal.2d 601, 150 P.2d 801 (1944). Section 405 will also
have no effect on the admissibility of confessions in those instances
where, despite a conflict in the evidence, the court is persuaded that
the confession was not voluntary; for, under existing law (as under
the Evidence Code), ‘‘if the court concludes that the confession was not
free and voluntary it . . . is in duty bound to withhold it from the
jury’s consideration.’’ People v. Gonzales, 24 Cal.2d 870, 876, 151 P.2d
251, 254 (1944).

Hence, Section 405 changes the law relating to confessions only where
there is a substantial conflict in the evidence over voluntariness and
the court is not persuaded that the confession was involuntary. Under
existing law, a court that is in doubt may ‘‘pass the buck’’ econcerning
such a confession to the jury when there is a difficult factual question
to resolve; for ¢‘if there is evidence that the confession was free and
voluntary, it is within the court’s discretion to permit it to be read
to the jury, and to submit to the jury for its determination the ques-
tion whether under all the circumstances the confession was made
freely and voluntarily.”” People v. Gonzales, 24 Cal.2d 870, 876, 151
P.2d 251, 254 (1944). Under the Evidence Code, however, the court
is required to withhold a confession from the jury unless the court is
persuaded that the confession was made freely and voluntarily. The
court has no ‘‘discretion’ to avoid difficult decisions by shifting the
responsibility to the jury. If the court is in doubt, if the prosecution
has not persuaded it of the voluntary nature of the confession, Sec-
tion 405 requires the court to exclude the confession. Thus, Section 405
makes the procedure for determining the admissibility of a confession
the same as the procedure for determining the admissibility of physical
evidence claimed to have been seized in violation of constitutional
guarantees. See People v. Gorg, 45 Cal.2d 776, 291 P.2d 469 (1955);
People v. Chavez, 208 Cal. App.2d 248, 24 Cal. Rptr. 895 (1962).

The existing law is based on the belief that a jury, in determining the
defendant’s guilt or innocence, can and will refuse to consider a con-
fession that it has determined was involuntary even though it be-
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lieves that the confession is true. Section 405, on the other hand, pro-
ceeds upon the belief that it is unrealistic to expect a jury to perform
such a feat. Corroborating facts stated in a confession cannot but
assist the jury in resolving other conflicts in the evidence. The ques-
tion of voluntariness will inevitably become merged with the question
of guilt and the truth of the confession ; and, as a result of this merger,
the admitted confession will inevitably be considered on the issue of
guilt. The defendant will receive a greater degree of protection if the
court is deprived of the power to shift its faet-determining responsi-
bility to the jury and is required to exclude a confession whenever it
is not persuaded that the confession was voluntary.

The foregoing diseussion has focused on confessions because the case
law is well developed there. But the ‘‘second crack’’ doctrine is equally
unsatisfactory when applied to dying declarations and spontaneous
statements. Hence, Section 405 requires the court to rule finally on the
admissibility of these statements as well.

Of course, Section 405 does not prevent the presentation of any
evidence to the jury that is relevant to the reliability of the hearsay
statement. See EvipEncE Cope § 406. Thus, a party may present evi-
dence of the circumstances under which a confession, dying declaration,
or spontaneous statement was made where such evidenee is relevant to
the credibility of the statement, even though such evidence may dupli-
cate to some degree the evidence presented to the court on the issue of
admissibility. But the jury’s sole concern is the truth or falsity of
the facts stated, not the admissibility of the statement.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ; technical correction

-—Senate J., Apr. 21, 19651

CROSS-REFERENCES

Definitions :

Action, see § 105

Burden of producing evidence, see § 110

Burden of proof, see § 115

Evidence, see § 140

Law, see § 160

Preliminary faet, see § 400

Proffered evidence, see § 401 .
Requiring disclosure of information claimed to be privileged, see § 915
See also the statutes cited in the Comment

§ 406. Evidence affecting weight or credibility
406. This article does not limit the right of a party to in-
troduce before the trier of fact evidence relevant to weight
or credibility.

Comment. Other sections in this article provide that the judge deter-
mines whether proffered evidence is admissible, i.e., whether it may
be considered by the trier of fact. Section 406 simply makes it clear
that the judge’s decision on a question of admissibility does not pre-
clude the parties from introducing before the trier of fact evidence
relevant to weight and eredibility.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Evidence, see § 140
Trier of fact, see § 235
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CHAPTER 5. WEIGHT OF EVIDENCE GENERALLY

§ 410. “Direct evidence”

410. As used in this chapter, ‘‘direct evidence’’ means evi-
dence that directly proves a fact, without an inference or pre-
sumption, and which in itself, if true, conclusively establishes
that faect.

Comment. Section 410 restates the substance of and supersedes Sec-
tion 1831 of the Code of Civil Procedure.
[Law Revision Commission Comment ( Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions:
Evidence, see § 140
Inference, see § 600

Presumption, see § 600
Proof, see § 190

§ 411. Direct evidence of one witness sufficient
411. Except where additional evidence is required by stat-
ute, the direct evidence of one witness who is entitled to full
credit is sufficient for proof of any fact.

Comment. Section 411 restates the substance of and supersedes See-
tion 1844 of the Code of Civil Procedure. The phrase ‘‘except where
additional evidence is required by statute’’ has been substituted for
the phrase ‘‘except perjury and treason’’ in Section 1844 because the
““perjury and treason’’ exception to Section 1844 is too limited: Cor-
roboration is required by Section 20 of Article I of the California
Constitution (treason) and by Penal Code Sections 653f (solicitation
to commit felonies), 1103a (perjury), 1108 (abortion and prostitution
cases), 1110 (obtaining property by oral false pretenses), and 1111
(testimony of acecomplices); in addition, Civil Code Section 130 pro-
vides that divorces cannot be granted on the uncorroborated testimony
of the parties.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Direct evidence, see § 410
Evidence, see § 140

Proof, see § 190
Statute, see § 230

§ 412. Party having power to produce better evidence
412, If weaker and less satisfactory evidence is offered
when it was within the power of the party to produce stronger
and more satisfactory evidence, the evidence offered should
be viewed with distrust.
Comment. Section 412 restates the substance of and supersedes sub-
divisions 6 and 7 of Section 2061 of the Code of Civil Procedure.
Section 413, taken together with Section 412, restates in substance
the meaning that has been given to the presumptions appearing in
subdivisions 5 and 6 of Code of Civil Procedure Section 1963.
Evidence Code Section 913 provides that ‘‘no presumption shall
arise because of the exercise of [a] privilege, and the trier of fact
may not draw any inference therefrom,”” and the trial judge is re-
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quired to give such an instruetion if he is requested to do so. However,
there is no inconsistency between Section 913 and Sections 412 and
413. Section 913 deals only with the inferences that may be drawn
from the exercise of a privilege; it does not purport to deal with
the inferences that may be drawn from the evidence in the case. Seec-
tions 412 and 413, on the other hand, deal with the inferences to be
drawn from the evidence in the case; and the fact that a privilege has
been relied on is irrelevant to the application of these sections. Cf.
People v. Adamson, 27 Cal.2d 478, 165 P.2d 3 (1946).

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Definition :
Evidence, see § 140

§ 413. Party’s failure to explain or deny evidence
413. In determining what inferences to draw from the evi-
dence or facts in the case against a party, the trier.of fact
may consider, among other things, the party’s failure to ex-
plain or to deny by his testimony such evidence or facts in
the case against him, or his willful suppression of evidence
relating thereto, if such be the case.
Comment. See the Comment to Section 412,
[Law Revision Commission Comment (Recommendation, January 1965)1
CROSS-REFERENCES
Definitions
Evidence, see § 140

Inference, see § 600
Trier of fact, see § 235




DIVISION 4. JUDICIAL NOTICE

Comment. The statutory scheme in Division 4 is based on Article 2
(Rules 9-12) of the Uniform Rules of Evidence. The court is required
to take judicial notice of the matters listed in Section 451. It may take
judicial notice of the matters listed in Section 452 even when not re-
quested to do so; it is required to notice them, however, if a party re-
quests it and satisfies the requirements of Section 453.

There is some overlap between the matters listed in the mandatory
notice provisions of Section 451 and the matters listed in the permissive-
unless-a-request-is-made provisions of Section 452. Thus, when a matter
falls within Section 451, judicial notice is mandatory even though the
matter would otherwise fall within Section 452. The introductory clause
of Section 452 makes this clear. For example, public statutory law is
required to be noticed under subdivision (a) of Section 451 even
though it would also be included under official acts of the legislative
department under subdivision (¢) of Section 452. Certain regulations
are reqtiired to be noticed under subdivision (b) of Section 451 even
though they might also be included under subdivisions (b) and (¢) of
Section 452. And indisputable matters of universal knowledge are re-
quired to be noticed under subdivision (f) of Section 451 even though
such matters might be included under subdivisions (g) and (h) of
Section 452.

There is also some overlap between the various categories listed in
Section 452. However, this overlap will cause no difficulty because all
of the matters listed in Section 452 are treated alike.

[Law Revision Commission Comment ( Recommendation, January 1965) ]

§ 450. Judicial notice may be taken only as quihorized by law

450. Judicial notice may not be taken of any matter un-
less authorized or required by law.

Comment. Section 450 provides that judicial notice may not be taken
of any matter unless authorized or required by law. See EvIDENCE CobE
§ 160, defining ‘‘law.’’ Sections 451 and 452 state a number of matters
which must or may be judicially noticed. Judicial notice of other mat-
ters is authorized or required by other statutes or by decisional law.
E.g., Covi CopE § 53; Corp. CobE § 6602, In this respect, the Evidence
Code is consistent with existing law, for the principal judicial notice
provision found in existing law—Code of Civil Procedure Section 1875
(superseded by this division of the Evidence Code)—does not limit
judicial notice to those matters specified by statute. Judicial notice has
been taken of various matters not so specified, principally of those
matters of common knowledge which are certain and indisputable.
WirkiN, CarLirorNiA EvipENCE §§ 50-52 (1958).

Under the Evidence Code, as under existing law, courts may consider
whatever materials are appropriate in construing statutes, determining
constitutional issues, and formulating rules of law. That a court may
consider legislative history, discussions by learned writers in treatises
and law reviews, materials that contain controversial economic and
social facts or findings or that indicate contemporary opinion, and sim-
ilar materials is inherent in the requirement that it take judicial notice

(1062 )
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of the law. In many cases, the meaning and validity of statutes, the
precise nature of a common law rule, or the correct 1nterpretatlon of a
constitutional provision ean be determined only with the help of such
extrinsic aids. Cf. People v. Sterling Refining Co., 86 Cal. App. 558,
564, 261 Pac. 1080, 1083 (1927) (statutory authority to notice “public
and private acts’’ of legislature held to authorize examination of legis-
lative history of certain acts). See also Perez v. Sharp, 32 Cal.2d 711,
198 P.2d 17 (1948) (texts and authorities used by court in opinions
determining constitutionality of statute prohibiting interracial mar-
riages). Section 450 will neither broaden nor limit the extent to which
a court may resort to extrinsic aids in determining the rules of law
that it is required to notice. Nor will Section 450 broaden or limit the
extent to which a court may take judicial notice of any other matter
not specified in Section 451 or 452.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Blood tests, conclusive effect of, see § 895
Definition :
Law, see § 160

§ 451. Matters which must be judicially noticed

451. Judicial notice shall be taken of :

(a) The decisional, constitutional, and public statutory law
of this state and of the United States and the provisions of any
charter described in Section 74 or 8 of Article XI of the
California Constitution.

(b) Any matter made a subject.of judicial notice by Section
11383, 11384, or 18576 of the Government Code or.by Section
307 of Title 44 of the United States Code.

(¢) Rules of professional conduct for members of the bar
adopted pursuant to Section 6076 of the Business and Pro-
fessions Code and rules of practice and procedure for the
courts of this state adopted by the Judicial -Council.

(d) Rules of pleading, practice, and procedure preseribed
by the United States Supreme Court, such as the Rules of the
United States Supreme Court, the Federal Rules of Civil Pro-
cedure, the Federal Rules of Criminal Procedure, the Admi-
ralty Rules the Rules of the Court of Claims, the Rules of the
Customs Court, and the General Orders and Forms in Bank-
ruptey.

(e) The true s1gn1ﬁcat10n of all English words and phrases
and of all legal expressions.

(f) Faets and propositions of generalized knowledge that
are so universally known that they cannot reasonably be the
subject of dispute.

Comment. Judicial notice of the matters specified in Section 451 is
mandatory, whether or not the court is requested to notice them. Al-
though the court errs if it fails to take judicial notice of the matters
specified in this section, such error is not necessarily reversible error.
Depending upon the circumstances, the appellate court may hold that
the error was ‘‘invited’’ (and, hence, is not reversible error) or that
points not urged in the trial court may not be advanced on appeal.
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These and similar prineiples of appellate practice are not abrogated by
this section.

Section 451 inclides matters both of law and of fact. The matters
specified in subdivisions (a), (b), (¢), and (d) are all matters that,
broadly speaking, can be considered as a part of the ‘‘law’’ applicable
to the particular case. The court can reasonably be expected to discover
and apply this law even if the parties fail to provide the court with
references to the pertinent cases, statutes, regulations, and rules. Other
matters that also might properly be considered as a part of the law
applicable to the case (such as the law of foreign nations and certain
regulations and ordinances) are included under Section 452, rather
than under Section 451, primarily because of the difficulty of ascer-
taining such matters. Subdivision (e) of Section 451 requires the court
to judicially notice ‘‘the true signification of all English words and
phrases and of all legal expressions.”” These are facts that must be
judicially noticed in order to conduct meaningful proceedings. Sim-
ilarly, subdivision (f) of Section 451 covers ‘‘universally known’’
facts.

Listed below are the matters that must be judicially noticed under
Section 451.

California and federal law. The decisional, constitutional, and pub-
lic statutory law of California and of the United States must be judi-
cially noticed under subdivision (a). This requirement states existing
law as found in subdivision 3 of Code of Civil Procedure Section 1875
(superseded by the Evidence Code).

Charter provisions of California cilies and counties. Judicial notice
must be taken under subdivision (a) of the provisions of charters
adopted pursuant to Section 714 or 8 of Article XI of the California
Constitution. Notice of these provisions is mandatory under the State
Constitution. Car. Congr., Art. XI, § 7% (county charter), § 8 (char-
ter of city or city and county).

Regulations of California and federal agencies. Judicial notice must
be taken under subdivision (b) of the rules, regulations, orders, and
standards of general application adopted by California state agencies
and filed with the Secretary of State or printed in the California Ad-
ministrative Code or the California Administrative Register. This is
existing law as found in Government Code Sections 11383 and 11384.
Under subdivision (b), judicial notice must also be taken of the rules
of the State Personnel Board. This, too, is existing law under Govern-
ment Code Section 18576.

Subdivision (b) also requires California courts to judicially notice
documents published in the Federal Register (such as (1) presidential
proclamations and executive orders having general applicability and
legal effect and (2) orders, regulations, rules, certificates, codes of fair
competition, licenses, notices, and similar instruments, having general
applicability and legal effect, that are issued, preseribed, or promul-
gated by federal agencies). There is no clear holding that this is exist-
ing California law. Although Section 307 of Title 44 of the United
States Code provides that the ‘‘contents of the Federal Register shall
be judicially noticed,’’ it is not clear that this requires notice by state
courts. See Broadway Fed. etc. Loan Ass’n v. Howard, 133 Cal. App.2d
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382, 386 note 4, 285 P.2d 61, 64 note 4 (1955) (referring to 44 U.S.C.A.
§§ 301-314). Compare Note, 59 Harv. L, Rev. 1137, 1141 (1946) (doubt
expressed that notice is required), with Knowlton, Judicial Notice, 10
Ruraeers L. Rev. 501, 504 (1956) (‘‘it would seem that this provision
is binding upon the state courts’’). Livermore v. Beal, 18 Cal. App.2d
535, 542-543, 64 P.2d 987, 992 (1937), suggests that California courts
are required to judicially notice pertinent federal official action, and
California courts have judicially noticed the contents of various proec-
lamations, orders, and regulations of federal agencies. E.g., Pacific
Solvents Co. v. Superior Court, 88 Cal. App.2d 953, 955, 199 P.2d 740,
741 (1948) (orders and regulations) ; People v. Mason, 72 Cal. App.2d
699, 706-707, 165 P.2d 481, 485 (1946) (presidential and executive
proclamations) (disapproved on other grounds in People v. Friend, 50
Cal.2d 570, 578, 327 P.2d 97, 102 (1958) ) ; Downer v. Grizely Livestock
& Land Co., 6 Cal. App.2d 39, 42, 43 P.2d 843, 845 (1935) (rules and
regulations). Section 451 makes the California law clear.

Rules of court. Judicial notice of the California Rules of Court is
required under subdivision (e). These rules, adopted by the Judicial
Council, are as binding on the parties as procedural statutes. Cantillon
v. Superior Court, 150 Cal. App.2d 184, 309 P.2d 890 (1957). See
Albermont Petroleum, Ltd. v. Cunningham, 186 Cal. App.2d 84, 9 Cal.
Rptr. 405 (1960). Likewise, the rules of pleading, practice, and proce-
dure promulgated by the United States Supreme Court are required to
be judicially noticed under subdivision (d).

The rules of the California and federal courts which are required to
be judicially noticed under subdivisions (¢) and (d) are, or should be,
familiar to the court or easily discoverable from materials readily
available to the court. However, this may not be true of the court rules
of sister states or other jurisdictions nor, for example, of the rules of
the various United States Courts of Appeals or local rules of a par-
ticular superior court. See Albermont Petroleum, Lid. v. Cunningham,
186 Cal. App.2d 84, 9 Cal. Rptr. 405 (1960). Judicial notice of these
rules is permitted under subdivision (e) of Section 452 but is not re-
quired unless there is compliance with the provisions of Section 453.

State Bar Bules of Professional Conduct. The Rules of Professional
Conduct of the State Bar of California are, in effect, rules of the
Supreme Court, for they must be approved by that court. Barfon v.
State Bar, 209 Cal. 677, 289 Pac. 818 (1930). Subdivision (¢), there-
fore, requires the court to take judicial notice of these rules to the same
extent that it takes notice of other rules of court.

Words, phrases, and legal expressions. Subdivision (e) requires the
court to take judicial notice of ‘‘the true signification of all English
words and phrases and of all legal expressions.’’ This restates the same
matter covered in subdivision 1 of Code of Civil Procedure Section
1875. Under existing law, however, it is not clear that judicial notice
of these matters is mandatory.

“Universally known’’ facts. Subdivision (f) requires the court to
take judicial notice of indisputable facts and propositions universally
known. ‘‘Universally known’’ does not mean that every man on the
street has knowledge of such facts. A fact known among persons of

reasonable and average intelligence and knowledge will satisfy the
3—46607
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“‘universally known’’ requirement. Cf. People v. Tossetti, 107 Cal. App.
7, 12, 289 Pac. 881, 883 (1930).

Subdivision (f) should be contrasted with subdivisions (g) and (h)
of Section 452, which provide for judicial notice of indisputable facts
and propositions that are matters of common knowledge or are capable
of immediate and accurate determination by resort to sources of rea-
sonably indisputable accuracy. Subdivisions (g) and (h) permit notice
of facts and propositions that are indisputable but are not ‘‘uni-
versally’’ known.

Judicial notice does not apply to facts merely because they are known
to the judge to be indisputable. The facts must fulfill the requirements
of subdivision (f) of Section 451 or subdivision (g) or (h) of Section
452. If a judge happens to know a fact that is not widely enough known
to be subject to judicial notice under this division, he may not ‘‘no-
tice’’ it.

It is elear under existing law that the court may judieially notice
the matters specified in subdivision (f); it is doubtful, however, that
the court must notice them. See Varcoe v. Lee, 180 Cal. 338, 347, 181
Pac. 223, 227 (1919) (dictum). Since subdivision (f) covers universally
known faets, the parties ordinarily will expect the court to take judicial
notice of them; the court should not be permitted to ignore such facts
merely because the parties fail to make a formal request for judieial
notice.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

§ 452. Matters which may be judicially noticed

452. Judicial notice may be taken of the following matters
to the extent that they are not embraced within Section 451:

(a) The decisional, constitutional, and statutory law of any
state of the United States and the resolutions and private acts
of the Congress of the United States and of the Legislature of
this state.

(b) Regulations and legislative enactments issued by or
under the authority of the United States or any public entity
in the United States.

(e) Official acts of the legislative, executive, and judicial
departments of the United States and of any state of the
United States.

(d) Records of (1) any court of this state or (2) any court
of record of the United States or of any state of the United
States.

(e) Rules of court of (1) any court of this state or (2) any
court of record of the United States or of any state of the
United States.

(f) The law of an organization of nations and of foreign
nations and public entities in foreign nations.

(g) Facts and propositions that are of such common knowl-
edge within the territorial jurisdiction of the court that they
cannot reasonably be the subject of dispute.

(h) Facts and propositions that are not reasonably subject
to dispute and are capable of immediate and accurate determi-
nation by resort to sources of reasonably indisputable accuracy.
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Comment. Section 452 includes matters both of law and of fact. The
court may take judicial notice of these matters, even when not re-
quested to do so; it is required to notice them if a party requests it and
satisfies the requirements of Section 453.

The matters of law included under Section 452 may be neither known
to the court mor easily discoverable by it because the sources of infor-
mation are not readily available. However, if a party requests it and
furnishes the court with ‘‘sufficient information’’ for it to take judicial
notice, the ecourt must do so if proper notice has been given to each
adverse party. See EviDENCE CopE § 453. Thus, judicial notice of these
matters of law is mandatory only if counsel adequately discharges his
responsibility for informing the court as to the law applicable to the
case. The simplified process of judicial notice can then be applied to all
of the law applicable to the case, including such law as ordinances and
the law of foreign nations.

Although Section 452 extends the process of judicial notice to some
matters of law which the courts do not judicially notice under existing
law, the wider scope of such notice is balanced by the assurance that
the matter need not be judicially noticed unless adequate information
to support its truth is furnished to the court. Under Section 453, this
burden falls upon the party requesting that judicial notice be taken.
In addition, the parties are entitled under Section 455 to a reasonable
opportunity to present information to the court as to the propriety of
taking judicial notice and as to the tenor of the matter to be noticed.

Listed below are the matters that may be judicially noticed under
Section 452 (and must be noticed if the conditions specified in Seec-
tion 453 are met).

Low of sister states. Subdivision (a) provides for judicial notice of
the decisional, constitutional, and statutory law in foree in sister states.
California courts now take judicial notice of the law of sister states
under subdivision 3 of Section 1875 of the Code of Civil Procedure.
However, Section 1875 seems to preclude notice of sister-state law as
interpreted by the intermediate-appellate courts of sister states, whereas
Section 452 permits notice of relevant decisions of all sister-state courts.
If this be an extension of existing law, it is a desirable one, for the
courts of sister states generally can be considered as responsive to the
need for properly determining the law as are equivalent courts in
California. The existing law also is not clear as to whether a request
for judicial notice of sister-state law is required and whether judicial
notice is mandatory. On the necessity for a request for judicial notice,
see Comment, 24 Cav. L. Rev, 311, 316 (1936). On whether judicial
notice is mandatory, see In re Bartges, 44 Cal2d 241, 282 P.2d 47
(1955), and the opinion of the Supreme Court in denying a hearing
in Estate of Moore, 7 Cal. App.2d 722, 726, 48 P.2d 28, 29 (1935).

Law of territories and possessions of the United States. Subdivision
(a) also provides for judicial notice of the decisional, constitutional,
and statutory law in force in the territories and possessions of the
United States. See the broad definition of ‘‘state’’ in EvIDENCE CoDE
§ 220. It is not clear under existing California law whether this law is
treated as sister-state law or foreign law. See WITKIN, CALIFORNIA
EvipENcE § 45 (1958).
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Resolutions and private acts. Subdivision (a) provides for judicial
notice of resolutions and private acts of the Congress of the United
States and of the legislature of any state, territory, or possession of the
United States. See the broad definition of ‘‘state’’ in EvipENce CobE
§ 220.

The California law on this matter is not clear. Our courts are author-
ized by subdivision 8 of Code of Civil Procedure Section 1875 to take
judicial notice of private statutes of this State and the United States,
and they probably would take judicial notice of resolutions of this
State and the United States under the same subdivision. It is not clear
whether such notice is compulsory. It may be that judicial notice of a
private act pleaded in a eriminal action pursuant to Penal Code Sec- -
tion 963 is mandatory, whereas judicial notice of the same private act
may be discretionary when pleaded in a civil action pursuant to Section
459 of the Code of Civil Procedure.

Although no case in point has been found, California eourts probably
would not take judicial notice of a resolution or private act of a sister
state or territory or possession of the United States. Although Section
1875 is mot the exclusive list of the matters that will be judicially
noticed, the courts did not take judicial notice of a private statute
prior to the enactment of Section 1875. Ellis v. Eastman, 32 Cal. 447
(1867).

Regulations, ordinances, and stmilar legislative enactments. Subdi-
vision (b) provides for judicial notice of regulations and legislative
enactments adopted by or under the authority of the United States or
of any state, territory, or possession of the United States, including
public entities therein. See the broad definition of ‘‘public entity’’ in
Evience Cope § 200. The words ‘‘regulations and legislative enact-
ments’’ include such matters as ‘‘ordinances’’ and other similar legis-
lative enactments. Not all public entities legislate by ordinance.

This subdivision changes existing law. Under existing law, municipal
courts take judicial notice of ordinances in foree within their jurisdie-
tion. People v. Cowles, 142 Cal. App.2d Supp. 865, 867, 298 P.2d 732,
733-734 (1956) ; People v. Crittenden, 93 Cal. App.2d Supp. 871, 877,
209 P.2d 161, 165 (1949). In addition, an ordinance pleaded in a crim-
inal action pursuant to Penal Code Section 963 must be judicially no-
ticed. On the other hand, neither the superior court nor a district court
of appeal will take judicial notice in a eivil action of muniecipal or
county ordinances. Thompson v. Guyer-Hays, 207 Cal. App.2d 366, 24
Cal. Rptr. 461 (1962); County of Los Angeles v. Bartlett, 203 Cal.
App.2d 523, 21 Cal. Rptr. 776 (1962) ; Becerra v. Hochberg, 193 Cal.
App.2d 431, 14 Cal. Rptr. 101 (1961). It seems safe to assume that
ordinances of sister states and of territories and possessions of the
United States would not be judicially noticed under existing law.

Judicial notice of certain regulations of California and federal agen-
cies is mandatory under subdivision (b) of Section 451. Subdivision
(b) of Section 452 provides for judicial notice of California and fed-
eral regulations that are not included under subdivision (b} of Section
451 and, also, for judicial notice of regulations of other states and
territories and possessions of the United States.
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Both California and federal regulations have been judicially noticed
under subdivision 3 of Code of Civil Procedure Section 1875. 18 CAL.
JUr.2d Evidence § 24. Although no case in point has been found, it is
unlikely that regulations of other states or of territories or possessions
of the United States would be judicially noticed under existing law.

Official acts of the legislative, executive, and judicial departments.
Subdivision (e¢) provides for judicial notice of the official acts of the
legislative, executive, and judicial departments of the United States and
any state, territory, or possession of the United States. See the broad
definition of ‘‘state’’ in EvibEnce Cope § 220. Subdivision (¢) states
existing law as found in subdivision 3 of Code of Civil Procedure Sec-
tion 1875. Under this provision, the California courts have taken judi-
cial notice of a wide variety of administrative and executive acts, such
as proceedings and reports of the House Committee on Un-American
Activities, records of the State Board of Education, and records of a
county planning commission. See WirgiN, CALIFORNIA EVIDENCE § 49
(1958), and 1963 Supplement thereto.

Court records and rules of court. Subdivisions (d) and (e) provide
for judicial notice of the court records and rules of court of (1) any
court of this State or (2) any court of record of the United States or
of any state, territory, or possession of the United States. See the
broad definition of ‘‘state’’ in EvipEncE Cobe § 220. So far as court
records are concerned, subdivision (d) states existing law. Flores v.
Arroyo, 56 Cal.2d 492, 15 Cal. Rptr. 87, 364 P.2d 263 (1961). While
the provisions of subdivision (c¢) of Section 452 are broad enough to
include court records, specific mention of these records in subdivision
(d) is desirable in order to eliminate any uncertainty in the law on
this point. See the Flores case, supra.

Subdivision (e) may change existing law so far as judicial notice of
rules of court is concerned, but the provision is consistent with the
modern philosophy of judicial notice as indicated by the holding in
Flores v. Arroyo, supra. To the extent that subdivision (e) overlaps
with subdivisions (e¢) and (d) of Section 451, notice is, of course,
mandatory under Section 451.

Foreign law. Subdivision (f) provides for judicial notice of the law
of organizations of nations, foreign nations, and public entities in for-
eign nations. See the broad definition of ‘‘publi¢ entity’’ in EvipENCE
CopE § 200. Subdivision (f) should be read in connection with Sections
310, 311, 453, and 454. These provisions retain the substance of the exist-
ing law which was enacted in 1957 upon recommendation of the Cali-
fornia Law Revision Commission. Copg Civ. Proc. § 1875. See 1 CaL.
Law RevisioN Comm’~N, Rep.,, Rec. & Stupies, Recommendation and
Study Relating to Judicial Notice of the Law of Foreign Countries at
I-1 (1957).

Subdivision (f) refers to ‘“the law’’ of organizations of nations, for-
eign nations, and public entities in foreign nations. This makes all law,
in whatever form, subject to judicial notice.

Matters of ‘“common knowledge’’ and verifiable facts. Subdivision
(g) provides for judicial notice of matters of common knowledge
within the court’s territorial jurisdiction that are not subjeet to dispute.
“‘Territorial jurisdiction,’’ in this context, refers to the eounty in which
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a superior court is located or the judicial district in which a municipal
or justice court is located. The fact of which notice is taken need not
be something physically located within the ecourt’s territorial jurisdic-
tion, but common knowledge of the fact must exist within the court’s
territorial jurisdietion. Subdivision (g) réflects existing case law.
Varcoe v. Lee, 180 Cal. 338, 181 Pac. 223 (1919); 18 CaL. Jur.2d
Evidence § 19 at 439-440. The California courts have taken judicial
notice of a wide variety of matters of common knowledge. WrTKIN,
CavrrorNiA EviDENCE §§ 50-52 (1958).

Subdivision (h) provides for judicial notice of indisputable facts
immediately ascertainable by reference to sources of reasonably indis-
putable accuracy. In other words, the facts need not be actually known
if they are readily ascertainable and indisputable. Sources of ‘‘rea-
sonably indisputable accuracy’’ include mnot only treatises, encyelo-
pedias, almanacs, and the like, but also persons learned in the subject
matter. This would not mean that reference works would be received
in evidence or sent to the jury room. Their use would be limited to
consultation by the judge and the parties for the purposes of deter-
mining whether or not to take judicial notice and determining the tenor
of the matter to be noticed.

Subdivisions (g) and (h) include, for example, facts which are ac-
cepted as established by experts and specialists in the natural, physical,
and social sciences, if those facts are of such wide acceptance that to
submit them to the jury would be to risk irrational findings. These
subdivisions include such matters listed in Code of Civil Procedure
Section 1875 as the ‘‘geographical divisions and political history of the
world.’’ To the extent that subdivisions (g) and (h) overlap subdivi-
sion (f) of Section 451, notice is, of course, mandatory under Section
451, .

The matters eovered by subdivisions (g) and (h) are included in
Section 452, rather than Section 451, because it seems reasonable to put
the burden on the parties to bring adequate information before the
court if judicial notice of these matters is to be mandatory. See Evi-
DENCE CoDE § 453 and the Comment thereto.

Under existing law, courts take judicial notice of the matters that
are included under subdivisions (g) and (h), either pursuant to Sec-
. tion 1875 of the Code of Civil Procedure or because such matters are
matters of common knowledge which are certain and indisputable.
WirkiN, CanirorNia EvipeEnce §§ 50-52 (1958). Notice of these matters
probably is not compulsory under existing law.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definitions:
Public entity, see § 200

State, see § 220 .
Judicial notice of certain matters required, see § 451

§ 453. Compulsory judicial notice upon request
453. The trial court shall take judicial notice of any matter
specified in Section 452 if a party requests it and:
(a) Gives each adverse party sufficient notice of the request,
through the pleadings or otherwise, to enable such adverse
party to prepare to meet the request; and
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(b) Furnishes the court with sufficient information to en-
able it to take judicial notice of the matter.

Comment. Section 453 provides that the court must take judicial
notice of any matter specified in Section 452 if a party requests that
such notice be taken, furnishes the court with sufficient information to
enable it to take judieial notice of the matter, and gives each adverse
party sufficient notice of the request to prepare to meet it.

Section 453 is intended as a safeguard and not as a rigid limitation
on the court’s power to take judicial notice. The section does not affect
the discretionary power of the court to take judicial notice under Sec-
tion 452 where the party requesting that judicial notice be taken fails
to give the requisite notice to each adverse party or fails to furnish
sufficient information as to the propriety of taking judicial notiece or
as to the tenor of the matter to be noticed. Hence, when he considers it
appropriate, the judge may take judicial notice under Section 452 and
may consult and use any source of pertinent information, whether or
not furnished by the parties. However, where the matter noticed under
Section 452 is one that is of substantial consequence to the action—
even though the court may take judicial notice under Section 452
when the requirements of Section 453 have not been satisfied—the
party adversely affected must be given a reasonable opportunity to
present information as to the propriety of taking judicial notice and
as to the tenor of the matter to be noticed. See EvipExcE CopE § 455
and the Comment thereto.

The ‘“notice’’ requirement. The party requesting the court to judi-
cially notice a matter under Seetion 453 must give each adverse party
sufficient notice, through the pleadings or otherwise, to enable him to
prepare to meet the request. In cases where the notice given does not
satisfy this requirement, the court may decline to take judicial notice.
A somewhat similar notice to the adverse parties is required under
subdivision 4 of Section 1875 of the Code of Civil Procedure when a
request for judicial notice of the law of a foreign country is made.
Section 453 broadens this existing requirement to cover all matters
specified in Section 452.

The notice requirement is an important one sinee judicial notice is
binding on the jury under Section 457. Accordingly, the adverse parties
should be given ample notice so that they will have an opportunity to
prepare to oppose the taking of judicial notice and to obtain informa-
tion relevant to the tenor of the matter to be noticed.

Since Section 452 relates to a wide variety of facts and law, the
notice requirement should be administered with flexibility in order to
insure that the policy behind the judicial notice rules is properly im-
plemented. In many cases, it will be reasonable to expect the notice
to be given at or before the time of the pretrial conference. In other
cases, matters of fact or law of which the court should take judicial
notice may come up at the trial. Section 453 merely requires reasonable
notice, and the reasonableness of the notice given will depend upon the
circumstances of the particular case.

The ““sufficient information’’ requirement. TUnder Section 453, the
court is not required to resort to any sources of information not pro-
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vided by the parties. If the party requesting that judicial notice be
taken under Section 453 fails to provide the court with ‘‘sufficient in-
formation,’’ the judge may decline to take judicial notice. For example,
if the party requests the court to take judicial notice of the specific
gravity of gold, the party requesting that notice be taken must furnish
the judge with definitive information as to the specific gravity of gold.
The judge is not required to undertake the necessary research to de-
termine the fact, though, of course, he is not precluded from doing such
research if he so desires.

Section 453 does not define ‘‘sufficient information’’; this will neces-
sarily vary from case to case. While the parties will understandably
use the best evidence they can produce under the cireumstances, me-
chanical requirements that are ill-suited to the individual case should
be avoided. The court justifiably might require that the party request-
ing that judicial notice be taken provide expert testimony to clarify
especially difficult problems.

Burden on party requesting that judicial notice be taken. Where
a request is made to take judicial notice under Section 453, the court
may decline to take judicial notice unless the party requesting that
notice be taken persuades the judge that the matter is one that properly
may be noticed under Section 452 and also persuades the judge as to
the tenor of the matter to be noticed. The degree of the judge’s per-
suasion regarding a particular matter is determined by the subdivision
of Section 452 which authorizes judicial notice of the matter. For ex-
ample, if the matter is claimed to be a fact of common knowledge under
paragraph (g) of Section 452, the party must persuade the judge that
the fact is of such common knowledge within the territorial jurisdietion
of the court that it cannot reasonably be subject to dispute, i.e., that
no reasonable person having the same information as is available to
the judge could rationally disbelieve the fact. On the other hand, if
the matter to be noticed is a city ordinance under paragraph (b) of
Section 452, the party must persuade the judge that a valid ordinance
exists and also as to its tenor; but the judge need not believe that no
reasonable person could conclude otherwise.

Without regard to the evidence supplied by the party requesting
that judicial notice be taken, the judge’s determination to take judicial
notice of a matter specified in Section 452 will be upheld on appeal if
the matter was properly noticed. The reviewing court may resort to
any information, whether ar not available at the trial, in order to
sustain the proper taking of judicial notice. See Evipence CopE § 459.
On the other hand, even though a party requested that judicial notice
be taken under Section 453 and gave notice to each adverse party in
compliance with subdivision (a) of Section 453, the decision of the
judge not to take judicial notice will be upheld on appeal unless the
reviewing court determines that the party furnished information to
the judge that was so persuasive that no reasonable judge would have
refused to take judicial notice of the matter.

[Law Revision Commission Comment (Recommendation, January 1965) ]
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§ 454. Information that may be used in taking judicial notice

454. (a) In determining the propriety of taking judicial
notice of a matter, or the tenor thereof :

(1) Any source of pertinent information, including the
advice of persons learned in the subject matter, may be con-
sulted or used, whether or not furnished by a party.

(2) Exclusionary rules of evidence do mnot apply except
for Seetion 352 and the rules of privilege.

(b) Where the subject of judicial notice is the law of an
organization of nations, a foreign nation, or a publie entity in
a foreign nation and the court resorts to the advice of persons
learned in the subject matter, such adviee, if not received in
open court, shall be in writing.

Comment. Since one of the purposes of judicial notice is to simplify
the process of proofmaking, the judge should be given considerable
latitude in deciding what sources are trustworthy. This section permits
the court to use any source of pertinent information, including the
advice of persons learned in the subject matter. It probably restates
existing law as found in Section 1875 of the Code of Civil Procedure.
See Estate of McNamara, 181 Cal. 82, 89-91, 183 Pac. 552, 555 (1919) ;
Rogers v. Cady, 104 Cal. 288, 290, 38 Pac. 81 (1894) (dictum) ; Tenta-
tive Recommendation and a Study Relating to the Uniform Rules of
Evidence (Article I1. Judicial Notice), 6 CAr. Law Revision CoMMm’N,
REp., REC. & Srupies 801, 850-851 (1964).

Subdivision (b) preserves a limitation, now appearing in the next to
the last paragraph of Code of Civil Procedure Section 1875, on the form
in which expert advice on foreign law may be received.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definitions:

Law, see § 160

Public entity, see § 200

Writing, see § 250 .

Exclusion of cumulative or unduly prejudicial evidence, see § 352
Privileges, see §§ 900-1070

§ 455. Opportunity to present information to court

455. 'With respect to any matter specified in Section 452
or in subdivision (f) of Seetion 451 that is of substantial con-
sequence to the determination of the action:

(a) If the trial court has been requested to take or has
taken or proposes to take judicial notice of such matter, the
court shall afford each party reasonable opportunity, before
the jury is instructed or before the cause is submitted for
decision by the court, to present to the court information rele-
vant to (1) the propriety of taking judieial notice of the mat-
ter and (2) the tenor of the matter to be noticed.

(b) If the trial court resorts to any source of information
not received in open court, including the advice of persons
learned in the subject matter, such information and its source
shall be made a part of the record in the action and the court
shall afford each party reasonable opportunity to meet such
information before judicial notice of the matter may be taken.
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Comment. Section 455 provides procedural safeguards designed to
afford the parties reasonable opportunity to be heard both as to the
propriety of taking judicial notice of a matter and as to the tenor of
the matter to be noticed. ‘

Subdivision (a). This subdivision guarantees to the parties a rea-
sonable opportunity to present information to the court as fo the
propriety of taking judicial notice and as to the tenor of the matter
to be noticed. In a jury case, the subdivision provides the parties with
an opportunity to present their information to the judge before a jury
instruction based on a matter judicially noticed is given. Where the
matter subject to judicial notice relates to a cause tried by the court,
the subdivision guarantees the parties an opportunity to dispute the
taking of judicial notice of the matter before the cause is submitted
for decision. If the judge does not discover that a matter should be
judicially noticed until after the cause is submitted for decision, he
may, of course, order the cause to be reopened for the purpose of
permitting the parties to provide him with information concerning the
matter.

Subdivision (a) is limited in its application to those matters specified
in subdivision (f) of Section 451 or in Section 452 that are of sub-
stantial consequence to the determination of the action, for it would
not be practicable to make the subdivision applicable to the other mat-
ters listed in Section 451 or to matters that are of inconsequential
significance.

‘What constitutes a ‘‘reasonable opportunity’’ to ‘‘present . . . in-
formation’’ will depend upon the complexity of the matter and its im-
portance to the case. For example, in a case where there is no dispute
as to the existence and validity of a city ordinance, no formal hearing
would be necessary to determine the propriety of taking judicial notice
of the ordinance and of its tenor. But, where there is a complex question
as to the tenor of foreign law applicable to the case, the granting of a
hearing under subdivision (a) would be mandatory. The New York
courts have so construed their judicial notice statute, saying that an
opportunity for a litizant to know what the deciding tribunal is con-
sidering and to be heard with respect to both law and fact is guaran-
teed by due process of law. Arams v. Arams, 182 Mise. 328, 182 Misc.
336, 45 N.Y.S.2d 251 (Sup. Ct. 1943).

Subdivision (b). If the court resorts to sources of information not
previously known to the parties, this subdivision requires that such
information and its source be made a part of the record when it relates
to taking judicial notice of a matter specified in subdivision (f) of Sec-
tion 451 or in Section 452 that is of substantial consequence to the
determination of the action. This requirement is based on a somewhat
similar requirement found in Code of Civil Procedure Section 1875
regarding the law of a foreign nation. Making the information and its
source a part of the record assures its availability for examination by
the parties and by a reviewing court. In addition, subdivision (b)
requires the court to give the parties a reasonable opportunity to meet
such additional information before judicial notice of the matter may
be taken.

[Law Revision Commission Comment (Recommendation, January 1965) }
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CROSS-REFERENCES
Definition :
Action, see § 105

§ 456. Noting for record denial of request to take judicial notice
456, If the trial court denies a request to take judicial
notice of any matter, the court shall at the earliest practicable
time so advise the parties and indicate for the record that it
has denied the request.

Comment. Section 456 requires the judge to advise the parties and
indicate for the record at the earliest practicable time any denial of a
request to take judicial notice of a matter. The requirement is imposed
in order to provide the parties with an adequate opportunity to submit
evidence on any matter as to which judicial notice was anticipated but
not taken. No comparable requirement is found in existing law. Com-
pare EviDENCE CopE § 455 and the Comment thereto.

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 457. Instructing jury on matter judicially noticed

457. 1f a matter judicially noticed is a matter which would
otherwise have been for determination by the jury, the trial
court may, and upon request shall, instruct the jury to accept
as a fact the matter so noticed.

Comment, Section 457 makes matters judicially noticed binding on
the jury and thereby eliminates any possibility of presenting to the
jury evidence disputing the fact as noticed by the court. The section is
limited to instruction on a matter that would otherwise have been for
determination by the jury; instruction of juries on matters of law is
not a matter of evidence and is covered by the general provisions of
law governing instruction of juries. The section states the substance of
the existing law as found in Code of Civil Procedure Section 2102.
See People v. Mayes, 113 Cal. 618, 625-626, 45 Pac. 860, 862 (1896) ;
Gallegos v. Union-Tribune Publishing Co., 195 Cal. App.2d 791, 797-
798, 16 Cal. Rptr. 185, 189-190 (1961).

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 458. Judicial notice by trial court in subsequent proceedings

458. The failure or refusal of the trial court to take ju-
dicial notice of a matter, or to instruct the jury with respect
to the matter, does not preclude the trial court in subsequent
proceedings in the action from taking judicial notice of the
matter in aceordance with the procedure specified in this di-
vision. '

Comment, This section provides that the failure or even the refusal
of the court to take judicial notice of a matter at the trial does not
bar the trial judge, or another trial judge, from taking judicial notice
of that matter in a subsequent proceeding, such as a hearing on a
motion for new trial or the like. Although no California case in point
has been found, it seems safe to assume that the trial judge has the
power to take judicial notice of a matter in subsequent proceedings,
gince the appellate court can properly take judicial notice of any
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matter that the trial court could properly notice. See People v.

Tossetti, 107 Cal. App. 7, 12, 289 Pac. 881, 883 (1930).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Action, see § 105

§ 459. Judicial notice by reviewing court

459. (a) The reviewing court shall take judicial notice of
(1) each matter properly noticed by the trial court and (2)
each matter that the trial court was required to notice under
Section 451 or 453. The reviewing court may take judicial no-
tice ‘0f any matter specified in Section 452. The reviewing
court may take judicial notice of a matter in a tenor different
from that noticed by the trial court.

(b) In- determining the propriety of takmg judicial notice
of a matter, or the tenor thereof, the reviewing court has the
same power as the trial court under Section 454.

(¢) When taking judicial notice under this section of a
matter specified in Section 452 or in subdivision (f) of Section
451 that is of substantial consequence to the determination of
the action, the reviewing court shall ecomply with the provi-
sions of subdivision (a) of Section 455 if the matter was not
theretofore judicially noticed in the action.

" (d) In determining the propriety of taking judicial notice
of a matter specified in Section 452 or in subdivision (f) of
Section 451 that is of substantial consequence to the determi-
nation of the action, or the tenor thereof, if the reviewing court
resorts to any source of information not received in open court
or not included 'in the reecord of the action, including the
advice of persons learned in the subject matter, the reviewing
court shall afford each party reasonable opportunity to meet
such information before judicial: notlee of the matter may be
taken.

Comment, Section 459 sets forth a separate set of rules for the tak-
ing of judicial notice by a reviewing court.

Subdivision (a). Subdivision (a) requires that a reviewing court
take judicial notice of any matter that the trial court properly noticed
or was obliged to notice. This means that the matters specified in Sec-
tion 451 must be judicially noticed by the reviewing court even though
the trial court failed to take judicial notlce of such matters. A matter
specified in Section 452 also must be judicially noticed by the rev1ewmg
court if such matter was properly noticed by the trial court in the
exercise of its discretion or an appropriate request was made at the trial
level and the party making the request satisfied the conditions specified
in Section 453. However, if the trial court erred, the reviewing court
is not bound by the tenor of the notice taken by the trial court.

Having taken judicial notice of such a matter, the reviewing court
may or may not apply it in the particular case on appeal. The effect
to be given to matters judicially noticed on appeal, where the question
has not been raised below, depends on factors that are not evidentiary
in character and are not mentioned in this code. For example, the ap-
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pellate court is required to notice the matters of law mentioned in Sec-
tion 451, but it may hold that an error which the appellant has ‘‘in-
vited’’ is not reversible error or that points not urged in the trial
court may not be advanced on appeal, and refuse, therefore, to apply
the law to the pending case. These principles do not mean that the
appellate court does not take judicial notice of the applicable law;
they merely mean that, for reasons of policy governing appellate
review, the appellate court may refuse to apply the law to the case
before it.

In addition to requiring the reviewing court to judicially notice those
matters which the trial court properly noticed or was required to
notice, the subdivision also provides authority for the reviewing court
to exercise the same discretionary power to take judicial notice as is
possessed by the trial court.

Subdivision (b). The reviewing court may consult any source of
pertinent information for the purpose of determining the propriety of
taking judicial notice or the tenor of the matter to be noticed. This
includes, of course, the power to consult such sources for the purpose
of sustaining or reversing the taking of judicial notice by the trial
court. As to the rights of the parties when the reviewing court con-
sults such materials, see subdivision (d) and the Comment thereto.

Subdivision (¢). This subdivision provides the parties with the
same procedural protection when judicial notice is taken by the review-
ing court as is provided by Section 455(a).

Subdivision (d). This subdivision assures the parties the same pro-
cedural safeguard at the appellate level that they have in the trial
court: If the appellate court resorts to sources of information not in-
cluded in the record in the action or proceeding, or not received in open
court at the appellate level, either to sustain the tenor of the notice
taken by the trial court or to notice a matter in a tenor different from
that noticed by the trial court, the parties must be given a reasonable
opportunity to meet such additional information before judicial notice
of the matter may be taken. See EvibEnceE Cope § 455(b) and the
Comment thereto.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Action, see § 105

§ 460. Appointment of expert by court
460. Where the advice of persons learned in the subject
matter is required in order to enable the court to take judieial
notice of a matter, the court on its own motion or on motion
of any party may appoint one or more such persons to pro-
vide such advice. If the court determines to appoint such a
person, he shall be appointed and compensated in the manner
provided in Article 2 (commencing with Section 730) of

Chapter 3 of Division 6.

Comment. Section 460 makes it clear that a eourt may appoint ex-
perts on matters that are subject to judicial notice when the advice of
such persons is required in order to enable the court to také such
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notice. Such persons are to be appointed and compensated in the same
manner as expert witnesses are appointed and compensated under the
provisions of Evidence Code Sections 730-733. In the normal case, the
parties may be expected to produce the advice of experts if it is needed.
Section 460, however, enables the court to appoint experts in those cases
where the advice of an expert not identified with a party seems desir-
able.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]



DIVISION 5. BURDEN OF PROOF; BURDEN OF PRODUCING
EVIDENCE; PRESUMPTIONS AND INFERENCES

CHAPTER 1. BURDEN OF PROOF
Article 1. General

§ 500. Party who has the burden of proof
500. Except as otherwise provided by law, a party has the
burden of proof as to each fact the existence or nonexistence
of which is essential to the claim for relief or defense that he
is asserting.

Comment. As used in Section 500, the burden of proof means the
obligation of a party to produce a particular state of convietion in the
mind of the trier of fact as to the existence or nonexistence of a fact.
See EvipEncE Cope §§ 115, 190. If this requisite degree of conviction is
not achieved as to the existence of a particular fact, the trier of fact
must assume that the fact does not exist. MORGAN, Basic PROBLEMS oP
EvibEnee 19 (1957); 9 Wiemore, EvipEnce § 2485 (3d ed. 1940).
Usually, the burden of proof requires a party to convince the trier of
fact that the existence of a particular fact is more probable than its
nonexistence—a degree of proof usually described as proof by a pre-
ponderance of the evidence. Evipexce CopE § 115; WITKIN, CALIFOR-
~1A EvibEncE § 59 (1958). However, in some instances, the burden of
proof requires a party to produce a substantially greater degree of
belief in the mind of the trier of fact concerning the existence of the
fact—a burden usually deseribed by stating that the party must intro-
duce clear and convineing proof (WiTkIN, CALIFORNIA EVIDENCE § 60
(1958)) or, with respect to the prosecution in a eriminal case, proof
beyond a reasonable doubt (PEnaL Cope § 1096).

The defendant in a criminal case sometimes has the burden of proof
in regard to a fact essential to negate his guilt. However, in such cases,
he usually is not required to persuade the trier of fact as to the exist-
ence of such fact; he is merely required to raise a reasonable doubt in
the mind of the trier of fact as to his guilt. EvibENcE Cope § 501;
People v. Bushton, 80 Cal. 160, 22 Pac. 127 (1889). If the defendant
produces no evidence concerning the fact, there is no issue on the
matter to be decided by the jury; hence, the jury may be instructed
that the nonexistence of the fact must be assumed. See, e.g., People v.
Harmon, 89 Cal. App.2d 55, 58, 200 P.2d 32, 34 (1948) (prosecution
for narcotics possession; jury instructed ‘‘that the burden of proof is
upon the defendant that he possessed a written prescription and that
in the absence of such evidence it must be assumed that he had no
such prescription’’). See also People v. Boo Doo Hong, 122 Cal. 606,
607, 55 Pac. 402, 403 (1898).

Section 1981 of the Code of Civil Procedure (superseded by Evi-
dence Code Section 500) provides that the party holding the affirmative
of the issue must produce the evidence to prove it and that the burden
of proof lies on the party who would be defeated if no evidence were
given on either side. This section has been criticized as establishing
a meaningless standard :

(1079)
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The ‘‘affirmative of the issue’’ lacks any substantial objective
meaning, and the allocation of the burden actually requires the
application of several rules of practice and policy, not entirely
consistent and not wholly reliable. [WiTKIN, CALIFORNIA EVIDENCE
§ 56 at 72-73 (1958).]

That the burden is on the party having the affirmative [or] that a
party is not required to prove a negative . . . is no more than a
play on words, since practically any proposition may be stated in
either affirmative or negative form. Thus a plaintiff’s exercise of
ordinary care equals absence of contributory negligence, in the
minority of jurisdietions which place this element in plaintiff’s
case. In any event, the proposition seems simply not to be so.
[Cleary, Presuming and Pleading: An Essay on Juristic Imma-
turity, 12 Stan. L. Rrv. 5, 11 (1959).]

““The basic rule, which covers most situations, is that whatever facts
a party must affirmatively plead he also has the burden of proving.”’
‘Wrirkin, CALIFORNIA EvIDENCE § 56 at 73 (1958). Section 500 follows
this basie rule. However, Section 500 is broader, applying to issues not
necessarily raised in the pleadings.

Under Section 500, the burden of proof as to a particular fact is
normally on the party to whose case the faet is essential. ‘‘[W]hen a
party seeks relief the burden is upon him to prove his case, and he
cannot depend wholly upon the failure of the defendant to prove his
defenses.”’ Cal. Employment Comm’n v. Malm, 59 Cal. App.2d 322,
323, 138 P.2d 744, 745 (1943). And, ‘‘as a general rule, the burden
is on the defendant to prove new matter alleged as a defense . . .,
even though it requires the proof of a negative.”” Wilson v. California
Cent. R.R., 94 Cal. 166, 172, 29 Pac. 861, 864 (1892).

Section 500 does not attempt to indicate what facts may be essential
to a particular party’s claim for relief or defense. The facts that must
be shown to establish a cause of action or a defense are determined
by the substantive law, not the law of evidence.

The general rule allocating the burden of proof applies ‘‘except as
otherwise provided by law.”’ The exception is included in recognition
of the fact that the burden of proof is sometimes allocated in a manner
that is at variance with the general rule. In determining whether the
normal allocation of the burden of proof should be altered, the courts
consider a number of factors: the knowledge of the parties concerning
the particular fact, the availability of the evidence to the parties, the
most desirable result in terms of public policy in the absence of proof
of the particular fact, and the probability of the existence or non-
existence of the fact. In determining the incidence of the burden of
proof, ‘‘the truth is that there is not and cannot be any one general
solvent for all cases. It is merely a question of policy and fairness based
on experience in the different situations.’”’” 3 WieMoORE, EVIDENCE § 2486
at 275 (3d ed. 1940).

Under existing California law, certain matters have been called
‘“ presumptions’’ even though they do not fall within the definition con-
tained in Code of Civil Procedure Section 1959 (superseded by Evi-
dence Code Section 600). Both Section 1959 and Evidence Code Sec-
tion 600 define a presumption to be an assumption or conclusion of fact
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that the law requires to be drawn from the proof or establishment of
some other fact. Despite the statutory definition, subdivisions 1 and 4
of Code of Civil Procedure Section 1963 (superseded by Sections 520
and 521 of the Evidence Code) provide presumptions that a person is
innocent of crime or wrong and that a person exercises ordinary care
for his own concerns. Similarly, some cases refer to a presumption of
sanity. It is apparent that these so-called presumptions do not arise
from the establishment or proof of a fact in the action. In fact, they are
not presumptions at all but are preliminary allocations of the burden
of proof in regard to the particular issue. This preliminary allocation
of the burden of proof may be satisfied in particular cases by proof of
a fact giving rise to a presumption that does affect the burden of proof.
For example, the initial burden of proving negligence may be satisfied
in a particular case by proof that undamaged goods were delivered to
a bailee and that such goods were lost or damaged while in the bailee’s
possession. Upon such proof, the bailee would have the burden of proof
as to his lack of negligence. George v. Bekins Van & Storage Co., 33
Cal.2d 834, 205 P.2d 1037 (1949). Cf. Com. CopE § 7403.

Because the assumptions referred to above do not meet the definition
of a presumption eontained in Section 600, they are not continued in
this code as presumptions. Instead, they appear in the next article in
several sections allocating the burden of proof on specific issues. See
Article 2 (Sections 520-522).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Burden of proof, see § 115

Law, see § 160
Proof of guilt beyond reasonable doubt, see § 501

§ 501. Burden of proof in criminal action generally
501. Insofar as any statute, except Section 522, assigns the
burden of proof in a eriminal action, such statute is subject
to Penal Code Section 1096.

Comment. A statute assigning the burden of proof may require the
party to whom the burden is assigned to raise a reasonable doubt
in the mind of the trier of fact or to persuade the trier of fact by a
preponderance of evidence, by clear and convincing proof, or by proof
beyond a reasonable doubt. See EvipEnce CopE § 115.

Sections 520-522 (which assign the burden of proof on specific issues)
may, at times, assign the burden of proof to the defendant in a eriminal
action. Elsewhere in the codes are other sections that either specifically
allocate the burden of proof to the defendant in a criminal action or
have been construed to allocate the burden of proof to the defense.
For example, Health and Safety Code Section 11721 provides specific-
ally that, in a prosecution for the use of narecotics, it is the burden
of the defense to show that the narcotics were administered by or under
the direction of a person licensed to prescribe and administer narcoties.
Health and Safety Code Section 11500, on the other hand, prohibits
the possession of narcoties but provides an exception for narcoties pos-
sessed pursuant to a preseription. The courts have construed this see-
tion to place the burden of proof on the defense to show that the excep-
tion applies and that the narcotics were possessed pursuant to a
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prescription. People v. Marschalk, 206 Cal. App.2d 346, 23 Cal. Rptr.
743 (1962) ; People v. Bill, 140 Cal. App. 389, 392-394, 35 P.2d 645,
647-648 (1934).

Section 501 is intended to make it clear that the statutory alloca-
tions of the burden of proof appearing in this chapter and elsewhere
in the codes are subject to Penal Code Section 1096, which requires
that a eriminal defendant be proved guilty beyond a reasonable doubt,
i.e., that the statutory allocations do not (except on the issue of in-
sanity) require the defendant to persuade the trier of fact of his
innocence. Under Evidence Code Section 522, as under existing law,
the defendant must prove his insanity by a preponderance of the evi-
dence. People v. Daugherty, 40 Cal.2d 876, 256 P.2d 911 (1953). How-
ever, where a statute allocates the burden of proof to the defendant
on any other issue relating to the defendant’s guilt, the defendant’s
burden, as under existing law, is merely to raise a reasonable doubt
as to his guilt. People v. Bushion, 80 Cal. 160, 22 Pac. 127 (1889).
Section 501 also makes it clear that, when a statute assigns the burden
of proof to the prosecution in a criminal action, the prosecution must
discharge that burden by proof beyond a reasonable doubt.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Burden of proof, see § 115

Criminal action, see § 130
Statute, see § 230

§ 502. Instructions on burden of proof

502. The court on all proper occasions shall instruet the
jury as to which party bears the burden of proof on each issue
and as to whether that burden requires that a party raise a
reasonable doubt concerning the existence or nonexistence of
a fact or that he establish the existence or nonexistence of a
fact by a preponderance of the evidence, by clear and convine-
ing proof, or by proof beyond a reasonable doubt.
Comment. Section 502 supersedes subdivision 5 of Code of Civil Pro-
cedure Section 2061.
[Law Revision Commission Comment (Recommendation, January 1965) ]
N CROSS-REFERENCES
Definitions :

Burden of proof, see § 115
Proof, see § 190

Article 2. Burden of Proof on Specific Issues

§ 520. Claim that person guilty of crime or wrongdoing

520. The party claiming that a person is guilty of crime or
wrongdoing has the burden of proof on that issue.

Comment. Section 520 restates the substance of and supersedes sub-
division 1 of Code of Civil Procedure Section 1963.
[Law Revision Commission Comment (Recommendation, January 1965) ]

. CROSS-REFERENCES
Definitions :
Burden of proof, see § 115
Person, see § 175
Proof of guilt beyond reasonable doubt, see § 501
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§ 521. Claim that person did not exercise care

521. The party claiming that a person did not exercise a
requisite degree of care has the burden of proof on that issue.
Comment. Section 521 supersedes the presumption in subdivision 4
of Code of Civil Procedure Section 1963. Under existing law, the
presumption is considered ‘‘evidence’’; while under the Evidence Code,
it is not. See EvipEnce Cope § 600 and the Comment thereto.
[Law Revision Commission Comment (Reecommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Burden of proof, see § 115
Person, see § 175

§ 522. Claim that person is or was insane

522. The party claiming that any person, including him-
self, is or was insane has the burden of proof on that issue.

Comment. Section 522 codifies an allocation of the burden of proof
that is frequently referred to in the cases as a presumption. See, e.g.,
People v. Daugherty, 40 Cal.2d 876, 899, 256 P.2d 911, 925-926 (1953).
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Definition :
Burden of proof, see § 115

CHAPTER 2. BURDEN OF PRODUCING EVIDENCE

§ 550. Party who has the burden of producing evidence

550. (a) The burden of producing evidence as to a par-
ticular fact is on the party against whom a finding on that
fact would be required in the absence of further evidence.

(b) The burden of producing evidence as to a particular
fact is initially on the party with the burden of proof as to
that fact.

Comment. Section 550 deals with the allocation of the burden of pro-
ducing evidence. At the outset of the case, this burden will coincide with
“the burden of proof. 9 WiamorE, EvipENCE § 2487 at 279 (3d ed. 1940).
However, during the course of the trial, the burden may shift from one
party to another, irrespective of the incidence of the burden of proof.
For example, if the party with the initial burden of producing evidence
establishes a fact giving rise to a presumption, the burden of producing
evidence will shift to the other party, whether or not the presumption
is one that affects the burden of proof. In addition, a party may intro-
duce evidence of such overwhelming probative force that no person
could reasonably disbelieve it in the absence of countervailing evidence,
in which case the burden of producing evidence would shift to the op-
posing party to produce some evidence. These principles are in aceord
with well-settled California law. See discussion in WiTKIN, CALIFORNIA
Evipence §§ 53-56 (1958). See also 9 Wiamore, EvipENcE § 2487 (3d
ed. 1940). ‘

[Law Revision Commission Comment (Recommendation, January 1965) ]



1084 EVIDENCE CODE—BURDENS OF PROOF AND PRESUMPTIONS

CROSS-REFERENCES
Definitions :

Burden of produecing evidence, see § 110
Burden of proof, see § 115
Evidence, see § 140

CHAPTER 3. PRESUMPTIONS AND INFERENCES

Article 1. General

§ 600. Presumption and inference defined

600. (a) A presumption is an assumption of fact that the
law requires to be made from another fact or group of facts
found or otherwise established in the action. A presumption
is not evidence.

(b) An inference is a deduction of fact that may logically
and reasonably be drawn from another fact or group of facts
found or otherwise established in the aection.

Comment. The definition of a presumption in Section 600 is sub-
stantially the same as that contained in Code of Civil Procedure Section
1959: ‘A presumption is a deduction which the law expressly directs
to be made from particular facts.”’” Section 600 was derived from Rule
13 of the Uniform Rules of Evidence and supersedes Code of Civil Pro-
cedure Section 1959.

The second sentence of subdivision (a) may be unnecessary in light
of the definition of ‘‘evidence’ in Section 140—‘testimony, writings,
material objects, or other things presented to the senses that are offered
to prove the existence or nonexistence of a fact.”” Presumptions, then,
are not ‘‘evidence’” but are conclusions that the law requires to be
drawn (in the absence of a sufficient contrary showing) when some
other fact is proved or otherwise established in the action.

Nonetheless, the second sentence has been added here to repudiate
specifically the rule of Smellie v. Southern Pac. Co., 212 Cal. 540, 299
Pac. 529 (1931). That case held that a presumption is evidence that
must be weighed against conflicting evidence; and in Scott v. Burke,
39 Cal.2d 388, 247 P.2d 313 (1952), the Supreme Court held that con-
flicting presumptions must be weighed against each other. These deci-
sions require the jury to perform an intellectually impossible task. The
jury is required to weigh the testimony of witnesses and other evidence
as to the circumstances of a particular event against the fact that the
law requires an opposing conclusion in the absence of eontrary evidence
and to determine which ‘“‘evidence’’ is of greater probative forece. Or
else, the jury is required to accept the fact that the law requires twe
opposing conclusions and to determine which required conclusion is of
greater probative force. '

Moreover, the doetrine that a presumption is evidence imposes upon
the party with the burden of proof a much higher burden of proof than
is warranted. For example, if a party with the burden of proof has a
presumption invoked against him and if the presumption remains in the
case as evidence even though the jury believes that he has produced a
preponderance of the evidence, the effect is that he must produce some
additional but unascertainable quantum of proof in order to dispel the
effeet of the presumption. See Scott v. Burke, 39 Cal.2d 388, 405-406,
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247 P.2d 313, 323-324 (1952) (dissenting opinion). The doctrine that a
presumption is evidence gives no guidance to the jury or to the parties
as to the amount of this additional proof. The most that should be ex-
pected of a party in a civil case is that he prove his case by a prepon-
derance of the evidence (unless some specific presumption or rule of
law requires proof of a particular issue by clear and convincing evi-
dence). The most that should be expected of the prosecution in a erim-
inal case is that it establish the defendant’s guilt beyond a reasonable
doubt. To require some additional quantum of proof, unspecified and
uncertain in amount, to dispel a presumption which persists as evi-
dence in the case unfairly weights the scales of justice against the party
with the burden of proof.

To avoid the confusion engendered by the doetrine that a presump-
tion is evidence, this code describes ‘‘evidence’’ as the matters pre-
sented in judicial proceedings and uses presumptions solely as devices
to aid in determining the facts from the evidence presented.

The definition of ‘‘inference’’ in subdivision (b) restates in substance
the definition contained in Code of Civil Procedure Sections 1958 and
1960. Under the Evidence Code, an inference is not itself evidence; it
is the result of reasoning from evidence.

In the sections that follow, the Evidence Code classifies presumptions
and lists a number of specific presumptions. Some presumptions that
have been listed in the Code of Civil Procedure have not been listed
as presumptions in the Evidence Code. But the fact that a statutory
presumption has been repealed will not preclude the drawing of any
appropriate inferences from the facts that would have given rise to the
presumption. And, in appropriate cases, the court may instruct the jury
on the propriety of drawing particular inferences.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definitions :

Action, see § 105

Evidence, see § 140

Law, see § 160
Effect of presumption establishing element of crime, see § 607

Prima facie evidence, see §
See also the Cross-References under Sections 601, 602, 630, 660

§ 601. Classification of presumptions

601. A presumption is either condlusive or rebuttable.
Every rebuttable presumption is either (a) a presumption
affecting the burden of producing evidence or (b) a presump-
tion affecting the burden of proof.

Comment. Under existing law, some presumptions are conclusive.
The court or jury is required to find the existence of the presumed fact
regardless of the strength of the opposing evidence. The conclusive pre-
sumptions are specified in Section 1962 of the Code of Civil Procedure
(superseded by Article 2 (Sections 620-624) of this chapter).

Under existing law, too, all presumptions that are not conclusive are
rebuttable presumptions. Cope Crv. Proc. § 1961 (superseded by Evi-
DENCE CopE § 601). However, the existing statutes make no attempt to
classify the rebuttable presumptions.
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For several decades, courts and legal scholars have wrangled over
the purpose and function of presumptions. The view espoused by Pro-
fessors Thayer (THAYER, PRELIMINARY TREATISE oN EviDENCE 313-352
(1898)) and Wigmore (9 WiaMoRE, EvIDENCE §§ 2485-2491 (3d ed.
1940)), accepted by most courts (see Morgan, Presumptions, 10 Rur-
GERs L. REv. 512, 516 (1956)), and adopted by the American Law In-
stitute’s Model Code of Evidence, is that a presumption is a prelimi-
nary assumption of fact that disappears from the case upon the intro-
duction of evidence sufficient to sustain a finding of the nonexistence
of the presumed fact. In Professor Thayer’s view, a presumption
merely reflects the judicial determination that the same conclusionary
fact exists so frequently when the preliminary fact exists that, once the
preliminary fact is established, proof of the conclusionary fact may be
dispensed with unless there is actually some contrary evidence:

Many facts and groups of facts often recur, and when a body of
men with a continuous tradition has earried on for some length of
time this process of reasoning upon facts that often repeat them-
selves, they cut short the process and lay down a rule. To such
facts they affix, by a general declaration, the character and opera-
tion which common experience has assigned to them. [THAYER,
PreLiMINARY TREATISE oN EvipENCE 826 (1898).]

Professors Morgan and MeCormick argue that a presumption should
shift the burden of proof to the adverse party. MoreAN, SOME PROBLEMS
oF Proor 81 (1956) ; McCormicK, EvIDENCE § 317 at 671-672 (1954).
They believe that presumptions are created for reasons of policy and
argue that, if the policy underlying a presumption is of sufficient weight
to require a finding of the presumed fact when there is no contrary
evidence, it should be of sufficient weight to require a finding when the
mind of the trier of fact is in equilibrium, and, a fortiors, it should be
of sufficient weight to require a finding if the trier of fact does mot
believe the contrary evidence.

The classification of presumptions in the Evidence Code is based on
a third view suggested by Professor Bohlen in 1920. Bohlen, The Effect
of Rebuttable Presumptions of Law Upon the Burden of Proof, 68
U. Pa. L. Rev. 307 (1920). Underlying the presumptions provisions
of the Evidence Code is the conclusion that the Thayer view is cor-
rect as to some presumptions, but that the Morgan view is right as to
others. The faet is that presumptions are created for a variety of rea-
sons, and no single theory or rationale of presumptions can deal ade-
quately with all of them. Hence, the Evidence Code classifies all rebut-
table presumptions as either (1) presumptions affecting the burden of
producing evidence (essentially Thayer presumptions), or (2) pre-
sumptions affecting the burden of proof (essentially Morgan presump-
tions).

Sections 603 and 605 set forth the criteria by which the two classes
of rebuttable presumptions may be distinguished, and Sections 604,
606, and 607 prescribe their effect. Articles 3 and 4 (Sections 630-668)
classify many presumptions found in California law; but many other
presumptions, both statutory and common law, must await elassifica-
tion by the courts in accordance with the criteria contained in Sections
603 and 605.
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The classification scheme contained in the Evidence Code follows a
distinetion that appears in the California cases. Thus, for example, the
courts have at times held that presumptions do not affect the burden
of proof. Estate of Eakle, 33 Cal. App.2d 379, 91 P.2d 954 (1939)
(presumption of undue influence); Valentine v. Provident Mut. Life
Ins. Co., 12 Cal. App.2d 616, 55 P.2d 1243 (1936) (presumption of
death from seven years’ absence). And at other times the courts have
held that certain presumptions do affect the burden of proof. Estate of
Nickson, 187 Cal. 603, 203 Pac. 106 (1921) (‘‘clear and convincing
proof’’ required to overcome presumption of community property) ;
Estate of Walker, 180 Cal. 478, 181 Pac. 792 (1919) (‘‘clear and satis-
factory proof’’ required to overcome presumption of legitimaey). The
cases have not, however, explicitly recognized the distinetion, nor have
they applied it consistently. Compare Estate of Eakle, supra (pre-
sumption of undue influence does not affect burden of proof), with
Estate of Witt, 198 Cal. 407, 245 Pac. 197 (1926) (presumption of
undue influence must be overcome with ‘“the clearest and most satis-
factory evidence’’). The Evidence Code clarifies the law relating to
presumptions by identifying the distinguishing factors, and it provides
a measure of certainty by classifying a number of specific presumptions.
[Law Revision Commission Comment (Recommendation, January 1965) ; technical

correction—Senate J., Apr. 21, 1965]

CROSS-REFERENCES

Conclusive presumptions, see §§ 620-624
Definition :
Presumption, see § 600
Presumﬁ%tions affecting the burden of producing evidence, see §§ 603, 604, 607,

5
Presumptions affecting the burden of proof, see §§ 605607, 660668
Prima facie evidence, see § 602

§ 602. Statute making one fact prima facie evidence of another fact
602. A statute providing that a fact or group of facts is
prima facie evidence of another fact establishes a rebuttable
presumption.

Comment. Section 602 indicates the construction to be given to the
large number of statutes scattered through the codes that state that
one fact or group of facts is prima facie evidence of another fact. See,
e.g., Agric. Cope § 18, Com. Cope § 1202, Rev. & Tax. CopE § 6714.
In some instances, these statutes have been enacted for reasons of
public policy that require them to be treated as presumptions affecting
the burden of proof. See People v. Schwartz, 31 Cal.2d 59, 63, 187 P.2d
12, 14 (1947); People v. Mahoney, 13 Cal.2d 729, 732-733, 91 P.2d
1029, 1030-1031 (1939). It seems likely, however, that in many in-
stances such statutes are not intended to affect the burden of proof but
only the burden of producing evidence. Section 602 provides that these
statutes are to be regarded as rebuttable presumptions. Hence, unless
some specific language applicable to the particular statute in question
indicates whether it affects the burden of proof or only the burden of
producing evidence, the courts will be required to classify these statutes
as presumptions affecting the burden of proof or the burden of pro-
ducing evidence in accordance with the criteria set forth in Sections
603 and 605.

[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES

Copies of Spanish title papers as prima facie evidence, see § 1605
Deed pursuant to court process as prima facie evidence, see § 1603
Definitions :

Rebuttable presumption, see § 601

Statute, see § 230
Official certificate of purchase as prima facie evidence, see § 1604
Official record as prima facie evidence, see § 1600
Patent for mineral lands as prima facie evidence, see § 1602
See also the Cross-References under Sections 630,

§ 603. Presumption affecting the burden of producing evidence defined

603. A presumption affecting the burden of producing evi-
dence is a presumption established to implement no public
policy other than to facilitate the determination of the par-
ticular action in which the presumption is applied.

Comment. Sections 603 and 605 set forth the eriteria for determin-
ing whether a particular presumption is a presumption affecting the
burden of producing evidence or a presumption affecting the burden of
proof. Many presumptions are classified in Articles 3 and 4 (Sections
630-668) of this chapter. In the absence of specific statutory elassifica-
tion, the courts may determine whether a presumption is a presumption
affecting the burden of producing evidence or a presumption affecting
the burden of proof by applying the standards contained in Sections
603 and 605.

Section 603 describes those presumptions that are not based on any
public policy extrinsic to the action in which they are invoked. These
presumptions are designed to dispense with unnecessary proof of faects
that are likely to be true if not disputed. Typically, such presumptions
are based on an underlying logical inference. In some cases, the pre-
sumed fact is so likely to be true and so little likely to be disputed
that the law requires it to be assumed in the absence of contrary evi-
dence. In other cases, evidence of the nonexistence of the presumed
fact, if there is any, is so much more readily available to the party
against whom the presumption operates that he is not permitted to
argue that the presumed fact does not exist unless he is willing to
produce such evidence. In still other cases, there may be no direct
evidence of the existence or nonexistence of the presumed fact; but,
because the case must be decided, the law requires a determination
that the presumed fact exists in light of common experience indicating
that it usually exists in such cases. Cf. BoHLEN, STupIES IN THE Liaw
" oF Torts 644 (1926). Typical of such presumptions are the presump-
tion that a mailed letter was received (Seetion 641) and presumptions
relating to the authenticity of documents (Sections 643-645).

The presumptions described in Section 603 are not expressions of
policy; they are expressions of experience. They are intended solely
to eliminate the need for the trier of fact to reason from the proven
or established fact to the presumed fact and to forestall argument over
the existence of the presumed faet when there is no evidence tending
to prove the nonexistence of the presumed fact.

[Law Revision Commission Comment (Recommendation, January 1965) ; technical
correction—Senate J., Apr. 21, 1965]
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. CROSS-REFERENCES
Definitions :
Action, see § 105
Burden of producing evidence, see § 110
Presumption, see §
Presumptions affecting the burden of producing evidence, see §§ 630-645
See also the Cross-References under Section 630

§ 604. Effect of presumption affecting burden of producing evidence

604. The effect of a presumption affecting the burden of
producing evidence is to require the trier of fact to assume
the existence of the presumed fact unless and until evidence
is introduced which would support a finding of its nonexist-
ence, in which case the trier of fact shall determine the exist-
ence or nonexistence of the presumed fact from the evidence
and without regard to the presumption. Nothing in this section
shall be construed to prevent the drawing of any inference
that may be appropriate. ‘

Comment. Section 604 describes the manner in which a presumption
aﬁectmg the burden of producing evidence operates. Such a presump-
tion is merely a preliminary assumption in the absence of contrary
evidence, .¢., evidence sufficient to sustain a finding of the nonexist-
ence of the presumed fact. If contrary evidence is introduced, the trier
of fact must weigh the inferences arising from the facts that gave rise
to the presumption against the contrary evidence and resolve the con-
flict. For example, if a party proves that a letter was mailed, the trier of
fact is required to find that the letter was received in the absence of
any believable contrary evidence. However, if the adverse party denies
receipt, the presumption is gone from the case. The trier of fact must
then weigh the denial of receipt against the inference of receipt arising
from proof of mailing and decide whether or not the letter was received.

If a presumption affecting the burden of producing evidence is relied
on, the judge must determine whether there is evidence sufficient to
sustain a finding of the nonexistence of the presumed fact. If there is
such evidence, the presumption disappears and the judge need say
nothing about it in his instructions. If there is not evidence sufficient to
sustain a finding of the nonexistence of the presumed fact, the judge
should instruet the jury concerning the presumption. If the basic fact
from which the presumption arises is established (by the pleadings, by
stipulation, by judicial notice, ete.) so that the existence of the basic
faet is not a question of fact for the jury, the jury should be instructed
that the presumed fact is also established. If the basic fact is a ques-
tion of fact for the jury, the judge should charge the jury that, if it
finds the basie fact, the jury must also find the presumed fact. MORGAN,
Basic ProeLeMs or EviDENCE 36-38 (1957 ). ‘

Of course, in a criminal case, the jury has the power to disregard
the judge’s instructions and ﬁnd a defendant guilty of a lesser crime
than that shown by the evidence or acquit a defendant despite the facts
established by the undisputed evidence. Cf. People v. Powell, 34 Cal.2d
196, 208 P.2d 974 (1949) ; Pike, What Is Second Degree Murder in Cali-
fornia?, 9 So. Cav. L. Rev. 112, 128-132 (1936). Nonetheless, the jury
should be instructed on the rules of law applicable, including those
rules of law called presumptions. The fact that the jury may choose to
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disregard the applicable rules of law should not affect the nature of the
instructions given. See People v. Lem You, 97 Cal. 224, 32 Pac. 11
(1893) ; People v. Macken, 32 Cal. App.2d 31, 89 P.2d 173 (1939).
[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

: CROSS-REFERENCES
Definitions :

Burden of producing evidence, see § 110
Evidence, see § 1.

Inference, see § 600

Presumption, see g

Trier of fact, see § 235

§ 605. Presumption affecting the burden of proof defined

605. A presumption affecting the burden of proof is a pre-
sumption established to implement some public policy other
than to facilitate the determination of the particular action in
which the presumption is applied, such as the policy in favor
of the legitimacy of children, the validity of marriage, the
stability of titles to property, or the security of those who
entrust themselves or their property to the administration of
others.

Comment. Section 605 describes a presumption affecting the burden
of proof. Such presumptions are established in order to carry out or to
effectuate some public policy other than or in addition to the policy
of facilitating the trial of actions.

Frequently, presumptions affecting the burden of proof are designed
to facilitate determination of the action in which they are applied.
Superficially, therefore, such presumptions may appear merely to be
presumptions affecting the burden of producing evidence. What makes
a presumption one affecting the burden of proof is the fact that there
is always some further reason of policy for the establishment of the
presumption. It is the existence of this further basis in policy that
distinguishes a presumption affecting the burden of proof from a pre-
sumption affecting the burden of producing evidence. For example,
the presumption of death from seven years’ absence (Section 667)
exists in part to facilitate the disposition of actions by supplying a
rule of thumb to govern certain cases in which there is likely to be
no direct evidence of the presumed fact. But the policy in favor of
distributing estates, of settling titles, and of permitting life to proceed
normally at some time prior to the expiration of the absentee’s normal
life expectaney (perhaps 30 or 40 years) that underlies the presump-
tion indieates that it should be a presumption affecting the burden of
proof.

Frequently, too, a presumption affecting the burden of proof will
have an underlying basis in probability and logical inference. For
example, the presumption of the validity of a ceremonial marriage
may be based in part on the probability that most marriages are valid.
However, an underlying logical inference is not essential. In fact, the
lack of an underlying inference is a strong indication that the pre-
sumption affects the burden of proof. Only the needs of public policy
can justify the direction of a particular assumption that is not war-
ranted by the application of probability and common experience to
the known facts. Thus, the total lack of any inference underlying the
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presumption of the negligcence of an employer that arises from his
failure to secure the payment of workmen’s compensation (LaBor CoDE
§ 3708) is a clear indication that the presumption is based on publie
policy and affects the burden of proof. Similarly, the fact that the
presumption of death from seven years’ absence may conflict directly
with the logical inference that life continues for its normal expectancy
is an indication that the presumption is based on public policy and,
hence, affects the burden of proof.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definitions :

Action, see § 105

Burden of proof, see § 115

Presumption, see §
Presumptions affecting the burden of proof, see §§ 660-668

§ 606. Effect of presumption affecting burden of proof

606. The effect of a presumption affecting the burden of
proof is to impose upon the party against whom it operates the
burden of proof as to the nonexistence of the presumed fact.

Comment. Section 606 describes the manner in which a presumption
affecting the burden of proof operates. In the ordinary case, the party
against whom it is invoked will have the burden of proving the non-
existence of the presumed faect by a preponderance of the evidence.
Certain presumptions affecting the burden of proof may be overcome
only by clear and convincing proof. When such a presumption is
relied on, the party against whom the presumption operates will have
a heavier burden of proof and will be required to persuade the trier
of fact of the nonexistence of the presumed fact by proof *¢ ‘sufficiently
strong to command the unhesitating assent of every reasonable mind.’ ”’
Sheehan v. Sullivan, 126 Cal. 189, 193, 58 Pac. 543, 544 (1899).

If the party against whom the presumption operates already has
the same burden of proof as to the nonexistence of the presumed fact
that is assigned by the presumption, the presumption ecan have no
effect on the case and no instruction in regard to the presumption
should be given. See Speck v. Sarver, 20 Cal.2d 585, 590, 128 P.24 16,
19 (1942) (dissenting opinion by Traynor, J.); Morgan, Instructing
the Jury Upon Presumptions and Burden of Proof, 47 Harv. L. REv. 59,
69 (1933). If the evidence is not sufficient to sustain a finding of the
nonexistence of the presumed fact, the judge’s instructions will be
the same as if the presumption were merely a presumption affecting
the burden of producing evidence. See the Comment to Section 604.
If there is evidence of the nonexistence of the presumed fact, the
judge should instruct the jury on the manner in which the presump-
tion affects the factfinding process. If the basic fact from which the
presumption arises is so established that the existence of the basie fact
i8 not a question of fact for the jury (as, for example, by the pleadings,
by judicial notice, or by stipulation of the parties), the judge should
instruct the jury that the existence of the presumed fact is to be
assumed until the jury is persuaded to the contrary by the requisite
degree of proof (proof by a preponderance of the evidence, clear and
convineing proof, ete.). See McCormick, EvipEnce § 317 at 672 (1954).
If the basic fact is & question of fact for the jury, the judge should
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instruet the jury that, if it finds the basie fact, it must also find the
presumed fact unless persuaded of the nonexistence of the presumed
fact by the requisite degree of proof. MoraAN, Basic PrRoBLEMS oF EvI-
DENCE 38 (1957).

In a eriminal case, a presumption affecting the burden of proof may
be relied upon by the prosecution to establish an element of the crime
with which the defendant is charged. The effect of the presumption on
the factfinding process and the nature of the instructions in such a case
are described in Section 607 and the Comment thereto. On other issues,
a presumption affecting the burden of proof will have the same effect
in a criminal case as it does in a civil case, and the instructions will be
the same.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES
Definition :

Burden of proof, see § 115-
Effect of presumption that establishes element of crime, see § 607

§ 607. Effect of certain presumptions in a criminal action

607. When a presumption affecting the burden of proof
operates in a criminal action to establish presumptively any
fact that is essential to the defendant’s guilt, the presumption
operates only if the facts that give rise to the presumption
have been found or otherwise established beyond a reasonable
doubt and, in such case, the defendant need only raise a rea-
sonable doubt as to the existence of the presumed fact.

Comment. If a presumption affecting the burden of proof is relied
upon by the prosecution in a criminal case to establish a fact essential
to the defendant’s guilt, the defendant will not be required to overcome
the presumption by clear and convincing evidence or even by a pre-
ponderance of the evidence; the defendant will be required merely to
raise a reasonable doubt as to the existence of the presumed fact. This
is the effect of a presumption in a criminal case under existing law.
People v. Hardy, 33 Cal.2d 52, 198 P.2d 865 (1948) ; People v. Scott, 24
Cal.2d 774, 151 P.2d 517 (1944) ; People v. Agnew, 16 Cal.2d 655, 107
P.2d 601 (1940).

Instructions in criminal eases on presumptions affecting the burden
of proof will be similar to the instructions given on presumptiofs and
on issues where the defendant has the burden of proof under existing
law. Where no evidence has been introduced to show the nonexistence
of the presumed fact, the court should instruct the jury that, if it finds
beyond a reasonable doubt the facts giving rise to the presumption, it
should also find the presumed fact. Where some evidence of the non-
existence of the presumed fact has been introduced, the court should
instruet the jury that, if it finds beyond a reasonable doubt the facts
giving rise to the presumption, it should also find the presumed fact
unless the contrary evidence has raised a reasonable doubt as to the
existence of the presumed fact. Cf. People v. Hardy, 33 Cal.2d 52, 6364,
198 P.2d 865, 871-872 (1948) ; People v. Agnew, 16 Cal.2d 655, 661-667,
107 P.24 601, 603—-607 (1940) ; People v. Martina, 140 Cal. App.2d 17,
25, 294 P.2d 1015, 1019 (1956). The judge must be careful to specify
that a presumption is rebutted by any evidence that raises a reasonable
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doubt as to the presumed fact. In the absence of this qualification, the
jury may be led to believe that the defendant has the burden of disproof
of the presumed fact by a preponderance of the evidence and the
instruction will be erroneous. People v. Agnew, 16 Cal.2d 655, 107 P.2d
601 (1940). Cf. People v. Hardy, 33 Cal.2d 52, 198 P.2d 865 (1948).

Of course, in a criminal case, the jury may choose to disregard the
instructions relating to presumptions. But this should not affect the
duty of the court to instruct the jury on the rules of law, including
presumptions, applicable to the case. See the Comment to Section 604.

Section 607 does not apply to the ‘‘presumption’’ of sanity. Under
the Evidence Code, the burden of proof on the issue of sanity is allo-
cated by Section 522, and there is no ‘‘presumption’’ of sanity. See
Evience CopE § 522 and the Comment thereto. Hence, notwithstanding
the provisions of Section 607, a defendant who pleads insanity has the
burden of proving by a preponderance of the evidence that he was
insane. See the Comment to Section 501,
[Legislative Committee Comment (Senate J., Apr. 21, 1965)]

CROSS-REFERENCES

Definitions::

Burden of proof, see § 115

Criminal action, see § 130
Presumption affecting the burden of proof, see § 605

Article 2. Conclusive Presumptions

§ 620. Conclusive presumptions
620. The presumptions established by this article, and all
other presumptions declared by law to be conclusive, are con-
clusive presumptions.

Comment. This article supersedes and continues in effect without
substantive change the provisions of subdivisions 2, 3, 4, and 5 of
Section 1962 of the Code of Civil Procedure. Other statutes not listed
in this article also provide conclusive presumptions. -See, e.g., CviL
Cope § 3440, There may also be a few nonstatutory conclusive pre-
sumptions. See WrTrIN, CALIFORNIA EvmENCE § 63 (1958).

Conclusive presumptions are not evidentiary rules so much as they
are rules of substantive law. Hence, the Commission has not recom-
mended any substantive revision of the conclusive presumptions con-
tained in this article. '

[Law Revision Commission Comment (Recommendation, Jatuary 1965) ]
CROSS-REFERENCES
Definitions :

Law, see § 160
Presumption, see § 600

§ 621. Legitimacy
621. Notwithstanding any other provision of law, the issue
of a wife cohabiting with her husband, who is not impotent,
is conclusively presumed to be legitimate.
Comment. Section 621 restates and supersedes subdivision 5 of Code
of Civil Procedure Section 1962.

[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES
Definition :
Law, see § 140
Rebuttable presumption of legitimacy, see § 661

§ 622. Facts recited in written instrument
622. The facts recited in a written instrument are conclu-
sively presumed to be true as between the parties thereto, or
their successors in interest; but this rule does not apply to the
recital of a consideration.
Comment. Section 622 restates and supersedes subdivision 2 of Code
of Civil Procedure Section 1962,

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 623. Estoppel by own statement or conduct

623. Whenever a party has, by his own statement or con-
duct, intentionally and deliberately led another to believe a
particular thing true and to act upon such belief, he is not, in
any litigation arising out of such statement or conduet, per-
mitted to contradict it.

Comment. Section 623 restates and supersedes subdivision 3 of Code
of Civil Procedure Section 1962.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions:

Conduct, see § 125
Statement, see § 225

§ 624. Estoppel of tenant to deny fitle of landlord

624. A tenant is not permitted to deny the title of his
landlord at the time of the commencement of the relation.

Comment. Section 624 restates and supersedes subdivision 4 of Code
of Civil Procedure Section 1962.

[Law Revision Commission Comment (Recommendation, January 1965) ]

Article 3. Presumptions Affecting the Burden of Producing Evidence

§ 630. Presumptions affecting the burden of producing evidence
630. The presumptions established by this article, and all
other rebuttable presumptions established by law that fall
within the criteria of Section 603, are presumptions affecting
the burden of producing evidence.

Comment. Article 3 sets forth a list of presumptions, recognized in
existing law, that are classified here as presumptions affecting the
burden of producing evidence. The list is not exhaustive. Other pre-
sumptions affecting the burden of producing evidence may be found
in other codes. Others will be found in the common law. Specific
statutes will classify some of these, but some must await classification
by the courts. The list here, however, will eliminate any uncertainty
as to the proper classification for the presumptions in this article.

[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES

Acknowledged writings and official writings presumed genuine, see §§ 1450-1454
Copy of official writing as prima facie evidence, see § 1530
Definitions:
Law, see § 160
Presumption, see § 600
Effect of presumption affecting burden of producing evidence, see § 604
Official record of writing as prima facie evidence, see § 1532
Prima facie evidence, see § 602

§ 631. Money delivered by one to another
* 631. Money delivered by one to another is presumed to
have been due to the latter.
Comment. Section 631 restates and supersedes the presumption in
subdivision 7 of Code of Civil Procedure Section 1963,

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

§ 632. Thing delivered by one to another
632. A thing delivered by one to another is presumed to
have belonged to the latter.
Comment, Section 632 restates and supersedes the presumption in
subdivision 8 of Code of Civil Procedure Section 1963.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

§ 633. Obligation delivered up to the debtor
633. An obligation delivered up to the debtor is presumed
to have been paid.
Comment. Section 633 restates and supersedes the presumption in
subdivision 9 of Code of Civil Procedure Section 1963.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

§ 634. Person in possession of order on himself
634. A person in possession of an order on himself for the
payment of money, or delivery of a thing, is presumed to have
paid the money or delivered the thing aecordingly.
Comment, Section 634 restates and supersedes the presumption
found in subdivision 13 of Code of Civil Procedure Section 1963,
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Classification and effect of presumption, see §§ 604, 630
Definition :
Person, see § 175

§ 635. Obligation possessed by creditor
635. An obligation possessed by the ereditor is presumed
not to have been paid.
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Comment. The presumption in Section 635 is a common law pre-
sumption recognized in the California cases. E.g., Light v. Stevens,
159 Cal. 288, 113 Pac. 6593 (1911).

[Law Revision Commission Comment ( Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

§ 636. Payment of earlier rent or installments
636. The payment of earlier rent or installments is pre-
sumed from a receipt for later rent or installments.
Comment. Section 636 restates and supersedes the presumption in
subdivision 10 of Code of Civil Procedure Section 1963.
{Law Revision Commission Comment ( Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

§ 637. Ownership of things possessed

637. The things which a person possesses are presumed to
be owned by him.

Comment. Section 637 restates and supersedes the presumption found
in subdivision 11 of Code of Civil Procedure Section 1963.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Classification and effect of presumption, see §§ 604, 630
Definition :
Person, see § 175

§ 638. Ownership of property by person who exercises acts of ownership
638. A person who exercises acts of ownership over prop-
erty is presumed to be the owner of it.

Comment. Section 638 restates and supersedes the presumption found
in subdivision 12 of Code of Civil Procedure Section 1963. Subdivision
12 of Code of Civil Procedure Section 1963 provides that a presumption
of ownership arises from common reputation of ownership. This is
inaccurate, however, for common reputation is not admissible to prove
private title to property. Berniaud v. Beecher, 76 Cal. 394, 18 Pac. 598
(1888) ; Stmons v. Inyo Cerro Gordo Co., 48 Cal. App. 524, 192 Pae.
144 (1920).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Classification and effect of presumption, see §§ 664, 630
Definitions:

Person, see § 175

Property, see § 185

§ 639. Judgment correctly determines rights of parties
639. A judgment, when not conclusive, is presumed to cor-
rectly determine or set forth the rights of the parties, but
there is no presumption that the facts essential to the judg-
ment have been correctly determined.
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Comment. Section 639 restates and supersedes the presumption
found in subdivision 17 of Code of Civil Procedure Section 1963. The
presumption involved here is that the judgment correctly determines
that one party owes another money, or that the parties are divorced,
or their marriage has been annulled, or any similar rights of the
parties. The presumption does not apply to the facts underlying the
judgment. For example, a judgment of annulment is presumed to
determine correctly that the marriage is void. Clark v. City of Los
Angeles, 187 Cal. App.2d 792, 9 Cal. Rptr. 913 (1960). However, the
judgment may 16t be used to establish presumptively that one of the
parties was guilty of fraud as against some third party who is not
bound by the judgment.

In a few cases, a judgment may be used as evidence of the facts
necessarily determined by the judgment. See, e¢.g., EvipENCE Copk §§
1300-1302. But, even in those cases, the judgments do not presumptively
establish the facts determined; they are merely evidence.

[Law Revision Commission Comment (Recommendation, Jamuary 1965) ]

CROSS-REFERENCES

Classification and effect of presumption, see §§ 604, 630
Judgment as hearsay evidence, see §§ 1300-1302

§ 640. Writing truly dated
640. A writing is presumed to have been truly dated.
Comment. Section 640 restates and supersedes the presumption in
subdivision 23 of Code of Civil Procedure Section 1963.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630
Definition :
Writing, see § 250
§ 641. Letter received in ordinary course of mail _
641. A letter correctly addressed and properly mailed is
presumed to have been received in the ordinary course of mail.
Comment. Section 641 restates and supersedes the presumption in
subdivision 24 of Code of Civil Procedure Section 1963.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

§ 642. Conveyance by person having duty to convey real property
642. A trustee or other person, whose duty it was to convey
real property to a particular person, is presumed to have
actually conveyed to him when such presumption is neecessary

to perfect title of such person or his successor in interest.

Comment. Section 642 restates and supersedes the presumption in

subdivision 37 of Code of Civil Procedure Section 1963. :

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Classification and effect of presumption, see §§ 604, 630
Definitions :
Person, see § 176
al property, see § 205
4—46607
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§ 643. Authenticity of ancient document

643. A deed or will or other writing purporting to create,
terminate, or affect an interest in real or personal property is
presumed to be authentic if it:

(a) Is at least 30 years old;

(b) Is in such condition as to ecreate no suspicion concern-
ing its authenticity ;

(¢) Was kept, or if found was found, in a place where
such writing, if authentic, would be likely to be kept or
found; and

(d) Has been generally acted upon as authentic by persons
having an interest in the matter.

Comment, Section 643 restates and supersedes the presumption
found in subdivision 34 of Code of Civil Procedure Section 1963.
Although the statement of the ancient documents rule in Section 1963
requires the document to have been acted upon as if genuine before
the presumption applies, some recent cases have not insisted upon this
requirement. Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343
(1960) ; Kirkpatrick v. Tapo Oil Co., 144 Cal. App.2d 404, 301 P.2d
274 (1956). The requirement that the document be acted upon as
genuine is, in substance, a requirement of the possession of property
by those persons who would be entitled to such possession under the
document if it were genuine. See 7 WieMoRE, EvIDENCE §§ 2141, 2146
(3d ed. 1940) ; Tentative Recommendation and a Study Relating to
the Uniform Rules of Evidence (Article 1X. Authentication and Con-
tent of Writings), 6 CaL. Law RevisioNn ComMm’'N, REp., REC. & STUDIES
101, 135-137 (1964). Giving the ancient documents rule a presumptive
effect—i.e., requiring a finding of the authenticity of an ancient docu-
ment—seems justified when it is a dispositive instrument and the per-
sons interested in the matter have acted upon the instrument for a
period of at least 30 years as if it were genuine. Evidence which is not
of this strength may be sufficient in particular cases to warrant an
inference of genuineness and thus justify the admission of the docu-
ment into evidence, but the presumption should be confined to those
cases where the evidence of genuineness is not likely to be disputed.
See 7 WiaMmorE, EviDENCE § 2146 (3d ed. 1940). Accordingly, Section
643 limits the presumptive application of the ancient documents rule
to dispositive instruments.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Classification and effect of presumption, see §§ 604, 630
Definitions :

Person, see § 175

Personal property, see § 180

Real property, see § 205

‘Writing, see § 250

§ 644. Book purporting to be published by public authority
644. A Dbook, purporting to be printed or published by

public authority, is presumed to have been so printed or
published.
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Comment. Section 644 restates and supersedes the presumption in
subdivision 35 of Code of Civil Procedure Section 1963.
[{Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 604, 630

§ 645. Book purporting to contain reports of cases

645. A book, purporting to contain reports of cases ad-
judged in the tribunals of the state or nation where the book
is published, is presumed to contain correct reports of such
cases.

Comment. Section 645 restates and supersedes the presumption
found in subdivision 36 of Code of Civil Procedure Section 1963.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Classification and effect of presumption, see §§ 604, 630
Definition :
State, see § 220

Article 4. Presumptions Affecting the Burden of Proof

§ 660. Presumptions affecting the burden of proof

660. The presumptions established by this article, and all
other rebuttable presumptions established by law that fall
within the criteria of Section 605, are presumptions affecting
the burden of proof.

Comment. In some cases it may be difficult to determine whether a
particular presumption is a presumption affecting the burden of proof
or a presumption affecting the burden of producing evidence. To
avoid uncertainty, it is desirable to classify as many presumptions
as possible. Article 4 (§§ 660-668), therefore, lists several presumptions
that are to be regarded as presumptions affecting the burden of proof.
The list is not exclusive. Other statutory and common law presump-
tions that affect the burden of proof must await classification by the
courts.

[Law Revision Commission Comment (Recommendation, January 1965) ; technical

correction—Senate J., Apr. 21, 1965]

CROSS-REFERENCES
Definition :
Law, see § 160
Bffect of presumption affecting the burden of proof, see § 606
Hospital records, affidavit attached to copy presumed true, see § 1562
Privileged communications, presumption of confidentiality, see § 917

§ 661. Legitimacy :
661. A child of a woman who is or has been married, bor:
during the marriage or within 300 days after the dissolution
thereof, is presumed to be a legitimate child of that marriage.
This presumption may be disputed only by the people of the
State of California in a eriminal action brought under Section
270 of the Penal Code or by the husband or wife, or the de-
scendant of one or both of them. In a civil action, this presump-
tion may be rebutted only by clear and convincing proof.
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Comment. Section 661 restates and supersedes the presumption
found in Sections 193, 194, and 195 of the Civil Code and subdivision
31 of Code of Civil Procedure Section 1963 as these sections have been
interpreted by the courts.

Civil Code Section 194 provides a presumption of legitimacy for
children born within ten months after the dissolution of a marriage. The
courts have said that the ten-month period referred to is actually 300
days. Estate of McNamara, 181 Cal. 82, 183 Paec. 552 (1919). Hence,
the more accurate time period has been substituted for the ten-month
period referred to in Section 194.

As under existing law, the presumption may be overcome only by
clear and convincing proof. Kusior v. Silver, 54 Cal.2d 603, 7 Cal.
Rptr. 129, 354 P.2d 657 (1960).

Of course, this presumption can be applied only when the conclusive
presumption of legitimacy stated in Seetion 621 is inapplicable. Kustor
v. Silver, 54 Cal.2d 603, 7 Cal, Rptr. 129, 354 P.2d 657 (1960).

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS- REFERENCES

Blood tests to determine paternity, see §§ 890-89
Classification and effect of i)resumphon, see gg 606, 660
Conclusive presumption of legitimacy, see §
Definitions :

Civil action, see § 120

Criminal action, see § 130

Proof, see § 190

§ 662. Owner of legal title to property is owner of beneficial title
662. The owner of the legal title to property is presumed
to be the owner of the full beneficial title. This presumption
may be rebutted only by clear and convincing proof.

Comment. Section 662 codifies a common law presumption recog-
nized in the California cases. The presuinption may be overcome only
by clear and convincing proof. Olson v. Olson, 4 Cal.2d 434, 437, 49
P.2d 827, 828 (1935); Rench v. McMullen, 82 Cal. App.2d 872, 187
P.2d 111 (1947).

[Law Revision Commission Comment (Recommehdation, January 1965) ]

CROSS-REFERENCES

Classification and effect of presumption, see §§ 646, 660
Definitions :

Proof, see § 190

Property, see § 185

§ 663. Ceremonial marriage
663. A ceremonial marrlage is presumed to be valid.
Comment. Section 663 codifies a common law presumption recog-
nized in the California cases. Estate of Hughson, 173 Cal. 448, 160
Pac. 548 (1916) ; Wilcox v. Wilcoz, 171 Cal. 770, 155 Pac. 95 (1916);
Freeman 8.8. Co. v. Pillsbury, 172 F.2d 321 (9th Cir. 1949).
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 606, 660




EVIDENCE CODE—BURDENS OF PROOF AND PRESUMPTIONS 1101

§ 664. Official duty regularly performed
664. It is presumed that official duty has been regularly
performed. This presumption does not apply on an issue as to
the lawfulness of an arrest if it is found or otherwise estab-
lished that the arrest was made without a warrant.

Comment. - The first sentence of Section 664 restates and supersedes
subdivision 15 of Code of Civil Procedure Section 1963.

Under existing law, there is a common law presumption that an arrest
made without a warrant is unlawful. People v. Agnew, 16 Cal.2d 655,
107 P.2d 601 (1940). Under this common law presumption, if a person
arrests another without the color of legality provided by a warrant,
the person making the arrest must prove the circumstances that justi-
fied the arrest without a warrant. Badillo v. Supérior Court, 46 Cal.2d
269, 294 P.2d 23 (1956) ; Dragna v. White, 45 Cal.2d 469, 471, 289 P.2d
428, 430 (1955) (‘‘Upon proof of [arrest without process] the burden
is on the defendants to prove justification for the arrest.’’). The second
sentence of Section 664 makes it clear that the presumption of regular
performance of official duty is inapplicable whenever facts have been
established that give rise to the common law presumption regarding
the illegality of an arrest made without a warrant. S
[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 606, 660

§ 665. Ordinary consequences of voluntary act
665. A person is presumed to intend the ordinary conse-
quences of his voluntary act. This presumption is inapplicable
in a eriminal action to establish the specific intent of the
defendant where specific intent is an element of the crime
charged.

Comment. Section 665 restates and supersedes the presumption in
subdivision 3-0f Code of Civil Procedure Section 1963. The second
sentence in this section also appears in Section 668 (restating the pre-
sumption in subdivision 2 of Code of Civil Procedure Section 1963).
These sentences reflect the fact that it is error to rely on these pre-
sumptions when specific intent is in issue in a criminal case. See People
v. Snyder, 15 Cal.2d 706, 104 P.2d 639 (1940) ; People v. Maciel, 71 Cal.
App. 213, 234 Pac. 877 (1925).

[Legislative Commitiee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES

Classification and effect of presumption, see §§ 606, 660
Definition :
Person, see § 176

§ 666. Judicial action lawful exercise of jurisdiction
666. Any court of this state or the United States, or any
court of general jurisdiction in any other state or nation, or
any judge of such a court, acting as such, is presumed to have
acted in the lawful exercise of its jurisdiction. This presump-
tion applies only when the act of the coyrt or judge is under
collateral attack.
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Comment. .Section 666 restates and supersedes the presumption in
subdivision 16 of Code of Civil Procedure Section 1963. Under existing
law, the presumption applies only to courts of general jurisdiction; the
presumption has been held inapplicable to a superior court in Califor-
nia when acting in a special or limited jurisdiction. Estate of Sharon,
179 Cal. 447, 177 Pae. 283 (1918). The presumption also has been held
inapplicable to courts of inferior jurisdiction. Sanios v. Dondero, 11
Cal. App.2d 720, 54 P.2d 764 (1936). There is no reason to perpetuate
this distinetion insofar as the courts of California and of the United
States are concerned. California’s municipal and justice courts are
served by able and conscientious judges and are no more likely to act
beyond their jurisdiction than are the superior courts. Moreover, there
is no reason to suppose that a superior court or a federal court is less
respectful of its jurisdiction when acting in a limited capacity (for ex-
ample, as a juvenile court) than it is when acting in any other capacity.
Section 666, therefore, applies to any court or judge of any court of
California or of the United States. So far as other states are concerned,
the distinetion is still applicable, and the presumption applies only to
courts of general jurisdiction.

Under Section 666, as under existing law, the presumption applies
only when the act of the court or judge is under collateral attack. See
City of Los Angeles v. Glassell, 203 Cal. 44, 262 Pac. 1084 (1928).
[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES

Classification and effect of presumption, see §§ 606, 660
Definitions :

Criminal action, see § 130

State, see § 220

§ 667. Death of person not heard from in seven years

667. A person not heard from in seven years is presumed
to be dead.
Comment. Section 667 restates and supersedes the presumption in
subdivision 26 of Code of Civil Procedure Section 1963.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Classification and effect of presumption, see §§ 606, 660

§ 668. Unlawful intent
668. An unlawful intent is presumed from the doing of an
unlawful act. This presumption is inapplicable in a eriminal
action to establish the specific intent of the defendant where
specific intent is an element of the crime charged.

Comment. Section 668 restates and supersedes the presumption in
subdivision 2 of Code of Civil Procedure Section 1963. See the Comment
to Section 665.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES

Clagssification and effect of presumption, see §§ 606, 660
Definition :
Criminal action, see § 130




DIVISION 6. WITNESSES

CROSS-REFERENCES

Expert and other opinion testimony, see §§ 800-897

Number of witnesses to prove fact, see § 411

Preliminary determinations on admissibility of evidence, see §§ 400-406
Privileges, see §§ 900-1070

CHAPTER 1. COMPETENCY

§ 700. General rule as to competency
700. Except as otherwise provided by statute, every person
is qualified to be a witness and no person is disqualified to
testify to any matter.

Comment. Section 700 makes it clear that all grounds for disqualifi-
cation of witnesses must be based on statute. There can be no nonstat-
utory grounds for disqualification. The section is similar to and
supersedes Section 1879 of the Code of Civil Procedure, which provides
that ‘‘all persons . . . who, having organs of sense, can perceive, and
perceiving, can make known their perceptions to others, may be wit-
nesses.”’

Just as Code of Civil Procedure Section 1879 is limited by various
statutory restrictions on the competency of witnesses, the broad rule
stated in Section 700 is also substantially qualified by statutory restrie-
tions appearing in the Evidence Code and in other California codes.
See, e.g., EvipENce CobE § 701 (mental or physical capacity to be a
witness), § 702 (requirement of personal knowledge), § 703 (judge
as a witness), § 704 (juror as a witness), §§900-1070 (privileges),
§ 1150 (continuing existing law limiting use of juror’s evidence con-
cerning jury misconduct); VEmicLE Cobe § 40804 (speed trap evi-
dence).

[Law Revision Commission Comment (Recommendation, January 1965) technieal

correction—Senate J., Apr. 21, 1965]

CROSS-REFERENCES
Defendant in criminal case, privilege not to be called as a witness and not to testify,
see
Definition :
Statute, see § 230
Judge as witness, see § 703
Juror as witness, see §§ 704, 1150
Mental or physical incapacity to be witness, see § 701
Personal knowledge requirement, see § 7
Spouse, privilege not to be called as witness and not to testify, see §§ 970-973

§ 701. Disqualification of witness

701. A person is disqualified to be a witness if he is:

(a) Incapable of expressing himself concerning the matter
so as to be understood, either directly or through interpreta-
tion by one who can understand him; or

(b) Incapable of understanding the duty of a witness to tell
the truth.

Comment. Under existing law, the competency of a person to be a
witness is a question to be determined by the court and depends upon
his capacity to understand the oath and to perceive, recollect, and

(1103)
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communicate that which he is offered to relate. ‘“Whether he did per-
ceive accurately, does recollect, and is communicating accurately and
truthfully are questions of credibility to be resolved by the trier of
fact.”” People v. McCaughan, 49 Cal.2d 409, 420, 317 P.2d 974, 981
(1957).

Under the Evidence Code, too, the competency of a person to be a
witness is a question to be determined by the court. See EvIDENCE CoDE
§ 405 and the Comment thereto. However, Section 701 requires the
court to determine only the prospective witness’ capacity to communi-
cate and his understanding of the duty to tell the truth. The missing
qualifications—the capacity to perceive and to recollect—are deter-
mined in a different manner. Because a_witness, qualified under Sec-
tion 701, must have personal knowledge of the facts to which he testi-
fies (Section 702), he must, of course, have the capacity to perceive and
to recollect those facts. But .the court may exclude the testimony of
a witness for lack of personal knowledge only if no jury could rea-
sonably find that he has such knowledge. See EvibENcE CopE § 403
and the Comment thereto. Thus, the Evidence Code has made a per-
son’s capacity to perceive and to recollect a condition for the admis-
sion of his testimony concerning a particular matter instead of a con-
dition for his competency to be a witness. And, under the Evidence
Code, if there is evidence that the witness has those capacities, the
determination whether he in fact perceived and does recollect is left
to the trier of fact. See Evipence Cope §§ 408 and 702 and the Com-
ments thereto.

Although Section 701 modifies the existing law with respect to
determining the competency of witnesses, it seems unlikely that the
change will have much practical significance. Theoretically, Section
701 may permit children and persons suffering from mental impair-
ment to testify in some instances where they are now disqualified from
testifying ; in practice, however, the California courts have permitted
children of very tender years and persons with mental impairment
to testify. See Wrirkin, CALiFORNIA EvIDENCE §§ 389, 390 (1958). See
also Bradburn v. Peacock, 135 Cal. App.2d 161, 164-165, 286 P.2d 972,
974 (1955) (revers1ble error to preclude a child from testifying without
conducting a voir dire examination to determine his competency: ‘“We
cannot say that no child of 3 years and 3 months is capable of receiving
just impressions of the faets that a mam whom he knows in a truck
which he knows ran over his little sister. Nor can we say that no child
of 3 years and 3 months would remember such facts and be able to
relate them truly at the age of 5.”’ (Emphasis in original.)); People
v. McCaughan, 49 Cal.2d 409, 317 P.2¢ 974 (1957) (indicating that
¢ommitted mental patients may be competent witnesses). For further
discussion, see Tentative Recommendation and a Study Relating to the
Uniform Rules of Ewvidence (Article IV. Witnesses), 6 CaL. Law
Reviston Comm’N, Rep., Rec. & StupiEs 701, 709-710 (1964).

[Law Revision Commission Comment (Recommendation, January 1965) 1

CROSS-REFERENCES

Determination of whether witness disqualified, see § 405
See also the Cross-References under Section 700
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§ 702. Personal knowledge of witness

702. (a) Subject to Section 801, the testimony of a witness
coneerning a particular matter is inadmissible unless he has
personal knowledge of the matter. Against the objection of
a party, such personal knowledge must be shown before the
witness may testify concerning the matter.

(b) A witness’ personal knowledge of a matter may be
shown by any otherwise admissible evidence, including his
own testimony.

Comment. Section 702 states the general requirement that a witness
must have personal knowledge of the facts to which he testifies. ‘‘Per-
sonal knowledge’’ means a present recollection of an impression de-
rived from the exercise of the witness’ own senses. 2 WigMoRre, Evi-
DENCE § 657 at 762 (3d ed. 1940). Cf. Evipence CopE § 170, defining
‘‘perceive.’’ Section 702 restates the substance of and supersedes Code
of Civil Procedure Section 1845.

Except to the extent that experts may give opinion testimony not
based on personal knowledge (see EvipENcE CopE § 801), the require-
ment of Seection 702 is applicable to all witnesses, whether expert or
not. Certain additional qualifications that an expert witness must
possess are set forth in Article 1 (commencing with Section 720) of
Chapter 3.

Under existing law, as under Section 702, an objection must be made
to the testimony of a witness who does not have personal knowledge ;
but, if there is no reasonable opportunity to object before the testi-
mony is given, a motion to strike is appropriate after lack of knowledge
has been shown. Fildew v. Shattuck & Nimmo Warehouse Co., 839 Cal.
App. 42, 46, 177 Pac. 866, 867 (1918) (objection to question properly
sustained when foundational showing of personal knowledge was not
made) ; Sneed v. Marysville Gas & Elec. Co., 149 Cal. 704, 709, 87 Pac.
376, 378 (1906) (error to overrule motlon to strike testlmony after
lack of knowledge shown on cross-examination); Parker v. Smith, 4
Cal. 105 (1854) (testimony properly stricken by court when lack of
knowledge shown on cross-examination ).

If a timely objection is made that a witness lacks personal knowledge,
the court may not receive his testimony subject to the condition that
evidence of personal knowledge be supplied later in the trial. Section
702 thus limits the ordinary power of the court with respect to the
order of proof. See EviIDENCE CopE § 403(b). See also EvipEnce Cope

§ 320.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :

Evidence, see § 140 .
Determination of whether witness has personal knowledge, see § 403
Opinion testimony as to sanity, see § 870
Opinion testimony generally, see §§ 800-805
Past memory recorded, see §§ 1237, 1238
Refreshing memory, see § 7
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§ 703. Judge as witness

703. (a) Before the judge presiding at the trial of an
action may be called to testify in that trial as a witness, he
shall, in proceedings held out of the presence and hearing of
the jury, inform the parties of the information he has con-
cerning any faet or matter about which he will be called to
testify.

(b) Against the objection of a party, the judge presiding
at the trial of an action may not testify in that trial as a
witness. Upon such objection, the judge shall declare a mistrial
and order the action assigned for trial before another judge.

(e) The calling of the judge presiding at a trial to testify in
that trial as a witness shall be deemed a consent to the granting
of a motion for mistrial, and an objection to such calling of a
judge shall be deemed a motion for mistrial.

(d) In the absence of objection by a party, the judge
presiding at the trial of an action may testify in that trial as
a witness.

Comment. Under existing law, a judge may be called as a witness
even if a party objects, but the judge in his discretion may order the
trial to be postponed or suspended and to take place before another
judge. Cope Civ. Proc. § 1883 (superseded by EvibEnce Cobe §§ 703
and 704). But see People v. Connors, 77 Cal. App. 438, 450-457, 246
Pae. 1072, 1076-1079 (1926) (dictum) (abuse of discretion for the pre-
siding judge to testify to important and necessary facts).

Section 703, however, precludes the judge from testifying if a party
objects. Before the judge may be called to testify in a civil or eriminal
action, he must disclose to the parties out of the presence and hearing
of the jury the information he has concerning the case. After such dis-
closure, if no party objects, the judge is permitted—but not required—
to testify.

Section 703 is based on the fact that examination and cross-examina-
tion of a judge-witness may be embarrassing and prejudicial to a party.
By testifying as a witness for one party, a judge appears in a partisan
attitude before the jury. Objections to questions and to his testimony
must be ruled on by the witness himself. The extent of eross-examina-
tion and the introduction of impeaching and rebuttal evidence may be
limited by the fear of appearing to attack the judge personally. For
these and other reasons, Section 703 is preferable to Code of Civil
Procedure Section 1883.

Subdivision (¢) is designed to prevent & plea of double jeopardy by
a defendant who either calls or objects to the calling of the judge to
testify. Under subdivision (e¢), the defendant will, in effect, have
consented to the mistrial and thus waived any objection to a retrial.
See WiTkiN, CavirorNia CriMEs § 193 (1963).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES

Definition :
Action, see § 105
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§ 704. Juror as witness

704. (a) Before a juror sworn and impaneled in the trial
of an action may be called to testify before the jury in that
trial as a witness, he shall, in proceedings conducted by the
court out of the presence and hearing of the remaining jurors,
inform the parties of the information he has conecerning any
faet or matter about which he will be called to testify.

(b) Against the objection of a party, a juror sworn and im-
paneled in the trial of an action may not testify before the
jury in that trial as a witness. Upon such objection, the court
shall declare a mistrial and order the action assigned for trial
before another jury.

(¢) The calling of a juror to testify before the jury as a
witness shall be deemed a consent to the granting of a motion
for mistrial, and an objection to such calling of a juror shall
be deemed a motion for mistrial.

(d) In the absence of objection by a party, a juror sworn
and impaneled in the trial of an action may be compelled to
testify in that trial as a witness.

Comment. Under existing law, a juror may be called as a witness
even if a party objects, but the judge in his discretion may order the
trial to be postponed or suspended and to take place before another jury.
Cope Crv. Proc. § 1883 (superseded by EvmENnce Cope §§ 703 and
704). Section 704, on the other hand, prevents a juror from testifying
before the jury if any party objects.

A juror-witness is in an anomalous position. He manifestly cannot
weigh his own testimony impartially. A party affected adversely by the
juror’s testimony is placed in an embarrassing position. He cannot freely
cross-examine or impeach the juror for fear of antagonizing the juror—
and perhaps his fellow jurors as well. And, if he does not attack the
juror’s testimony, the other jurors may give his testimony undue
weight. For these and other reasons, Section 704 forbids jurors to
testify over the objection of any party.

Before a juror may be called to testify before the jury in a civil or
criminal action, he is required to disclose to the parties out of the
presence and hearing of the remaining jurors the information he has
concerning the case. After such disclosure, if no party objects, the juror
is required to testify. If a party objects, the objection is deemed a
motion for mistrial and the judge is required to declare a mistrial and
order the action assigned for trial before another jury.

Section 704 is concerned only with the problem of a juror who is
called to testify before the jury. Section 704 does not deal with voir
dire examinations of jurors, with testimony of jurors in post-verdict
proceedings (such as on motions for new trial), or with the testimony
of jurors on any other matter that is to be decided by the court. Cf.
EvmeENcE CobE § 1150 and the Comment thereto.

Subdivision (¢) is designed to prevent a plea of double jeopardy by
a defendant who either calls or objects to the calling of the juror to
testify. Under subdivision (c¢), the defendant will, in effect, have
consented to the mistrial and thus waived any objection to a retrial.
See WiTkIN, CaviFornia CriMes § 193 (1963).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
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. CROSS-REFERENCES
Definition :
Action, see § 105
Misconduct of jury, evidence of, see § 1150

CHAPTER 2. OATH AND CONFRONTATION

§ 710. Oath required
710. Every witness before testifying shall take an oath
or make an affirmation or declaration in the form provided
by law.
Comment. Sections 710 and 711 restate the substance of and super-
sede Section 1846 of the Code of Civil Procedure.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definition :

Law, see § 160
Oath required of interpreter or translator, see § 751

§ 711. Confrontation
-711. At the trial of an aetlon a witness can be heard
only in the presence and subject to the examination of all
the parties to the action, if they ¢hoose to attend and examine.
Comment. See the Comment to Section 710.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definition :

Action, see § 105
Examination of witnesses, see §§ 760-778

CHAPTER 3. EXPERT WITNESSES

Article 1. Expert Witnesses Generally

§ 720. Qualification as an expert witness

720. (a) A person is qualified to testify as an expert if he
has special knowledge, skill, experience, training, or education
sufficient to qualify him as an expert on the subject to which
his testimony relates. Against the objection of a party, such
special knowledge, skill, experience, training, or education
must be shown before the witness may testify as an expert.

(b) A witness’ special knowledge, skill, experience, train-
ing, or education may be shown by any otherwise admissible
evidence, including his own testimony.

Comment. This section states existing law as declared in subdivi-
sion 9 (last clause) of Code of Civil Procedure Section 1870, which is
superseded by Sections 720 and 801.

The judge must be satisfied that the proposed witness is an expert.
People v. Haeussler, 41 Cal.2d 252, 260 P.2d 8 (1953) ; Pfingsten v.
Westenhaver, 39 Cal.2d 12, 244 P.2d 395 (1952); Bossert v. Southern
Pac. Co., 172 Cal. 504, 157 Pac. 597 (1916) ; People v. Pacific Gas &
Eleec. Co., 27 Cal. App.2d 725, 81 P.2d 584 (1938).
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Against the objection of a party, the special qualifications of the
proposed witness must be shown as a prerequisite to his testimony as an
expert. With the consent of the parties, the judge may receive a
- witness’ testimony conditionally, subject to the necessary foundation
being supplied later in the trial. See EvipENCE Cobk § 320. Unless the
foundation is subsequently supplied, however, the judge should grant
a motion to strike or should order the testimony stricken from the record
on his own motion.

The judge’s determination that a witness qualifies as an expert
witness is binding on the trier of fact, but the trier of fact may
consider the witness’ qualifications as an expert in determining the
weight to be given his testimony. Pfingsten v. Westenhaver, 39 Cal.2d
12, 244 P.24 395 (1952) ; Howland v. Oakland Consol. St. Ry., 110 Cal.
513, 42 Pac. 983 (1895) ; Estate of Johnson, 100 Cal. App.2d 73, 223
P.2d 105 (1950). See Evipence CopE §§ 405 and 406 and the Comments
thereto.

[Law Revision Commission Comment ( Recommendation, January 1965) ]

CROSS-REFERENCES

Blood test experts, qualifications, see § 893

Court may limit number of experts, see § 723
Cross-examination concerning qualifications, see § 721
Definition :

Evidence, see § 140 .
Determination of whether witness is an expert, see § 405
Handwriting, opinion as to, see § 1416
Interpreters, see §§ 750-754
Opinion testimony generally, see §§ 801-805
Sanity, opinion as to, see § 870
Translators, see §§ 750-754
‘Writing, authenticity of, see § 1418

§ 721. Cross-examination of expert witness

721. (a) Subject to subdivision (b), a witness testifying
as an expert may be cross-examined to the same extent as
any other witness and, in addition, may be fully cross-exam-
ined as to (1) his qualifications, (2) the subject to which his
expert testimony relates, and (3) the matter upon which his
opinion is based and the reasons for his opinion.

(b) If a witness testifying as an expert testifies in the form
of an opinion, he may not be cross-examined in regard to the
content or tenor of any scientific, technical, or professional
text, treatise, journal, or similar publication unless:

(1) The witness referred to, considered, or relied upon such
publication in arriving at or forming his opinion; or

(2) Such publication has been admitted in evidence.

Comment. Under Section 721, a witness who testifies as an expert
may, of course, be cross-examined to the same extent as any other wit-
ness. See Chapter 5 (commencing with Section 760). But, under subdi-
vision (a) of Section 721, as under existing law, the expert witness is
also subject to a somewhat broader cross-examination: ‘‘Once an expert
offers his opinion, however, he exposes himself to the kind of inquiry
which ordinarily would have no place in the cross-examination of a
factual witness. The expert invites investigation into the extent of his
knowledge, the reasons for his opinion including facts and other mat-
ters upon which it is based (Code Civ. Proec., § 1872), and which he
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took into consideration; and he may be ‘subjected to the most rigid
cross examination’ concerning his qualifications, and his opinion and
its sources [citation omitted].”” Hope v. Arrowhead & Puritas Waters,
Inc., 174 Cal. App.2d 222, 230, 344 P.2d 428, 433 (1959). The cross-
examination rule stated in subdivision (a) is based in part on the last
clause of Code of Civil Procedure Section 1872.

Subdivision (b) clarifies a matter coneerning which there is con-
siderable confusion in the California decisions. It is at least clear under
existing law that an expert witness may be cross-examined in regard
to those books on which he relied in forming or arriving at his opinion.
Lewis v. Johnson, 12 Cal.2d 558, 86 P.2d 99 (1939) ; People v. Hooper,
10 Cal. App.2d 332, 51 P.2d 1131 (1935). Dicta in some decisions indi-
cate that the cross-examiner is strietly limited to the books relied on
by the expert witness. See, e.g., Baily v. Kreutzmann, 141 Cal. 519, 75
Pac. 104 (1904). Other cases, however, suggest that an expert witness
may be cross-examined in regard to any book of the same character
as the books on which he relied in forming his opinion. Griffith v. Los
Angeles Pac. Co., 14 Cal. App. 145, 111 Pae. 107 (1910). See Salgo v.
Leland Stanford ete. Bd. Trustees, 154 Cal. App.2d 560, 317 P.2d 170
(1957) ; Gluckstein v. Lipsett, 93 Cal. App.2d 391, 209 P.2d 98 (1949)
(reviewing California authorities). (Possibly, the cross-examiner is
restricted under this view to the use of such books as ‘‘are not in
harmony with the testimony of the witness.”” Griffith v. Los Angeles
Pac. Co., supra.) Language in several earlier cases indicated that the
cross-examiner could use books to test the competency of an expert
witness, whether or not the expert relied on books in forming his
opinion. Fisher v. Southern Pac. R.R., 89 Cal. 399, 26 Pac. 894 (1891);
People v. Hooper, 10 Cal. App.2d 332, 51 P.2d 1131 (1935). More
recent decisions indicate, however, that the opinion of an expert wit-
ness must be based either generally or specifically on books before the
expert can be cross-examined concerning them. Lewis v. Johnson, 12
Cal.2d 558, 86 P.2d 99 (1939); Salgo v. Leland Stanford etc. Bd.
Trustees, 154 Cal. App.2d 560, 317 P.2d 170 (1957); Gluckstein v.
Lipsett, 93 Cal. App.2d 391, 209 P.2d 98 (1949). The conflicting Cali-
fornia cases are gathered in Annot., 60 A.LR.2d 77 (1958).

If an expert witness has relied on a particular publication in forming
his opinion, it is necessary to permit cross-examination in regard to
that publication in order to show whether the expert correctly read,
interpreted, and applied the portions he relied on. Similarly, it is
important to permit an expert witness to be cross-examined concerning
those publications referred to or considered by him even though not
specifically relied on by him in forming his opinion. An expert’s reasons
for not relying on particular publications that were referred to or
considered by him while forming his opinion may reveal important
information bearing upon the credibility of his testimony. However, a
rule permitting eross-examination on technical treatises not considered
by the expert witness would permit the cross-examiner to utilize this
opportunity not for its ostensible purpose—to test the expert’s opin-
ion—but to bring before the trier of fact the opinions of absentee
authors without the safeguard of cross-examination. Although the
court would be required upon request to caution the jury that the
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statements read are not to be considered evidence of the truth of the
propositions stated, there is a danger that at least some jurors might
rely on the author’s statements for this purpose. Yet, the statements
in the text might be based on inadequate background research, might
be subject to unexpressed qualifications that would be applicable to the
case before the court, or might be unreliable for some other reason that
could be revealed if the author were subject to cross-examination.
Therefore, subdivision (b) does not permit cross-examination of an
expert witness on scientific, technical, or professional works not
referred to, considered, or relied on by him.

If a particular publication has already been admitted in evidence,
however, the reason for subdivision (b)—to prevent inadmissible evi-
deuce from being brought before the jury—is inapplicable. Hence, the
subdivision permits an expert witness to be examined concerning such
a publication without regard to whether he referred to, considered,
or relied on it in forming his opinion. Cf. Laird v. T. W. Mather, Inc.,
51 Cal.2d 210, 331 P.2d 617 (1958).

The rule stated in subdivision (b) thus provides a fair and workable
solution to this conflict of competing interests with respeet to the
permissible use of scientifie, technical, or professional publications by
the cross-examiner.

[Law Revision Commission Comment ( Recommendation, January 1965) ]

CROSS-REFERENCES
Commelrg‘ilall, scientific, and similar publications as hearsay evidence, see §§ 1340,

Cross-examination generally, see §§ 760-778
Definition :

Cross-examination, see § 761
Opinion testimony generally, see §§ 801-805

§ 722. Credibility of expert witness

722. (a) The fact of the appointment of an expert witness
by the court may be revealed to the trier of fact.

(b) The compensation and expenses paid or to be paid to
an expert witness by the party calling him is a proper subject
of inquiry by any adverse party as relevant to the eredibility of
the witness and the weight of his testimony.

Comment. Subdivision (a) of Section 722 codifies a rule recognized
in the California decisions. People v. Cornell, 203 Cal. 144, 263 Pac.
216 (1928) ; People v. Strong, 114 Cal. App. 522, 300 Pac. 84 (1931).

Subdivision (b) of Section 722 restates the substance of Section
1256.2 of the Code of Civil Procedure. Section 1256.2, however, applies
only in condemnation cases, while Section 722 is not so limited. It is
unecertain whether the California law in other fields of litigation is as
stated in Section 722. At least one California case has held that an
expert could be asked whether he was being compensated but that
he could not be asked the amount of the compensation. People wv.
Tomalty, 14 Cal. App. 224, 111 Pac. 513 (1910). However, the decision
may have been based on the discretionary right of the trial judge to
curtail collateral inquiry.
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In any event, the rule enunciated in Section 722 is a desirable rule.
The tendency of some experts to become advocates for the party
employing them has been recognized. 2 Wiemore, EVIDENCE § 563 (3d
ed. 1940); Friedenthal, Discovery and Use of an Adverse Party’s
Ezpert Information, 14 STaN. L. Rev. 455, 485-486 (1962). The jury
can better appraise the extent to which bias may have influenced an
expert’s opinion if it is informed of the amount of his fee—and, hence,
the extent of his possible feeling of obligation to the party calling him.
[Law Revision Commission Comment (Recommendation, January 1965)7]

CROSS-REFERENCES

Credibility of witnesses generally, see §§ 780, 785-791
Definition :
Trier of fact, see § 235

§ 723. Limit on number of expert witnesses
723. The court may, at any time before or during the trial
of an action, limit the number of expert witnesses to be called
by any party.
Comment. Section 723 restates the substance of and supersedes the
last sentence of Section 1871 of the Code of Civil Procedure.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Cumulative evidence, exclusion, see § 352
Definition:
Action, see § 105

Article 2. Appointment of Expert Witness by Court

§ 730. Appointment of expert by court

730. When it appears to the court, at any time before or
during the trial of an action, that expert evidence is or may
be required by the court ot by any party to the action, the
court on its own motion or on motion of any party may ap-
point one or more experts to investigate, to render a report
as may be ordered by the court, and to testify as an expert at
the trial of the action relative to the fact or matter as to which
such expert evidence is or may be required. The court may
fix the compensation for such services, if any, rendered by any
person appointed under this section, in addition to any service
as a witness, at such amount as seems reasonable to the court.

Comment. Section 730 restates the substance of and supersedes the
first paragraph of Section 1871 of the Code of Civil Procedure.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Appointment of blood test experts, see §§ 890-897
Appointment of expert may be revealed to trier of fact, see § 722
Appointment of expert on matters to be judicially noticed, see § 460
Appointment of interpreter or translator, see §§ 750-754
Definitions :

Action, see § 105

Evidence, see § 140
Opinion testimony by expert, see §§ 801-805
Qualification of expert, see § 720
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§ 731. Payment of court-appointed expert

731. (a) In all criminal actions and juvenile eourt pro-
ceedings, the compensation fixed under Section 730 shall be
a charge against the county in which such action or proceeding
is pending and shall be paid out of the treasury of such county
on order of the court.

(b) In any county in which the board of supervisors so pro-
vides, the compensatlon fixed under Section 730 for medical ex-
perts in civil actions in such county shall be a charge against
and paid out of the treasury of such county on order of the
court.

(c) Except as otherwise provided in this section, in all
civil actions, the compensation fixed under Section 730 shall,
in the first instance, be apportioned and charged to the several
parties in such proportlon as the court may determine and
may thereafter be taxed and allowed in like manner as other
costs.

Comment, Section 731 restates the substance of and supersedes the
second paragraph of Section 1871 of the Code of Civil Procedure.

[Law Revision Commission Comment (Recommendation, January 1965) ]
‘CROSS-REFERENCES
Compensation of :

Blood test experts, see §§ 804, 89

Interpreters and translators, see §§ 62-7154
Definitions :

Civil action, see § 120

Criminal action, see § 130

§ 732. Calling and examining court-appointed expert :

732. Any expert appointed by the court under Section 730
may be called and examined by the court or by any party to
the action. When such witness is called and examined by the
court, the parties have the same right as is expressed in Section
775 to cross-examine the witness and to object to the questions
asked and the evidence adduced.

Comment. Section 732 restates the substance of and supersedes the
fourth paragraph of Section 1871 of the Code of Civil Procedure.
Section 732 refers to Section 775, which is based on language
originally contained in Seetion 1871. Section 775 permits each party
to the action to object to questions asked and evidence adduced and,
also, to cross-examine any person called by the court as a witness to
the same extent as if snch person were called as a witness by an adverse
party.

[Law Revision Commission Comment (Recommendation, January 1965) 1

CROSS-REFERENCES

Appointment by court, disclosure of, see § 722
Cross-examination of expert witnesses generally, see § 721
Definitions :

Action, see § 105

Cross-exammatmn, see § 761

Evidence, see § 1
Examination of witnesses generally, see §8§ 760-778
Opinion testimony by expert, see §§ 801-805
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§ 733. Right to produce other expert evidence

733. Nothing contained in this article shall be deemed or
construed to prevent any party to any action from producing
other expert evidence on the same faect or matter mentioned
in Section 730; but, where other expert witnesses are called
by a party to the action, their fees shall be paid by the party
calling them and only ordinary witness fees shall be taxed
as costs in the action.

Comment. Section 733 restates the substance of and supersedes the
third paragraph of Section 1871 of the Code of Civil Procedure.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Court may limit number of expert witnesses, see § 723
Definitions :

Action, see § 105

Evidence, see § 140
Similar provision :

Blood test experts, see § 897

CHAPTER 4. INTERPRETERS AND TRANSLATORS

§ 750. Rules relating to witnesses apply to interpreters and translators
750. A person who serves as an interpreter or translator
in any action is subject to all the rules of law relating to
witnesses.
Comment. Section 750 codifies existing law. E.g., People v. Lem Deo,
132 Cal. 199, 201, 64 Pac. 265, 266 (1901) (interpreter); People v.
Bardin, 148 Cal. App.2d 776, 307 P.2d 384 (1957) (translator).

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Credibility of witnesses, see §§ 722, 780, 785 791
Cross-examination of expert w1tnesses, see § 721
Definitions :

Action, see § 105

Law, see § 160
Examination of witnesses generally, see §§ 760- 778
Qualification as expert witness, see § 7
See also the Cross-References under Section 700

§ 751. Oath required of interpreters and translators

751. (a) An interpreter shall take an oath that he will
make a true interpretation to the witness in a language that
the witness understands and that he will make a true inter-
pretation of the witness’ answers to questions to counsel, court,
or jury, in the English language, with his best skill and judg-
ment.

(b) A translator shall take an oath that he will make a
true translation in the English language of any writing he
is to decipher or translate.

Comment. Section 751 is based on language preséntly contained in
subdivision (e) of Section 1885 of the Code of Civil Procedure.

[Law Revision Commission Comment ( Recommendation, January 1965) ]
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CROSS-REFERENCES
Definitions :
Qath, see § 165
‘Writing, see § 250

§ 752. Interpreters for witnesses
752. (a) When a witness is incapable of hearing or under-
standing the English language or is incapable of expressing
himself in the English language so as to be understood direetly
by counsel, court, and jury, an interpreter whom he can under-
stand and who can understand him shall be sworn to interpret

for him,
(b) The interpreter may be appointed and compensated as
J provided in Article 2 (commencing with Section 730) of
Chapter 3.

Comment. Section 752 restates the substance of and supersedes Sec-
tion 1884 of the Code of Civil Procedure. It is drawn broadly enough
to authorize the use of an interpreter for a person whose inability to
be understood directly stems from physical disability as well as from
lack of understanding of the English language. See discussion in
People v. Walker, 69 Cal. App. 475, 231 Pac. 572 (1924). Under Sec-
tion 752, as under existing law, whether an interpreter should be
appointed is largely within the discretion of the trial judge. People v.
Holtzclaw, 76 Cal. App. 168, 243 Pac. 894 (1926).

Subdivision (b) of Section 752 substitutes for the detailed language
in Code of Civil Procedure Section 1884 a reference to the general
authority of a court to appoint expert witnesses, since interpreters are
treated as expert witnesses and subjeet to the same rules of competency
and examination as are experts generally. The existing procedure pro-
vided by Code of Civil Procedure Section 1884 does not insure that
an interpreter who is required to testify will be paid reasonable com-
pensation for his services. Section 752 corrects this deficiency in the
existing law.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Appointment of expert witness by court, see §§ 730-733
Interpreter for deaf person in certain actions, see § 754
Interpreter subject to rules applicable to witnesses, see § 750
Interpreter’s oath, see § 751

See also the Cross-References under Section 750

§ 753. Translators of writings

753. (a) When the written characters in a writing offered
in evidence are incapable of being deciphered or understood
directly, a translator who can decipher the characters or un-
derstand the language shall be sworn to decipher or trans-
late the writing.

(b) The translator may be appointed and compensated as
provided in Article 2 (commencing with Section 730) of
Chapter 3.

Comment. Section 753 restates the substance of and supersedes Seec-
tion 1863 of the Code of Civil Procedure, but the language of Section
753 is new. The same principles that require the appointment of an
interpreter for a witness who is incapable of expressing himself so as
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to be understood directly apply with equal foree to documentary evi-
dence. See EviDENCE CopE § 752 and the Comment thereto.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Appointment of expert witness by court, see §§ 730-733
Definitions :

Evidence, see § 140

‘Writing, see § 250
Translator subject to rules applicable to witnesses, see § 750
Translator’s oath, see § 751
See alzo the Cross-References under Section 750

§ 754. Interpreters for deaf in criminal and commitment cases

754. (a) As used in this section, ‘‘deaf person’’ means g
person with a hearing loss so great as to prevent his under-
standing langunage spoken in a normal tone.

(b) In any criminal action where the defendant is a deaf
person, all of the proceedings of the trial shall be interpreted
to him in a language that he understands by a qualified inter-
preter appointed by the court.

(e} In any action where the mental condition of a deaf
person is being considered and where such person may be
committed to a mental institution, all of the court proceedings
pertaining to him shall be interpreted to him in a language
that he understands by a qualified interpreter appointed by
the court.

(d) Interpreters appointed under this section shall be paid
for their services a reasonable sim to be. determined by the
court, which shall be a charge against the county in which
such action is pending and shall be paid out of the treasury
of such county on order of the court.

Comment. Section 754 restates the substance of and supersedes Sec--
tion 1885 of the Code of Civil Procedure. Subdivision (¢) of Section
1885 is not continued in Section 754 but is restated in substance in
Section 751.

The phrase ‘‘with or without a hearing aid’’ has been deleted from
the definition of ‘‘deaf person’’ as unnecessary. The court’s inquiry
should be directed towards the ability of the person to hear; the court
should not be concerned with the means by which he might be enabled
to hear. '

[Law Revision Commission Comment ( Recommendation, January 1965) ]

’ CROSS-REFERENCES

Definitions:
Action, see § 105

Criminal action, see § 130 :
See also the Cross-References under Sections 750 and 752

CHAPTER 5. METHOD AND SCOPE OF EXAMINATION

Article 1. Definitions

§ 760. "Direct examination” -
760. ‘‘Direct examination’’ is the first examination of a
witness upon a matter that is not within the scope of a previ-
ous examination of the witness.
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Comment. Section 760 restates the substance of and supersedes the
first clause of Code of Civil Procedure Section 2045 and the last clause
of Code of Civil Procedure Section 2048. Under Section 760, an exam--
ination of a witness called by another party is direct examination if
the examination relates to a matter that is not within the scope of the
previous examination of the witness.

[Law Revision Commission Comment ( Recommendation, January 1965) ]
CROSS-REFERENCES
Examination of :

Adverse party, see § 776

Blood test expert, see § 893

Hearsay declarant, see § 1203

Person upon whose statement expert bases opinion, see § 804

‘Witness called by court, see § 7
Leading questions on direct exammatmn, see § 767

Opinion testimony, giving supportmg matter on direct exammatlon, see § 802
Order of examination, see § 772

§ 761. “Cross-examination”

761. ‘‘Cross-examination’’ is the examination of a witness
by a party other than the direct examiner upon a matter that
is within the scope of the direct examination of the witness.

Comment. Section 761 restates the substance of and supersedes the
definition of *‘cross-examination’’ found in Section 2045 of the Code of
Civil Procedure. In accordance with existing law, it limits eross-exam-
ination of a witness to the scope of the w1tness’ direct examination.
See generally WiTkIN, CaLirorNIA EvIDENCE §§' 622-638 (1958).

Section 761, together with Section 773, retains the cross-examination
rule now applicable to a defendant in a eriminal action who testifies
as a witness in that action. See People v. McCarthy, 88 Cal. App.2d
883, 200 P.2d 69 (1948). See also People v. Arrighani, 122 Cal. 121,
54 Paec. 591 (1898) ; People v. O’Brien, 66 Cal. 602, 6 Pac. 695 (1885);
WitkiN, CALiForNIA EviDENCE § 629 (1958). See also EvipENcE Cobe
§ 772(d).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definition :

Direct examination, see g 760
Order of examination, see § 772
Scope of cross-examination, see § 773

See also the Oross-References under Sections 760 and 773

§ 762. “Redirect exumination"

762. ‘‘Redirect examinatlon” is an examination of a wit-
ness by the direct examiner subsequent to the cross-examina-
tion of the witness.

Comment. ‘‘Redirect examination’’ and * rec;ross-exammatmn” are
not defined in existing statutes, but the terms are recognized in prac-
tice. See Wrrkin, CarirorNIA EviDENCE §§ 697, 698 (1958). The scope
of redirect and recross-examination is limited by Section 774.

The definition of ‘‘redirect examination’’ embraces not only the
examination immediately followmg cross-examination of the witness
but also any subsequent re-examination of the witness by the direct
exammer
[Law Revision Commission Comment (Recommendation, January 1965) ]



1118 EVIDENCE CODE—WITNESSES

CROSS-REFERENCES
Definition :

Cross-examination, see § 761
Leading questions on redirect examination, see § 767
Order of examination, see § 772
Re-examination generally, see § 774

§ 763. “Recross-examination”

763. ‘‘Recross-examination’’ is an examination of a witness
by a cross-examiner subsequent to a redirect examination of
the witness.

Comment. See the Comment to Section 762. The definition of ‘‘re-
cross-examination’’ embraces not only the examination immediately
following the first redirect examination of the witness but also any
subsequent re-examination of the witness by a cross-examiner.

[Law Revision Commission Comment ( Recommendation, January 1965) ]

CROSS-REFERENCES
Definition :

Redirect examination, see § 762
Leading questions on recross-examination, see § 767
Order of examination, see § 772
Re-examination generally, see § 774

§ 764. “Leading question”
764. A “‘leading question’’ is a question that suggests to
the witness the answer that the examining party desires,
Comment. Section 764 restates the substance of and supersedes the
first senfence of Section 2046 of the Code of Civil Procedure. For
restrictions on the use of leading questions in the examination of a
witness, see EvipENceE CobE § 767 and the Comment thereto.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Leading questions, when permitted, see § 767

Arficle 2. Examination of Witnesses

§ 765. Court to control mode of interrogation

765. The court shall exercise reasonable control over the
mode of interrogation of a witness so as (a) to make such in-
terrogation as rapid, as distinct, and as effective for the as-
certainment of the truth, as may be, and (b) to protect the
witness from undue harassment or embarrassment.

Comment. Section 765 restates the substance of and supersedes
Section 2044 of the Code of Civil Procedure. As to the latitude per-
mitted the judge in controlling the examination of witnesses under
existing law, which is continued in effect by Section 765, see Commercial
Union Assur. Co. v. Pacific Gas & Elec. Co., 220 Cal. 515, 31 P.2d 793
(1934). See also People v. Davis, 6 Cal. App. 229, 91 Pac. 810 (1907).

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 766. Responsive answers
766. A witness must give responsive answers to questions,
and answers that are not responsive shall be stricken on motion
of any party.
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Comment. Section 766 restates the substance of and supersedes
Section 2056 of the Code of Civil Procedure.

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 767. Leading questions

767. Except under special circumstances where the inter-
ests of justice otherwise require:

(a) A leading question may not be asked of a witness on
direct or redirect examination.

(b) A leading question may be asked of a witness on cross-
examination or recross-examination.

Comment. Subdivision (a) restates the substance of and supersedes
the last sentence of Section 2046 of the Code of Civil Procedure. Sub-
division (b) is based on and supersedes a phrase that appears in Code
of Civil Procedure Section 2048.

The exeeption stated at the beginning of the section continues the
present law that permits leading questions on direct examination where
there is little danger of improper suggestion or where such questions are
necessary to obtain relevant evidence. This would permit leading ques-
tions on direect examination for preliminary matters, refreshing recollec-
tion, and examining handicapped witnesses, expert witnesses, and hostile
witnesses, See WiTkIN, CavrirorNIA EvibEnce §§ 591, 592 (1958); 3
Wiamore, EviDENCE § 769 ef seq. (3d ed. 1940). The court may also
forbid the asking of leading questions on cross-examination where the
witness is biased in favor of the cross-examiner and would be unduly
susceptible to the influence of questions that suggested the desired
answer. See 3 WieMORE, EviDENCE § 773 (3d ed. 1940).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES

Cross—exam§i1’17at§on by party whose interest is not adverse to party calling witness,
see § TT.
Definitions:
Cross-examination, see § 761
Direct examination, see § 760
Leading question, see § 764
Recross-examination, see § 763
Redirect examiration, see § 762
See also the Cross-References under Section 760

§ 768. Writings

768. (a) In examining a witness concerning a writing, it
is not necessary to show, read, or disclose to him any part
of the writing.

(b) If a writing is shown to a witness, all parties to the
action must be given an opportunity to inspeet it before any
question concerning it may be asked of the witness.

Comment. Existing law apparently does not require that a writing
(other than one containing prior inconsistent statements used for im-
peachment purposes) be shown to a witness before he can be examined
concerning it. Section 2054 of the Code of Civil Procedure, which
seems to so require, actually requires only that the adverse party be
given an opportunity to inspect any writing that is ectually shown
to a witness before the witness can be examined concerning the writ-
ing. See People v. Briggs, 58 Cal.2d 385, 413, 24 Cal. Rptr. 417, 435, 874
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P.2d 257, 275 (1962); People v. Keyes, 103 Cal. App. 624, 284 Pac.
1096 (1930) (hearing denied) ; People v. De Angells, 34 Cal. App. 716,
168 Pac. 699 (1917). Section 768 clarifies whatever doubt may exist
in this regard by declaring that such a writing need not be shown
to the witness before he can be examined concerning it. Of course, the
best evidence rule may in some cases preclude eliciting testimony con-
cerning the content of a writing. See EvibEnce Cobe § 1500 and the
Comment thereto.

Insofar as Section 768 relates to prior inconsistent statements that
are in writing, see the Comment to Section 769.

Subdivision (b) of Section 768 preserves the right of the adverse
party to inspect a writing that is actually shown to a witness before
the witness can be examined concerning it. As indicated above, this
preserves the existing requirement declared in Code of Civil Procedure
Section 2054. However, the right of inspection has been extended to
all parties to the action.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES

Best evidence rule, see § 1500

Definitions :

Action, see § 105

‘Writing, see § 250
Disclosing information concerning inconsistent statement, see § 769

Evidence of inconsistent statement, when permitted, see § 770
Inconsistent statement as hearsay evidence, see § 1235

§.769. Inconsistent statement or conduct
769. In examining a witness concerning a statement or
other conduct by him that is inconsistent with any part of his
testimony at the hearing, it is not necessary to disclose to him
any information concerning the,statement or other conduct.

Comment. Section 769 is consistent with the existing California law
regarding the examination of a witness concerning prior inconsistent
oral statements. Under existing law, a party need not disclose to a
witness any information concerning a prior inconsistent oral state-
ment of the witness before asking him questions about the statement.
People v. Kidd, 56 Cal.2d 759, 765, 16 Cal. Rptr. 793, 796-797, 366
P.2d 49, 52-53 (1961) ; People v. Campos, 10 Cal. App.2d 310, 317, 52
P.2d 251, 254 (1935). However, if a witness’ prior inconsistent state-
ments are in wriling or, as in the case of former oral testimony, have
been reduced to writing, ‘‘they must be shown to the witness before
any question is put to him concerning them.’’ Cope Crv. Proc. § 2052
(superseded by Evience Cobk § 768); Umemoto v. MeDonald, 6
‘Cal.2d 587, 592, 58 P.2d 1274, 1276 (1936). ‘

Section 769 eliminates the distinction tade in existing law between
oral and written statements and permits a witness to be asked questions
concerning a prior inconsistent statement, whether written or oral, even
though no disclosure is made to him comcerning the prior statement.
(Whether a foundational showing is required before other evidence of
the prior statement may be admitted is not covered in Section 769;
the prerequisites for the admission of such evidence are set forth in
Section 770.) The disclosure of inconsistent written statements that is
required under existing law limits the effectiveness of cross-examination
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by removing the element of surprise. The forewarning gives the dis-
honest witness the opportunity to reshape his testimony in conformity
with the prior statement. The existing rule is based on an English
common law rule that has been abandoned in England for 100 years.
See McCorMmick, EvipEnce § 28 at 53 (1954).
[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES

Definitions :

Conduct, see § 125

Hearing, see § 145

Statement, see § 225

Evidence of inconsistent statement, when permitted, see § 770
See also the Cross-References under Section 770

§ 770. Evidence of inconsistent siatement of witness

770. TUnless the interests of justice otherwise require, ex-
trinsic evidence of a statement made by a witness that is incon-
sistent with any part of his testimony at the hearing shall be
excluded unless:

(a) The witness was so examined while testifying as to give
him an opportunity to explain or to deny the statement; or

(b) The witness has not been excused from giving further
testimony in the action.

Comment. Under Section 2052 of the Code of Civil Procedure, ex-
trinsic evidence of a witness’ inconsistent statement may be admitted
only if the witness was given the opportunity, while testifying, to
explain or deny the contradictory statement. Permitting a witness to
explain or deny an alleged inconsistent statement is desirable, but
there is no compelling reason to provide the opportunity for explana-
tion before the inconsistent statement is introduced in evidence. Accord-
ingly, unless the interests of justice otherwise require, Section 770
permits the judge, to exclude evidence of an inconsistent statement only
if the witness during his examination was not given an opportunity
to explain or deny the statement and he has been unconditionally ex-
cused and is not subject to being recalled as a witness. Among other
things, Section 770 will permit more effective cross-examination and
impeachment of several collusive witnesses, since there need be mno
diselosure of prior incongistency before all such witnesses have been
examined.

‘Where the interests of justice require it, the court may permit
extrinsic- evidence of an inconsistent statement to be admitted even
though the witness has been excused and has had no opportunity to
explain or deny the statement. An absolute rule forbidding introduction
of such evidence where the specified conditions are not met may cause
hardship in some cases. For example, the party seeking to introduce
the statement may mot have learned of its existence until after the
witness has left the court and is no longer available to testify. For
the foundational requirements for the admission of a hearsay declar-
ant’s inconsistent statement, see EvipEnce Cope § 1202 and the Com-
ment thereto.

[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES

Definitions :

Action, see § 105

Evidence, see § 140

Hearing, see § 145

Statement, see § 225
Disclosure not required when examining witness, see §§ 768, 769
Hearsay exception for inconsistent statement, see § 1235
Inconsistent statement of hearsay declarant, see § 1202

§ 771. Production of writing used to refresh memory

771. (a) Subject to subdivision (c), if a witness, either
while testifying or prior thereto, uses a writing to refresh his
memory with respect to any matter about which he testifies,
such writing must be produced at the hearing at the request of
an adverse party and, unless the writing is so produced, the
testimony of the witness concerning such matter shall be
stricken.

(b) If the writing is produced at the hearing, the adverse
party may, if he chooses, inspect the writing, cross-examine
the witness concerning it, and introduce in evidence such por-
tion of it as may be pertinent to the testimony of the witness.

(e) Production of the writing is excused, and the testimony
of the witness shall not be stricken, if the writing:

(1) Is not in the possession or eontrol of the witness or the
party who produced his testimony concerning the matter; and

(2) Was not reasonably procurable by such party through
the use of the court’s process or other available means.

Comment. Section 771 grants to an adverse party the right to inspeet
any writing used to refresh a witness’ recollection, whether the writing
is used by the witness while testifying or prior thereto The right of
inspection granted by Section 771 may be broader than the similar
right of inspection granted by Section 2047 of the Gode of Civil Pro-
cedure, for Section 2047 has been interpreted by the courts to grant
a rlght of inspection of only those writings used by the witness while
be is testifying. People v. Gallardo, 41 Cal.2d 57, 257 P.2d 29 (1953);
People v. Grayson, 172 Cal. App.2d 372, 341 P.2d 820 (1959) ; Smith
v. Smith, 135 Cal. App.2d 100, 286 P.2d 1009 (1955). In a criminal case,
however, the defendant can compel the prosecution fo produce any
written statement of a prosecution witness relating to matters covered
in the witness’ testimony. People v. Estrade, 54 Cal.2d 713, 7 Cal. Rptr.
897, 355 P.2d 641 (1960). The extent to which the public policy re-
flected in criminal discovery practice overrides the restrietive inter-
pretation of Code of Civil Procedure Seetion 2047 is not clear. See
WiTkIN, CaLmrorniA EvipEnce § 602 (Supp. 1963). In any event,
Section 771 follows the lead of the criminal cases, such as People v.
Silberstein, 159 Cal. App.2d Supp. 848, 323 P.2d 591 (1958) (defendant
entitled to inspect police report used by police officer to refresh his
recollection before testifying), and grants a right of inspection without
regard to when the writing is used to refresh recollection. If a witness’
testimony depends upon the use of a writing to refresh his recollection,
the adverse party’s right to inspect the writing should not be made to
depend upon the happenstance of when the writing is used.
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Subdivision (b) gives an adverse party the right to introduce the
refreshing memorandum into evidence. An adverse party has a similar
right under Code of Civil Procedure Section 2047, which is superseded
by this section. This right is not unlimited, however. Only those parts
of the refreshing memorandum that are pertinent to the testimony
given by the witness are admissible under this rule. Cf. People v. Silber-
stein, 159 Cal. App.2d Supp. 848, 851-852, 323 P.2d 591, 593 (1958)
(““the right to inspect [a refreshing writing| cannot be denied although
its admission in evidence may be refused if . . . its contents are im-
material’’) ; Dragash v. Western Pac. B.E., 161 Cal. App.2d 233, 326
P.2d 649 (1958). See also EvipEnceE Cope § 356 and the Comment
thereto.

Subdivision (¢) excuses the nonproduction of the memory-refreshing
writing where the writing cannot be produced through no fault of the
witness or the party eliciting his testimony concerning the matter.
The rule is analogous to the rule announced in People v. Parham, 60
Cal.2d 378, 33 Cal. Rptr. 497, 384 P.2d 1001 (1963), which affirmed
an order denying defendant’s motion to strike certain witnesses’
testimony where the witnesses’ prior statements were withheld by the
Federal Bureau of Investigation.

It should be noted that there is no restriction in the Evidence Code
on the means that may be used to refresh recollection. Thus, the limi-
tations on the types of writings that may be used as recorded memory
under Seetion 1237 do not limit the types of writings that may be
used to refresh recollection under Section 771.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES

Cross-examination, see § 773

Definitions :

Cross-examination, see § 761

Evidence, see § 140

Hearing, see § 145

‘Writing, see § 250
Inspection of writing shown to witness, see § 768

Past memory recorded, see § 1237
Prior identification, see § 1238

§ 772. Order of examination

772. (a) The examination of a witness shall proceed in
the following phases: direct examination, cross-examination,
redirect examination, recross-examination, and continuing
thereafter by redirect and recross-examination.

(b) Unless for good cause the court otherwise directs, each
phase of the examination of a witness must be concluded be-
fore the succeeding phase begins.

(¢) Subject to subdivision (d), a party may, in the dis-
cretion of the court, interrupt his cross-examination, redirect
examination, or recross-examination of a witness, in order to
examine the witness upon a matter not within the scope of a
previous examination of the witness.

(d) If the witness is the defendant in a criminal action, the
witness may not, without his consent, be examined wunder
direct examination by another party.
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Comment. Subdivision (a) codifies existing but nonstatutory Cali-
fornia law. See WiTkIN, CaLiForNIA EvVIDENCE § 576 at 631 (1958).

Subdivision (b) is based on and supersedes the second sentence of
Section 2045 of the Code of Civil Procedure. The language of the
existing section has been expanded, however, to require completion
of each phase of examination of the witness, not merely the direct
examination.

Under subdivision (c), as under existing law, a party examining a
witness under cross-examination, redirect examination, or recross-
examination may go beyond the scope of the initial direct examination
if the court permits. See Cope Civ. Proc. §§ 2048 (last clause), 2050;
WiTkIN, CaLirorNIA EvipENCE §§ 627, 697 (1958) Under the deﬁmtlon
in Sectlon 760, such an extended exammatlon is direet examination.
Cf. Copg Crv. Proc. § 2048 (‘‘such examipation is to be subject to the
same rules as a direct examination’’). Such direct examination may,
however, be subJect to the rules applicable to a cross-examination by
virtue of the provisions of Section 776, 804, or 1203.

Subdivision (d) states an exception for the defendant-witness in a
criminal action that reflects existing law. See WiTkiv, CALIFORNIA
EvmEeNnce § 629 at 676 (1958).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) 1
CROSS-REFERENCES

Control of mode of intertogation, see § 765
Cross-examination, see § 773
Definitions :
Criminal action, see § 130
Cross-examination, see § 761
Direct examination, see § 760
Recross-examination, see § 763
Redirect examination, see § 762
Expert witness, cross-examination of, see § 721
Expert witness, examination of, see §§ 801-805
Recall of witnesses, see § 778
Re-examination, see § 774
See also the Cross-References under Section 760

§ 773. Cross-examination

773. (a) A witness examined by one party may be cross-
examined upon ‘any matter within the scope of the direct ex-
amination by each other party to the action in such order as
the court directs.

(b) The cross-examination of a witness by any party whose
interest is not adverse to the party ecalling him is subject to
the same rules that are applicable to the direct examination.

Comment. Subdivision (a) restates the substance of Sections 2045
(part) and 2048 of the Code of Civil Procedure and Section 1323 of
the Penal Code.

Subdivision (b) is based on the holding in Atchison, T. & S.F. Ry. v.
Southern Pac. Co., 13 Cal. App.2d 505, 57 P.2d 575 (1936). That case
held that a party not adverse to the direct examiner of a witness did not
have the right to cross-examine the witness. Under subdivision (a), such
a party would have the right to cross-examine the witness upon any
matter within the scope of the direct examination, but he would be
prohibited by Section 767 from asking leading questions during such
examination. If the witness testifies on direct examination to matters
that are, in fact, antagonistic to a party’s position, he may be permitted
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to cross-examine with leading questions even though from a technical
point of view the interest of the cross-examiner is not adverse to that
of the direct examiner. Cf. McCarthy v. Mobile Cranes, Inc., 199 Cal.
App.2d 500, 18 Cal. Rptr. 750 (1962).

[Law Revision Commission Comment ( Recommendation, January 1965) ]

CROSS-REFERENCES

Control of mode of interrogation, see § 765
Definitions :

Action, see § 105

Cross-examination, see § 761

Direct examination, see § 760
BExpert witness, cross-examination of, see § 721
Expert witness, examination of, see §§ 801-805
Leading questions on direct and cross-examination, see § 767
Offer of proof unnecessary on cross-examination, see § 354
Part of transaction covered, admissibility of whole, see § 356
Witness called by court, cross-examination of, see §§ 732, 775
See also the Cross-References under Section 760

§ 774. Re-examination

774. A witness once examined cannot be reexamined as
to the same matter without leave of the court, but he may be
reexamined as to any new matter upon which he has been
examined by another party to the action. Leave may be granted
or withheld in the court’s diseretion.

Comment. Section 774 is based on and supersedes the first and third
sentences of Section 2050 of the Code of Civil Procedure. The nature
of a re-examination is to be determined in accordance with the defini-
tions in Sections 760-763.

[Law Revision Commission Comment ( Recommendation, January 1965) ]
CROSS-REFERENCES
Definition :
Action, see § 105

Phases of examination, see § 772
Recall of witness, see § 778

§ 775. Court may call witnesses

775. The court, on its own motion or on the motion of any
party, may call witnesses and interrogate them the same as if
they had been produced by a party to the action, and the
parties may object to the questions asked and the evidence
adduced the same as if such witnesses were called and exam-
ined by an adverse party. Such witnesses may be eross-
examined by all parties to the action in such order as the
court directs.

Comment. The power of the judge to call expert witnesses is well
recognized by statutory and case law in California. CobE Civ. Proc.
§ 1871 (recodified as Section 723 and Article 2 (commencing with
Section 730) of Chapter 3) ; PenavL Copr § 1027; Citizens State Bank
v. Castro, 105 Cal. App. 284, 287 Pac. 559 (1930). See also CopE Crv.
Proc. §§ 1884 and 1885 (interpreters), continued in substance by
Chapter 4 (commencing with Section 750).

The power of the judge to call other witnesses is also recognized by
case law. Travis v. Southern Pac. Co., 210 Cal. App.2d 410, 425, 26
Cal. Rptr. 700, 707-708 (1962) (‘“‘[W]e have béen cited to no case,
nor has our independent research disclosed any case, dealing with a
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civil action in which a witness has been called to the stand by the
court, over objection of a party. However, we can see no difference
in this respect between a civil and a criminal case. In both, the en-
deavor of the court and the parties should be to get at the truth of
the matter in contest. Fundamentally, there is no reason why the
court in the interests of justice should not call to the stand anyone
who appears to have relevant, competent and material information.’’).

Of course, the judge would be guilty of misconduct were he to show
partiality or bias in ealling and interrogating witnesses. See 2 WITKIN,
CALIFORNIA PROCEDURE, Trial §§ 14-17 (1954).
[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES

Definitions :

Action, see § 105 .

Cross-examination, see § 761

Evidence, see § 140
Examination of expert called by court, see § 732
Leading questions, see § 767

Objections to evidence, see § 353
Order of examination, see § 772

§ 776. Examination of adverse party or witness

776. (a) A party to the record of any civil action, or a
person identified with such a party, may be called and examined
as if under cross-examination by any adverse party at any
time during the presentation of evidence by the party calling
the witness.

(b) A witness examined by a party under this section may
be cross-examined by all other parties to the action in such
order as the court directs; but the witness may be examined
only as if under redirect examination by :

(1) In the case of a witness who is a party, his own counsel
and counsel for a party who is not adverse to the witness.

(2) In the case of a witness who is not a party, counsel for
the party with whom the witness is identified and counsel for
a party who is not adverse to the party with whom the witness
is identified.

(e) For the purpose of this section, parties represented by
the same counsel are deemed to be a single party.

(d) For the purpose of this section, a person is identified
with a party if he is:

(1) A person for whose immediate benefit the action is
prosecuted or defended by the party.

(2) A director, officer, superintendent, member, agent, em-
ployee, or managing agent of the party or of a person specified
in paragraph (1), or any public employee of a public entity
when such public entity is the party.

(3) A person who was in any of the relationships specified
in paragraph (2) at the time of the act or omission giving rise
to the cause of action.

(4) A person who was in any of the relationships specified
in paragraph (2) at the time he obtained knowledge of the
matter concerning which he is sought to be examined under
this section.
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Comment. Section 776 restates the substance of Code of Civil Pro-
cedure Section 2055 as it has been interpreted by the courts. See WiT-
KIN, CaLrorNIA EviDENCE §§ 607-613 (1958), and pertinent cases cited
and discussed therein.

Subdivision (a). Subdivision (a) restates the provisions of Section
2055 that permit a party to call and examine as if under eross-exami-
nation an adverse party and certain adverse witnesses. However, Sec-
tion 776 substitutes the phrase ‘‘or a person identified with such a
party’’ for the confusing enumeration of persons listed in the first
sentence of Section 2055. This phrase is defined in subdivision (d) of
Section 776 to include all of the persons presently named in Section
2055. See the Comment to subdivision (d), infra.

Subdivision (b). Subdivision (b) is based in part on similar provi-
sions contained in Code of Civil Procedure Section 2055. Unlike Sec-
tion 2055, however, this subdivision is drafted in recognition of the
problems involved in multiple party litigation. Thus, the introductory
portion of subdivision (b) states the general rule that a witness ex-
amined under this section may be cross-examined by all other parties
to the action in such order as the court directs. For example, a party
whose interest in the action is identical with that of the party who
called the witness for examination under this section has a right to
cross-examine the witness fully because he, too, has the right to call
the witness for examination under this section. Similarly, a party
whose interest in the action is adverse to the party who calls the wit-
ness for examination under this section has the right to cross-examine
the witness fully unless he is identified with the witness as deseribed
in paragraphs (1) and (2) of this subdivision. Paragraphs (1) and
(2) restrict the nature of the cross-examination permitted of a witness
by a party with whom the witness is identified and by parties whose
interest in the action is not adverse to the party with whom the wit-
ness is identified. These parties are limited to examination of the
witness as if under redirect examination. In essence, this means that
leading questions cannot be asked of the witness by these parties. See
EvmENCE Copk § 767. Although the examination must proceed as if it
were a redirect examination, under Section 761 it is in fact a cross-
examination and limited to the scope of the direct. See also EviDENCE
Cope §§ 760, 773.

Subdivision (¢). Subdivision (e) codifies a principle that has been
recognized in the California cases even though not explicitly stated
in Code of Civil Procedure Section 2055. See Gates v. Pendleton, 71
Cal. App. 752, 236 Pac. 365 (1925) ; Qoehring v. Rogers, 67 Cal. App.
260, 227 Pac. 689 (1924).

Subdivision (d). Subdivision (d) lists the classes of persons who
are ‘‘identified with a party’’ as that phrase and variations of it are
used in subdivisions (a) and (b) of Section 776. The persons named
in paragraphs (1) and (2) are those described in the first sentence of
Code of Civil Procedure Section 2055 as being subject to examination
pursuant to the section because of a particular relationship to a party.
See the definitions of ‘‘person,’’ ‘‘public employee,’”’ and ‘‘public en-
tity”’ in EvipENcE Cobe §§ 175, 195, and 200, respectively. In addition,
paragraph (8) of this subdivision describes persons who were in any
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of the requisite relationships at the time of the act or omission giving
rise to the cause of action. This states existing case law. Scott v. Del
Monte Properties, Inc., 140 Cal. App.2d 756, 295 P.2d 947 (1956);
Wells v. Lloyd, 35 Cal. App.2d 6, 94 P.2d 373 (1939). Similarly, para-
graph (4) extends this principle to include any person who obtained
relevant knowledge as a result of such a relationship but who does
not fit the precise descriptions contained in paragraphs (1) through
(8). For example, a person whose employment by a party began after
the cause of action arose and terminated prior to the time of his ex-
amination at the trial would be included in the deseription contained
in paragraph (4) if he obtained relevant knowledge of the incident
as a result of his employment. It is not clear whether this states exist-
ing law, for no California decision has been found that decides this
question. The paragraph is necessary, however, to preclude a party
from preventing examination of his employee pursuant to this section
by the simple expedient of discharging the employee prior to trial
and reinstating him afterwards. Cf. Wells v. Lloyd, 35 Cal. App.2d 6,
12, 94 P.2d 373, 376-377 (1939).

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Cross-examination generally, see § 773
Definitions :

Civil action, see § 120

Cross-examination, see § 761

Evidence, see 40

Persgon, see § 175

Public employee, sce § 195

Public entity, see

Redirect examination, see § 762
Leading questions, see § 767
Offer of proof unnecessary on cross-examination, see § 354
Order of examination, see § 772
Re-examination generally, see § 774

§ 777. Exclusion of witness

777. (a) Subject to subdivisions (b) and (e), the court
may exclude from the courtroom any witness not at the time
under examination so that such witness cannot hear the testi-
mony of other witnesses.

(b) A party to the action cannot be excluded under this
section. '

(e) If a person other than a natural person is a party to
the action, an officer or employee designated by its attorney
is entitled to be present.

Comment. Section 777 is based on and supersedes Section 2043 of
the Code of Civil Procedure. Under the existing law, the judge exer-
cises broad discretion in regard to the exclusion of witnesses. People
v. Lariscy, 14 Cal.2d 30, 92 P.2d 638 (1939) ; People v. Garbuit, 197
Cal. 200, 239 Pac. 1080 (1925). Cf. PExaL CopE § 867 (power of magis-
trate to exclude witnesses during preliminary examination). See also
Cope Civ. Proc. § 125 (general discretionary power of the court to
exclude witnesses).

Under the existing law, the judge may not exclude a party to an
action. If the party is a corporation, an officer designated by its attor-
ney is entitled to be present. Section 777 permits the right of presence
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to be exercised by an employee as well as an officer. Also, because there

is little practical distinetion between corporations and other artificial

entities and organizations, Section 777 extends the right of presence

to all artificial parties.

[Law Revision Commission Comment ( Recommendation, January 1965) ]
CROSS-REFERENCES

Definitions:

Action, see § 105
Person, see § 175

§ 778. Recall of witness
778. After a witness has been excused from giving further
testimony in the action, he cannot be recalled without leave of
the court. Leave may be granted or withheld in the court’s
discretion.

Comment. Section 778 restates the substance of and supersedes the
second and third sentences of Section 2050 of the Code of Civil Pro-
cedure. ‘

[Law Revision Commission Comment (Recommendation, January 1965) |
CROSS-REFERENCES
Definition :

Action, see § 105
Re-examination of witness, see § 774

CHAPTER 6. CREDIBILITY OF WITNESSES

Article 1. Credibility Generally

§ 780. General rule as to credibility

780. Except as otherwise provided by statute, the court
or jury may consider in determining the credibility of a wit-
ness any matter that has any tendency in reason to prove or
disprove the truthfulness of his testimony at the hearing, in-
cluding but not limited to any of the following:

(a) His demeanor while testifying and the manner in which
he testifies.

(b) The character of his testimony.

(e) The extent of his capacity to perceive, to recollect, or
to communicate any matter about which he testifies.

(d) The extent of his opportunity to perceive any matter
about which he testifies.

(e) His character for honesty or veracity or their opposites.

(f) The existence or nonexistence of a bias, interest, or other
motive.

(g) A statement previously made by him that is consistent
with his testimony at the hearing.

(h) A statement made by him that is inconsistent with any
part of his testimony at the hearing.

(i) The existence or nonexistence of any fact testified to
by him.

(i) His attitude toward the action in which he testifies or
toward the giving of testimony.

v (k) His admission of untruthfulness.
5—46607



1130 EVIDENCE CODE—WITNESSES

Comment. Section 780 is a restatement of the existing California law
as declared in several sections of the Code of Civil Procedure, all of
which are superseded by this section and other sections in Article 2
(commencing with Section 785) of this chapter. See, e.g., CopE Civ.
Proc. §§ 1847, 2049, 2051, 2052, 2053.

Section 780 is a general catalog of those matters that have any
tendeney in reason to affect the credibility of a witness. So far as the
admissibility of evidence relating to eredibility is conecerned, Section
780 is technically unnecessary because Section 351 declares that ‘‘all
relevant evidence is admissible.”” However, this section makes it clear
that matters that may not be ‘‘evidence’” in a technical sense can af-
fect the credibility of a witness, and it provides a convenient list of
the most common factors that bear on the question of eredibility. See
Davis v. Judson, 159 Cal. 121, 128, 113 Pac. 147, 150 (1910) ; La Jolla
Casa de Manana v. Hopkins, 98 Cal. App.2d 339, 346, 219 P.2d 871,
876 (1950). See generally WiTgiN, CarrorNiA EvibENcE §§ 480-485
(1958). Limitations on the admissibility of evidence offered to attack
or support the credibility of a witness are stated in Article 2 (com-
mencing with Section 785). '

There is no specific limitation in the Evidence Code on the use of
impeaching evidence on the ground that it is ‘‘collateral’’. The so-
called ‘‘collateral matter’’ limitation on attacking the credibility of a
witness excludes evidence relevant to credibility unless such evidence
is independently relevant to the issue being tried. It is based on the
sensible notion that trials should be confined to settling those disputes
between the parties upon which their rights in the litigation depend.
Under existing law, this ‘‘collateral matter’’ doctrine has been treated
as an inflexible rule excluding evidence relevant to the credibility of
the witness. See, e.g., People v. Wells, 33 Cal.2d 330, 340, 202 P.2d 53,
59 (1949), and cases cited therein.

The effect of Section 780 (together with Section 351) is to eliminate
this inflexible rule of exclusion. This is not to say that all evidence of
a collateral nature offered to attack the eredibility of a witness would
be admissible. Under Section 352, the court has substantial discretion
to exclude collateral evidence. The effect of Section 780, therefore, is to
change the present somewhat inflexible rule of exclusion to a rule of
discretion to be exercised by the trial judge.

There is no limitation in the Evidence Code on the use of opinion
evidence to prove the character of a witness for honesty, veracity, or
the lack thereof. Hence, under Sections 780 and 1100, such evidence
is admissible. This represents a change in the present law. See People
v. Methvin, 53 Cal. 68 (1878). However, the opinion evidence that may
be offered by those persons intimately familiar with the witness is
likely to be of more probative value than the generally admissible evi-
dence of reputation. See 7 WiaMoRE, EvIDENCE § 1986 (3d ed. 1940).

[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES

Attacking and supporting eredibility, limitations on, see §§ 785-791
Character evidence as affecting credibility, see §§ 786-790, 1100
Consistent statements, see §§ 791, 1236, 1238
Definitions :
Action, see § 105
Hearing, see § 145
Proof, see § 190
Statement, see § 225
Statute, see § 230
Exclusion of evidence of little probative value, see § 352
Expert witnesses, credibility of, see §§ 721, 722
Hearsay declarant, credibility of, see § 1202
Inconsistent statements, see §§ 768-770, 1235
Jurors as judges of credibility, see § 312
Witnesses protected from undue harassment or embarrassment, see § 765

Article 2. Attacking or Supporting Credibility

§ 785. Parties may attack or support credibility

785. The credibility of a witness may be attacked or sup-
ported by any party, including the party calling him,
Comment. Section 785 eliminates the present restriction on attack-
ing the eredibility of one’s own witness. Under the existing law, a party
is precluded from attacking the credibility of his own witness unless
he has been surprised and damaged by the witness’ testimony. CopE
Civ. Proc. §§ 2049, 2052 (superseded by Evience Cope §§ 768, 769,
770, 785) ; People v. LeBeau, 39 Cal.2d 146, 148, 245 P.2d 302, 303
(1952). In large part, the present law rests upon the theory that a
party producing a witness is bound by his testimony. See discussion
in Smellie v. Southern Pac. Co., 212 Cal. 540, 555-556, 299 Pae. 529,
535 (1931). This theory has long been abandoned in several jurisdic-
tions where the practical exigencies of litigation have been recognized.
See McCorMick, EvIDENCE § 38 (1954). A party has no actual control
over a person who witnesses an event and is required to testify to aid
the trier of fact in its function of determining the truth. Henece, a
party should not be ‘‘bound’’ by the testimony of a witness produced
by him and should be permitted to attack the credibility of the witness
without anachronistic limitations. Denial of the right to attack credi-
bility may often work a hardship on a party where by necessity he
must call a hostile witness. Expanded opportunity for testing eredibil-
ity is in keeping with the interest of providing a forum for full and
free disclosure. In regard to attacking the credibility of a ‘‘necessary’’
witness, see generally People v. McFarlane, 134 Cal. 618, 66 Pac. 865
(1901) ; Anthony v. Hobbie, 85 Cal. App.2d 798, 803-804, 193 P.2d 748,
751 (1948) ; First Nat’l Bank v. De Moulin, 56 Cal. App. 313, 321, 205
Paec. 92, 96 (1922).

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Hvidence affecting credibility generally, see § 780
See also the Cross-References under Section 780

§ 786. Character evidence generally
786. Evidence of traits of his character other than honesty
or veracity, or their opposites, is inadmissible to attack or
support the credibility of a witness.
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Comment. Section 786 limits evidence relating to the character of a
witness to the character traits necessarily involved in a proper de-
termination of credibility. Other character traits are not sufficiently
probative of a witness’ honesty or veracity to warrant their considera-
tion on the issue of credibility. :

Section 786 is substantially in accord with the present California
law. Cope Civ. Proc. § 2051 (superseded by Evipence Cope §§ 780,
785-7188) ; People v. Yslas, 27 Cal. 630, 633 (1865).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definition :
Evidence, see § 140

Evidence of good character to support credibility, see § 790 .
Kinds of character evidence admissible to support or attack credibility, see §§ 787-

y

§ 787. Specific instances of conduct
787. Subject to Section 788, evidence of specific instances
of his conduct relevant only as tending to prove a trait of his
character is inadmissible to attack or support the credibility
of a witness.

Comment. Under Section 787, as under existing law, evidence of
specific instances of a witness’ conduet is inadmissible to prove a trait
of his character for the purpose of attacking or supporting his credi-
bility. See Sharon v. Sharon, 79 Cal. 633, 673-674, 22 Pac. 26, 38
(1889) ; Cope Civ. PRroc. § 2051 (superseded by Section 787 and sev-
eral other sections in Chapter 6). Section 787 is subject, however, to
Section 788, which permits certain kinds of criminal convictions to be
used for the purpose of attacking a witness’ credibility.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Conviction of erime, when admissible to attack credibility, see § 788

Definitions:
Conduct, see § 125
Evidence, see § 140

§ 788. Prior felony conviction

788. For the purpose of attacking the credibility of a wit-
ness, it may be shown by the examination of the witness or by
the record of the judgment that he has been convicted of a
felony unless:

(a) A pardon based on his innocence has been granted to
the witness by the jurisdiction in which he was convicted.

(b) A certificate of rehabilitation and pardon has been
granted to the witness under the provisions of Chapter 3.5
(commencing with Section 4852.01) of Title 6 of Part 3 of
the Penal Code.

(¢) The accusatory pleading against the witness has been
dismissed under the provisions of Penal Code Section 1203.4,
but this exception does not apply to any eriminal trial where
the witness is being prosecuted for a subsequent offense.

(d) The conviction was under the laws of another jurisdic-
tion and the witness has been relieved of the penalties and
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disabilities arising from the conviction pursuant to a procedure
substantially equivalent to that referred to in subdivision (b)
or {e).

Comment. Under Section 787, evidence of specific instances of a wit-
ness’ conduct is inadmissible for the purpose of attacking or supporting
his credibility. Section 788 states an exception to this general rule
where the evidence of the witness’ misconduet consists of his convie-
tion of a felony. A judgment of conviction that is offered to prove
that the person adjudged guilty committed the erime is hearsay. See
EvipENCcE Cope §§ 1200 and 1300 and the Comments thereto. But the
hearsay objection to' the evidence specified in Section 788 is overcome
by the declaration in the section that such evidence ‘‘may be shown’’
for the purpose of attacking a witness’ credibility.

Section 788 is based on Section 2051 of the Code of Civil Procedure.
Under Section 788, as under Section 2051, only the testimony of the
witness himself or the record of the judgment of conviction may be
used to prove the fact of conviction. As Section 788 is, in substance,
a recodification of the existing law, it will have no effect on the case-
developed rules limiting the circumstances under which a witness may
be asked whether he was convicted of a felony.  See People v. Perez,
58 Cal.2d 229, 23 Cal. Rptr. 569, 373 P.2d 617 (1962); People v.
Darnold, 219 Cal. App.2d 561, 33 Cal. Rptr. 369 (1963).

Subdivision (a) prohibits the use of a conviction to attack the credi-
bility of a witness if a pardon has been granted:to the witness on the
ground that he was innocent and was erroneously convicted. Sub-
division (a) changes the existing California law. Under the existing
law, the conviction is admissible to attack credibility, and the pardon—
even though based on innocence—is admissible merely to mitigate the
effect of the eonviction. People »v. Hardwick, 204 Cal. 582, 269 Pac.
427 (1928).

Subdivision (b) recodifies the provision of Section 2051 that pro-
hibits the use of a conviction to attack credibility if a pardon has been
granted upon the basis of a certificate of rehabilitation. See also Copr
Civ. Proo. § 2065. :

Subdivision (c¢) recodifies the existing law that prohibits the use of
a conviction to attack the eredibility of a witness if the conviction has
been set aside under Penal Code Section 1203.4. See People v. Mackey,
58 Cal. App. 123, 208 Pac. 135 (1922). The exception that permits the
use of such a convietion to attack the credibility of a criminal de-
fendant who testifies as a witness also reflects existing law. See People ©.
James, 40 Cal. App.2d 740, 105 P.2d 947 (1940).

Subdivision (d) merely provides that a witness who has been relieved
of the penalties and disabilities of a prior conviction under the laws of
another jurisdiction will be subject to attacks on his credibility under
the same conditions that would be applicable if such relief had been
granted him under the laws of California.

[Legislative Committee Comment (Senate J., Apr. 21, 1965)]

CROSS-REFERENCES
Definitions:
Evidence, see § 140
Law, see § 16/
Determination of whether pardon granted or the like, see § 405
Determination of whether witness was convicted, see § 403
Judgments as hearsay evidence, see §§ 1300-1302
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§ 789. Religious belief

789. Evidence of his religious belief or lack thereof is in-
admissible to attack or support the credibility of a witness.

Comment. Section 789 codifies existing law as expressed in People v.
Copsey, 71 Cal. 548, 12 Pac. 721 (1887), where the Supreme Court
held that evidence relating to a witness’ religious belief or lack thereof
is incompetent on the issue of his credibility as a witness. See CAL.
Consr., Art. I, § 4.

[Law Revision Commission Comment ( Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Evidence, see § 140

§ 790. Good character of witness
790. Evidence of the good character of a witness is inad-
missible to support his credibility unless evidence of his bad
character has been admitted for the purpose of attacking his
credibility.

Comment. Sectlon 790 restates without substantive change a rule
that is well recognized by statutory and case law in California. Cobr
Crv. Proc. § 2053 (superseded by EvipEnce CopE §§ 790, 1101) ; People
v. Bush, 65 Cal. 129, 131, 3 Pac. 590, 591 (1884). Unless the credibility
of a witness is put in issue by an attack impugning his character for
honesty or veracity (see Section 786), evidence of the witness’ good
character admitted merely to support his eredibility introduces collat-
eral material that is unnecessary to a proper determination of any
legitimate issue in the action. See People v. Sweeney, 55 Cal2d 27,
38-39, 9 Cal. Rptr. 793, 799, 357 P.2d 1049, 1055 (1960).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definition :
Evidence, see § 140

Evidence admissible to support credibility, see § 780
Proof of character, see § 1100

§ 791. Prior consistent statement of witness

791. Evidence of a statement previously made by a wit-
ness that is consistent with his testimony at the hearing is
inadmissible to support his credibility unless it is offered
after:

(a) Evidence of a statement made by him that is inecon-
sistent with any part of his testimony at the hearing has been
admitted for the purpose of attacking his credibility, and the
statement was made before the alleged inconsistent state-
ment; or .

(b) An express or implied charge has been made that his
testimony at the hearing is recently fabricated or is influenced
by bias or other improper motive, and the statement was made
before the bias, motive for fabrication, or other improper
motive is alleged to have arisen.
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Comment. Section 791 sets forth the conditions for admitting a wit-
ness’ prior consistent statements for the purpose of supporting his
credibility as a witness. For a discussion of the effect to be given to the
evidence admitted under this section, see EvIDENcE CopE § 1236 and
the Comment thereto.

Subdivision (a). Subdivision (a) permits the introduction of a wit-
ness’ prior consistent statement if evidence of an inconsistent state-
ment of the witness has been admitted for the purpose of attacking his
credibility and if the consistent statement was made before the alleged
inconsistent statement,

Under existing California law, evidence of a prior consistent state-
ment is admissible to rebut a charge of bias, interest, recent fabrieation,
or other improper motive. See the Comment to subdivision (b), infra.
Existing law may preclude admission of a prior consistent statement
to rehabilitate a witness where only a prior inconsistent statement has
been admitted for the purpose of attacking his credibility. See People v.
Doyell, 48 Cal. 85, 90-91 (1874). However, recent cases indicate that
the offering of a prior inconsistent statement necessarily is an implied
charge that the witness has fabricated his testimony since the time the
inconsistent statement was made and justifies the admission of a con-
sistent statement made prior to the alleged inconsistent statement. Peo-
ple v. Bias, 170 Cal. App.2d 502, 511-512, 339 P.2d 204, 210-211 (1959).
Subdivision (a) makes it clear that evidence of a previous consistent
statement is admissible under these circumstances to show that no such
fabrication took place. Subdivision (a), thus, is no more than a logical
extension of the general rule that evidence of a prior consistent state-
ment is admissible to rehabilitate a witness following an express or
implied charge of recent fabrication.

Subdivision (b). This subdivision codifies existing law. See People v.
Kynette, 15 Cal.2d 731, 104 P.2d 794 (1940) (overruled on other
grounds in People v. Snyder, 50 Cal.2d 190, 197, 324 P.2d 1, 6 (1958)).
Of course, if the consistent statement was made after the time the im-
proper motive is alleged to have arisen, the logieal thrust of the evi-
dence is lost and the statement is inadmissible. See People v. Doetsch-
man, 69 Cal. App.2d 486, 159 P.2d 418 (1945).

[Law Revision Commission Comment (Recommendation, January 1965) ]

. CROSS-REFERENCES

Definitions :

Evidence, see § 140

Hearing, see § 145

Statement, see § 225
Hearsay exception for:

Consistent statement, see § 1236

Inconsistent statement, see § 1235

Prior identification, see § 1238
Inconsistent statements, see §§ 769-770



DIVISION 7. OPINION TESTIMONY AND
SCIENTIFIC EVIDENCE

Comment. Two matters concerning the terminology used in this di-
vision should be noted: (1) The word ‘‘opinion’’ is used to include
all opinions, inferences, conclusions, and other subjective statements
made by a witness. (2) The word ‘“matter’’ is used to encompass facts,
data, and such matters as a witness’ knowledge, experience, and other
intangibles upon which an opinion may be based. Thus, every conceiv-
able basis for an opinion is included within this term.

[Law Revision Commission Comment ( Recommendation, January 1965) ]

CROSS-REFERENCES

Competeney of witnesses, see §§ 700-704
Control of mode of interrogation, see § 765
- Credibility of witnesses, see §§ 780, 785-791
Examination of witnesses generally, see §§ 760-778
Exclusion of cumulative or unduly prejudicial evidence, see § 352
Expert witnesses generally, see §§ 720-754
Preliminary determinations on admissibility of evidence, see §§ 400-406

CHAPTER 1. EXPERT AND OTHER OPINION TESTIMONY

Article 1. Expert and Other Opinion Testimony Generally

§ 800. Opinion testimony by lay witness
800. If a witness is not testifying as an expert, his testi-
mony in the form of an opinion is limited to such an opinion
as is permitted by law, including but not limited to an opinion
that is:
(a) Rationally based on the perception of the witness; and
(b) Helpful to a clear understanding of his testimony.

Comment. This section codifies existing law. A witness who is not
testifying as an expert may testify in the form of an opinion only if
the opinion is based on his own perception. Stuart v. Dotts, 89 Cal.
App.2d 683, 201 P.2d 820 (1949). See discussion in Manney v. Housing
Authority, 79 Cal. App.2d 453, 459-460, 180 P.2d 69, 73 (1947). And,
in addition, the opinion must be ‘‘helpful to a clear understanding of
his testimony.’’ See Tentative Recommendation and a Study Relating
to the Uniform Rules of Evidence (Article VII. Expert and Other
Opinion Testimony), 6 Cau. Law Revision Comm’~, Rep., REc. &
STtupis 901, 931-935 (1964).

Section 800 does not make inadmissible an opinion that is admissible
under existing law, even though the requirements of subdivisions (a)
and (b) are not satisfied. Thus, the section does not affect the existing
rule that a nonexpert witness may give his opinion as to the value of
his property or the value of his own services. See WrTKIN, CALIFORNIA
Evmence § 179 (1958). The words ‘‘such an opinion as is permitted by
law’’ in Section 800 make this clear.

[Law Revision Commission Comment ( Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Law, see § 160
Perceive, see § 170

Handwriting, opinion as to, see § 1416
Sanity, opinion as to, see § 870
(1136 )
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§ 801. Opinion testimony by expert witness

801. If a witness is testifying as an expert, his testimony
in the form of an opinion is limited to such an opinion as is:

(a) Related to a subjeect that is sufficiently beyond common
experience that the opinion of an expert would assist the trier
of fact; and

(b) Based on matter (including his special knowledge, skill,
experience, training, and education) perceived by or person-
ally known to the witness or made known to him at or before
the hearing, whether or not admissible, that is of a type that
reasonably may be relied upon by an expert in forming an
opinion upon the subject to which his testimony relates, unless
an expert is precluded by law from using such matter as a
basis for his opinion. _

Comment. Section 801 deals with opinion testimony of a witness
testifying as an expert; it sets the standard for admissibility of such
testimony.

Subdivision (a), which states when an expert may give his opinion
upon a subject that is within the scope of his expertise, codifies the
existing rule that expert opinion is limited to those subjects that are
beyond the competence of persons of common experience, training, and
education. People v. Cole, 47 Cal.2d 99, 103, 301 P.2d 854, 856 (1956).
For examples of the variety of subjects upon which expert testimony
is admitted, see WitgIN, CaLiForNIA EvIDENCE §§ 190-195 (1958).

Subdivision (b) states a general rule in regard to the permissible
bases upon which the opinion of an expert may be founded. The Cali-
fornia courts have made it clear that the nature of the matter upon
which an expert may base his opinion varies from case to case. In some
fields of expert knowledge, an expert may rely on statements made by
and information received from other persons; in some other fields of
expert knowledge, an expert may not do so. For example, a physician
may rely on statements made to him by the patient concerning the
history of his condition. People v. Wilson, 25 Cal.2d 341, 153 P.2d 720
(1944). A physician may also rely on reports and opinions of other
physicians. Kelley v. Bailey, 189 Cal. App.2d 728, 11 Cal. Rptr. 448
(1961) ; Hope v. Arrowhead & Puritas Waters, Inc., 174 Cal. App.2d
222, 344 P.2d 428 (1959). An expert on the valuation of real or per-
sonal property, too, may rely on inquiries made of others, commercial
reports, market quotations, and relevant sales known to the witness.
Betts v. Southern Cal. Fruit Exchange, 144 Cal. 402, 77 Pac. 993
(1904) ; Hammond Lumber Co. v. County of Los Angeles, 104 Cal.
App. 235, 285 Pac. 896 (1930) ; Glantz v. Freedman, 100 Cal. App. 611,
280 Pac. 704 (1929). On the other hand, an expert on automobile acei-
dents may not rely on extrajudicial statements of others as a partial
basis for an opinion as to the point of impact, whether or not the state-
ments would be admissible evidence. Hodges v. Severns, 201 Cal.
App.2d 99, 20 Cal. Rptr. 129 (1962) ; Ribble v. Cook, 111 Cal. App.2d
903, 245 P.2d 593 (1952). See also Behr v. County of Sania Cruz, 172
Cal. App.2d 697, 342 P.2d 987 (1959) (report of fire ranger as to cause
of fire held inadmissible because it was based primarily upon state-
ments made to him by other persons).
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Likewise, under existing law, irrelevant or speculative matters are
not a proper basis for an expert’s opinion. See Roscoe Moss Co. v. Jen-
kins, 55 Cal. App.2d 369, 130 P.2d 477 (1942) (expert may not base
opinion upon a comparison if the matters compared are not reasonably
comparable) ; People v. Luis, 158 Cal. 185, 110 Pac. 580 (1910) (physi-
cian may not base opinion as to person’s feeblemindedness merely upon
the person’s exterior appearance); Long v. Cal.-Western States Life
Ins. Co., 43 Cal.2d 871, 279 P.2d 43 (1955) (speculative or conjectural
data) ; Eisenmayer v. Leonardt, 148 Cal. 596, 84 Pac. 43 (1906) (specu-
lative or conjectural data). Compare People v. Wochnick, 98 Cal.
App.2d 124, 219 P.2d 70 (1950) (expert may not give opinion as to the
truth or falsity of certain statements on basis of lie detector test), with
People v. Jones, 42 Cal.2d 219, 266 P.2d 38 (1954) (psychiatrist may
consider an examination given under the influence of sodium pentothal
—the so-called ‘truth serum’’—in forming an opinion as to the mental
state of the person examined).

The variation in the permissible bases of expert opinion is unavoid-

able in light of the wide variety of subjects upon which such opinion
can be offered. In regard to some matters of expert opinion, an expert
must, if he is going to give an opinion that will be helpful to the jury,
rely on reports, statements, and other information that might not be
admissible evidence. A physician in many instances cannot make a
diagnosis without relying on the case history recited by the patient or
on reports from various technicians or other physicians. Similarly, an
appraiser must rely on reports of sales and other market data if he is
to give an opinion that will be of value fo the jury. In the usual case
‘where a physician’s or an appraiser’s opinion is required, the adverse
party also will have its expert who will be able to check the data relied
upon by the adverse expert. On the other hand, a police officer can
analyze skid marks, debris, and the condition of vehicles that have been
involved in an aceident without relying on the statements of bystand-
ers; and it seems likely that the jury would be as able to evaluate the
statements of others in the light of the physical facts, as interpreted by
the officer, as would the officer himself. It is apparent that the extent
to which an expert may base his opinion upon the statements of others
is far from clear. It is at least clear, however, that it is permitted in a
number of instances. See Young v. Bates Valve Bag Corp., 52 Cal.
App.2d 86, 96-97, 125 P.2d 840, 846 (1942), and cases therein cited. Cf.
People v. Alexander, 212 Cal. App.2d 84, 27 Cal. Rptr. 720 (1963).
- It is not praectical to formulate a detailed statutory rule that lists all
of the matters upon which an expert may properly base his opinion,
for it would be necessary to prescribe specific rules applicable to each
field of expertise. This is clearly impossible; the subjects upon which
expert opinion may be received are too mumerous to make statutory
preseription of applicable rules a feasible venture. It is possible, how-
ever, to formulate a general rule that specifies the minimum requisites
that must be met in every case, leaving to the courts the task of deter-
mining particular detail within this general framework. This standard
is expressed in subdivision (b) which states a general rule that is appli-
cable whenever expert opinion is offered on a given subject.
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Under subdivision (b), the matter upon which an expert’s opinion is
based must meet each of three separate but related tests.’First, the mat-
ter must be perceived by or personally known to the witness or must be
made known to him at or before the hearing at which the opinion is
expressed. This requirement assures the expert’s acquaintance with the
facts of a particular case either by his personal perception or observa-
tion or by means of assuming facts not personally known to the witness.
Second, and without regard to the means by which an expert familiar-
izes himself with the matter upon which his opinion is based, the matter
relied upon by the expert in forming his opinion must be of a type
that reasonably may be relied upon by experts in forming an opinion
upon the subject to which his testimony relates. In large measure, this
assures the reliability and trustworthiness of the information used by
experts in forming their opinions. Third, an expert may not base his
opinion upon any matter that is declared by the constitutional, statu-
tory, or decisional law of this State to be an improper basis for an
opinion. For example, the statements of bystanders as to the cause of
a fire may be considered reliable for some purposes by an investigator
of the fire, particularly when coupled with physical evidence found at
the scene, but the courts have determined this to be an improper basis
for an opinion sinee the trier of fact is as capable as the expert of
evaluating such statements in light of the physical facts as interpreted
by the expert. Bekr v. County of Santa Cruz, 172 Cal. App.2d 697, 342
P.2d 987 (1959).

The rule stated in subdivision (b) thus permits an expert to base his
opinion upon reliable matter, whether or not admissible, of a type that
may reasonably be used in forming an opinion upon the subjeet to which
his expert testimony relates. In addition, it provides assurance that the
courts and the Legislature are free to continue to develop specific rules
regarding the proper bases for particular kinds of expert opinion in
specific fields. See, e.g., 3 Car. Law Revision CoMM’N, Rep., Rec. &
Stupies, Recommendation and Study Relating to Evidence in Emanent
Domain Proceedings at A-1 (1961). Subdivision (b) thus provides a
sensible standard of admissibility while, at the same time, it continues
in effect the discretionary power of the courts to regulate abuses,
thereby retaining in large measure the existing California law.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Blood test experts, see §§ 890-897
Definitions :
Hearing, see § 145
Law, see § 160

Perceive, see § 170
Trier of fact, see § 235
Expert witnesses, appointment by court, see §§ 730-733
Expert witnesses generally, see §§ 720-723
Interpreters, see §§ 750-7564 .
Judicial notice, use of expert testimony, see § 454
Translators, see §§ 750-7564 . .
Writing, expert testimony concerning authenticity of, see § 1418
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§ 802. Statemen‘t of basis of opinion

802. A witness testifying in the form of an opinion may
state on direct examination the reasons for his opinion and
the matter (including, in the case of an expert, his special
knowledge, skill, experience, training, and education) wupon
which it is based, unless he is precluded by law from using such
reasons or matter as a basis for his opinion. The court in its
diseretion may require that a witness before testifying in the
form of an opinion be first examined concerning the matter
upon which his opinion is based.

Comment. Section 802 restates the substance of and supersedes a
portion of Section 1872 of the Code of Civil Procedure. Section 802,
however, relates to all witnesses who testify in the form of opinion,
while Section 1872 relates only to experts.

Although Section 802 (like its predecessor, Code 6f Civil Procedure
Section 1872) provides that a witness may state the basis for his opinion
on direct examination, it is clear that, in some cases, a witness is
required to do so in order to show that his opinion is applicable to the
action before the court. Under existing law, where a witness testifies
in the form of opinion not based upon his personal observation, the
assumed facts upon which his opinion is based must be stated in order
to show that the witness has some basis for forming an intelligent opin-
ion and to permit the trier of fact to determine the applicability of the
opinion in light of the existence or nonexistence of such facts. Eisen-
mayer v. Leonardt, 148 Cal. 596, 84 Pac. 43 (1906) ; Lemley v. Doak
Gas Engine Co., 40 Cal. App. 146, 180 Pac. 671 (1919) (hearing de-
nied). Ewdence Code Section 802 will not affect the rule set forth in
these cases, for it is based essentially on the requirement that all evi-
dence must be shown to be applicable—or relevant—to the action.
Eviexce Cope §§ 350, 403. But under Section 802, as under existing
law, a witness testlfymg from his personal ‘observation of the facts upon
which his opinion is based need not be examined concerning such facts
before testifying in the form of opinion; his personal observation is a
sufficient basis upon which to found his opinion. Lumbermen’s Mut.
Cas. Co. v. Industrial Acc. Comm’n, 29 Cal2d 492, 175 P.2d 823
(1946) ; Hart v. Olson, 68 Cal. App.2d 657, 157 P.2d 385 (1945) ; Lem-
ley v. Doak Gas Engine Co., supra. However, the court may require a
witness to state the facts observed before stating his opinion. In this
respect, Section 802 codifies the existing rule concerning lay witnesses
and, although the existing law is unclear, probably states the existing
rule as to expert witnesses. See Tentative Recommendation and a Study
Relating to the Uniform Rules of Evidence (Article VII. Expert and
Other Opinion Testimony), 6 CaL. Law RevisioNn Comm’N, REp., REC. &
Stupes 901, 934 (lay witness), 939 (expert witness) (1964).

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Definitions:

Direct examination, see § 760
Law, see § 160
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§ 803. Opinion based on improper matter

803. The court may, and upon objection shall, exclude
testimony in the form of an opinion that is based in whole or
in significant part on matter that is not a proper basis for
such an opinion. In such case, the witness may, if there remains
a proper basis for his opinion, then state his opinion after
excluding from consideration the matter determined to be
improper.

Comment. Under Section 803, as under existing law, an opinion may
be held inadmissible or may be stricken if it is based wholly or in sub-
stantial part upon improper considerations. Whether or not the opinion
should be held inadmissible or stricken will depend in a particular case
on the extent to which the improper considerations have influenced the
opinion. ‘‘The question is addressed to the discretion of the trial
court.”’ People v. Lipari, 213 Cal. App.2d 485, 493, 28 Cal. Rptr. 808,
813-814 (1963). See discussion in City of Gilroy v. Filice, 221 Cal.
App.2d 259, 271-272, 84 Cal. Rptr. 368, 375-376 (1963), and cases cited
therein. If a witness’ opinion is stricken because of reliance upon im-
proper considerations, the second sentetice of Section 803 assures the
witness the opportunity to express his opinion after excluding from
his consideration the matter determined to be improper.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Handwriting, basis of opinion as to, see §§ 1416, 1418, 1419
Matter upon which opinion may be based, see §§’ 800, 801
Sanity, opinion as to, see § 870

§ 804. Opinion based on opinion or statement of another

804. (a) If a witness testifying as an expert testifies that
his opinion is based in whole or in part upon the opinion or
statement of another person, such other person may be called
and examined by any adverse party as if under cross-exam-
ination concerning the opinion or statement. '

(b) This section is not applicable if the person upon whose
opinion or statement the expert witness has relied is (1) a
party, (2) a person identified with a party within the meaning
of subdivision (d) of Section 776, or (3) a witness who has
testified in the action concerning the subject matter of the
opinion or statement upon which the expert witness has relied.

(¢) Nothing in this section makes -admissible an expert
opinion that is inadmissible because it is based in whole or in
part on the opinion or statement of another person.

(d) An expert opinion otherwise admissible is not made
inadmissible by this section because it i based on the opinion
or statement of a person who is unavailable for examination
pursuant to this section.

Comment. Section 804 is designed to provide protection to a party
who is confronted with an expert witness who relies on the opinion or
statement of some other person. (See the Comment to Section 801 for
examples of opinions that may be based on the statements and opinions
of others.) In such a situation, a party may find that cross-examination
of the witness will not reveal the weakness in his opinion, for the cru-
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cial parts are based on the observations or opinions of someone else.
Under existing law, if that other person is called as a witness, he is the
witness of the party calling him and, therefore, that party may not
subject him to eross-examination.

The existing law operates unfairly, for it unnecessarily restricts
meaningful eross-examination. Hence, Section 804 permits a party to
extend his cross-examination into the underlying bases of the opinion
testimony introduced against him by calling the authors of opinions
and statements relied on by adverse witnesses and examining them as if
under cross-examination concerning the subject matter of their opin-
ions and statements. See the Comment to EvipENCE CopE § 1203.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Cross-examination of expert witness, see § 721
Definitions :
Action, see § 105
Statement, see § 225
Examination of witnesses, method and scope, see §§ 760-778
Similar provision :
Hearsay declarant, examination as if under cross-examination, see § 1203
[
§ 805. Opinion on ultimate issue .
805. Testimony in the form of an opinion that is otherwise
admissible is not objectionable because it embraces the ultimate

issue to be decided by the trier of fact.

Comment. Although several older cases indicated that an opinion
could not be received on an ultimate issue, more recent cases have re-
pudiated this rule. Henece, this section is declarative of existing law.
People v. Wilson, 25 Cal2d 341, 349-350, 153 P.2d 720, 725 (1944);
Wells Truckways, Ltd. v. Cebrian, 122 Cal. App.2d 666, 265 P.2d 557
(1954) ; People v. King, 104 Cal. App.2d 298, 231 P.2d 156 (1951).

[Law Revision Commission Comment (Recommendation, January 1965) |
CROSS-REFERENCES

Definition :
Trier of fact, see § 235

" Article 2. Value, Damages, and Benefits in Eminent Domain and
Inverse Condemnation Cases

Note: This article was not included in the Evidence Code as enacted
by Chapter 299 of the Statutes of 1965; it was added to the Evidence
Code by Chapter 1151 of the Statutes of 1965. Hence, there are no
Comments to the sections in this article. The article is based in large
part on a recommendation made by the California Law Revision Com-
mission to the 1961 legislative session. See 3 CaL. Law REevisioNn
Comm’N, REP., REc. & StTUDIES, Recommendation and Study Relating
to Evidence in Eminent Domain Proceedings at A-1 (1961).

§ 810. Article applies only to condemnation proceedings
810. This article is intended to provide special rules of
evidence applicable only to eminent domain and inverse con-
demnation proceedings.
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§ 811. “Value of property”

811. As used in this article, ‘‘value of property’’ means the
amount of ‘‘just compensation’’ to be ascertained under Sec-
tion 14 of Article I of the State Constitution and the amount
of value, damage, and benefits to be ascertained under sub-
divisions 1, 2, 3, and 4 of Section 1248 of the Code of Civil
Procedure.

§ 812, Concept of just compensation not affected
812. This article is not intended to alter or change the
existing substantive law, whether statutory or decisional, in-
terpreting ‘‘just compensation’’ as used in Section 14 of
Article T of the State Constitution or the terms ‘‘value,”’
‘‘damage,’’ or ‘‘benefits’’ as used in Section 1248 of the Code
of Civil Procedure.

§ 813. Value may be shown only by opinion testimony

813. (a) The value of property may be shown only by the
opinions of :

(1) Witnesses qualified to express such opinions; and

(2) The owner of the property or property interest being
valued.

(b) Nothing in this seetion prohibits a view of the property
being valued or the admission of any other admissible evidence
(including but not limited to evidence as to the nature and
condition of the property and, in an eminent domain proceed-
ing, the character of the improvement proposed to be con-
structed by the plaintiff) for the limited purpose of enabling
the court, jury, or referee to understand and weigh the testi-
mony given under subdivision (a); and such evidence, except
evidence of the character of the improvement proposed to be
constructed by the plaintiff in an eminent domain proceeding,
is subject to impeachment and rebuttal.

§ 814. Matter upon which opinion must be based

814. The opinion of a witness as to the value of property
is limited to such an opinion as is based on matter perceived by
or personally known to the witness or made known to him at
or before the hearing, whether or not admissible, that is of a
type that reasonably may be relied upon by an expert in form-
ing an opinion as to the value of property and which a willing
purchaser and a willing seller, dealing with each other in the
open market and with a full knowledge of all the uses and
purposes for which the property is reasonably adaptable and
available, would take into consideration in determining the
price at which to purchase and sell the property or property
interest being valued, including but not limited to the matters
listed in Sections 815 to 821, unless a witness is precluded by
law from using such matter as a basis for his opinion.
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§ 815. Sales of subject property

815. When relevant to the determination of the value of
property, a witness may take into acecount as a basis for his
opinion the price and other terms and circumstances of any
sale or contract to sell and purchase which included the prop-
erty or property interest being valued or any part thereof if
the sale or contract was freely made in good faith within a
reasonable time before or after the date of valuation, except
that where the sale or contract to sell and purchase includes
only the property or property interest being taken or a part
thereof such sale or contract to sell and purchase may not
be taken into account if it occurs after the filing of the lis
pendens.

§ 816. Comparable sales

816. 'When relevant to the determination of the value of
property, a witness may take into account as a basis for his
opinion the price and other terms and circumstances of any
sale or contract to sell and purchase comparable property if
the sale or contract was freely made in good faith within a
reasonable time before or after the date of valuation. In order
to be considered comparable, the sale or contract must have
been made sufficiently near in time to the date of valuation,
and the property sold must be located sufficiently near the
property being valued, and must be sufficiently alike in respect
to character, size, situation, usability, and improvements, to
make it clear that the property sold and the property being
valued are comparable in value and that the price realized for
the property sold may fairly be considered as shedding light
on the value of the property being valued.

§ 817. Leases of subject property

817. When relevant to the determination of the value of
property, a witness may take into account as a basis for his
opinion the rent reserved and other terms and circumstances
of any lease which included the property or property interest
being valued or any part théreof which was in effect within a
reasonable time before or after the date of valuation. A wit-
ness may take into account a lease providing for a rental fixed
by a percentage or other measurable portion of gross sales or
gross income from a business conducted on the leased property
only for the purpose of arriving at his opinion as to the rea-
sonable net rental value attributable to the property or prop-
erty interest being valued as provided in Section 819 or deter-
mining the value of a leasehold interest.
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§ 818. Comparable leases

818. For the purpose of determining the capitalized value
of the reasonable net rental value attributable to the property
or property interest being valued as provided in Section 819
or determining the value of a leasehold interest, a witness may
take into account as a basis for his opinion the rent reserved
and other terms and circumstances of any lease of comparable
property if the lease was freely made in good faith within a
reasonable time before or after the date of valuation.

§ 819. Capitalization of income
819. When relevant to the determination of the value of
property, a witness may take into account as a basis for his
opinion the capitalized value of the reasonable net rental value
attributable to the land and existing improvements thereon
(as distinguished from the capitalized value of the income or
profits attributable to the business conducted thereon).

§ 820. Reproduction cost

820. When relevant to the determination of the value of
property, a witness may take into account as a basis for his
opinion the value of the property or property interest being
valued as indicated by the value of the land together with the
cost of replacing or reproducing the existing improvements
thereon, if the improvements enhance the value of the prop-
erty or property interest for its highest and best use, less what-
ever depreciation or obsolescence the improvements have
suffered.

§ 821. Conditions in general vicinity of subject property
821. When relevant to the determination of the value of
property, a witness may take into account as a basis for his
opinion the nature of the improvements on properties in the
general vicinity of the property or property interest being
valued and the character of the ex1st1ng uses being made of
such properties.

§ 822. Matter upon which opinion may not be based -

822. Notwithstanding the provisions of Sections 814 to 821,
the following matter is inadmissible as evidence and is not a
proper basis for an opinion as to the value of property:

(a) The price or other terms and circumstances of an ac-
quisition of property or a property interest if the acquisition
was for a public use for which the property could have been
taken by eminent domain.

(b) The price at which an offer or option to purchase or
lease the property or property interest being valued or any
other property was made, or the price at which such property
or interest was optioned, offered, or listed for sale or lease,
except that an option, offer, or listing may be introduced by
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a party as an admission of another party to the proceeding;
but nothing in this subdivision permits an admission to be
used as direct evidence upon any matter that may be shown
only by opinion evidence under Section 813.

(¢) The value of any property or property interest as
assessed for taxation purposes, but nothing in this subdivision
prohibits the consideration of actual or estimated taxes for the
purpose of determining the reasonable net rental value attrib-
utable to the property or property interest being valued.

(d) An opinion as to the value of any property or property
interest other than that being valued.

(e) The influence upon the value of the property or prop-
erty interest being valued of any noncompensable items of
value, damage, or injury.

(f) The capitalized value of the income or rental from any
property or property interest other than that being valued.

Arficle 3. Opinion Testimony on Particular Subjects

§ 870. Opinion as to sanity

870. A witness may state his opinion as to the sanity of a
person when :

(a) The witness is an intimate acquaintance of the person
whose sanity is in question;

{(b) The witness was a subscribing witness to a writing, the
validity of which is in dispute, signed by the person whose
sanity is in question and the opinion relates to the sanity of
such person at the time the writing was signed ; or

(e) The witness is qualified under Section 800 or 801 to
testify in the form of an opinion.

Comment. Subdivisions (a) and (b) restate the substance of and
supersede subdivision 10 of Section 1870 of the Code of Civil Proce-
dure. Subdivision (e¢) merely makes it clear that a witness who meets
the requirements of Section 800 or Section 801 is qualified to testify in
the form of an opinion as to the sanity of a person. Section 870 does not
disturb the present rule that permits a witness to testify to a person’s
rational or irrational appearance or conduect, even though the witness
is not qualified under Section 870 to expregs an opinion on the person’s
sanity. See Pfingst v. Goetting, 96 Cal. App.2d 293, 215 P.2d 93 (1950).
[Law Revision Commission Comment ( Recommendation, January 1965) ]

CROSS-REFERENCES
Definition :

‘Writing, see § 250
Opinion testimony generally, see §§ 800-805

CHAPTER 2. BLOOD TESTS TO DETERMINE PATERNITY

§ 890. Short title

890. This chapter may be cited as the Uniform Act on
Blood Tests to Determine Paternity.
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Comment. Section 890 is identical with and supersedes Section 1980.1
of the Code of Civil Procedure.

[Law Revigion Commission Comment (Recommendation, January 1965) ]

§ 891. Interpretation

891. This act shall be so interpreted and construed as to
effectuate its general purpose to make uniform the law of
those states which enact it.

Comment. Section 891 is identical with and supersedes Section 1980.2
of the Code of Civil Procedure.

[Law Revision Commission Comment (Recommendation, January 1965) ]

§ 892. Order for blood tests in civil actions involving paternity
892. In a civil action in which paternity is a relevant faect,
the court may upon its own initiative or upon suggestion made
by or on behalf of any person whose blood is involved, and
shall upon motion of any party to the action made at a time so
as not to delay the proceedings unduly, order the mother,
child, and alleged father to submit to blood tests. If any party
refuses to submit to such tests, the court may resolve the ques-
tion of paternity against such party or enforce its order if the
rights of others and the interests of justice so require.
Comment. Section 892 restates the substance of and supersedes Sec-
tion 1980.3 of the Code of Civil Procedure.
[Law Revision Commission Comment (Recommendation, January 1965) 1

CROSS-REFERENCES

Appointment of expert witnesses generally, see §§ 730-733
Definition :
Civil action, see § 120

§ 893. Tests made by experts
893. The tests shall be made by experts qualified as exam-
iners of blood types who shall be appointed by the court. The
experts shall be called by the court as witnesses to testify to
their findings and shall be subject to eross-examination by the
parties. Any party or person at whose suggestion the fests have
been ordered may demand that other experts, qualified as
examiners of blood types, perform independent tests under
order of the court, the results of which may be offered in evi-
dence. The number and qualifications of such experts shall be
determined by the court.
Comment. Section 893 is identical with and supersedes Section 1980.4
of the Code of Civil Procedure.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Examination of expert witnesses, see §§ 721, 722, 801-805
Examination of witnesses generally, see §§ 760-778



1148 EVIDENCE CODE—OPINION TESTIMONY

§ 894. Compensation of experts

894. The compensation of each expert witness appointed
by the court shall be fixed at a reasonable amount. It shall be
paid as the court shall order. The court may order that it be
paid by the parties in such proportions and at such times as it
shall prescribe, or that the proportion of any party be paid by
the county, and that, after payment by the parties or the
county or both, all or part or none of it be taxed as costs in
the action.

Comment. Section 894 restates the substance of and supersedes all of
Code of Civil Procedure Section 1980.5 except the last sentence, which
is superseded by Evidence Code Section 897.

{Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Action, see § 105

§ 895. Determination of paternity

895. If the court finds that the conclusions of all the ex-
perts, as disclosed by the evidence based upon the tests, are
that the alleged father is not the father of the child, the ques-
tion of paternity shall be resolved accordingly. If the experts
disagree in their findings or conclusions, the question shall be
submitted upon all the evidence.

Comment. Section 895 is identical with and supersedes Section 1980.6
of the Code of Civil Procedure.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Evidence, see § 140

§ 896. Limitation on application in criminal matters

896. This chapter applies to criminal actions subject to the
following limitations and provisions:

(a) An order for the tests shall be made only upon applica-
tion of a party or on the court’s initiative.

(b) The compensation of the experts shall be paid by the
county under order of court. '

(e¢) The court may direct a verdiet of acquittal upon the
conclusions of all the experts under the provisions of Section
895; otherwise, the case shall be submitted for determination
upon all the evidence.

Comment. Section 896 restates the substance of and supersedes Sec-
tion 1980.7 of the Code of Civil Procedure.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Definitions :
Criminal action, see § 130
Evidence, see § 140
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§ 897. Right to produce other expert evidence

897. Nothing contained in this chapter shall be deemed
or construed to prevent any party to any action from pro-
ducing other expert evidence on the matter covered by this
chapter; but, where other expert witnesses are called by a
party to the. action, their fees shall be paid by the party
calling them and only ordinary witness fees shall be taxzed
as costs in the action.

Comment. Section 897 supersedes the last sentence of Section 1980.5
of the Code of Civil Procedure. Insofar as Section 897 permits a party
to produce other expert evidence, it makes no change in existing law.
However, Section 897 permits a party to recover ordinary witness fees
for expert witnesses called by him, whereas Section 1980.5 does not
permit him to do so. In this respect, Section 897 is consistent with the
general provision on recovery of witness fees for expert witnesses called
by a party in a case where other experts are appointed by the court.
See Cope Civ. Proo. § 1871 (third paragraph) (recodified as EVIDENCE
CopE § 733).

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Court may limit number of expert witnesses, see § 723
Definitions:
Action, see § 105
Evidence, see § 140
Similar provision :
Court-appointed experts generally, gsee § 733




DIVISION 8. PRIVILEGES

CHAPTER 1. DEFINITIONS
§ 900. Application of definitions

900. Unless the provision or context otherwise requires,
the definitions in this chapter govern the construction of this
division. They do not govern the construction of any other
division.

Comment. Section 900 makes it clear that the definitions in Sections
901 through 905 apply only to Division 8 (Privileges) and that these
definitions are not applicable where the context or language of a
particular section in Division 8 requires that a word or phrase used
in that section be given a different meaning. The definitions contained
in Division 2 (commenecing with Seetion 100) apply to the entire code,
including Division 8. Definitions applicable only to a particular article
are found in that article.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

See Division 2 and the Cross-References under that division for definitions of gen-
eral application

§ 901. “Proceeding”

901. ‘“‘Proceeding’’ means any action, hearing, investiga-
tion, inquest, or inquiry (whether conducted by a court, ad-
ministrative agency, hearing officer, arbitrator, legislative body,
or any other person authorized by law) in which, pursuant to
law, testimony can be compelled to be given.

Comment. ‘‘Proceeding’’ is defined to mean all proceedings of what-
ever kind in which testimony can be compelled by law to be given. It
includes civil and ecriminal actions and proceedings, administrative
proceedings, legislative hearings, grand jury proceedings, coroners’
inquests, arbitration proceedings, and any other kind of proceeding in
which a person can be compelled by law to appear and give evidence.
This broad definition is necessary in order that Division 8 may be
made applicable to all situations where a person can be compelled to
testify. The reasons for giving this broad scope to Division 8 are stated
in the Comment to Section 910.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Definitions :
Action, see § 105
Law, see § 160

§ 902. “Civil proceeding”
902. ‘‘Civil proceeding’’ means any proceeding except a
eriminal proceeding.

Comment. ‘‘Civil proceeding’’ includes not only a ecivil action or
proceeding, but also any nonjudicial proceeding in which, pursuant to
law, testimony ean be compelled to be given. See EvipEncE Cope §§ 901
and 903.

[Law Revision Commission Comment (Recommendation, January 1965) 1
(1150)
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CROSS-REFERENCES
Definitions :

Criminal proceeding, see § 903
Proceeding, see § 901

§ 903. “Criminal proceeding”

903. ‘“‘Criminal proceeding’’ means:

(a) A criminal action; and

(b) A proceeding pursuant to Article 3 (commencing with
Section 3060) of Chapter 7 of Division 4 of Title 1 of the
Government Code to determine whether a public officer should
be removed from office for willful or corrupt misconduct in
office.

Comment. This division treats a proceeding by accusation for the
removal of a public officer under Government Code Sections 3060-3073
the same as a criminal action. Proceedings by accusation and eriminal
actions are so nearly alike in their basic nature that, so far as privileges
are concerned, this similar treatment is justified.

[Law Revision Commission Comment (Becommendation, January 1965) ]
CROSS-REFERENCES

Definition ;
Criminal action, see § 130

§ 905. “Presiding officer”

905. ‘‘Presiding officer’’ means the person authorized to
rule on a claim of privilege in the proceeding in which the
claim is made.

Comment. ‘‘Presiding officer’’ is defined so that reference may be
made in Division 8 to the person who makes rulings on questions of
privilege in nonjudicial proceedings. The term includes arbitrators,
hearing officers, referees, and any other person who is authorized to
make rulings on claims of privilege. It, of course, includes the judge
or other person presiding in a judicial proceeding.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Proceeding, see § 901

CHAPTER 2. APPLICABILITY OF DIVISION

§ 910. Applicability of division
- 910. Except as otherwise provided by statute, the prov1-
sions of this division apply in all proceedings. The provisions
of any statute making rules of evidence inapplicable in par-
ticular proceedings, or limiting the applicability of rules of
evidence in particular proceedings, do not make this division
inapplicable to such proceedings.

Comment. Most rules of evidence are designed for use in courts. Gen-
erally, their purpose is to keep unreliable or prejudicial evidence from
being presented to the trier of fact. Privileges are granted, however,
for reasons of policy unrelated to the reliability of the information
involved. A privilege is granted because it is considered more important
to keep certain information confidential than it is to require disclosure
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of all the information relevant to the issues in a pending proceeding.
Thus, for example, to protect the attorney-client relationship, it is
necessary to prevent disclosure of confidential communications made
in the course of that relationship.

If confidentiality is to be protected effectively by a privilege, the
privilege must be recognized in proceedings other than judicial pro-
ceedings. The protection afforded by a privilege would be insufficient
if a court were the only place where the privilege could be invoked.
Every officer with power to issue subpoenas for investigative purposes,
every administrative agency, every local governing board, and many
more persons could pry into the protected information if the privilege
rules were applicable only in judiecial proceedings.

Therefore, the policy underlying the privilege rules requires their
recognition in all proceedings of any nature in which testimony can
be compelled by law to be given. Section 910 makes the privilege rules
applicable to all such proceedings. In this respeet, it follows the prece-
dent set in New Jersey when privilege ‘rules, based in part on the
Uniform Rules of Evidence, were enacted. See N.J. Laws 1960, Ch. 52,
p. 452 (N.J. REv. StaT. §§ 2A:84A-1 to 2A:84A-49).

Statutes that relax the rules of evidence in particular proceedings
do not have the effect of making privileges inapplicable in such pro-
ceedings. For example, Labor Code Section 5708, which provides that
the officer conducting an Industrial Accident Commission proceeding
“‘shall not be bound by the common law or statutory rules of evidence,”’
does not make privileges inapplicable in such proceedings. Thus, the
lawyer-client privilege must be recognized in an Industrial Accident
Commission proceeding. On the other hand, Division 8 and other stat-
utes provide exceptions to particular privileges for particular types of
proceedings. E.g., EvipENcE Copg § 998 (physician-patient privilege in-
applicable in criminal proceeding); LiaBor Cobe §§ 4055, 6407, 6408
(testimony by physician and certain reports of physicians admissible
as evidence in Industrial Accident Commission proceedings).

‘Whether Section 910 is declarative of existing law is uncertain. No
California case has squarely decided whether the privileges which are
recognized in judicial proceedings are also applicable in nonjudicial
proceedings. By statute, however, they have been made applicable in
all adjudicatory proceedings conducted under the terms of the Ad-
ministrative Procedure Aect. Govr. CopE § 11513. The reported deecisions
indicate that, as a general rule, privileges are assumed to be applicable
in nonjudicial proceedings. See, e.g., McKnew v. Superior Court, 23
Cal.2d 58, 142 P.2d 1 (1943) ; Ex parte McDonough, 170 Cal. 230, 149
Pac. 566 (1915); Board of Educ. v. Wilkinson, 125 Cal. App.2d 100,
270 P.2d 82 (1954); In re Bruns, 15 Cal. App.2d 1, 58 P.2d 1318
(1936). Thus, Section 910 appears to be declarative of existing practice,
but there is no authority as to whether it is declarative of existing law.
Its enactment will remove the existing uncertainty concerning the right
to claim a privilege in a nonjudicial proceeding. See generally Tenta-
tiwe Recommendation and a Study Relating to the Uniform Rules of
Evidence (Article V. Privileges), 6 CavL. Law Revision CoMum’N, REp.,
Rec. & Stopies 201, 309-327 (1964).

[Legislative Committee Comment (Senate J., Apr. 21, 1965)]
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CROSS-REFERENCES
Definitions :
Proceeding, see § 901
Statute, see § 230

CHAPTER 3. GENERAL PROVISIONS RELATING TO PRIVILEGES

§ 911. General rule as to privileges

911. Except as otherwise provided by statute:

(a) No person has a privilege to refuse to be a witness.

(b) No person has a privilege to refuse to disclose any
matter or to refuse to produce any writing, object, or other
thing.

(e) No person has a privilege that another shall not be a
witness or shall not disclose any matter or shall not produce
any writing, object, or other thing.

Comment. This section codifies the existing law that privileges are
not recognized in the absence of statute. See Chrontcle” Pub. Co. v.
Supertor Court, 54 Cal.2d 548, 565, T Cal. Rptr. 109, 117, 354 P.24d 637,
645 (1960) ; Tatkin v. Superior Court, 160 Cal. App.2d 745, 753, 326
P.2d 201, 205-206 (1958) ; Whitlow v. Superior Court, 87 Cal. App.2d
175, 196 P.2d 590 (1948). See also 8 Wiemore, EviDENCE § 2286
(McNaughton rev. 1961); Witkin, CaALiForNiA EvIDENCE § 396 at
446 (1958). This is one of the few instances where the Evidence Code
precludes the courts from elaborating upon the statutory scheme. Even
with respeect to privileges, however, the courts to a limited extent are
permitted to develop the details of declared principles. See, e.g., Section
1060 (trade secret).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Person, see § 175

Statute, see § 230
Writing, see § 260

§ 912, Waiver of privilege

912. (a) Execept as otherwise provided in this section, the
right of any person to claim a privilege provided by Section
954 (lawyer-client privilege), 980 (privilege for confidential
marital communications), 994 (physician-patient privilege),
1014 (psychotherapist-patient privilege), 1033 (privilege of
penitent), or 1034 (privilege of clerygman) is waived with
respect to a communication protected by such privilege if any
holder of the privilege, without coercion, has disclosed a sig-
nificant part of the communication or has consented to such
disclosure made by anyone. Consent to disclosure is manifested
by any statement or other conduct of the holder of the privi-
lege indicating his consent to the disclosure, including his
failure to claim the privilege in any proceeding in which he
has the legal standing and opportunity to claim the privilege.

(b) Where two or more persons are joint holders of a privi-
lege provided by Section 954 (lawyer-client privilege), 994
(physician-patient privilege), or 1014 (psychotherapist-patient
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privilege), a waiver of the right of a particular joint holder
of the privilege to claim the privilege does not affect the right
of another joint holder to claim the privilege. In the case of
the privilege provided by Section 980 (privilege for confi-
dential marital communications), a waiver of the right of one
spouse to claim the privilege does not affect the right of the
other spouse to claim the privilege.

{e¢) A disclosure that is itself privileged is not a waiver of
any privilege.

(d) A disclosure in confidence of a communieation that is
protected by a privilege provided by Section 954 (lawyer-
client privilege), 994 (physician-patient privilege), or 1014
(psychotherapist-patient privilege), when such disclosure is
reasonably necessary for the accomplishment of the purpose
for which the lawyer, physician, or psychotherapist was con-
sulted, is not a waiver of the privilege.

Comment. This section covers in some detail the matter of waiver of
those privileges that protect confidential communications.

Subdivision (a). Subdivision (a) states the general rule with re-
spect to the manner in which a privilege is waived. Failure to claim
the privilege where the holder of the privilege has the legal standing
and the opportunity to claim the privilege constitutes a waiver. This
seems to be the existing law. See City & County of San Francisco v.
Superior Court, 37 Cal.2d 227, 233, 231 P.2d 26, 29 (1951); Lissak v.
Crocker Estate Co., 119 Cal. 442, 51 Pae. 688 (1897). There is, how-
ever, at least one case that is out of harmony with this rule. People v.
Kor, 129 Cal. App.2d 436, 277 P.2d 94 (1954) (defendant’s failure to
claim privilege to prevent a witness from testifying to a communication
between the defendant and his attorney held not to waive the privilege
to prevent the attorney from similarly testifying).

Subdivision (b). A waiver of the privilege by a joint holder of the
privilege does not operate to waive the privilege for any of the other
joint holders of the privilege. This codifies existing law. See People v.
Kor, 129 Cal. App.2d 436, 277 P.2d 94 (1954) People v. Abair, 102
Cal. App.2d 765, 228 P.2d 336 (1951).

Subdivision (c¢). A privilege is not waived when a revelation of the
privileged matter takes place in another privileged communication.
Thus, for example, a person does not waive his lawyer-client privilege
by telling his wife in confidence what it was that he told his attorney.
Nor does a person waive the marital communication privilege by telling
his attorney in confidence in the course of the attorney-client relation-
ship what it was that he told his wife. And a person does not waive the
lawyer-client privilege as to a communication by relating it to another
attorney in the course of a separate relationship. A privileged commu-
nication should not cease to be privileged merely because it has been
related in the course of another privileged communication. The theory
underlying the concept of waiver is that the holder of the privilege has
abandoned the seerecy to which he is entitled under the privilege.
Where the revelation of the privileged matter takes place in another
privileged communication, there has not been such an abandonment. Of
course, this rule does not apply unless the revelation was within the
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scope of the relationship in which it was made; a client consulting his
lawyer on a contract matter who blurts out that he told his doctor that
he had a venereal disease has waived the privilege, even though he in-
tended the revelation to be confidential, because the revelation was not
necessary to the contract business at hand.

Subdivision (d). Subdivision (d) is designed to maintain the con-
fidentiality of communications in certain situations where the commu-
nications are disclosed to others in the course of accomplishing the
‘purpose for which the lawyer, physician, or psychotherapist was con-
sulted. For example, where a confidential communication from a client
is related by his attorney to a physician, appraiser, or other expert in
order to obtain that person’s assistance so that the attorney will better
be able to advise his client, the disclosure is not a waiver of the privi-
lege, even though the disclosure is made with the client’s knowledge
and consent. Nor would a physician’s or psychotherapist’s keeping of
confidential records necessary to diagnose or treat a patient, such as
confidential hospital records, be a waiver of the privilege, even though
other authorized persons have access to the records. Similarly, the
patient’s presentation of a physician’s preseription to a registered
pharmacist would not constitute a waiver of the physician-patient
privilege because such disclosure is reasonably necessary for the ae-
complishment of the purpose for which the physician is consulted.
See also EvipENcE CopE § 992. Communications such as these, when
made in confidence, should not operate to destroy the privilege even
when they are made with the consent of the client or patient. Here,
again, the privilege holder has not evidenced any abandonment of
secrecy. Hence, he should be entitled to maintain the eonfidential nature
of his communications to his attorney or physician despite the necessary
further disclosure.
~ Subdivision (d) may change California law. Green v. Superior Court,
220 Cal. App.2d 121, 33 Cal. Rptr. 604 (1963) (hearing denied), held
that the physician-patient privilege did not provide protection’ against
disclosure by a pharmacist of information concerning the nature of
drugs dispensed upon prescription. See also Himmelfarb v. United
States, 175 F.2d 924 (9th Cir. 1949) (applying the California law of
privileges and holding that a lawyer’s revelation to an accountant of
a client’s communication to the lawyer waived the client’s privilege if
such revelation was authorized by the client).

[Legislative Committee Comment (Senate J., Apr. 21, 1965)]
CROSS-REFERENCES
Definitions :
Conduct, see § 125
Person, see § 176

Proceeding, see § 901
Statement, see § 225

§ 913. Comment on, and inferences from, exercise of privilege
913. (a) If in the instant proceeding or on a prior occasion
a privilege is or was exercised not to testify with respect to
any matter, or to refuse to disclose or to prevent another from
disclosing any matter, neither the presiding officer nor counsel
may comment thereon, no presumption shall arise because of
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the exercise of the privilege, and the trier of fact may not
draw any inference therefrom as to the credibility of the
witness or as to any matter at issue in the proceeding.

(b) The court, at the request of a party who may be ad-
versely affected because an unfavorable inference may be
drawn by the jury because a privilege has been exercised, shall
instruet the jury that no presumption arises because of the
exercise of the privilege and that the jury may not draw any
inference therefrom as to the credibility of the witness or as
to any matter«at issue in the proceeding.

Comment. Section 913 prohibits any comment on the exercise of a
privilege and provides that the trier of fact may not draw any infer-
ence therefrom. Except as noted below, this probably states existing
law. See People v. Wilkes, 44 Cal.2d 679, 284 P.2d 481 (1955). In addi-
tion, the court is required, upon request of a party who may be ad-
versely affected, to instruct the jury that no presumption arises and
that no inference is to be drawn from the exercise of a privilege. If
comment could be made on the exercise of a privilege and adverse in-
ferences drawn therefrom, a litigant would be under great pressure to
forgo his claim of privilege and the protection sought to be afforded
by the privilege would be largely negated. Moreover, the inferences
which might be drawn would, in many instances, be quite unwarranted.

It should be noted that Section 913 deals only with comment upon,
and the drawing of adverse inferences from, the exercise of a privilege.
Section 913 does not purport to deal with the inferences that may be
drawn from, or the comment that may be made upon, the evidence in
the case.

Section 13 of Article I of the California Constitution provides that,
in a criminal case, the failure of the defendant to explain or to deny
by his testimony the evidence in the case against him may be com-
mented upon. The courts, in reliance on this provision, have held that
the failure of a party in either a civil or criminal case to explain or
to deny the evidence against him may be considered in determining
what inferences should be drawn from that evidence. People v. Adam-
son, 27 Cal.2d 478, 165 P.2d 3 (1946) ; Fross v. Wotton, 3 Cal.2d 384,
44 P.2d 350 (1935). However, the cases have emphasized that this right
of comment and consideration does not extend in eriminal cases to the
drawing of inferences from the claim of privilege itself. Inferences
may be drawn only from the evidence in the case and the defendant’s
failure to explain or deny such evidence. People v. Ashley, 42 Cal.2d
246, 267 P.2d 271 (1954); People v. Adamson, supra, 27 Cal.2d 478,
165 P.2d 3 (1946). Section 413 of the Evidence Code expresses the
principle underlying this constitutional provision; nothing in Section
913 affects the application of Section 413 in either eriminal or civil
cases. See the Comment to EvipEnce CopE § 413. Thus, for example,
it is perfectly proper under the Evidence Code for counsel to point
out that the evidence against the other party is uncontradicted.

Section 913 may modify existing California law as it applies in civil
cases. In Nelson v. Southern Pactfic Co., 8 Cal.2d 648, 67 P.2d 682
(1987), the Supreme Court held that evidence of a person’s exercise
of the privilege against self-incrimination in a prior proceeding may
be shown for impeachment purposes if he testifies in a self-exculpatory
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manner in a subsequent proceeding. The Supreme Court within recent
years has overruled statements in certain eriminal cases declaring a
similar rule. People v. Snyder, 50 Cal.2d 190, 197, 324 P.2d 1, 6 (1958)
(overruling or disapproving several cases there cited). See also People
v, Sharer, 61 Cal.2d 869, 40 Cal. Rptr. 851, 395 P.2d 899 (1964). Section
913 will, in effect, overrule the holding in the Nelson case, for it declares
that no inference may be drawn from an exercise of a privilege either
on the issue of credibility or on any other issue, whether the privilege
was exercised in the instant proceeding or on a prior occasion. The
status of the rule in the Nelson case has been in doubt because of the .
recent holdings in criminal cases ; Section 913 eliminates any remaining
basis for applying a different rule in civil eases.

There is some language in Fross v. Wotton, 3 Cal.2d 384, 44 P.2d
350 (1935), that indicates that unfavorable inferences may be drawn
in a civil case from a party’s claim of the privilege against self-in-
crimination during the case itself. Such language was unnecessary to
that decision ; but, if it does indicate California law, that law is changed
by Evidence Code Sections 413 and 913. Under these sections, it is
clear that, in civil cases as well as eriminal cases, inferences may be
drawn only from the evidence in the case, not from the claim of

privilege.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES

Definitions :

Inference, see § 600
Presiding officer, see § 905
Presumption, see %0
Proceeding, see § 901
Trier of fact, see § 235
Failure to explain or deny evidence in case, see § 413

§ 914. Determination of claim of privilege; limitation on
punishment for contempt

914. (a) The presiding officer shall determine a claim of
privilege in any proceeding in the same manner as a court de-
termines such a claim under Article 2 (commencing with Sec-
tion 400) of Chapter 4 of Division 3.

(b) No person may be held in contempt for failure to dis-
close information claimed to be privileged unless he has failed
to comply with an order of a court that he disclose such in-
formation. This subdivision does not apply to any govern-
mental agency that has constitutional contempt power, nor
does it apply to hearings and investigations of the Industrial
Accident Commission, nor does it impliedly repeal Chapter 4
(commencing with Section 9400) of Part 1 of Division 2 of
Title 2 of the Government Code. If no other statutory pro-
cedure is applicable, the procedure prescribed by Section 1991
of the Code of Civil Procedure shall be followed in seeking an
order of a court that the person disclose the information
claimed to be privileged.

Comment. Subdivision (a) makes the general provisions concerning
preliminary determinations on admissibility of evidence (Sections 400-
406) applicable when a presiding officer who is not a judge is called
upon to determine whether or not a privilege exists. Subdivision (a)
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is necessary because Sections 400-406, by their terms, apply only to
determinations by a court.

Subdivision (b) is needed to protect persons claiming privileges in
nonjudicial proceedings. Because such proceedings are often conducted
by persons untrained in law, it is desirable to have a judicial determi-
nation of whether a person is required to disclose information claimed
to be privileged before he can be held in contempt for failing to disclose
such information. What is contemplated is that, if a claim of privilege
is made in a nonjudicial proceeding and is overruled, application must
be made to a eourt for an order compelling the witness to answer. Only
if such order is made and is disobeyed may a witness be held in con-
tempt. That the determination of privilege in a judicial proceeding
is a question for the judge is well-established California law. See, e.g.,
Holm v. Superior Court, 42 Cal.2d 500, 507, 267 P.2d 1025, 1029 (1954).

Subdivision (b), of course, does not apply to any body—such as the
Public Utilities Commission—that has constitutional power to impose
punishment for contempt. See, e.g., Car. Consr., Art. XII, § 22. Nor
does this subdivision apply to witnesses before the State Legislature
or its committees. See Govr. Cope §§ 9400-9414. Likewise, subdivision
(b) does not apply to hearings and investigations of the State Indus-
trial Accident Commission.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES
Definitions :

Presiding officer, see § 905
Proceeding, see § 901
Statute, see § 230 . .
Procedure for determining questions of fact on claims of privilege, see §§ 404, 405

§ 915. Disclosure of privileged information in ruling on claim of privilege

915. (a) Subject to subdivisipn (b), the presiding officer
may not require disclosure of information claimed to be privi-
leged under this division in order to rule on the claim of
privilege.

(b) When a court is ruling on a claim of privilege under
Article 9 (commencing with Seetion 1040) of Chapter 4 (offi-
cial information and identity of informer) or under Section
1060 (trade secret) and is unable to do so without requiring
disclosure of the information claimed to be privileged, the court
may require the person from whom diselosure is sought or the
person authorized to claim the privilege, or both, to disclose
the information in chambers out of the presence and hearing
of all persons except the person authorized to claim the privi-
lege and such other persons as the person authorized to claim
the privilege is willing to have present. If the judge deter-
mines that the information is privileged, neither he nor any
other person may ever disclose, without the consent of a per-
son authorized to permit disclosure, what was disclosed in the
course of the proceedings in chambers.

Comment. Subdivision (a) states the general rule that revelation of
the information asserted to be privileged may not be compelled in
order to determine whether or not it is privileged. This codifies existing
law. See Collette v. Sarrasin, 184 Cal. 283, 288-289, 193 Pac. 571, 573
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(1920) ; People v. Glen Arms Estate, Inc., 230 Cal. App.2d 841, 846
note 1, 41 Cal. Rptr. 303, 305 note 1 (1964).

Subdivision (b) provides an exception to this general rule for infor-
mation claimed to be privileged under Section 1040 (official informa-
tion), Section 1041 (identity of an informer), or Section 1060 (trade
seeret). These privileges exist only if the interest in maintaining the
secrecy of the information outweighs the interest in seeing that justice
is done in the particular case. In at least some cases, it will be neces-
sary for the judge to examine the information claimed to be privileged
in order to balance these competing considerations intelligently. See
People v. Glen Arms Estate, Inc., 230 Cal. App.2d 841, 846 note 1, 41
Cal. Rptr. 303, 305 note 1 (1964), and the cases cited in 8 WIGMORE,
EveNce § 2379 at 812 note 6 (MecNaughton rev. 1961). And see United
States v. Reynolds, 345 U.S. 1, 7-11 (1953), and pertinent discussion
thereof in 8 Wiamore, EvipENCE § 2379 (McNaughton rev. 1961).
Even in these cases, Section 915 undertakes to give adequate protec-
tion to the person claiming the privilege by providing that the infor-
mation be disclosed in confidence to the judge and requiring that it be
kept in confidence if it is found to be privileged.

The exception in subdivision (b) applies only when a court is ruling
on the claim of privilege. Thus, in view of subdivision (a), disclosure
of the information cannot be required, for example, in an administra-
tive proceeding.

[Law Revision Commission Comment (Recommendation, January 1965) J
CROSS-REFERENCES
Definitions :
Person, see § 1756

___ Presiding officer, see § 905
Procedure for determining claims of privilege, see §§ 404, 405, 914

§ 916. Exclusion of privileged information where persons authorized to
claim privilege are not present

916. (a) The presiding officer, on his own motion or on the
motion of any party, shall exclude information that is sub-
ject to a claim of privilege under this division if:

(1) The person from whom the information is sought is not
a person authorized to claim the privilege; and

(2) There is no party to the proceeding who is a person au-
thorized to elaim the privilege.

(b) The presiding officer may not exclude information
under this section if:

(1) He is otherwise instructed by a person authorized to
permit disclosure ; or

(2) The proponent of the evidence establishes that there is
no person authorized to claim the privilege in existence.

Comment. Section 916 is needed to protect the holder of a privilege
when he is not available to proteet his own interest. For example, a
third party—perhaps the lawyer’s secretary—may have been present
when a confidential communication to a lawyer was made. In the ab-
sence of both the holder himself and the lawyer, the secretary could be
compelled to testify concerning the communication if there were no
provision such as Section 916 which requires the presiding officer to
recognize the privilege.
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Section 916 is designed to protect only privileged information that
the holder of the privilege could protect by claiming the privilege at
the hearing. It is not designed to protect unprivileged information. For
example, if the statement offered in evidence is a declaration against
the penal interest of the declarant, Section 916 does not authorize the
presiding officer to exclude the evidence on the ground of the declar-
ant’s privilege against self-incrimination. If the declarant were present,
his self-inerimination privilege would merely preclude his giving self-
ineriminating testimony at the hearing; it could not be asserted to pre-
vent the disclosure of previously made self-ineriminating statements.

The erroneous exclusion of information pursuant to Section 916 on
the ground that it is privileged might amount to prejudicial error. On
the other hand, the erroneous failure fo exclude information pursuant
to Section 916 could nof amount to prejudicial error. See EVIDENCE
Cope § 918. .

Section 916 may be declarative of the existing law. No case in point
has been found, but see the language in People v. Atkinson, 40 Cal. 284,
285 (1870) (attorney-client privilege).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definitions :
Evidence, see § 140
Person, see § 175

Presiding officer, see § 905
Proceeding, see § 901

§ 917. Presumption that certain communications are confidential

917. Whenever a privilege is claimed on the ground that
the matter sought to be disclosed is a communication made in
confidence in the course of the lawyer-client, physician-patient,
psychotherapist-patient, clergyman-penitent, or husband-wife
relationship, the ;ommunication is presumed to have been
made in confidence and the opponent of the claim of privilege
has the burden of proof to establish that the communication
was not confidential. '

Comment. A number of sections provide privileges for communica-
tions made ‘‘in confidence’’ in the course of certain relationships. Al-
though there appear to have been no cases involving the question in
California, the general rule elsewhere is that a communication made in
the course of such a relationship is presumed to be confidential and
the party objecting to the claim of privilege has the burden of showing
that it was not. See generally, with respect to the marital communica-
tion privilege, 8 Wiamorg, EvipENcE § 2336 (McNaughton rev. 1961).
See also Blau v. United States, 340 U.S. 332, 333-335 (1951) (holding
that marital communieations are presumed to be confidential). In
adopting by statute a revised version of the privileges article of the
Uniform Rules of Evidence, New Jersey included such a provision in
its statement of the lawyer-client privilege. N.J. REv. STaT. § 2A :84A-
20(3), added by N.J. Laws 1960, Ch. 52, p. 452.

If the privilege claimant were required to show that the communi-
cation was made in confidence, he would be compelled, in many cases,
to reveal the subject matter of the communication in order to establish
his right to the privilege. Hence, Section 917 is included to establish a
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presumption of confidentiality, if this is not already the existing law in
California. See Sharon v. Sharon, 79 Cal. 633, 678, 22 Paec. 26, 40
(1889) (attorney-client privilege) ; Hager v. Shindler, 29 Cal. 47, 63
(1865) (‘‘Prima facie, all communications made by a client to his at-
torney or counsel [in the course of that relationship] must be regarded
as confidential.’’).

To overcome the presumption, the proponent of the evidence must
persuade the presiding officer that the communication was not made in
confidence. Of course, if the facts show that the communication was
not intended to be kept in confidence, the communication is not privi-
leged. See Solon v. Lichtenstein, 39 Cal.2d 75, 244 P.2d 907 (1952). And
the fact that the communication was made under circumstances where
others could easily overhear is a strong indication that the communica-
tion was not intended to be confidential and is, therefore, unprivileged.
See Sharon v. Sharon, 79 Cal. 633, 677, 22 Pac. 26, 39 (1889) ; People v.
Castiel, 153 Cal. App.2d 653, 315 P.2d 79 (1957).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definitions:

Burden of proof, see § 115
Presumption, see §

§ 918. Effect of error in overruling claim of privilege

918. A party may predicate error on a ruling disallowing
a claim of privilege only if he is the holder of the privilege,
except that a party may predicate error on a ruling disallow-
ing a elaim of privilege by his spouse under Section 970 or 971.
Comment. This section is consistent with existing law. See People v.
Gonzales, 56 Cal. App. 330, 204 Pac. 1088 (1922), and discussion of
gimilar cases cited in Tentative Recommendation and a Study Relating
to the Uniform Rules of Evidence (Article V. Privileges), 6 CaL. Law

Revision ComM’N, Rep., REc. & Stupies 201, 525 note 5 (1964).

[Law Revision Commission Comment (Recommendation, January 1965) 1

§ 919. Admissibility where disclosure erroneously compelled

919. Evidence of a statement or other disclosure of privi-
leged information is inadmissible against a holder of the
privilege if :

(a) A person authorized to claim the privilege claimed it
but nevertheless disclosure erroneously was required to be
made; or

(b) The presiding officer did not exclude the privileged in-
formation as required by Section 916.

Comment. Section 919 protects a holder of a privilege from the detri-
ment he would otherwise suffer in a later proceeding when, in a prior
proceeding, the presiding officer erroneously overruled a claim of priv-
ilege and compelled revelation of the privileged information. Although
Section 912 provides that such a coerced disclosure does not waive a
privilege, it does not provide specifically that evidence of the prior
disclosure is inadmissible; Section 919 assures the inadmissibility of
such evidence in the subsequent proceeding.

6—46607




1162 EVIDENCE CODE—PRIVILEGES

Section 919 probably states existing law. See People v. Abair, 102
Cal. App.2d 765, 228 P.2d 336 (1951) (prior disclosure by an attorney
held inadmissible in a later proceeding where the holder of the privilege
had first opportunity to object to attorney’s testifying). See also People
v. Kor, 129 Cal. App.2d 436, 277 P.2d 94 (1954). However, there is little
case authority upon the proposition.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Evidence, see § 140

Person, see § 175
Presiding officer, see § 905

§ 920. No implied repeal
920. Nothing in this division shall be construed to repeal
by implication any other statute relating to privileges.
Comment. Some of the statutes relating to privileges are found in
other codes and are continued in force. See, e.g., PENAL CopE §§ 266h
and 266i (making the marital communications privilege inapplicable in
prosecutions for pimping and pandering, respectively). Section 920 as-
sures that nothing in this division makes privileged any information
declared by statute to be unprivileged or makes unprivileged any in-
formation declared by statute to be privileged.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :
Statute, see § 230

CHAPTER 4. PARTICULAR PRIVILEGES

Article 1. Privilege of Defendant in Criminal Case

§ 930. Privilege not to be called as a witness and not to testify
930. To the extent that such privilege exists under the Con-
stitution of the United States or the State of California, a
defendant in a criminal case has a privilege not to be called
as a witness and not to testify.

Comment. Section 930 recognizes that the defendant in a criminal
case has a constitutional privilege not to be called as a witness and not
to testify. Car. Consr., Art. I, § 13. See Killpatrick v. Superior Court,
153 Cal. App.2d 146, 314 P.2d 164 (1957); People v. Talle, 111 Cal.
App.2d 650, 245 P.2d 633 (1952). Section 930 also recognizes that the
defendant may have a similar privilege under the United States Consti-
tution. See Malloy v. Hogan, 378 U.S. 1 (1964).

[Law Revision Commission Comment ( Recommendation, January 1965) ]

Article 2. Privilege Against Self-Incrimination

§ 940. Privilege against self-incrimination
940. To the extent that such privilege exists under the
Constitution of the United States or the State of California,
a person has a privilege to refuse to disclose any matter that
may tend to ineriminate him.




EVIDENCE CODE—PRIVILEGES 1163

Comment. Section 940 recognizes the privilege (derived from the
California and United States Constitutions) of a person to refuse, when
testifying, to give information that might tend to ineriminate him. See
Fross v. Wotton, 3 Cal.2d 384, 44 P.2d 350 (1935) ; In re Leavitt, 174
Cal. App.2d 535, 345 P.2d 75 (1959). This privilege should be dis-
tinguished from the privilege stated in Section 930 (privilege of de-
fendant in a criminal case to refuse to testify at all).

Section 940 does not determine the scope of the privilege against
self-incrimination; the scope of the privilege is determined by the
pertinent provisions of the California and United States Constitutions
as interpreted by the courts. See Car. Const., Art. I, § 13. See also
Malloy v. Hogan, 378 U.S. 1 (1964). Nor does Section 940 presecribe the
exceptions to the privilege or indicate when it has beeri waived. This,
too, is determined by the cases interpreting the pertinent provisions of
the California and United States Constitutions. For a statement of the
scope of the constitutional privilege and some of its exceptions, see
Tentative Recommendation and a Study Relating to the Uniform Rules
of Evidence (Article V. Privileges), 6 Can. Law RevisioN CoMM'N,
Rrp., REC. & STUDIES 201, 215-218, 343-377 (1964).

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Determination of whether evidence may tend to incriminate, see § 404

Article 3. Lawyer-Client Privilege
§ 950. “Lawyer”

950. As used in this article, ‘‘lawyer’’ means a person au-
thorized, or reasonably believed by the client to be authorized,
to practice law in any state or nation.

Comment. ‘‘Lawyer’’ is defined to include a person ‘‘reasonably be-
lieved by the client to be authorized’’ to practice law. Since the privi-
lege is intended to encourage full disclosure, the client’s reasonable
belief that the person he is consulting is an attorney is sufficient to
justify application of the privilege. See 8 WieMore, EviDENCE § 2302
(McNaughton rev. 1961), and cases there cited in note 1. See also
McoCorMick, EvipENcE § 92 (1954).

There is no requirement that the lawyer be licensed to practice in a
jurisdietion that recognizes the lawyer-client privilege. Legal transac-
tions frequently cross state and national boundaries and require con-
sultation with attorneys from many different jurisdictions. When a
California resident travels outside the State and has occasion to con-
sult a lawyer during such travel, or when a lawyer from another state
or nation participates in a transaction involving a California client,
the client should be entitled to assume that his communications will be
given as much protection as they would be if he consulted a California
lawyer in California. A client should not be forced to inquire about the
jurisdictions where the lawyer is authorized to practice and whether
such jurisdictions recognize the lawyer-client privilege before he may
safely communicate with the lawyer.

[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES
Definitions:
Client, see § 951
State, see § 220
Similar provisions:
Physician-patient privilege, see § 990
Psychotherapist-patient privilege, see § 1010

§ 951. “Client”

951. As used in this article, ‘‘client’’ means a person who,
directly or through an authorized representative, consults a
lawyer for the purpose of retaining the lawyer or securing
legal service or advice from him in his professional capacity,
and includes an incompetent (a) who himself so consults the
lawyer or (b) whose guardian or conservator so consults the
lawyer in behalf of the incompetent.

Comment. Under Section 951, public entities have a privilege inso-
far as communications made in the course of the lawyer-client relation-
ship are concerned. This codifies existing law. See Holm v. Superior
Court, 42 Cal.2d 500, 267 P.2d 1025 (1954). Likewise, such unincorpor-
ated organizations as labor unions, social clubs, and fraternal societies
have a lawyer-client privilege when the organization (rather than its
individual members) is the client. See EvipENcE CopE § 175 (defining
‘‘person’’) and § 200 (defining ‘‘public entity’’).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions : .

Lawyer, see § 950

Person, see § 175
Similar provisions:"

Physician-patient privilege, see § 991

Psychotherapist-patient privilege, see § 1011

§ 952. “Confidential communication between client and lawyer”

952. As used in this article, ‘‘confidential communication
between client and lawyer’’ means information transmitted be-
tween a client and his lawyer in the course of that relationship
and in confidence by a means which, so far as the client 1s
aware, discloses the information to no third persons other
than those who are present to further the interest of the client
in the consultation or those to whom disclosure is reasonably
necessary for the transmission of the information or the ae-
complishment of the purpose for which the lawyer is con-
sulted, and includes advice given by the lawyer in the course
of that relationship.

Comment. The requirement that the communication be made in the
course of the lawyer-client relationship and be confidential is in aceord
with existing law. See City & County of San Francisco v. Superior
Court, 37 Cal.2d 227, 234-235, 231 P.2d 26, 29-30 (1951).

Confidential communications also include those made to third parties
—=such as the lawyer’s secretary, a physician, or similar expert—for the
purpose of transmitting such information to the lawyer because they
are ‘‘reasonably necessary for the transmission of the information.’’
This codifies existing law. See, e.g., City & County of San Francisco v.
Superior Court, suprae (communication to a physician); Loftin v.
Glaser, Civil No. 789604 (L.A. Super. Ct., July 23, 1964) (communica-
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tion to an accountant), as reported in Lios Angeles Daily Journal Re-
port Section, August 25, 1964 (memorandum opinion of Judge Phil-
brick McCoy).

A lawyer at times may desire to have a client reveal information to
an expert consultant in order that the lawyer may adequately advise his
client. The inclusion of the words ‘‘or the accomplishment of the pur-
pose for which the lawyer is consulted’’ assures that these communica-
tions, too, are within the scope of the privilege. This part of the defini-
tion may change existing law. Himmelfarb v. United States, 175 F.2d
924, 938-939 (9th Cir. 1949), applying California law, held that the
presence of an accountant during a lawyer-client consultation destroyed
the privilege, but no California case directly in point has been found.
Of course, if the expert consultant is acting merely as a conduait for
communications from the client to the attorney, the doctrine of City &
County of San Francisco v. Superior Court, supra, applies and the
communication would be privileged under existing law as well as under
this section. See also EvipENCE CopE § 912(d) and the Comment thereto.

The words ‘‘other than those who are present to further the interest
of the client in the consultation’’ indicate that a communication to a
lawyer is nonetheless confidential even though it is made in the presence
of another person—such as a spouse, parent, business associate, or
joint elient—who is present to further the interest of the client in the
consultation. These words refer, too, to another person and his attorney
who may meet with the client and his attorney in regard to a matter
of joint concern. This may change existing law, for the presence of a
third person sometimes has been held to destroy the confidential char-
acter of the consultation, even where the third person was present
because of his concern for the welfare of the client. See Atforney-Client
Privilege in California, 10 Stan. L. Rev. 297, 308 (1958), and authori-
ties there cited in notes 67-71. See also Himmelfarb v. United States,
supra.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Client, see § 951

Lawyer, see § 950

Person, see § 175
Disclosure to third person, when privileged, see § 912
Presumption that communication is confidential, see § 917
Similar provisions:

Physician-patient privilege, see § 992

Psychotherapist-patient privilege, see § 1012

§ 953. “Holder of the privilege”
' 953. As used in this article, ‘‘holder of the privilege’’
means:

(a) The client when he has no guardian or conservator.

(b) A guardian or conservator of the client when the client
has a guardian or conservator.

1 (e¢) The personal representative of the client if the client is
ead.

(d) A suecessor, assign, trustee in dissolution, or any simi-
lar representative of a firm, association, organization, partner-
ship, business trust, corporation, or public entity that is no
longer in existence.
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Comment. Under subdivisions (a) and (b), the guardian of a client
is the holder of the privilege if the client has a guardian, and the
client becomes the holder of the privilege when he no longer has a
guardian. For example, if an underage client or his guardian consults
a lawyer, the guardian is the holder of the privilege under subdivision
(b) until the guardianship is terminated; thereafter, the client him-
self is the holder of the privilege. The present California law is un-
certain. The statutes do not deal with the problem, and no appellate
decision has discussed it.

Under subdivision (¢), the personal representative of a client is the
holder of the privilege when the client is dead. He may either claim
or waive the privilege on behalf of the deceased client. This may be a
change in California law. Under existing law, it seems probable that
the privilege survives the death of the client and that no one ean waive
it after the client’s death. See Collette v. Sarrasin, 184 Cal. 283, 289,
193 Pac. 571, 573 (1920). Hence, the privilege apparently is recognized
even when it would be clearly to the interest of the estate of the de-
ceased client to waive it. Under Section 953, however, the personal
representative of a deceased client may waive the privilege. The pur-
pose underlying the privilege—to provide a client with the assurance
of confidentiality—does not require the recognition of the privilege
when to do so is detrimental to his interest or to the interests of his
estate.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Client, see § 951

Public entity, see § 200
Similar provisions:

Physician-patient privilege, see § 993
Psychotherapist-patient privilege, see § 1013

§ 954. Lawyer-client privilege
954. Subject to Section 912 and except as otherwise pro-
vided in this article, the client, whether or not a party, has
a privilege to refuse to disclose, and to prevent another from
disclosing, a confidential communication between client and
lawyer if the privilege is claimed by:
(a) The holder of the privilege;
(b) A person who is authorized to claim the privilege by the
holder of the privilege; or
(e¢) The person who was the lawyer at the time of the confi-
dential communication, bul such person may not claim the
privilege if there is no holder of the privilege in existence or
if he is otherwise instructed by a person authorized to permit
disclosure.
Comment. Section 954 is the basic statement of the lawyer-client
privilege. Exceptions to this privilege are stated in Sections 956-962.
Persons entitled to claim the privilege. The persons entitled to claim
the privilege are specified in subdivisions (a), (b), and (e). See
Evience Cope § 953 for the definition of ‘‘holder of the privilege.”’




EVIDENCE CODE-—PRIVILEGES 1167

Eavesdroppers. Under Section 954, the lawyer-client privilege can
be asserted to prevent anyone from testifying to a confidential com-
munication. Thus, clients are protected against the risk of disclosure by
eavesdroppers and other wrongful interceptors of confidential commu-
nications between lawyer and client. Probably no such protection was
provided prior to the enactment of Penal Code Sections 653i and 653j.
See People v. Castiel, 153 Cal. App.2d 653, 315 P.2d 79 (1957). See
also Attorney-Client Pmmlege n Cahforma, 10 Stan. L. REV 297, 310-
312 (1958), and cases there cited in note 84.

Penal Code Section 653j makes evidence obtained by electromic
eavesdropping or recording in violation of the section inadmissible in
‘“‘any judicial, administrative, legislative, or other proceeding.’’ The
section also provides a criminal penalty and contains definitions and
exceptions. Penal Code Section 653i makes it a felony to eavesdrop
by an electronic or other device upon a conversation between a per-
son in custody of a public officer or on public property and that per-
son’s lawyer, religious advisor, or physician.

Section 954 is consistent with Penal Code Sections 653i and 653j but
provides broader protection, for it protects against disclosure of con-
fidential communications by anyone who obtained knowledge of the
communication without the client’s consent. See also EviDENcE CopE
§ 912 (when disclosure with client’s consent constitutes a waiver of
the privilege). The use of the privilege to prevent testimony by eaves-
droppers and those to whom the communication was wrongfully dis-
closed does not, however, affect the rule that the making of the commu-
nication under circumstances where others could easily overhear it is
evidence that the client did not intend the eommunication to be confi-
dential. See Sharon v. Sharon, 79 Cal. 633, 677, 22 Pac. 26, 39 (1889).

Termination of privilege. The privilege may be claimed by a per-
son listed in Section 954, or the privileged information excluded by the
presiding officer under Section 916, only if there is a holder of the
privilege in existence. Hence, the privilege ceases to exist when the
client’s estate is finally distributed and his personal representative is
discharged. This is apparently a change in California law. Under the
existing law, it seems likely that the privilege continues to exist in-
definitely after the client’s death and that no one has authority to
waive the privilege. See Collette v. Sarrasin, 184 Cal. 283, 193 Pac. 571
(1920). See generally Paley v. Superior Court, 137 Cal. App.2d 450,
290 P.2d 617 (1955), and discussion of the analogous situation in
connection with the physician-patient privilege in Tentative Recom-
mendation and a Study Relating to the Uniform Rules of Evidence
(Article V. Privileges), 6 Cavn. Law Revision ComMm’N, ReP., REC. &
Stupies 201, 408-410 (1964). Although there is good reason for main-
taining the privilege while the estate is being administered—particu-
larly if the estate is involved in litigation—there is little reason to
preserve secrecy at the expense of excluding relevant evidence after the
estate is wound up and the representative is discharged.

[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES

Definitions :

Client, see § 951

Confidential communication between client and lawyer, see § 952

Holder of the privilege, see § 953

Lawyer, see § 950

Person, see § 175
General provisions relating to privileges, see §§ 910-920
Similar provisions:

Physician-patient privilege, see § 994

Psychotherapist-patient privilege, see § 1014

§ 955. When lawyer required to claim privilege
955. The lawyer who received or made a communication
subject to the privilege under this article shall claim the priv-
ilege whenever he is present when the communication is sought
to be disclosed and is authorized to claim the privilege under
subdivision (¢) of Section 954.

Comment. The obligation of the lawyer to claim the privilege on be-
half of the client, unless otherwise instrueted by a person authorized
to permit disclosure, is consistent with Section 6068(e) of the Business
and Professions Code.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definition :

Lawyer, see § 950
Similar provisions:

Physician-patient privilege, see § 995

Psychotherapist-patient privilege, see § 1015

§ 956. Exception: Crime or fraud
956. There is no privilege under this article if the services
of the lawyer were sought or obtained to enable or aid anyone
to commit or plan to commit a erime or a fraud.

Comment.. California now recognizes this exception. Abboit v. Su-
perior Court, 78 Cal. App.2d 19, 177 P.2d 317 (1947). Cf. Nowell
v. Superior Court, 223 Cal. App.2d 652, 36 Cal. Rptr. 21 (1963).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definition :

Lawyer, see § 950
Similar provisions:

Marital communications privilege, see § 981

Physician-patient privilege, see

Psychotherapist-patient privilege, see § 1018

§ 957. Exception: Parties claiming through deceased client
957. There is no privilege under this article as to a commu-
nication relevant to an issue between parties all of whom
claim through a deceased client, regardless of whether the
claims are by testate or intestate succession or by inter vivos
transaction.

Comment. The lawyer-client privilege does not apply to a communi-
cation relevant to an issue between parties all of whom claim through
a deceased client. Under existing law, all must claim through the client
by testate or intestate succession in order for this exception to be appli-
cable; a claim by inter vivos transaction apparently is not within the
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exception. Paley v. Superior Court, 137 Cal. App.2d 450, 457-460, 290
P.24 617, 621-623 (1955). Section 957 extends this exception to include
inter vivos transactions.

The traditional exeeption for litigation between claimants by testate
or intestate succession is based on the theory that claimants in privity
with the estate claim through the client, not adversely, and the de-
ceased client presumably would want his communications disclosed in
litigation between such claimants so that his desires in regard to the
disposition of his estate might be correctly ascertained and carried out.
This rationale is equally applicable where one or more of the parties is
claiming by inter vivos transaction as, for example, in an action be-
tween a party who claims under a deed (executed by a client in full
possession of his faculties) and a party who claims under a will exe-
cuted while the client’s mental stability was dubious. See the discus-
sion in Tentative Recommendation and a Study Relating to the Uni-
form Rules of Evidence (Article V. Privileges), 6 CAL. LAw REVISION
ComuM’N, Rep., REC. & STUDIES 201, 392-396 (1964).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definition :

Client, see § 951
Similar provisions:

Marital communications privilege, see § 984

Physician-patient privilege, see § 1000
Psychotherapist-patient privilege, see § 1019

§ 958. Exception: Breach of duty arising out of lawyer-client relationship

958. There is no privilege under this article as to a commu-
nication relevant to an issue of breach, by the lawyer or by the
client, of a duty arising out of the lawyer-client relationship.

Comment. This exception has not been recognized by a holding in
any California case, although dicta in several opinions indicate that it
would be recognized if the question were presented in a proper case.
People v. Tucker, 61 Cal.2d 828, 40 Cal. Rptr. 609, 395 P.2d 449
(1964) ; Henshall v. Coburn, 177 Cal. 50, 169 Pac. 1014 (1917) ; Pacific
Tel. & Tel. Co. v. Fink, 141 Cal. App.2d 332, 3835, 296 P.2d 843, 845
(1956) ; Fleschler v. Strauss, 15 Cal. App.2d 735, 60 P.2d 193 (1936).
See generally WitkiN, CALForNIA EviDENCE § 419 (1958).

It would be unjust to permit a client either to accuse his attorney of
a breach of duty and to invoke the privilege to prevent the attorney
from bringing forth evidence in defense of the charge or to refuse to
pay his attorney’s fee and invoke the privilege to defeat the attorney’s
claim. Thus, for example, if the defendant in a eriminal action claims
that his lawyer did not provide him with an adequate defense, com-
munications between the lawyer and client relevant to that issue are
not privileged. See People v. Tucker, 61 Cal.2d 828, 40 Cal. Rptr. 609,
395 P.2d 449 (1964). The duty involved must, of course, be one aris-
ing out of the lawyer-client relationship, e.g., the duty of the lawyer
to exercise reasonable diligence on behalf of his client, the duty of
the lawyer to care faithfully and account for his client’s property, or
the client’s duty to pay for the lawyer’s services.

[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES
Definitions :
Client, see § 951
Lawyer, see § 950
Similar provisions:
Physician-patient privilege, see § 1001
Psychotherapist-patient privilege, see § 1020

§ 959. Exception: Lawyer as attesting witness

959. There is no privilege under this article as to a com-
munication relevant to an issue concerning the intention or
competence of a client executing an attested document of
which the lawyer is an attesting witness, or concerning the
execution or attestation of such a document.

Comment. This exception relates to the type of communication about
which an attesting witness would testify. The mere fact that an at-
torney acts as an attesting witness should not destroy the lawyer-client
privilege as to all statements made concerning the document attested;
but the privilege should not prohibit the lawyer from performing the
duties expected of an attesting witness. Under existing law, the attest-
ing witness exception is broader, having been used as a device to obtain
information which the lawyer who is an attesting witness received in
his capacity as a lawyer rather than as an attesting witness. See In re
Mullin, 110 Cal. 252, 42 Pac. 645 (1895).

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Authentication of writing by subscribing witness, see §§ 1411-1413
Definitions :

Client, see § 951

Lawyer, see § 950
Opinion as to sanity by subseribing witness, see § 870

§ 960. Exception: Intention of deceased client concerning writing
affecting property interest
960. There is no privilege under this article as to a commu-
nication relevant to an issue concerning the intention of a
client, now deceased, with respect to a deed of conveyance,
will, or other writing, executed by the client, purporting to
affect an interest in property.

Comment. Although the attesting witness exception stated in Sec-
tion 959 is limited to information of the kind to which one would
expect an attesting witness to testify, there is merit to having an excep-
tion that applies to all dispositive instruments. A eclient ordinarily
would desire his lawyer to communicate his true intention with regard
to a dispositive instrument if the instrument itself leaves the matter in
doubt and the client is deceased. Likewise, the client ordinarily would
desire his attorney to testify to communications relevant to the validity
of such instruments after the client dies. Accordingly, two additional
exceptions—Sections 960 and 961——are provided for this purpose. These
exceptions have been recognized by the California decisions only in
cases where the lawyer is an attesting witness. See the Comment to
Evmence Copk § 959.

[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES

Definitions :

Client, see § 951

Property, see § 185

‘Writing, see § 250
Similar provisions :

Physician-patient privilege, see § 1002

Psychotherapist-patient privilege, see § 1021

§ 961. Exception: Validity of writing affecting property interest
961. There is no privilege under this article as to a commu-
nication relevant to an issue concerning the validity of a deed
of conveyance, will, or other writing, executed by a client, now
deceased, purporting to affect an interest in property.

Comment. See the Comment to Section 960.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Client, see § 951
Property, see § 185
‘Writing, see § 250
Similar provisions :
Physician-patient privilege, see § 1003
Psychotherapist-patient privilege, see § 1022

§ 962. Exception: Joint clients

962. Where two or more clients have retained or consulted
a lawyer upon a matter of common interest, none of them, nor
the successor in interest of any of them, may claim a privilege
under this article as to a communication made in the course of
that relationship when such communication is offered in a
civil proceeding between one of such clients (or his successor
in interest) and another of such clients (or his successor in
interest).

Comment. This section states existing law. Clyne v. Brock, 82 Cal.
App.2d 958, 965, 188 P.2d 263, 267 (1947); Croce v. Superior Court,
21 Cal. App.2d 18, 68 P.2d 369 (1937). See also Harris v. Harris, 136
Cal. 379, 69 Pac. 23 (1902).

[Law Revision Commission Comment ( Recommendation, January 1965) ]

CROSS-REFERENCES
Definitions:
Civil proceeding, see § 902
Client, see § 951

Lawyer, see § 950
‘Waiver of privilege by joint holder, see § 912

Article 4. Privilege Not to Testify Against Spouse

§ 970. Privilege not to testify against spouse

970. Except as otherwise provided by statute, a married
person has a privilege not to testify against his spouse in
any proceeding,

Comment. Under this article, a married person has two privileges:
(1) a privilege not to testify against his spouse in any proceeding (Seec-
tion 970) and (2) a privilege not to be called as a witness in any pro-
ceeding to which his spouse is a party (Section 971).
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The privileges under this article are not as broad as the privilege
provided by existing law. Under existing law, a married person has a
privilege to prevent his spouse from testifying against him, but only
the witness spouse has a privilege under this article. Under the existing
law, a married person may refuse to testify for the other spouse, but
no such privilege exists under this article. For a discussion of the rea-
sons for these changes in existing law, see the Law Revision Commis-
sion’s Comment to Code of Civil Procedure Section 1881 (superseded
by the Evidence Code).

The rationale of the privilege provided by Section 970 not to testify
against one’s spouse is that such testimony would seriously disturb or
disrupt the marital relationship. Society stands to lose more from such
disruption than it stands to gain from the testimony which would be
available if the privilege did not exist. The privilege is based in part on
a previous recommendation and study of the California Law Revi-
sion Commission. See 1 Can. Law Revision Comm’'N, Rep., REc.
& StupiEs, Recommendation and Study Relating to the Ma/ntal “For
and Agamst” Testimonial Privilege at F-1 (1957).

ILaw Revision Commission Comment (Recommendation, January 1965) 1
CROSS-REFERENCES
Definition :

Proceeding, see § 901
General provisions relating to privileges, see §§ 910-920

§ 971. Privilege not to be called as a witness against spouse

971. Except as otherwise provided by statute, a married
person whose spouse is a party to a proceeding has a privilege
not to be called as a witness by an adverse party to that pro-
ceeding without the prior express consent of the spouse having
the privilege under this section unless the party calling the
spouse does so in good faith without knowledge of the marital
relationship.

Comment. The privilege of a married person not to be called as a
witness against his spouse is somewhat similar to the privilege given
the defendant in a eriminal case not to be called as a witness (Section
930). This privilege is necessary to avoid the prejudicial effect, for
example, of the prosecution’s calling the defendant’s wife as a witness,
thus forcing her to object before the jury. The privilege not to be
called as a witness does not apply, however, in a proceeding where the
other spouse is not a party. Thus, 2 married person may be called as a
witness in a grand jury proceeding because his spouse is not a party
to that proceeding, but the witness in the grand jury proceeding may
claim the privilege under Section 970 to refuse to answer a question
that would compel him to testify against his spouse.

[Law Revision Commission Comment (Recommendation, January 1965) 1
CROSS-REFERENCES
Definition :

Proceeding, see § 901
See also the Oross-References under Section 970
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§ 972. When privilege not applicable

972. A married person does not have a privilege under
this article in:

(a) A proceeding brought by or on behalf of one spouse
against the other spouse.

(b) A proceeding to commit or otherwise place his spouse
or his spouse’s property, or both, under the control of another
because of the spouse’s alleged mental or physical condition.

(e¢) A proceeding brought by or on behalf of a spouse to
establish his competence.

(d) A proceeding under the Juvenile Court Law, Chapter
2 (commencing with Section 500) of Part 1 of Division 2 of
the Welfare and Institutions Code.

(e) A criminal proceeding in which one spouse is charged
with :

(1) A ecrime against the person or property of the other
spouse or of a child of either, whether committed before or
during marriage.

(2) A ecrime against the person or property of a third
person committed in the course of committing a crime against
the person or property of the other spouse, whether committed
before or during marriage.

(3) Bigamy or adultery.

(4) A crime defined by Section 270 or 270a of the Penal
Code.

Comment. The exceptions to the privileges under this article are
similar to those contained in Code of Civil Procedure Section 1881(1)
and Penal Code Section 1322, both of which are superseded by the
Evidence Code. However, the exceptions in this section have been
drafted so that they are consistent with those provided in Article 5
(commencing with Section 980) of this chapter (the privilege for con-
fidential marital communiecations).

A discussion of comparable exceptions may be found in the Com-
ments to the sections in Article 5 of this chapter.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Definitions:

Criminal proceeding, see § 903
Person, see § 175
Proceeding, see § 901
Property, see § 185
Similar provisions: .
Marital communications privilege, sm§ 982-986
Physician-patient privilege, see §§ 1 1005
Psychotherapist-patient privilege, see §§ 1024, 1025
See also the Cross-References under Section 970

§ 973. Waiver of privilege
973. (a) Unless erroneously compelled to do so, a married
person who testifies in a proceeding to which his spouse is a
party, or who testifies against his spouse in any proceeding,
does not have a privilege under this article in the proceeding
in which such testimony is given.




1174 EVIDENCE CODE—PRIVILEGES

(b) There is no privilege under this article in a civil pro-
ceeding brought or defended by a married person for the im-
mediate benefit of his spouse or of himself and his spouse.
Comment. Section 973 contains special waiver provisions for the
privileges provided by this article.

Subdivision (a). Under subdivision (a), a married person who
testifies in a proceeding to which his spouse is @ party waives both
privileges provided for in this article. Thus, for example, a married
person cannot call his spouse as a witness to give favorable testimony
and have that spouse invoke the privilege provided in Section 970 to
keep from testifying on eross-examination to unfavorable matters; nor
can a married person testify for an adverse party as to particular mat-
ters and then invoke the privilege not to testify against his spouse as
to other matters.

In any proceeding where a married person’s spouse is nof a party,
the privilege not to be called as a witness is not available, and a mar-
ried person may testify like any other witness without waiving the
privilege provided under Section 970 so long as he does not festify
agatnst his spouse. However, under subdivision (a), the privilege not
to testify against his spouse in that proceeding is waived as to all mat-
ters if he testifies against his spouse as to any matter.

The word ‘‘proceeding’’ is defined in Section 901 to include any
action, civil or eriminal. Hence, the privilege is waived for all purposes
in an action if the spouse entitled to claim the privilege testifies at any
time during the action. For example, if a civil action involves issues
being separately tried, a wife whose husband is a party to the litigation
may not testify for her husband at one trial and invoke the privilege
in order to avoid testifying against him at a separate trial of a different
issue. Nor may a wife testify against her husband at a preliminary
hearing of a criminal action and refuse to testify against him at the
trial.

Subdivision (b). This subdivision precludes married persons from
taking unfair advantage of their marital status to esecape their duty
to give testimony under Section 776, which supersedes Code of Civil
Procedure Section 2055. It recognizes a doctrine of waiver that has been
developed in the California cases. Thus, for example, when suit is
brought to set aside a conveyance from husband to wife allegedly in
fraud of the husband’s creditors, both spouses being named as defend-
ants, it has been held that setting up the conveyance in the answer
as a defense waives the privilege. Tobias v. Adams, 201 Cal. 689, 258
Pac. 588 (1927) ; Schwartz v. Brandon, 97 Cal. App. 30, 275 Pac. 448
(1929). But c¢f. Marple v. Jackson, 184 Cal. 411, 193 Pac. 940 (1920).
Also, when husband and wife are joined as defendants in a quiet title
action and assert a claim to the property, they have been held to have
waived the privilege. Hagen v. Silva, 139 Cal. App.2d 199, 293 P.2d
143 (1956). And when both spouses joined as plaintiffs in an action
to recover damages to one of them, each was held to have waived the
privilege as to the testimony of the other. In re Strand, 123 Cal. App.
170, 11 P.2d 89 (1932). (It should be noted that, with respect to dam-
ages for personal injuries, Civil Code Section 163.5 (added by Cal.
Stats. 1957, Ch. 2334, § 1, p. 4066) provides that all damages awarded
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to a married person in a civil action for personal injuries are the sep-
arate property of such married person.) This prineciple of waiver has
seemingly been developed by the case law to prevent a spouse from
refusing to testify as to matters which affect his own interest on the
ground that such testimony would also be ‘‘against’’ his spouse. It has
been held, however, that a spouse does not waive the privilege by
making the other spouse his agent, even as to transactions involving
the agency. Ayres v. Wright, 103 Cal. App. 610, 284 Pae. 1077 (1930).
[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definitions :

Civil proceeding, see § 902
Proceeding, see § 901

Article 5. Privilege for Confidential Marital Communications

§ 980. Privilege for confidential marital communications
980. Subject to Section 912 and except as otherwise pro-
vided in this article, a spouse (or his guardian or conservator
when he has a guardian or conservator), whether or not a
party, has a privilege during the marital relationship and
afterwards to refuse to disclose, and to prevent another from
disclosing, a communication if he claims the privilege and
the communication was made in confidence between him and
the other spouse while they were husband and wife.
Comment. Section 980 is the basie statement of the privilege for con-
fidential marital communications. Exceptions to this privilege are
stated in Sections 981-987.

Who can claim the privilege. Under Section 980, both spouses are
the holders of the privilege and either spouse may claim it. Under
existing law, the privilege may belong only to the nontestifying spouse
inasmuch as Code of Civil Procedure Section 1881(1), superseded by
the Evidence Code, provides: ‘‘[N]or can either . . . be, without the
consent of the other, examined as to any communication made by one
to the other during the marriage.”” (Emphasis added.) It is likely, how-
ever, that Section 1881(1) would be construed to grant the privilege to
both spouses. See In re De Neef, 42 Cal. App.2d 691, 109 P.2d 741
(1941). But see People v. Keller, 165 Cal. App.2d 419, 423-424, 332
P.2d 174, 176 (1958) (dictum).

A guardian of an incompetent spouse may claim the privilege on
behalf of that spouse. However, when a spouse is dead, no one can
claim the privilege for him; the privilege, if it is to be claimed at all,
can be claimed only by or on behalf of the surviving spouse.

Termination of marriage. The privilege may be claimed as to con-
fidential communications made during a marriage even though the mar-
riage has been terminated at the time the privilege is claimed. This
states existing law. Cope Civ. Proc. § 1881(1) (superseded by the
Evidence Code) ; People v. Mullings, 83 Cal. 138, 23 Pac. 229 (1890).
Free and open communication between spouses would be unduly in-
hibited if one of the spouses could be compelled to testify as to the
nature of such communications after the termination of the marriage.
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Eavesdroppers. The privilege may be asserted to prevent testimony
by anyone, including eavesdroppers. To a limited extent, this consti-
tutes a change in California law. See the Comment to EvipENcE CoDE
§ 954. See generally People v. Peak, 66 Cal. App.2d 894, 153 P.2d 464
(1944) ; People v. Morhar, 78 Cal. App. 380, 248 Pac. 975 (1926);
People v. Mitchell, 61 Cal. App. 569, 215 Pae. 117 (1923). Section 980
also changes the existing law which permits a third party, to whom one
of the spouses had revealed a confidential communication, to testify
concerning it. People v. Swaile, 12 Cal. App. 192, 195-196, 107 Pac. 134,
137 (1909) ; People v. Chadwick, 4 Cal. App. 63, 72, 87 Pac. 384, 387-
388 (1906). See also Wolfle v. United States, 291 U.S. 7 (1934). Under
Section 912, such conduet would constitute a waiver of the privilege
only as to the spouse who makes the disclosure.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

General provisions relating to privileges, see §§ 910-920
Presumption that communication confidential, see § 917
Privilege of spouse not to be called as witness, see § 971
Privilege of spouse not to testify, see § 970

§ 981. Exception: Crime or fraud

981. There is no privilege under this article if the com-
munication was made, in whole or in part, to enable or aid
anyone to commit or plan to commit a crime or a fraud.

Comment. California recognizes this as an exeception to the lawyer-
client privilege, but it does not appear to have been recognized in the
California cases dealing with the confidential marital communications
privilege. Nonetheless, the exception does not seem so broad that it
would impair the values that the privilege is intended to preserve; in
many cases, the evidence which would be admissible under this excep-
tion will be vital in order to do justice between the parties to a lawsuit.
This exception would not, of course, infringe on the privileges aceorded
to a married person under Sections 970 and 971.

It is important to note that the exception provided by Section 981
is quite limited. It does not permit disclosure of ecommunications that
merely reveal a plan to commit a erime or fraud; it permits disclosure
only of communications made to enable or aid anyone to commit or
plan to commit a crime or fraud. Thus, unless the communication is
for the purpose of obtaining assistance in the commission of the crime
or fraud or in furtherance thereof, it is not made admissible by the
exception provided in this section. Cf. People v. Pierce, 61 Cal.2d 879,
40 Cal. Rptr. 845, 395 P.2d 893 (1964) (husband and wife who con-
spire only between themselves against others cannot claim immunity
from prosecution for conspiracy on the basis of their marital status).
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Similar provisions:

Lawyer-client privilege, see § 956
Physician-patient px_-iviiege, see §
Psychotherapist-patient privilege, see § 1018
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§ 982. Exception: Commitment or similar proceeding

982. There is no privilege under this article in a proceed-
ing to commit either spouse or otherwise place him or his
property, or both, under the control of another because of his
alleged mental or physical condition.

Comment. Sections 982 and 983 express existing law. Cope Civ. Proc.
§ 1881(1) (superseded by the Evidence Code). Commitment and com-
petency proceedings are undertaken for the benefit of the subject
person. Frequently, much or all of the evidence bearing on a spouse’s
competency or lack of competency will consist of communications to
the other spouse. It would be undesirable to permit either spouse to
invoke a privilege to prevent the presentation of this vital information
inasmuch as these proceedings are of such vital importance both to
society and to the spouse who is the subject of the proceedings.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Definition ;

Proceeding, see § 901
Similar provisions:

Marital testimonial privilege, see § 972(b)

Physician-patient privilege, see

Psychotherapist-patient privilege, see § 1024

§ 983. Exception: Proceeding to establish competence
983. There is no privilege under this article in a proceed-
ing brought by or on behalf of either spouse to establish his
competence.
Comment. See the Comment to Section 982.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definition ;
Proceeding, see § 901
Similar provisions:
Marital testimonial privilege, see % 972 (¢)
Physician-patient privilege, see § 1005
Psychotherapist-patient privilege, see § 1025

§ 984. Exception: Proceeding between spouses

984. There is no privilege under this article in:

(a) A proceeding brought by or on behalf of one spouse
against the other spouse.

(b) A proceeding between a surviving spouse and a person
who claims through the deceased spouse, regardless of whether
such claim is by testate or intestate succession or by inter
vivos transaction.

Comment. The exception to the marital communications privilege for
litigation between the spouses states existing law. Cope Civ. Proc.
§ 1881(1) (superseded by the Evidence Code). Section 984 extends
the principle to cases where one of the spouses is dead and the litiga-
tion is between his successor and the surviving spouse. See generally
Estate of Qillett, 73 Cal. App.2d 588, 166 P.2d 870 (1946).

[Law Revision Commission Comment (Recommendation, January 1965) 1
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CROSS-REFERENCES
Definition :
Proceeding, see § 901
Similar provisions :
Lawyer-client privilege, see § 957
Marital testimonial privilege, see § 972(a)
Physician-patient privilege, see § 1
Psychotherapist-patient privilege, see § 1019

§ 985. Exception: Certain criminal proceedings

985. There is no privilege under this article in a criminal
proceeding in which one spouse is charged with:

(a) A crime committed at any time against the person or
property of the other spouse or of a child of either.

(b) A crime committed at any time against the person or
property of a third person committed in the course of com-
mitting a erime against the person or property of the other
spouse.

(e) Bigamy or adultery.

(d) A crime defined by Section 270 or 270a of the Penal
Code.

Comment. This exception restates with minor variations an exception
that is recognized under existing law. Cope Crv. Proc. § 1881(1)
(superseded by the Evidence Code). Sections 985 and 986 together
create an exception for all the proceedings mentioned in Section 1322
of the Penal Code (superseded by the Evidence Code).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Criminal proceeding, see § 903
Person, see § 175
Property, see § 185

Similar provision :
Marital testimonial privilege, see § 972(e)

§ 986. Exception: Juvenile court proceeding
986. There is no privilege under this article in a proceed-
ing under the Juvenile Court Law, Chapter 2 (commencing
with Section 500) of Part 1 of Division 2 of the Welfare and
Institutions Code.
Comment. See the Comment to Section 985.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Similar provigion :

Marital testimonial privilege, see § 972(d)

§ 987. Exception: Communication offered by spouse who is criminal defendant
987. There is no privilege under this article in a criminal
proceeding in which the communication is offered in evidence
by a defendant who is one of the spouses between whom the
communication was made.
Comment. This exception does not appear to have been recognized
in any California case. Nonetheless, it is a desirable exception. When
a married person is the defendant in a criminal proceeding and seeks
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to introduce evidence which is material to his defense, his spouse (or
his former spouse) should not be privileged to withhold the infor-
mation.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Definition :

Criminal proceeding, see § 903

Artticle 6. Physician-Patient Privilege
§ 990. “Physician”

990. As used in this article, ‘‘physician’’ means a person
authorized, or reasonably believed by the patient to be author-
ized, to practice medicine in any state or mation.

Comment. Defining ‘‘physician’’ to include a person ‘‘reasonably
believed by the patient to be authorized’’ to practice medicine changes
the existing law whieh requires that the physician be licensed. See CopE
Crv. Proc. § 1881(4) (superseded by the Evidence Code). But, if this
privilege is to be recognized, it should protect the patient from reason-
able mistakes as to unlicensed practitioners. The privilege also should
be applicable to communications made to a physician authorized to
practice in any state or nation. When a California resident travels out-
side the State and has occasion to visit a physician during such travel,
or when a physician from another state or nation participates in the
treatment of a person in California, the patient should be entitled to
assume that his communications will be given as much protection as
they would be if he consulted a California physician in California. A
patient should not be foreed to inquire about the jurisdictions where
the physician is authorized to practice medicine and whether such juris-
dictions recognize the physician-patient privilege before he may safely
communicate with the physician.

[Law Revision Commission Comment (Recommendation, January 1965)J
CROSS-REFERENCES
Definitions :
Patient, see § 991
_State, see § 220
Similar provisions:
‘Lawyer-client privilege, see § 950
Psychotherapist-patient privilege, see § 1010

‘§ 991. “Patient”

991. As used in this article, ‘‘patient’’ means a person
who consults a physician or submits to an examination by a
physician for the purpose of securing a diagnosis or preven-
tive, palliative, or curative treatment of his physical or mental
or emotional condition.

Comment. ‘‘Patient’’ means a person who consults a physician for
the purpose of diagnosis or treatment. This definition modifies existing
California law; under existing law, a person who consults a physician
for diagnosis only has no physician-patient privilege. City & County of
San Francisco v. Superior Court, 37 Cal.2d 227, 231, 231 P.2d 26, 28
(1951) (physician-patient privilege ‘‘cannot be invoked when no treat-
ment is contemplated or given’’).
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There seems to be little reason to perpetuate the distinetion made
between consultations for the purpose of diagnosis and consultations for
the purpose of treatment. Persons do not ordinarily consult physicians
from idle curiosity. They may be sent by their attorney to obtain a
diagnosis in contemplation of some legal proceeding—in which case the
attorney-client privilege will afford protection. See, e.g., City & County
of San Francisco v. Superior Court, 37 Cal.2d 227, 231 P.2d 26 (1951).
They may submit to an examination for insurance purposes—in which
case the insurance contract will contain appropriate waiver provisions.
They may seek diagnosis from one physician to check the diagnosis
made by another. They may seek diagnosis from one physician in
contemplation of seeking treatment from another. Communications
made under such circumstances are as deserving of protection as are
communications made to a treating physician.

[Legislative Committee Comment (Senate J., Apr. 21, 1865)]

CROSS-REFERENCES
Definition :

Physician, see § 990

Similar provisions:
Lawyer-client privilege, see § 951
Psychotherapist-patient privilege, see § 1011

§ 992. “Confidential communication between patient and physician”

992. As used in this article, ‘‘confidential communication
between patient and physician’’ means information, including
information obtained by an examination of the patient, trans-
mitted between a patient and his physician in the course of
that relationship and in confidence by a means which, so far
as the patient is aware, discloses the information to no third
persons other than those who are present to further the in-
terest of the patient in the consultation or those to whom dis-
closure is reasonably necessary for the transmission of the
information or the acecomplishment of the purpose for which
the physician is consulted, and includes advice given by the
physician in the course of that relationship.

Comment. This section generally restates existing law, except that
it is uncertain whether a doctor’s statement to a patient giving his
diagnosis is presently covered by the privilege. S8ee Cope Crv. Proc.
§ 1881(4) (superseded by the Evidence Code). See also the Comment
to EvipENcE CopE § 952.

The definition here is sufficiently broad to include matters that are
not ordinarily thought of as ‘‘communications.”” It is the communica-
tions that are defined here, however, to which reference is made
throughout the remainder of the article. Under Section 994, the privi-
lege applies to the communications defined here. And the exceptions in
Sections 996-1007 that relate to particular communications also apply
to the communications defined here. Thus, there is no information pro-
tected by the privilege in Section 994 to which the exceptions cannot be
applied in an appropriate case.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
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CROSS-REFERENCES
Definitions :

Patient, see § 991

Physician, see § 990
Disclosure to third person, when privileged, see § 912
Presumption that communication was confidential, see § 917
Similar provisions:

Lawyer-client privilege, see § 952

Psychotherapist-patient privilege, see § 1012

§ 993. “Holder of the privilege”

993. As used in this article, ‘‘holder of the privilege’’
means:

(a) The patient when he has no guardian or conservator.

(b) A guardian or conservator of the patient when the pa-
tient has a guardian or conservator.

(¢) The personal representative of the patient if the patient
is dead.

Comment. A guardian of the patient is the holder of the privilege if
the patient has a guardian. If the patient has separate guardians of his
estate and of his person, either guardian may claim the privilege. The
provision making the personal representative of the patient the holder
of the privilege when the patient is dead may change California law.
The existing law may be that the privilege survives the death of the
patient in some cases and that no one can waive it on behalf of the
patient. See the discussion in ZTentalive Becommendation and ¢ Study
Relating to the Uniform Rules of Evidence (Article V. Privileges), 6
Cavr, Law RevisioNn CoMmm’N, Rep., Rec. & STupiEs 201, 408-410 (1964).
Sections 993 and 994 enable the personal representative to protect the
interest of the patient’s estate in the confidentiality of these statements
and to waive the privilege when the estate would benefit by waiver.
‘When the patient’s estate has no interest in preserving confidentiality,
or when the estate has been distributed and the representative dis-
charged, the importance of providing complete access to information
relevant to a particular proceeding should prevail over whatever re-
maining interest the decedent may have had in secrecy.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definition :

Patient, see § 991

Similar provisions:

Lawyer-client privilege, see § 953
Psychotherapist-patient privilege, see § 1013

§ 994. Physician-patient privilege

994. Subject to Section 912 and except as otherwise pro-
vided in this article, the patient, whether or not a party, has
a privilege to refuse to disclose, and to prevent another from
disclosing, a confidential communieation between patient and
physician if the privilege is claimed by:

(a) The holder of the privilege;

(b) A person who is authorized to claim the privilege by
the holder of the privilege; or
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(¢) The person who was the physician at the time of the
confidential communieation, but such person may not claim
the privilege if there is no holder of the privilege in existence
or if he is otherwise instructed by a person authorized to per-
mit diselosure.

Comment. This section, like Section 954 (lawyer-client privilege),
is based on the premise that the privilege must be claimed by a person
who is authorized to claim the privilege. If there is no claim of privilege
by a person with authority to make the claim, the evidence is admissible.
See the Commenis to EvipEnce CopE §§ 993 and 954.

For the reasons indicated in the Comment to Section 954, an eaves-
dropper or other interceptor of a communication privileged under this
section is not permitted to testify to the communication.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Definitions :

Confidential communication between patient and physician, see § 992
Holder of the privilege, see § 993
Patient, see § 991
Physician, see § 990
General provisions relating to privileges, see §§ 910-920
Similar provisions:
Lawyer-client privilege, see § 954
Psychotherapist-patient privilege, see § 1014

§ 995. When physician required to claim privilege
995. The physician who received or made a communication
subject to the privilege under this article shall elaim the privi-
lege whenever he is present when the communication is sought
to be disclosed and is authorized to claim the privilege under
subdivision (c) of Section 994.

Comment. The obligation of the physician to claim the privilege on
behalf of the patient, unless otherwise instrueted by a person authorized
to permit disclosure, is consistent with Section 2379 of the Business and
Professions Code.

[Law Revision Commission Comment ( Recommendation, January 1965) 1
CROSS-REFERENCES
Definition :

Physician, see § 990

Similar provisions:

Lawyer-client privilege, see § 955
Psychotherapist-patient privilege, see § 1015

§ 996. Exception: Patient-litigant exception

996. There is no privilege under this article as to a com-
munication relevant to an issue concerning the condition of
the patient if such issue has been tendered by :

(a) The patient;

(b) Any party claiming through or under the patient;

{(¢) Any party-claiming as a beneficiary of the patient
through a contract to which the patient is or was a party; or

(d) The plaintiff in an action brought under Section 376
or 377 of the Code of Civil Procedure for damages for the
injury or death of the patient.
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Comment. Section 996 provides that the physiciap-patient privilege
does not exist in any proceeding in which an issue concerning the con-
dition of the patient has been tendered by the patient. If the patient
himself tenders the issue of his condition, he should not be able to with-
hold relevant evidence from the. opposing party by the exercise of the
physician-patient privilege.

A limited form of this exception is recognized by Code of Civil
Procedure Section 1881(4) (superseded by the Evidence Code) which
makes the privilege inapplicable in personal injury actions. This excep-
tion is also recognized in various types of administrative proceedings
where the patient tenders the issue of his condition. E.g., LaBor CoDE
§§ 4055, 5701, 5703, 6407, 6408 (proceedings before the Industrial Ae-
cident Commission). The exception provided by Section 996 applies
not only to proceedings before the Industrial Accident Commission but
also to any other proceeding where the patient tenders the issue of his
- condition. The exception in Section 996 also states existing law in
applying the exception to other situations where the patient himself
has raised the issue of his condition. In re Cathey, 55 Cal.2d 679, 690-
692, 12 Cal. Rptr. 762, 768, 361 P.2d 426, 432 (1961) (prisoner in state
medical facility waived physician-patient privilege by putting his men-
tal condition in issue by application for habeas corpus) ; see also City &
County of San Francisco v. Superior Court, 37 Cal.2d 227, 232, 231
P.2d 26, 28 (1951) (personal injury case).

Section 996 also provides that there is no privilege in an action
brought under Section 377 of the Code of Civil Procedure (wrongful
death). Under Code of Civil Procedure Section 1881(4) (superseded by
the Evidence Code), a person authorized to bring the wrongful death
action may consent to the testimony by the physician. As far as testi-
mony by the physician is eoncerned, there is no reason why the rules of
evidence should be different in a case where the patient brings the action
and a case where someone else sues for the patient’s wrongful death.

Section 996 also provides that there is no privilege in an action
brought under Section 376 of the Code of Civil Procedure (parent’s
action for injury to child). In this case, as in a case under the wrong-
ful death statute, the same rule of evidence should apply when the
parent brings the action as applies when the child is the plaintiff.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Definition :
Patient, see § 991

Similar provision: .
Psychotherapist-patient privilege, see § 1016

§ 997. Exception: Crime or tort

997. There is no privilege under this article if the services
of the physician were sought or obtained to enable or aid any-
one to commit or plan to commit a crime or a tort or to escape
detection or apprehension after the commission of a erime or
a tort.

Comment. This section is considerably broader in scope than Section
956 which provides that the lawyer-client privilege does not apply
when the communication was made to enable anyone to commit or plan
to commit a erime or a fraud. Section 997 creates an exception to the
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physician-patien® privilege where the services of the physician were
sought or obtained to enable or aid anyone to commit or plan to commit
a crime or a tort, or to escape detection or apprehension after commis-
sion of a crime or a fort. People seldom, if ever, consult their physi-
cians in regard to matters which might subsequently be determined to
be a tort, and there is no desirable end to be served by encouraging
such communications. On the other hand, people often consult lawyers
about matters which may later turn out to be torts and it is desirable
to encourage discussion of such matters with lawyers. Whether the ex-
ception provided by Section 997 now exists in California has not been
determined in any decided case, but it probably would be recognized in
an appropriate case in view of the similar court-created exception to
the lawyer-client privilege. See the Comment to EvipEncE CobE § 956.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition :

Physician, see § 990
Similar provisions:

Lawyer-client privilege, see § 956

Marital communications privilege, see § 981
Psychotherapist-patient privilege, see § 1018

§ 998. Exception: Criminal proceeding
998. There is no privilege under this article in a eriminal
proceeding.
Comment. The physician-patient privilege is not now applicable in
a criminal proceeding. Cope Civ. Proc. § 1881(4) (superseded by the
Evidence Code). See also People v. Griffith, 146 Cal. 339, 80 Pac. 68

(1905).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) 1
CROSS-REFERENOCES

Definition :

Criminal proceeding, see § 903

§ 999. Exception: Proceeding to recover damages for criminal conduct

999. There is no privilege under this article in a proceed-
ing to recover damages on account of conduct of the patient
which constitutes a crime.

Comment. Section 999 makes the physician-patient privilege inap-
plicable in civil actions to recover damages for any eriminal conduet,
whether or not felonious, on the part of the patient. Under Sections
1290-1292 (hearsay), the evidence admitted in the ecriminal trial
would be admissible in a subsequent eivil trial as former testimony.
Thus, if the exception provided by Section 999 did not exist, the evi-
dence subject to the privilege would be available in a civil trial only
if a eriminal trial were conducted first; it would not be available if the
civil trial were conducted first. The admissibility of evidence should
not depend on the order in which civil and criminal matters are tried.
This exception is provided, therefore, so that the same evidence is avail-
able in the civil case without regard to when the criminal case is tried.
[Law Revision Commission Comment (Recommendation, January 1965) ]
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. CROSS-REFERENCES
Definitions :
Conduct, see § 125
Patient, see § 991
Proceeding, see § 901

§ 1000. Exception: Parties claiming through deceased patient

1000. There is no privilege under this article as to a com-
munieation relevant to an issue between parties all of whom
claim through a deceased patient, regardless of whether the
claims are by testate or intestate succession or by inter vivos
transaction.

Comment. See the Comment to Section 957.
[Law Revision Commission Comment (Recommendation, January 1965) 1
CROSS-REFERENCES
Definition :
Patient, see § 991
Similar provisions:
Lawyer-client privilege, see § 957
Marital communications privilege, see § 984
Psychotherapist-patient privilege, see § 1019

§ 1001. Exception: Breach of duty arising out of physician-patient
relationship

1001. There is no privilege under this article as to a com-
munication relevant to an issue of breach, by the physician or
by the patient, of a duty arising out of the physician-patient
relationship.

Comment. See the Comment to Section 958.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Patient, see § 991
Physician, see § 990
Similar provisions :

Lawyer-client privilege, see § 958
Psychotherapist-patient privilege, see § 1020

§ 1002. Exception: Intention of deceased patient concerning writing
affecting property interest
1002. There is no privilege under this article as to a com-
munication relevant to an issue concerning the intention of
a patient, now deceased, with respect to a deed of conveyance,
will, or other writing, executed by the patient, purporting to
affect an interest in property.

Comment. Existing law provides exceptions virtually coextensive
with those provided in Sections 1002 and 1003. Cope Civ. Proc.
§ 1881(4) (superseded by the Evidence Code). See the Comment to
Section 960.

[Law Revision Commission Comment (Recommendation, January 1965) 1

. CROSS-REFERENCES

Definitions:

Patient, see § 991

Property, see § 185

Writing, see § 250
Similar provisions:

Lawyer-client privilege, see § 960

Psychotherapist-patient privilege, see § 1021
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§ 1003. Exception: Validity of writing affecting property interest

1003. There is no privilege under this article as to a com-
munication relevant to an issue concerning the validity of a
deed of conveyance, will, or other writing, executed by a
patient, now deceased, purporting to affect an interest in
property.
Comment. See the Comment to Section 1002,
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions:
Patient, see § 991
Property, see § 185
Writing, see § 250
Similar provisions:

Lawyer-client privilege, see § 961
Psychotherapist-patient privilege, see § 1022

§ 1004. Exception: Commitment or similar proceeding
1004. There is no privilege under this article in a proceed-
ing to commit the patient or otherwise place him or his prop-
erty, or both, under the control of another because of his
alleged mental or physical condition. '
Comment. This exception covers not only commitments of mentally
ill persons but also such cases as the appointment of a conservator
under Probate Code Section 1751. In these cases, the proceedings are
being conducted for the benefit of the patient and he should not have
a privilege to withhold evidence that the court needs in order to act
properly for his welfare. There is no similar exception in existing law,
McClenahan v. Keyes, 188 Cal. 574, 584, 206 Pac. 454, 458 (1922)
(dictum). But see 35 Ops. CaL. Arry. GEN. 226 (1960), regarding the
unavailability of the present physician-patient privilege where the
physician acts pursuant to court appointment for the explicit purpose
of giving testimony.
[Law Revision Commission Comment ( Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Patient, see § 991
Proceeding, see § 901
Property, see § 185
Similar provisions:
Marital communications privilege, see § 982

Marital testimonial privilege, see § 972(b)
Psychotherapist-patient privilege, see § 1024

§ 1005. Exception: Proceeding to establish competence
1005. There is no privilege under this article in a proceed-
ing brought by or on behalf of the patient to establish his
competence.
Comment. This exception is new to California law. When a patient
has placed his mental condition in issue by instituting a proceeding to
establish his competence, he should not be permitted to withhold the

most vital evidence relating thereto.
[Law Revision Commission Comment (Recommendation, January 1965) ]




EVIDENCE CODE—PRIVILEGES 1187

CROSS-REFERENCES

Definitions :

Patient, see § 991

Proceeding, see § 901
Similar provisions:

Marital communications privilege, see § 983

Marital testimonial privilege, see § 972(c)

Psychotherapist-patient privilege, see § 1025

§ 1006. Exception: Required report

1006. There is no privilege under this article as to infor-
mation that the physician or the patient is required to report
to a public employee, or as to information required to be
recorded in a public office, if such report or record is open to
publie inspection.

Comment. This exception is not recognized by existing law. However,
no valid purpose is served by preventing the use of relevant informa-
tion when the law requiring the information to be reported to a public
office does not restrict diselosure.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Patient, see § 991

Physician, see §

Public employee, see § 195
Similar provision :

Psychotherapist-patient privilege, see § 1026

§ 1007. Exception: Proceeding to terminate right, license, or privilege

1007. There is no privilege under this article in a proceed-
ing brought by a public entity to determine whether a right,
authority, license, or privilege (including the right or privilege
to be employed by the public entity or to hold a publie office)
should be revoked, suspended, terminated, limited, or condi-
tioned.

Comment. Section 998 provides that the physician-patient privilege
does not apply in ecriminal proceedings. Section 1007 provides that
the physician-patient privilege may not be claimed in those adminis-
trative proceedings that are comparable to criminal proceedings, ¢.e.,
proceedings brought for the purpose of imposing discipline of some
sort. Under existing law, the physician-patient privilege is available
in all administrative proceedings conducted under the Administrative
Procedure Aect because it has been incorporated by reference in Gov-
ernment Code Section 11513(e) ; but it is not specifically made avail-
able in administrative proceedings not conducted under the Adminis-
trative Procedure Act because the statute granting the privilege in
terms applies only to civil actions. The Evidence Code sweeps away
this distinetion, which has no basis in reason, and conditions the avail-
ability of the privilege in administrative proceedings on the nature
of the proceeding in which the privilege is invoked.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definitions:

Proceedings, see § 901
Public entity, see § 200
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Article 7. Psychotherapist-Patient Privilege

§ 1010. “Psychotherapist’

1010. As used in this article, ‘“psychotherapist’’ means:

(a) A person authorized, or reasonably believed by the pa-
tient to be authorized, to practice medicine in any state or
nation who devotes, or is reasonably believed by the patient
to devote, a substantial portion of his time to the practice of
psychiatry ; or

(b) A person certified as a psychologist under Chapter 6.6
(commencing with Section 2900) of Division 2 of the Business
and Professions Code.

Comment. A ‘‘psychotherapist’’ is defined to include only a person
who is or who is reasonably believed to be a psychiatrist or who is a
California certified psychologist (see Bus. & Pror. Copg § 2900 et seq.).
See the Comment to Section 990.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Patient, see § 1011

State, see § 220
Similar provisions :

Lawyer-client privilege, see § 950
Physician-patient privilege, see § 990

§ 1011. “Patient”

1011. As used in this article, ‘‘patient’’ means a person
who consults a psychotherapist or submits to an examination
by a psychotherapist for the purpose of securing a diagnosis
or preventive, palliative, or curative treatment of his mental
or emotional condition or who submits to an examination of his
mental or emotional condition for the purpose of scientific
research on mental or emotional problems.

Comment. See the Comment to Section 991. Section 1011 is com-
parable to Section 991 (physician-patient privilege) except that the
definition of ‘‘patient’’ in Section 1011 ineludes not only persons seek-
ing diagnosis or treatment of a mental or emotional condition but also
persons who submit to examination for purposes of psychiatric or
psychological research. See the Comment to Section 1014.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) 1

CROSS-REFERENCES
Definition :

Psychotherapist, see § 1010

Similar provisions:
Lawyer-client privilege, see § 951
Physician-patient privilege, see § 991

§ 1012. “Confidential communication between patfient and psychotherapist”
1012. As used in this article, ‘‘confidential communication
between patient and psychotherapist’’ means information, in-
cluding information obtained by an examination of the pa-
tient, transmitted between a patient and his psychotherapist
in the course of that relationship and in confidence by a means
which, so far as the patient is aware, discloses the information




EVIDENCE CODE—PRIVILEGES 1189

to no third persons other than those who are present to fur-
ther the interest of the patient in the consultation or examina-
tion or those to whom disclosure is reasonably necessary for
the transmission of the information or the accomplishment of
the purpose of the consultation or examination, and includes
advice given by the psychotherapist in the course of that
relationship.
Comment. See the Comment to Section 992.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Patient, see § 1011
Psychotherapxst, see § 1010
Disclosure to third person, when privileged, see § 9
Presumption that communication was confidential, see § 017
Similar provisions:

Lawyer-client privilege, see § 952
Physician-patient privilege, see § 992

§ 1013. “Holder of the privilege”
1013. As used in this article, ‘‘holder of the privilege”
means:
(a) The patient when he has no guardian or conservator.
(b) A guardian or conservator of the patient when the pa-
tient has a guardian or conservator.
(e) The personal representative of the patient if the pa-
tient is dead.
Comment. See the Comment to Section 993. .
[Law Revision Commission Comment (Recommendation, January 1965) j
CROSS-REFERENCES
Definition :
Patient, see § 1011
Similar provisions:

Lawyer-client privilege, see § 953
Physician-patient pnvﬁege, see § 993

§ 1014. Psychotherapist-patient privilege
1014. Subject to Section 912 and except as s otherwise pro-
vided in this article, the patient, whether or not a party, has
a privilege to refuse to disclose, and to prevent another from
disclosing, a confidential communication between patlent and
psychotherapist if the privilege is claimed by:
(a) The holder of the privilege;
(b) A person who is authorized to claim the privilege by
the holder of the privilege; or
(¢) The person who was the psychotherapist at the time of
the confidential communication, but such person may not claim
the privilege if there is no holder of the privilege in existence
or if he is otherwise instructed by a person authorized to per-
mit disclosure. ’
Comment. This article creates a psychotherapist-patient privilege
that provides much broader protection than the physician-patient
privilege.
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Psychiatrists now have only the physician-patient privilege which
is enjoyed by physicians generally. On the other hand, persons who con-
sult certified psychologists have a much broader privilege under Busi-
ness and Professions Code Section 2904 (superseded by the Evidence
Code). There is no rational basis for this distinetion.

A broad privilege should apply to both psychiatrists and certified
psychologists. Psychoanalysis and psychotherapy are dependent upon
the fullest revelation of the most intimate and embarrassing details
of the patient’s life. Research on mental or emotional problems re-
quires similar disclosure. Unless a patient or research subject is assured
that such information can and will be held in utmost confidence, he will
be reluctant to make the full disclosure upon which diagnosis and
treatment or complete and accurate research depends.

The Law Revision Commission has received several reliable reports
that persons in need of treatment sometimes refuse such treatment from
psychiatrists because the confidentiality of their communications can-
not be assured under existing law. Many of these persons are seriously
disturbed and constitute threats to other persons in the community.
Accordingly, this article establishes a new privilege that grants to
patients of psychiatrists a privilege much broader in scope than the
ordinary physician-patient privilege. Although it is recognized that
the granting of the privilege may operate in particular cases to with-
hold relevant information, the interests of society will be better served
if psychiatrists are able to assure patients that their confidences will be
protected.

The Commission has also been informed that adequate research can-
not be carried on in this field unless persons examined in connection
therewith can be guaranteed that their disclosures will be kept con-
fidential.

The privilege also applies to psychologists and supersedes the psy-
chologist-patient privilege provided in Seetion 2904 of the Business
and Professions Code. The new privilege is one for psychotherapists
generally.

Generally, the privilege provided by this article follows the physi-
cian-patient privilege, and the Comments to Sections 990 through 1007
are pertinent. The following differences, however, should be noted :

(1) The psychotherapist-patient privilege applies in all proceedings.
The physician-patient privilege does not apply in criminal proceedings.
This difference in the scope of the two privileges is based on the fact
that the Law Revision Commission has been advised that proper psy-
chotherapy often is denied a patient solely because he will not talk
freely to a psychotherapist for fear that the latter may be compelled
in a ceriminal proceeding to reveal what he has been told. The Commis-
sion has also been advised that research in this field will be unduly
hampered unless the privilege is available in eriminal proceedings.

Although the psychotherapist-patient privilege applies in a criminal

«proceeding, the privilege is not available to a defendant who puts his
mental or emotional condition in issue, as, for example, by a plea of
insanity or a claim of diminished responsibility. See EvipENCE CoDE
§§ 1016 and 1023. In such a proceeding, the trier of fact should have
available to it all information that ean be obtained in regard to the
defendant’s mental or emotional condition. That evidence can often be



EVIDENCE CODE—PRIVILEGES 1191

furnished by the psychotherapist who examined or treated the patient-
defendant.

(2) There is an exception in the physician-patient privilege for
commitment or guardianship proceedings for the patient. EVIDENCE
CobE § 1004. Section 1024 provides a considerably narrower exception
in the psychotherapist-patient privilege.

(8) The physician-patient privilege does not apply in civil actions
for damages arising out of the patient’s criminal conduct. EviDENCE
Cope § 999. Nor does it apply in certain administrative proceedings.
EvmEence Cobe § 1007. No similar exceptions are provided in the psy-
chotherapist-patient privilege. These exceptions appear in the physi-
cian-patient privilege because that privilege does not apply in eriminal
proceedings. See EvipENCE Copk § 998. Therefore, an exception is also
created for comparable civil and administrative cases. The psychother-
apist-patient privilege, however, does apply in eriminal cases; hence,
there is no similar exeeption in administrative proceedings or eivil
actions involving the patient’s eriminal conduct.

[Legislative Committee Comment ( Assembly J., Apr. 6, 1965) ]

CROSS-REFERENCES
Definitions :

Confidential communication between patient and psychotherapist, see § 1012
Holder of the privilege, see § 1013
Patient, see § 1011
Psychotherapist, see § 1010
Similar provisions:
Lawyer-client privilege, see § 954
Physician-patient privilege, see § 994
See also the Oross-References to Section 994

-§ 1015. When psychotherapist required to claim privilege
1015. The psychotherapist who received or made a commu-
nication subject to the privilege under this article shall claim
the privilege whenever he is present when the communication
is sought to be disclosed and is authorized to claim the privi-
lege under subdivision (e) of Section 1014.
Comment. See the Comment to Section 995.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definition :
Psychotherapist, see § 1010
Similar provisions:
Lawyer-client privilege, see § 955
Physician-patient privilege, see § 995

§ 1016. Exception: Patient-litigant exception

1016. There is no privilege under this article as to a com-
munication relevant to an issue concerning the mental or
emotional condition of the patient if such issue has been ten-
dered by:

(a) The patient;

(b) Any party claiming through or under the patient;

(¢) Any party claiming as a beneficiary of the patient
through a contract to which the patient is or was a party; or

(d) The plaintiff in an action brought under Section 376
or 377 of the Code of Civil Procedure for damages for the
injury or death of the patient.
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Comment. See the Comment to Section 996.
[Law Revision Commission Comment ( Recommendation, January 1965) ]
CROSS-REFERENCES
Definition :
Patient, see § 1011
Similar provision :
Physician-patient privilege, see § 996

§ 1017. Exception: Court-appointed psychotherapist

1017. There is no privilege under this article if the psy-
chotherapist is appointed by order of a court to examine the
patient, but this exception does not apply where the psycho-
therapist is appointed by order of the court upon the request
of the lawyer for the defendant in a criminal proceeding in
order to provide the lawyer with information needed so that
he may advise the defendant whether to enter a plea based on
insanity or to present a defense based on his mental or emo-
tional condition. '

Comment. Section 1017 provides an exception to the psychotherapist-
patient privilege if the psychotherapist is appointed by order of a court
to examine the patient. Generally, where the relationship of psycho-
therapist and patient is created by court order, there is not a suf-
ficiently confidential relationship to warrant extending the privilege
to communications made in the course of that relationship. Moreover,
when the psychotherapist is appointed by the eourt, it is most often
for the purpose of having the psychotherapist testify concerning
his conclusions as to the patient’s condition. It would be inappropriate
to have the privilege apply in this situation. See generally 35 Ops. CAL.
Arry. GEN. 226 (1960), regarding the unavailability of the present
physician-patient privilege under these circumstances.

On the other hand, it is essential that the privilege apply where the
psychotherapist is appointed by order of the court to provide the de-
fendant’s lawyer with information needed so that he may advise the
defendant whether to enter a plea based on insanity or to present a de-
fense based on his mental or emotional condition. If the defendant
determines not to tender the issue of his mental or emotional condition,
the privilege will protect the confidentiality of the communication be-
tween him and his court-appointed psychotherapist. If, however, the
defendant determines to tender this issue—by a plea of not guilty by
reason of insanity, by presenting a defense based on his mental or
emotional condition, or by raising the question of his sanity at the
time of the trial—the exceptions provided in Sections 1016 and 1023
make the privilege unavailable to prevent disclosure of the communica-
tions between the defendant and the psychotherapist.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
- Definitions :

Criminal proceeding, see § 903
Patient, see § 1011
Psychotherapist, see § 1010
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§ 1018. Exception: Crime or tort

1018. There is no privilege under this article if the services
of the psychotherapist were sought or obtained to enable or
aid anyone to commit or plan to commit a erime or a tort or
to escape detection or apprehension after the commission of
a crime or a tort.

Comment. See the Comment to Section 997.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Definition ;

Psychotherapxst, see § 1010
Similar provisions :
Lawyer-client privilege, see § 956
Marital communications privilege, see § 981
Physician-patient privilege, see § 997

§ 1019. Exception: Parties claiming through deceased patient

1019. There is no privilege under this article as to a com-
munication relevant to an issue between parties all of whom
claim through a deceased patient, regardless of whether the
claims are by testate or intestate succession or by inter vivos
transaction.

Comment. See the Comment to Section 957.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definition ;
Patient, see § 1011
Similar provisions:
Lawyer-client privilege, see § 957
Marital communications privilege, see § 984
Physician-patient privilege, see § 1000

§ 1020. Exception: Breach of duty arising out of psychetherapist-patient
relationship
1020. There is no privilege under this article as to a com-
munication relevant to an issue of breach, by the psychothera-
pist or by the patient, of a duty arising out of the psycho-
therapist-patient relationship.
Comment. See the Comment to Section 958.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Patient, see § 1011
Pgychotherapist, see § 1010
Similar provisions:

Lawyer-client privilege, see § 958
Physician-patient privilege, see § 1001

§ 1021. Exception: Intention of deceased patient concerning writing
affecting property interest
1021. There is no privilege under this article as to a com-
munication relevant to an issue concerning the intention of a
patient, now deceased, with respect to a deed of conveyance,
will, or other writing, executed by the patient, purporting to
affect an interest in property.

T—46607
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Comment. See the Comment to Section 1002.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Patient, see § 1011
Property, see § 185
‘Writing, see § 250
Similar provisions :
Lawyer-client privilege, see § 060
Physician-patient privilege, see § 1002

§ 1022. Exception: Validity of writing affecting property interest
1022. There is no privilege under this article as to a com-
munication relevant to an issue econcerning the validity of a
deed of conveyance, will, or other writing, executed by a pa-
tient, now deceased, purporting to affect an interest in
property.
Comment. See the Comment to Section 1002.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Patient, see § 1011
Property, see § 185
‘Writing, see § 250
Similar provisions:

Lawyer-client privilege, see § 961
Physician-patient privilege, see § 1003

§ 1023. Exception: Proceeding to determine sanity of criminal defendant
1023. There is no privilege under this article in a pro-
ceeding under Chapter 6 (commencing with Section 1367) of
Title 10 of Part 2 of the Penal Code initiated at the request
of the defendant in a criminal action to determine his sanity.
Comment. Section 1023 is included to make it clear that the psycho-
therapist-patient privilege does not apply when the defendant raises
the issue of his sanity at the time of trial. The section probably is un-
necessary because the exception provided by Section 1016 is broad
enough to cover this situation.
[Law Revigion Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definition: -
Criminal action, see § 130

§ 1024, Exception: Patient dangerous to himself or others
1024. There is no privilege under this article if the psycho-
therapist has reasonable cause to believe that the patient is in
such mental or emotional condition as to be dangerous to him-
self or to the person or property of another and that disclosure
of the communication is necessary to prevent the threatened
danger.

Comment. This section provides a narrower exception to the psycho-
therapist-patient privilege than the comparable exceptions provided
by Section 982 (privilege for confidential marital communications) and
Section 1004 (physician-patient privilege). Although this exception
might inhibit the relationship between the patient and his psychothera-
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pist to a limited extent, it is essential that appropriate action be taken
if the psychotherapist becomes convinced during the course of treat-
ment that the patient is a menace to himself or others and the patient
refuses to permit the psychotherapist to make the disclosure necessary
to prevent the threatened danger.
{Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Definitions :

Patient, see § 1011

Property, see § 185

Psychotherapist, see § 1010
Similar provisions:

Marital communications privilege, see § 982

Marital testimonial privilege, see § 972(b)

Physician-patient privilege, see § 1004

§ 1025. Exception: Proceeding to establish competence

1025. There is no privilege under this article in a proceed-
ing brought by or on behalf of the patient to establish his
competence.

Comment. See the Comment to Section 1005,
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Patient, see § 1011
Proceedmg, see § 90
Similar provisions :
Marital communications privilege, see § 983

Marital testimonial privilege, see § 972(¢)
Physician-patient privilege, see § 1005

§ 1026. Exception: Required report
1026. There is no privilege under this article as to mforma-
tion that the psychotherapist or the patient is required to
report to a public employee or as to information required to
be recorded in a public office, if such report or record is open
to public inspection.
Comment. See the Comment to Section 1006.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Patient, see § 1011
Psychotherapist, see § 1010
Public employee, see § 195

Sumlar provision :
Physician-patient privilege, see § 1006

Article 8. .Clergyman-Peniten’r Privileges

§ 1030. “Clergyman”

1030. As used in this article, ‘‘clergyman’’ means a priest,
minister, religious practitioner, or similar functionary of a
church or of a religious denomination or religious organization.

* Comment. ‘‘Clergyman’’ is broadly defined in this section.
[Law Revision Commission Comment (Recommendation, January 1965) ]
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§ 1031. “Penitent”

1031. As used in this article, ‘‘penitent’’ means a person
who has made a penitential communication to a clergyman.
Comment. This section defines ‘‘penitent’’ by incorporating the defi-
nitions in Sections 1030 and 1032,
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions:

Clergyman, see § 1030
Penitential communication, see § 1032

§ 1032. “Penitential communication”

1032. As used in this article, ‘‘penitential communication’’
means a communication made in confidence, in the presence of
no third person so far as the penitent is aware, to a clergyman
who, in the course of the discipline or practice of his church,
denomination, or organization, is authorized or accustomed to
hear such communications and, under the discipline or tenets
of his church, denomination, or organization, has a duty to
keep such communications secret.

Comment. Under existing law, the communication must be a ‘‘con-
fession.”’ Cobe Civ. Proc. § 1881(3) (superseded by the Evidence
Code). Section 1032 extends the protection that traditionally has been
provided only to those persons whose religious practice involves ‘‘con-
fessions.”’

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Clergyman, see § 1030

Penitent, see § 1031 R
Presumption that communication was confidential, see § 917

§ 1033. Privilege of penitent
1033. Subject to Section 912, a penitent, whether or not
a party, has a privilege to refuse to disclose, and to prevent
another from disclosing, a penitential communication if he
claims the privilege.

Comment. This section provides the penitent with a privilege to re-
fuse to disclose, and to prevent another from disclosing, a penitential
communication. Beeause of the definition of ‘‘penitential communica-
tion,”” Section 1038 provides a broader privilege than the existing law.

Section 1033 differs from Code of Civil Procedure Section 1881(3)
(superseded by the Evidence Code) in that Seection 1881(3) gives a
penitent a privilege only to prevent a clergyman from disclosing the
communiecation. Literally, Section 1881(3) does not give the penitent
himself the right to refuse disclosure. However, similar privilege stat-
utes have been held to grant a privilege both to refuse to disclose and
to prevent the other communicant from disclosing the privileged state-
ment. See City & County of San Francisco v. Superior Court, 37 Cal.2d
227, 236, 231 P.2d 26, 31 (1951) (attorney-client privilege); Verdells
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v. Gray’s Harbor Commercial Co., 115 Cal. 517, 525-526, 47 Pac. 364,
366 (1897) (‘‘a client cannot be compelled to disclose communications
which his attorney cannot be permitted to disclose’’). Hence, it is likely
that Section 1881(3) would be similarly construed.

Section 1033 also protects against disclosure by eavesdroppers. In
this respect, the section provides the same scope of protection that is
provided by the other confidential communication privileges. See the
Comment to Section 954.

{Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Penitent, see § 1031

Penitential communication, see § 1032
General provisions relating to privileges, see §§ 910-920

§ 1034. Privilege of clergyman

1034. Subject to Section 912, a clergyman, whether or not
a party, has a privilege to refuse to disclose a penitential
communication if he claims the privilege.

Comment. This section provides the clergyman with a privilege in
his own right. Moreover, he may claim this privilege even if the peni-
tent has waived the privilege granted him by Seetion 1033.

There may be several reasons for granting clergymen the tradi-
tional priest-penitent privilege. At least one underlying reason seems
to be that the law will not compel a clergyman to violate—nor punish
him for refusing to violate—the tenets of his church which require him
to maintain secrecy as to confidential statements made to him in the
course of his religious duties. See generally 8 WieMorE, EvIDENCE
§§ 2394-2396 (McNaughton rev. 1961).

The clergyman is under no legal compulsion to claim the privilege.
Hence, a penitential communication will be admitted if the clergyman
fails to claim the privilege and the penitent is deceased, incompetent,
absent, or fails to claim the privilege. This probably changes existing
law; but, if so, the change is desirable. For example, if a murderer
had confessed the crime to a clergyman, the clergyman might under
some circumstances (e.g., if the murderer has died) decline to claim the
privilege and, instead, give the evidence on behalf of an innocent third
party who had been indicted for the crime. The extent to which a
clergyman should keep secret or reveal penitential communications is
not an appropriate subject for legislation; the matter is better left to
the diseretion of the individual clergyman involved and the discipline
of the religious body of which he is a member.

[Law Revision Commission Comment (Recommendation, January 1965) }
CROSS-REFERENCES
Definitions :
Clergyman, see § 1030

Penitential communication, see § 1032
Ree also the Cross-References under Section 1033
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Article 9. Official Information and Identity of Informer

§ 1040. Privilege for official information

1040. (a) As used in this section, ‘‘official information”’
means information acquired in confidence by a public employee
in the course of his duty and not open, or officially disclosed,
to the public prior to the time the claim of privilege is made.

(b) A public entity has a privilege to refuse to disclose of-
ficial information, and to prevent another from disclosing such
information, if the privilege is claimed by a person authorized
by the public entity to do so and :

(1) Disclosure is forbidden by an act of the Congress of
the United States or a statute of this state; or

(2) Disclosure of the information is against the public in-
terest because there is a necessity for preserving the confi-
dentiality of the information that outweighs the necessity for
disclosure in the interest of justice; but no privilege may be
claimed under this paragraph if any person authorized to do
so has consented that the information be disclosed in the pro-
ceeding. In determining whether disclosure of the information
is against the publie interest, the interest of the public entity
as a party in the outcome of the proceeding may not be con-
sidered.

Comment. Under existing law, official information is protected either
by subdivision 5 of Code of Civil Procedure Section 1881 (which, like
Section 1040, prohibits disclosure when the interest of the public would
suffer thereby) or by specific statutes such as the provisions of the Rev-
enue and Taxation Code prohibiting disclosure of information reported
in tax returns. See, ¢.g., REv. & Tax. Cope §§ 19281-19289. Section 1881
is superseded by the Evidence Code, but the specific statutes protecting
official information remain in effect. EvipENceE Cobe § 1040(b) (1).

Section 1040 permits the official information privilege to be invoked
by the public entity or its authorized representative. Since the privilege
is granted to enable the government to protect its secrets, no reason
exists for permitting the privilege to be exercised by persons who are
not concerned with the public interest. It should be noted, however,
that another statute may provide a person with a privilege not to dis-
close a report he made to the government; the Evidence Code has no
effect on that privilege. See the Comment to EvipENcE CobE § 920.
‘Where the government has received a report from an informant, the
official information privilege may apply to that report. It does not
apply, however, to the knowledge of the informant. The government
does not acquire a privilege to prevent an informant from revealing
his knowledge merely because that knowledge has been communicated
to the government.

The official information privilege provided in Section 1040 does not
extend to the identity of an informer. Section 1041 provides special
rules for determining when the government has a privilege to keep
secret the identity of an informer.

The privilege may be asserted to prevent testimony by anyone who
has official information. This provides the public entity with more pro-
tection than existing law. See the Comment to EviDENCE CopE § 954 (at-
torney-client privilege).
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Official information is absolutely privileged if its disclosure is for-
bidden by either a federal or state statute. Other official information
is subject to a conditional privilege: The judge must determine in each
instance the consequences to the public of disclosure and the conse-
quences to the litigant of nondisclosure and then decide which out-
weighs the other. He should, of course, be aware that the public has
an interest in seeing that justice is done in the particular cause as well
as an interest in the secrecy of the information.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definitions:

Proceeding, see § 901

Public employee, see § 195

Public entity, see § 2

State, see § 220

Statute, see § 230

Disclosure of information to court, see § 915
General provisions relating to privileges, see §§ 910-920

§ 1041. Privilege for identity of informer

1041. (a) Ezxcept as provided in this section, a public en-
tity has a privilege to refuse to disclose the identity of a per-
son who has furnished information as provided in subdivision
(b) purporting to disclose a violation of a law of the United
States or of this state or a public entity in this state, and
to prevent another from disclosing such identity, if the privi-
lege is claimed by a person authorized by the public entity to
do so and :

(1) Disclosure is forbidden by an act of the Congress of
the United States or a statute of this state; or

(2) Disclosure of the identity of the informer is against
the public interest because there is a necessity for preserving
the confidentiality of his identity that outweighs the neces-
sity for disclosure in the interest of justice; but no privilege
may be claimed under this paragraph if any person authorized
to do so has consented that the identity of the informer be
disclosed in the proceeding. In determining whether disclosure
of the identity of the informer is against the public interest,
the interest of the public entity as a party in the outcome of
the proceeding may not be considered.

(b) This section applies only if the information is furnished
in confidence by the informer to:

J (1) A law enforcement officer;

(2) A representative of an administrative agency charged
with the administration or enforcement of the law alleged to
be violated ; or

(3) Any person for the purpose of transmittal to a person
listed in paragraph (1) or (2).

(e) There is no privilege under this section to prevent the
informer from disclosing his identity.
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Comment. Under existing law, the identity of an informer is pro-
tected by subdivision 5 of Code of Civil Procedure Section 1881 (which,
like Section 1041, prohibits disclosure when the interest of the public
would suffer thereby). Section 1881 is superseded by the Evidence
Code.

_This privilege may be claimed under the same conditions as the offi-
cial information privilege may be claimed, except that it does not apply
if a person is called as a witness and asked if he is the informer.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Proceeding, see § 901

Public entity, see § 200

State, see § 220

Statute, see § 230

Disclosure of identity of informer to court, see § 915
General provisions relating to privileges, see §§ 910-920

§ 1042. Adverse order or finding in certain cases

1042. (a) Except where disclosure is forbidden by an act
of the Congress of the United States, if a claim of privilege
under this article by the state or a publie entity in this state
is sustained in a criminal proceeding, the presiding officer
shall make such order or finding of fact adverse to the public
entity bringing the proceeding as is required by law upon any
issue in the proceeding to which the privileged information
is material.

(b) Notwithstanding subdivision (a), where a search is
made pursuant to a warrant valid on its face, the public entity
bringing a eriminal proceeding is not required to reveal to the
defendant official information or the identity of an informer
in order to establish the legality of the search or the admissi-
bility of any evidence obtained as a result of it.

(¢) Notwithstanding subdivision (a), in any preliminary
hearing, criminal trial, or other criminal proceeding, for viola-
tion of any provision of Division 10 (commencing with Section
11000) of the Health and Bafety Code, evidence of informa-
tion communicated to a peace officer by a confidential inform-
ant, who is not a material witness to the guilt or innocence
of the accused of the offense charged, shall be admissible on the
issue of reasonable cause to make an arrest or search without
requiring that the name or identity of the informant be dis-
closed if the judge or magistrate is satisfied, based upon‘evi-
dence produced in open court, out of the presence of the jury,
that such information was received from a reliable informant
and in his diseretion does not require such diselosure.

Comment. Section 1042 provides special rules regarding the conse-
quences of invocation of the privileges provided in this article by the
prosecution in a eriminal proceeding.

Subdivision (a). This subdivision recognizes the existing California

rule in a criminal case. As was stated by the United States Supreme
Court in United States v. Reynolds, 345 U.S. 1, 12 (1953), “‘since the
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Government which prosecutes an accused also has the duty to see that
justice is done, it is unconscionable to allow it to undertake prosecu-
tion and then invoke its governmental privileges to deprive the accused
of anything which might be material to his defense.’”” This policy ap-
plies if either the official information privilege (Section 1040) or the
informer privilege (Section 1041) is exercised in a criminal proceeding.

In some cases, the privileged information wil be material to the
issue of the defendant’s guilt or innocence; in such cases, the law re-
quires that the court dismiss the case if the public entity does not reveal
the information. People v. McShann, 50 Cal.2d 802, 330 P.2d 33 (1958).
In other cases, the privileged information will relate to narrower issues,
such as the legality of a search without a warrant; in those cases, the
law requires that the court strike the testimony of a particular witness
or make some other order appropriate under the circumstances if the
public entity insists upon its privilege. Priestly v. Superior Court, 50
Cal.2d 812, 330 P.2d 39 (1958).

In cases where the legality of an arrest is in issue, Section 1042 does
not require disclosure of the privileged information if there was reason-
able cause for the arrest aside from the privileged information, for in
such a case the identity of the informer is immaterial. Cf. People v.
Hunt, 216 Cal. App.2d 753, 756-757, 31 Cal. Rptr. 221, 223 (1963)
(““The rule requiring disclosure of an informer’s identity has no appli-
cation in situations where reasonable cause for arrest and search exists
aside from the informer’s communication.’’),

Subdivision (a) applies only if the privilege is asserted by the State
of California or a public entity in the State of California. Subdivision
(a) does not require the imposition of its sanction if the privilege is
invoked in an action prosecuted by the State and the information is
withheld by the federal government or another state. Nor may the
sanction be imposed where disclosure is forbidden by federal statute.
In these respects, subdivision (a) states existing California law. People
v. Parham, 60 Cal2d 378, 33 Cal. Rptr. 497, 384 P.2d 1001 (1963)
(prior statements of prosecution witnesses withheld by the Federal
Bureau of Investigation; denial of motion to strike witnesses’ testi-
mony affirmed).

Subdivision (b). This subdivision codifies the rule declared in
People v. Keener, 55 Cal.2d 714, 723, 12 Cal. Rptr. 859, 864, 361 P.2d
587, 592 (1961), in which the court held that ‘‘where a search is made
pursuant to a warrant valid on its face, the prosecution is not re-
quired to reveal the identity of the informer in order to establish the
legality of the search and the admissibility of the evidence obtained
as a result of it.”” Subdivision (b), however, applies to all official in-
formation, not merely to the identity of an informer.

Subdivision (b) does not affect the rule that a defendant is entitled
to know the identity of an informer in a case where the informer is a
material witness with respect to facts directly relating to the defend-
ant’s guilt. '
[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]

Note: Subdivision (¢) of Section 1042 was not contained in Section

1042 as enacted by Chapter 299 of the Statutes of 1965. Subdivision (e)
was added to Section 1042 by Chapter 937 of the Statutes of 1965.
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CROSS-REFERENCES

Definitions ;

Criminal proceeding, see § 903

Evidence, see § 140

Law, see § 160

Presiding officer, see § 905

Proceeding, see § 901

Public entity, see § 200

State, see § 220
Identity of informer, see § 1041
Official information, see § 1040

Article 10. Political Vote

§ 1050. Privilege to protect secrecy of vote
1050. If he claims the privilege, a person has a privilege
to refuse to disclose the tenor of his vote at a public election
where the voting is by secret ballot unless he voted illegally or
he previously made an unprivileged disclosure of the tenor
of his vote.

Comment. Section 1050 declares existing law. The California cases
declaring such a privilege have relied upon the provision of the Con-
stitution that ‘‘secrecy in voting be preserved.’”’ Car. Consr., Art. II,
§ 5. See Bush v. Head, 154 Cal. 277, 97 Pac. 512 (1908); Smith v.
Thomas, 121 Cal. 533, 54 Pac. 71 (1898). Since the poliecy of ballot
secrecy extends only to legally cast ballots, the California cases—as
well as Section 1050—recognize that there is no privilege as to the
tenor of an illegal vote. Patterson v. Hanley, 136 Cal. 265, 68 Pac.
821 (1902).

[Law Revision Commission Comment (Recommendation, January 1965) ]

Article 11. Trade Secret

§ 1060. Privilege to protect trade secret
1060. If he or his agent or employee claims the privilege,
the owner of a trade secret has a privilege to refuse to disclose
the secret, and to prevent another from disclosing it, if the
allowance of the privilege will not tend to conceal fraud or
otherwise work injustice.

Comment. This privilege is granted so that secret information essen-
tial to the continued operation of a business or industry may be afforded
some measure of protection against unnecessary disclosure. Thus, the
privilege prevents the use of the witness’ duty to testify as the means
for injuring an otherwise profitable business where more important
interests will not be jeopardized. See generally 8 WiaMoRrE, EVIDENCE
§ 2212(3) (McNaughton rev. 1961). Nevertheless, there are dangers in
the recognition of such a privilege. Copyright and patent laws provide
adequate protection for many of the matters that might otherwise be
classified as trade secrets. Recognizing the privilege as to such informa-
tion would serve only to hinder the courts in determining the truth
without providing the owner of the secret any needed protection.
Again, disclosure of the matters protected by the privilege may be
essential to disclose unfair competition or fraud or to reveal the im-
proper use of dangerous materials by the party asserting the privilege.
Recognizing the privilege in such cases would amount to a legally sanc-
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tioned license to commit the wrongs complained of, for the wrongdoer
would be privileged to withhold his wrongful conduct from legal
serutiny.

Therefore, the privilege exists under this seetion only if its applica-
tion will not tend to conceal fraud or otherwise work injustice. The
limits of the privilege are necessarily uncertain and will have to be
worked out through judicial decisions.

Although no California case has been found holding evidence of a
trade secret to be privileged, at least one California case has recog-
nized that such a privilege may exist unless its holder has injured
another and the disclosure of the secret is indispensable to the ascer-
tainment of the truth and the ultimate determination of the rights of
the parties. Willson v. Superior Court, 66 Cal. App. 275, 225 Pac. 881
(1924) (trade secret held not subject to privilege because of plaintiff’s
need for information to establish case against the person asserting the
privilege). Indirect recognition of such a privilege has also been given
in Code of Civil Procedure Section 2019, which provides that in dis-
covery proceedings the court may make protective orders prohibiting
inquiry into ‘‘secret processes, developments or research.’”’

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Disclosure of secret to court, see § 915
General provisions relating to privileges, see §§ 910-920

CHAPTER 5. IMMUNITY OF NEWSMAN FROM
CITATION FOR CONTEMPT

§ 1070. Newsman's refusal to disclose news source

1070. A publisher, editor, reporter, or other person con-
nected with or employed upon a newspaper, or by a press as-
sociation or wire service, ecannot be adjudged in contempt by
a court, the Legislature, or any administrative body, for re-
fusing to disclose the source of any information procured for
publication and published in a newspaper.

Nor can a radio or television news reporter or other person
connected with or employed by a radio or television station
be so adjudged in contempt for refusing to disclose the source
of any information procured for and used for news or news
commentary purposes on radio or television.

Comment. Section 1070 continues without change the provisions of
subdivision 6 of Code of Civil Procedure Section 1881.

It should be noted that Section 1070, like the existing law, provides
an immunity from being adjudged in contempt; it does not create a
privilege. Thus, the section will not prevent the use of other sanctions
for refusal of a mewsman to make discovery when he is a party to a
civil proceeding. See Cope Civ. Proc. § 2034; Bramson v. Wilkerson,
Civil No. 760973 (L.A. Super. Ct., January 4, 1962), as reported in
3 Cal. Dise. Proc. 72 (Metropolitan News Review Section, January 30,
1962) (memorandum opinion by Judge Philbrick McCoy).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]



DIVISION 9. EVIDENCE AFFECTED OR EXCLUDED
BY EXTRINSIC POLICIES

CROSS-REFERENCES

Admissibility of relevant evidence generally, see § 351

Exclusion of cumulative or unduly prejudicial evidence, see § 352
Opinion testimony generally, see §§ 800-805

Preliminary determinations on admissibility of evidence, see §§ 400-406

Privileges, see §§ 900-1070
CHAPTER 1. EVIDENCE OF CHARACTER, HABIT, OR CUSTOM

§ 1100. Manner of proof of character
1100. Except as otherwise provided by statute, any other-
wise admissible evidence (including evidence in the form of
an opinion, evidence of reputation, and evidence of specific
instances of such person’s conduct) is admissible to prove a
person’s character or a trait of his character.

Comment. Section 1100 states the kinds of evidence that may be used
to prove a person’s character or a trait of his character. The section
makes it clear that reputation evidence, opinion evidence, and evidence
of specific instances of conduct are admissible for this purpose.

Section 1100 is technically unnecessary because Section 351 declares
that all relevant evidence is admissible. Hence, all of the evidence de-
clared to be admissible by Section 1100 would be admissible anyway
under the general provisions of Section 351. Section 1100 is ineluded
in the Evidence Code, however, to forestall the argument that Section
351 does not remove all judicially created restrictions on the kinds of
evidence that may be used to prove character or a trait of character.

Subject to certain statutory restrictions, the character evidence de-
seribed in Section 1100 is admissible under Section 351 whenever it is
relevant. Evidence of a person’s character or a trait of his character
is relevant in three situations: (1) when offered on the issue of his cred-
ibility as a witness, (2) when offered as circumstantial evidence of his
conduct in conformity with such character or trait of character, and
(8) when his character or a trait of his character is an ultimate fact in
dispute in the action.

Sections 786-790 establish restrictions that are applicable when char-
acter evidence is offered to attack or to support the credibility of a wit-
ness. See the Comments to Sections 787 and 788 for a discussion of the
restrictions on the kinds of evidence admissible for this purpose.

Sections 1101-1104 substantially restrict the extent to which charaec-
ter evidence may be used as circumstantial evidence of conduct. See the
Comments to those sections for a discussion of the restrictions on the
kinds of evidence admissible for this purpose.

Section 1100 applies without restriction only when character or a
trait of character is an ultimate fact in dispute in the action. As applied
to this situation, Section 1100 is generally consistent with existing law,
although the existing law is uncertain in some respects. Cases involving
character as an ultimate issue have admitted opinion evidence (People
v. Wade, 118 Cal. 672, 50 Pae. 841 (1897) ; People v. Samonset, 97 Cal.

(1204 )
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448, 450, 32 Pac. 520; 521 (1893)), reputation evidence (Estate of
Akers, 184 Cal. 514, 519-520, 194 Pac. 706, 708-709 (1920) ; People v.
Samonset, supra), and evidence of specific acts (Guardianship of Wis-
dom, 146 Cal. App.2d 635, 304 P.2d 221 (1956) ; Currin v. Currin, 125
Cal. App.2d 644, 271 P.2d 61 (1954) ; Guardianship of Casad, 106 Cal.
App.2d 134, 234 P.2d 647 (1951)). However, there are cases which ex-
clude some kinds of evidence where particular traits are involved. For
example, in cases involving the unfitness or incompetency of an em-
ployee, evidence of specific acts is admissible to prove such unfitness or
Incompetency, while evidence of reputation is not. E.g., Gier v. Los An-
geles Consol. Elec. Ry., 108 Cal. 129, 41 Pac. 22 (1895). Section 1100
eliminates the uncertainties in existing law and makes admissible any
evidence that is relevant to prove the character in issue.

[Law Revision Commission Comment { Recommendation, January 1965) ]

CROSS-REFERENCES

Character as affecting credibility, see §§ 786-
Character evidence to prove conduct, see §§ 1101 1104
Definitions :

Conduct, see § 125

Evidence, see § 140

Statute, see § 230

§ 1101. Evidence of character to prove conduct

1101. (a) Except as provided in this section and in See-
tions 1102 and 1103, evidence of a person’s character or a
trait of his character (whether in the form of an opinion, evi-
dence of reputation, or evidence of specific instances of his
conduct) is inadmissible when offered to prove his conduct
on a specified ocecasion.

(b) Nothing in this section prohibits the admission of evi-
dence that a person committed a erime, civil wrong, or other
act when relevant to prove some fact (such as motive, oppor-
tunity, intent, preparation, plan, knowledge, identity, or ab-
sence of mistake or accident) other than his disposition to
commit such aects.

(¢) Nothing in this section affects the admissibility of evi-
dence offered to support or attack the credibility of a witness.

Comment. Section 1101 is concerned with evidence of a person’s
character (i.e., his propensity or disposition to engage in a certain type
of conduct) that is offered as a basis for an inference that he behaved
in conformity with that character on a particular oceasion. Section 1101
is not concerned with evidence offered to prove a person’s character
when that character is itself in issue; the admissibility of character
evidence offered for this purpose is determined under Sections 351 and
1100. Nor is Section 1101 concerned with evidence of character offered
on the issue of the credibility of a witness; the admissibility of such
evidence is determined under Sections 786-790. Sce EvipEncE CobDE
§ 1101 (e).

Civil cases. Section 1101 excludes evidence of character to prove
conduct in a civil case for the following reasons. IFirst, character evi-
dence is of slight probative value and may be very prejudicial. Second,
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character evidence tends to distract the trier of fact from the main
question of what actually happened on the particular occasion and per-
mits the trier of fact to reward the good man and to punish the bad
man because of their respective characters. Third, introduetion of char-
acter evidence may result in eonfusion of issues and require extended
collateral inquiry.

Section 1101 states the general rule recognized under existing law.
Cobe Civ. Proc. § 2053 (‘‘Evidence of the good character of a party is
not admissible in a eivil action . .. .”" (Section 2053 is superseded by
various Evidence Code sections.)) ; Deevy v. Tasst, 21 Cal.2d 109, 130
P.2d 389 (1942) (assault; evidence of defendant’s bad character for
peace and quiet held inadmissible) ; Vance v. Richardson, 110 Cal. 414,
42 Pac. 909 (1895) (assault; evidence of defendant’s good character
for peace and quiet held inadmissible) ; Van Horn v. Van Horn, 5 Cal.
App. 719, 91 Pac. 260 (1907) (divorce for adultery; evidence of defen-
dant’s and the nonparty-corespondent’s good character held inadmis-
sible). Under existing law, however, there may be an exception to this
general rule. Existing law may permit evidence to be introduced of the
unchaste character of a plaintiff to show the likelihood of her consent to
an alleged rape. Valencia v. Milliken, 31 Cal. App. 533, 160 Pac. 1086
(1916) (civil action for rape; error, but nonprejudicial, to limit evi-
dence of unchaste character of plaintiff to issue of damages). The Evi-
dence Code has no such exception for civil cases. But see EVIDENCE
Cope § 1103 (criminal cases).

Criminal cases. Section 1101 states the general rule that evidence of
character to prove conduct is inadmissible in a criminal case. Sections
1102 and 1103 state exceptions to this general principle. See the Com-
ment to Section 1102,

Evidence of misconduct to show fact other than character. Section
1101 does not prohibit the admission of evidence of misconduct when it
is offered as evidence of some other faect in issue, such as motive, com-
mon scheme or plan, preparation, intent, knowledge, identity, or absence
of mistake or accident. Subdivision (b) of Section 1101 makes this
clear. This codifies existing law. People v. Lisenba, 14 Cal.2d 403, 94
P.2d 569 (1939) (prior crime admissible to show general criminal plan
and absence of accident) ; People v. David, 12 Cal.2d 639, 86 P.2d 811
(1939) (prior robbery admissible to show defendant’s sanity and ability
to devise and execute deliberate plan) ; People v. Morani, 196 Cal. 154,
236 Pac. 135 (1925) (prior abortion admissible to show that operation
was not performed in ignorance of effect and, hence, to show necessary
intent). See discussion in CALIFORNIA CRIMINAL Law PracTice 491-498
(Cal. Cont. Ed. Bar 1964).

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Character as affecting credibility, see §§ 786-790
Definitions :
Conduct, see § 125
Evidence, see § 140
Evidence of prior conviction of witness, see § 788
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§ 1102. Opinion and reputation evidence of character of criminal
defendant to prove conduct
1102. In a criminal action, evidence of the defendant’s
character or a trait of his character in the form of an opinion
or evidence of his reputation is not made inadmissible by Sec-
tion 1101 if such evidence is:
(a) Offered by the defendant to prove his conduct in con-
formity with such character or trait of character.
(b) Offered by the prosecution to rebut evidence adduced
by the defendant under subdivision (a).

Comment. Sections 1102 and 1103 state exceptions (applicable only
in criminal cases) to the general rule of Section 1101 that character
evidence is not admissible to prove conduct in conformity with that
character.

Sections 1102 and 1103 generally

Under Section 1102, the accused in a criminal case may introduce
evidence of his good character to show his innocence of the alleged
crime—provided that the character or trait of character to be shown
is relevant to the charge made against him. This codifies existing law.
People v. Chrisman, 135 Cal. 282, 67 Pac. 136 (1901). Sections 1101
and 1102 make it clear that the prosecution may not, on its own ini-
tiative, use character evidence to prove that the defendant had the
disposition to commit the crime charged; but, if the defendant first
introduces evidence of his good character to show the likelihood of
innocence, the prosecution may meet his evidence by introducing evi-
dence of the defendant’s bad character to show the likelihood of guilt.
This also codifies existing law. People v. Jones, 42 Cal.2d 219, 266 P.2d
38 (1954) (prosecution for sexual molestation of child; error to ex-
clude expert psychiatric opinion that defendant was not a sexual
psychopath) ; People v. Stewart, 28 Cal. 395 (1865) (murder prosecu-
tion; error to exclude evidence of defendant’s good character for
peace and quiet) ; People v. Hughes, 123 Cal. App.2d 767, 267 P.2d
376 (1954) (assault prosecution; evidence of defendant’s violent
nature held admissible after introduction of evidence showing his
good character for peace and quiet). See CarLirorNIA CRIMINAL Law
Pracric 489-490 (Cal. Cont. Ed. Bar 1964).

Likewise, under Section 1103, the defendant may introduce evidence
of the character of the vietim of the crime where the conduct of the
vietim in conformity with his character would tend to exculpate the
defendant; and, if the defendant introduces evidence of the bad char-
acter of the victim, the prosecution may introduce evidence of the
vietim’s good character. This codifies existing law. People v. Hoffman,
195 Cal. 295, 311-312, 232 Pac. 974, 980 (1925) (murder prosecution;
evidence of vietim’s good reputation for peace and quiet held inad-
missible when defendant had not attacked reputation of victim) ; Peo-
ple v. Lamar, 148 Cal. 564, 83 Pac. 993 (1906) (murder prosecution;
error to exclude evidence of victim’s bad character for violence offered
to prove victim was aggressor and defendant acted in self-defense) ;
People v. Shea, 125 Cal. 151, 57 Pac. 885 (1899) (rape prosecution;
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error to exclude evidence of the prosecutrix’s unchaste character offered
to prove the likelihood of consent) ; People ». Fitch, 28 Cal. App.2d 31,
81 P.2d 1019 (1938) (murder prosecution; evidence of vietim’s good
character for peace and quiet held admissible after defendant intro-
duced evidence of victim’s violent nature). See also Comment, 25 Car.
L. Rev. 459 (1937).

Thus, under Sections 1102 and 1103, the defendant in a ecriminal
case is given the right to introduce character evidence that would be
inadmissible in a civil case. However, evidence of the character of the
defendant or the vietim—though weak—may be enough to raise a
reasonable doubt in the mind of the trier of fact concerning the de-
fendant’s guilt. And, since his life or liberty is at stake, the defendant
should not be deprived of the right to introduce evidence even of such
slight probative value.

Kinds of character evidence admissible to prove conduct under Sections
1102 and 1103.

The three kinds of evidence that might be offered to prove character
as circumstantial evidence of conduct are: (1) evidence as to reputa-
tion, (2) opinion evidence as to character, and (3) evidence of specific
acts indicating character. The admissibility of each of these kinds of
evidence when character is sought to be proved as circumstantial evi-
dence of conduct under Sections 1102 and 1103 is discussed below.

Reputation evidence. Reputation evidence is the ordinary means
sanctioned by the cases for proving character as circumstantial evi-
dence of conduct. WirgiN, CarirorNiA Evmence § 125 (1958). See
People v. Fair, 43 Cal. 137 (1872). Both Sections 1102 and 1103 codify
the existing law permitting character to be proved by reputation.

Opinion evidence. There is recent authority for the admission of
opinion evidence to prove character as circumstantial evidence of con-
duct. People v. Jones, 42 Cal.2d 219, 266 P.2d 38 (1954) (error to ex-
clude expert psychiatric opinion that the defendant was not a sexual
psychopath and, hence, unlikely to have violated Penal Code Section
288). However, opinion evidence generally has been held inadmissible.
See People v. Spigno, 156 Cal. App.2d 279, 319 P.2d 458 (1957) (full
discussion of the Jones case) ; CALIFORNIA CRIMINAL Liaw PRACTICE 489-
490 (Cal. Cont. Ed. Bar 1964).

The general rule under existing law excludes the most reliable form
of character evidence and admits the least reliable. The opinions of
those whose personal intimacy with a person gives them firsthand
knowledge of that person’s character are a far more reliable indication
of that character than is reputation, which is little more than accu-
mulated hearsay. See 7 WioMore, EviDENCE § 1986 (3d ed. 1940). The
danger of collateral issues seems no greater than that inherent in rep-
utation evidence. Accordingly, both Section 1102 and Section 1103
permit character to be proved by opinion evidence.

Evidence of specific acts. Under existing law, the admissibility of
evidence of specific acts to prove character as circumstantial evidence
of conduct depends upon the nature of the conduct sought to be proved.
Evidence of specific acts of the accused is excluded as a general rule
in order to avoid the possibility of prejudice, undue confusion of the
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issues with collateral matters, unfair surprise, and the like. Thus, it is
usually held that evidence of specific acts by the defendant is inadmis-
sible to prove his guilt even though the defendant has opened the
question by introducing evidence of his good character. See discussion
in People v. Gin Shue, 58 Cal. App.2d 625, 634, 137 P.2d 742, 747-748
(1943). On the other hand, it is well settled that in a rape case the
defendant may show the unchaste character of the prosecutrix by
evidence of prior voluntary intercourse in order to indicate the un-
likelihood of resistance on the occasion in question. People v. Shea, 125
Cal. 151, 57 Pac. 885 (1899); People v. Benson, 6 Cal. 221 (1856);
People v. Battilana, 52 Cal. App.2d 685, 126 P.2d 923 (1942). How-
ever, in a homicide or assault case where the defense is self-defense,
evidence of specific acts of violence by the victim is inadmissible to
prove his violent nature (and, hence, that the victim was the aggressor)
unless the prior acts were directed against the defendant himself. Peo-
ple v. Yokum, 145 Cal. App.2d 245, 302 P.2d 406 (1956); People v.
Soules, 41 Cal. App.2d 298, 106 P.2d 639 (1940). But see People v.
Carmichael, 198 Cal. 534, 548, 246 Pac. 62, 68 (1926) (if defendant
had knowledge of vietim’s statement evidencing violent nature, the
‘‘statement was material and might have had an important bearing
upon his plea of self-defense’’); People v. Swigart, 80 Cal. App. 31,
251 Pac. 343 (1926). See also Comment, 25 CaL. L. Rev. 459, 466-469
(1937).

Section 1102 codifies the general rule under existing law which pre-
cludes evidence of specific acts of the defendant to prove character
as circumstantial evidence of his innocence or of his disposition to
commit the erime with which he is charged.

Section 1103 permits both the defendant and the prosecution to use
evidence of specific acts of the vietim of the erime to prove the vie-
tim’s character as circumstantial evidence of his conduct. In this
respect, the section harmonizes conflicting rules found in existing law.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Definitions :
Conduct, see § 125

Criminal action, see § 130
Evidence, see § 140

§ 1103. Evidence of character of victim of crime to prove conduct
1103. In a criminal action, evidence of the character or a
trait of character (in the form of an opinion, evidence of repu-
tation, or evidence of specific instances of conduct) of the vie-
tim of the crime for which the defendant is being prosecuted
is not made inadmissible by Section 1101 if such evidence is:
(a) Offered by the defendant to prove conduct of the victim
in conformity with such character or trait of character.
(b) Offered by the prosecution to rebut evidence adduced
by the defendant under subdivision (a).
Comment. See the Comment to Section 1102.
[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES
Definitions:
Conduct, see § 125
Criminal action, see § 130
Evidence, see § 140

§ 1104. Character trait for care or skill

1104. Ezxcept as provided in Sections 1102 and 1103, evi-
dence of a trait of a person’s character with respect to care
or skill is inadmissible to prove the quality of his conduct on
a specified occasion.

Comment. Section 1104 places a further limitation on the use of
character evidence. Under Section 1104, character evidence with re-
spect to care or skill is inadmissible to prove that conduct on a specific
occasion was either careless or careful, skilled or unskilled, exeept to
the extent permitted by Sections 1102 and 1103.

Section 1104 codifies well-settled California law. Towle v. Pacific
Improvement Co., 98 Cal. 342, 33 Pac. 207 (1893). The purpose of the
rule is to prevent collateral issues from consuming too much time and
distracting the attention of the trier of fact from what was actually
done on the particular occasion. Here, the slight probative value of
the evidence balanced against the danger of confusion of issues, col-
lateral inquiry, prejudice, and the like, warrants a fixed exclusionary
rule.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Conduct, see § 125

Evidence, see § 140
Habit or custom, evidence of, see § 1105

§ 1105. Habit or custom to prove specific behavior

1105. Any otherwise admissible evidence of habit or custom
is admissible to prove conduet on a specified oceasion in con-
formity with the habit or custom.

Comment. Section 1105, like Section 1100, declares that certain evi-
dence is admissible. Hence, Section 1105 is technically unnecessary
because Section 351 declares that all relevant evidence is admissible.
Nonetheless, Section 1105 is desirable to assure that evidence of custom
or habit (a regular response to a repeated specific situation) is admis-
sible even where evidence of a person’s character (his general disposi-
tion or propensity to engage in a certain type of conduct) is inadmis-
sible.

The admissibility of habit evidence to prove conduct in conformity
with the habit has long been established in California. Wallis v. South-
ern Pac. Co., 184 Cal. 662, 195 Pac. 408 (1921) (distinguishing cases
holding character evidence as to care or skill inadmissible) ; Craven v.
Central Pac. R.R., 72 Cal. 345, 13 Pac. 878 (1887). The admissibility
of evidenece of the custom of a business or occupation is also well estab-
lished. Hughes v. Pacific Wharf & Storage Co., 188 Cal. 210, 205 Pae.
105 (1922) (mailing letter). However, under existing law, evidence of
habit is admissible only if there are no eyewitnesses. Boone v. Bank of
America, 220 Cal. 93, 29 P.2d 409 (1934). In earlier cases, the Su-
preme Court criticized the ‘‘no-eyewitness’’ limitation :
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This limitation upon the introduction of such testimony seems
rather illogical, If the faet of the existence of habits of caution
in a given particular has any legitimate evidentiary weight, the
party benefited ought to have the advantage of it for whatever it
is worth, even against adverse eye-witnesses; and if the testimony
of the eye-witnesses is in his favor, it would be at least a harm-
less cumulation of evidence to permit testimony of his custom or
habit. [Wallis v. Southern Pac. Co., 184 Cal. 662, 665, 195 Pae.
408, 409 (1921).]

The ‘“no eyewitness’’ limitation is undesirable. Eyewitnesses fre-

quently are mistaken, and some are dishonest. The trier of fact should

be entitled to weigh the habit evidence against the eyewitness testimony

as well as all of the other evidence in the case. Hence, Section 1105

does not contain the ‘‘no eyewitness’’ limitation.

[Law Revision Commission Comment ( Recommendation, January 1965) ]

CROSS-REFERENCES
Definitions :
Conduct, see § 125

Evidence, see § 140
Character for care or skill, evidence of, see § 1104

CHAPTER 2. OTHER EVIDENCE AFFECTED OR EXCLUDED
BY EXTRINSIC POLICIES

§ 1150. Evidence to test a verdict

1150. (a) Upon an inquiry as to the validity of a verdiet,
any otherwise admissible evidence may be received as to state-
ments made, or conduct, econditions, or events occurring, either
within or without the jury room, of such a character as is likely
to have influenced the verdict improperly. No evidence is ad-
missible to show the effect of such statement, conduect, condi-
tion, or event upon a juror either in influencing him to assent
to or dissent from the verdict or concerning the mental pro-
cesses by which it was determined.

(b) Nothing in this code affects the law relating to the com-
petence of a juror to give evidence to impeach or support a
verdict.

Comment. Section 1150 codifies existing law which permits evidence
of miseconduct by a trial juror to be received but forbids the reception
of evidence as to the effect of such misconduct on the minds of the
%urors. People v. Stokes, 103 Cal. 193, 196-197, 37 Pae. 207, 208-209

1894).

Section 1150 makes no change in the rules concerning when testimony
or affidavits of jurors may be received to impeach or support a verdict.
Under existing law, a juror is incompetent to give evidence as to mat-
ters that might impeach his verdiect. People v. Gray, 61 Cal. 164, 183
(1882). See also Siemsen v. Oakland, S. L., & H. Elec. Ry., 134 Cal,
494, 66 Pac. 672 (1901). He is competent, however, to give evidence
that no misconduct was committed by the jury after independent evi-
dence has been given that there was misconduct. People v. Deegan, 88
Cal. 602, 26 Pac. 500 (1891). By statute, a juror may give evidence by
affidavit that a verdict was determined by chance. CopE Civ. Proc.
§ 657(2). And the courts have held that affidavits of jurors may be
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used to prove that a juror concealed bias or other disqualification by
false answers on voir dire or was mentally incompetent to serve as a
juror. E.g., Williams v. Bridges, 140 Cal. App. 537, 35 P.2d 407 (1934)
(false answer on wvoir dire) ; Noll v. Lee, 221 Cal. App.2d 81, 34 Cal.
Rptr. 223 (1963) (hearing denied) (false answer on voir dire) ; Church
v. Capital Freight Lines, 141 Cal. App.2d 246, 296 P.2d 563 (1956)
(mental competence of juror). .

Section 1150 also makes no change in the existing law concerning the
grounds upon which a verdict may be set aside, ¢.e., what constitutes
jury miseonduct. See Cobpe Civ. Proc. § 657 (civil case) ; PENAL CobE
§ 1181 (criminal case).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definitions:
Conduct, see § 125

Evidence, see § 140
Statement, see § 225

§ 1151. Subsequent remedial conduct
*1151. ‘When, after the occurrence of an event, remedial or
precautionary measures are taken, which, if taken previously,
would have tended to make the event less likely to occur, evi-
dence of such subsequent measures is inadmissible to prove
negligence or culpable conduct in connection with the event.

Comment. Section 1151 codifies well-settled law. Helling v. Schindler,
145 Cal. 303, 78 Pac. 710 (1904) ; Sappenfield v. Main Street etc. B.R.,
91 Cal. 48, 27 Pac. 590 (1891). The admission of evidence of subsequent
repairs to prove negligence would substantially discourage persons
from making repairs after the oceurrence of an accident.

Section 1151 does not prevent the use of evidence of subsequent
remedial conduct for the purpose of impeachment in appropriate cases.
This is in accord with Pierce v. J. C. Penney Co., 167 Cal. App.2d 3,
334 P.2d 117 (1959).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Conduct, see § 125

Evidence, see § 140
Proof, see § 190

§ 1152. Offer to compromise and the like

1152. (a) Evidence that a person has, in compromise or
from humanitarian motives, furnished or offered or promised
to furnish money or any other thing, act, or service to another
who has sustained or claims to have sustained loss or damage,
as well as any conduct or statements made in negotiation
thereof, is inadmissible to prove his liability for the loss or
damage or any part of it.

(b) This section does not affect the admissibility of evi-
dence of:

(1) Partial satisfaction of an asserted claim or demand
without questioning its validity when such evidence is offered
to prove the validity of the claim; or
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(2) A debtor’s payment or promise to pay all or a part of
his preexisting debt when such evidence is offered to prove
the creation of a new duty on his part or a revival of his pre-
existing duty.

Comment., Section 1152, like Section 2078 of the Code of Civil
Procedure which it supersedes, declares that compromise offers are
inadmissible to prove liability. Because of the particular wording of
Section 2078, an offer of compromise probably may not be considered
as an admission even though admitted without objection. See Tentative
Recommendation and o Study Relating to the Uniform Rules of Evi-
dence (Article VI. Extrinsic Policies Affecting Admassibility), 6 CAL.
Law Revision Comm’N, Rep., REc. & StubpIies 601, 675-676 (1964). See
also Scott v. Wood, 81 Cal. 398, 405-406, 22 Pac. 871, 873 (1889). Under
Section 1152, however, nothing prohibits the consideration of an offer
of settlement on the issue of liability if the evidence is received without
objection. This modest change in the law is desirable. An offer of com-
promise, like other incompetent evidence, should be considered to the
extent that it is relevant when it is presented to the trier of fact
without objection.

The words ‘“as well as any conduct or statements made in negotiation
thereof’’ make it clear that statements made by parties during nego-
tiations for the settlement of a claim may not be used as admissions in
later litigation. This language will change the existing law under which
certain statements made during settlement negotiations may be used
as admissions. People v. Forster, 58 Cal.2d 257, 23 Cal. Rptr. 582, 373
P.2d 630 (1962). The rule excluding offers is based upon the public
policy in favor of the settlement of disputes without litigation. The
same public policy requires that admissions made during settlement
negotiations also be excluded. The rule of the Forster case that permits
such statements to be admitted places a premium on the form of the
statement. The statement ‘¢ Assuming, for the purposes of these nego-
tiations, that I was negligent . . .”’ is inadmissible; but the statement
‘“All right, T was negligent! Let’s talk about damages . . .”’ may be
admissible. See the discussion in People v. Glen Arms Estate, Inc., 230
Cal. App.2d 841, 863-864, 41 Cal. Rptr. 303, 316 (1964). The rule of the
Forster case is changed by Section 1152 because that rule prevents the
complete ecandor between the parties that is most conducive to settlement.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES
Definitions :

Conduct, see § 125

Evidence, see § 140

Person, see § 175

Proof, see § 190
Statement, see § 225

§ 1153. Offer to plead guilty or withdrawn plea of guilty

by criminal defendant

1153. Evidence of a plea of guilty, later withdrawn, or of
an offer to plead guilty to the erime charged or to any other
crime, made by the defendant in a criminal action is inadmis-
sible in any action or in any proceeding of any nature, includ-
ing proceedings before agencies, commissions, boards, and
tribunals.
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Comment. Section 1153 is consistent with existing law. Under exist-
ing law, evidence of a rejected offer to plead guilty to the erime charged
or to a lesser crime is inadmissible. PENAL CopE § 1192.4; People v.
Wilson, 60 Cal.2d 139, 1565-156, 32 Cal. Rptr. 44, 54-55, 383 P.2d 452,
462-463 (1963) ; People v. Hamilton, 60 Cal.2d 105, 113-114, 32 Cal.
Rptr. 4, 8-9, 383 P.2d 412, 416-417 (1963). Likewise, a plea of guilty,
later withdrawn, is inadmissible. People v. Quinn, 61 Cal. 2d 551, 39
Cal. Rptr. 393, 393 P.2d 705 (1964).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions:
Action, see § 105

Criminal action, see § 130
Evidence, see § 140

§ 1154. Offer to discount a claim

1154. Evidence that a person has accepted or offered or
promised to aceept a sum of money or any other thing, aect,
or service in satisfaction of a claim, as well as any conduect
or statements made in negotiation thereof, is inadmissible to
prove the invalidity of the claim or any part of it.

Comment. Section 1154 stems from the same policy of encouraging
settlement and eompromise that is reflected in Section 1152. Except for
the language ‘‘as well as any conduct or statements made in negotia-
tion thereof,”’ this section codifies existing law. Dennis v. Belt, 30 Cal.
247 (1866) ; Anderson v. Yousem, 177 Cal. App.2d 135, 1 Cal. Rptr.
889 (1960) ; Cramer v. Lee Wa Corp., 109 Cal. App.2d 691, 241 P.2d
550 (1952). The significance of the quoted language is indicated in the
Comment to Section 1152,

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Conduct, see § 125

Evidence, see § 140

Person, see § 175

Proof, see § 190
Statement, see § 225

§ 1155. Liability insurance

1155. Evidence that a person was, at the time a harm was
suffered by another, insured wholly or partially against loss
arising from liability for that harm is inadmissible to prove
negligence or other wrongdoing.,

Comment. Section 1155 codifies existing law. Roche v. Llewellyn Iron
Works Co., 140 Cal. 563, 74 Pac. 147 (1903). Evidence of liability
insurance might be inadmissible in the absence of Section 1155 because
it is not relevant; Seetion 1155 assures its inadmissibility.

[Law Revision Commission Comment (Recommendation, January 1965) 1
CROSS-REFERENCES
Definitions:
Evidence, see § 140

Person, see § 175
Proof, see § 190
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§ 1156. Records of medical study of in-hospital staff committee

1156. (a) In-hospital medical staff committees of a li-
censed hospital may engage in research and medical study for
the purpose of reducing morbidity or mortality, and may
make findings and recommendations relating to such purpose.
Except as provided in subdivision (b), the written records
of interviews, reports, statements, or memoranda of such in-
hospital medical staff committees relating to such medical
studies are subject to Sections 2016 to 2036, inclusive, of the
Code of Civil Procedure (relating to discovery proceedings)
but, subject to subdivisions (¢) and (d), shall not be admitted
as evidence in any action or before any administrative body,
agency, or person.

(b) The disclosure, with or without the consent of the pa-
tient, of information concerning him to such in-hospital medi-
cal staff committee does not make unprivileged any informa-
tion that would otherwise be privileged under Seection 994 or
1014 ; but, notwithstanding Sections 994 and 1014, such in-
formation is subject to discovery under subdivision (a) execept
that the identity of any patient may not be discovered under
subdivision (a) unless the patient consents to such disclosure.

(¢) This section does not affect the admissibility in evidence
of the original medical records of any patient.

(d) This section does not exclude evidence which is relevant
evidenece in a criminal action.

Comment. Section 1156 supersedes Code of Civil Procedure Sec-
tion 1936.1 (added by Cal. Stats. 1963, Ch. 1558, § 1, p. 8142). Except
as noted below, Section 1156 restates the substance of the superseded
section.

The phrase ‘‘Sections 2016 to 2036, inclusive,’”’ has been inserted in
Section 1156 in place of the phrase ‘‘Sections 2016 and 2036,”’ which
appears in Section 1936.1, to correct an apparent inadvertence. This
substitution permits use of all kinds of discovery procedures, instead
of depositions only, to discover material of the type described in Section
1156. E.g.,, Cope Civ. Proc. §§ 2030 (written interrogatories), 2031
(motion for order for production of documents).

Section 1156 also makes it clear that the names of patients may not
be disclosed without the consent of the patient. This limitation is neces-
sary to preserve the physician-patient and psychotherapist-patient

privileges.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) 1
CROSS-REFERENCES

Definitions :

Action, see § 105
Criminal action, see § 130
Evidence, see § 140
Statement, see § 225



DIVISION 10. HEARSAY EVIDENCE

Comment. Division 10 contains the hearsay rule and the most com-
monly used exceptions to the rule. Other exceptions may be found in
other statutes scattered throughout the codes. Under the Evidence Code,
the hearsay objection is met if the evidence offered falls within any of
the exceptions to the hearsay rule. But the fact that the hearsay objeec-
tion is overcome does not necessarily make the evidence admissible. All
other exclusionary rules apply and may require exclusion of the evi-
dence.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Hospital records, see §§ 1560-1566

Official writings affecting property, see §§ 1600-1605

Official writings and recorded writings, see §§ 1450-1454, 15301532, 1600
Part of transaction proved, admissibility of whole, see § 356

Photographic copies of writings, see §§ 1550, 1551

Preliminary determinations on admissibility of evidence, see §§ 400-406
See also the Cross-References under Sections 1290 and 1500

CHAPTER 1. GENERAL PROVISIONS

§ 1200. The hearsay rule

1200. (a) ‘‘Hearsay evidence’’ is evidence of a statement
that was made other than by a witness while testifying at the
hearing and that is offered to prove the truth of the matter
stated.

(b) Except as provided by law, hearsay evidence is inad-
missible.

(e) This section shall be known and may be cited as the
hearsay rule.

Comment. Section 1200 states the hearsay rule. It defines hearsay
evidence and provides that such evidence is inadmissible unless it meets
the conditions of an exception established by law. Chapter 2 (com-
mencing with Section 1220) of this division contains a series of excep-
tions to the hearsay rule. Other exceptions may be found in other stat-
utes or in decisional law. But the fact that certain evidence meets the
requirements of an exception to the hearsay rule does not necessarily
make such evidence admissible. The exeeption merely provides that
such evidence is not inadmissible under the hearsay rule. If there is
some other rule of law——such as privilege or the best evidence rule—
that makes the evidence inadmissible, the court is not authorized to
admit the evidence merely because it falls within an exception to the
hearsay rule. See also EvipEnce Cobe § 352,

Although the California courts have excluded hearsay evidence since
the earliest days of the State (see, e.g., People v. Bob, 29 Cal.2d 321,
175 P.2d 12 (1946) ; Kilburn v. Ritchie, 2 Cal. 145 (1852)), the hear-
say rule has never been clearly stated in statutory form. Code of Civil
Procedure Section 1845 (superseded by Evidence Code Section 702)
has at times been considered to be the statutory basis for the hearsay
rule. People v. Spriggs, 60 Cal.2d 868, 872, 36 Cal. Rptr. 841, 844, 389
P.2d 377, 380 (1964). Analytically, however, Section 1845 does not

(1216)



EVIDENCE CODE—HEARSAY EVIDENCE 1217

deal with hearsay at all; it deals only with the requirement of personal
knowledge. It is true that the section provides that there is an exception
to the personal knowledge requirement ‘‘in those few express cases in
which . . . the declarations of others, are admissible’’; but ‘‘this sec-
tion is inaccurate, so far as it refers to [this] exeeption. In such case
the witness testifies merely to the making of the declaration, which he
must have heard in order to be a competent witness to testify to it,
and hence, the facet to which he testifies is a fact within his own knowl-
edge, derived from his own perceptions.’’ Sneed v. Marysville Gas efc.
Co., 149 Cal. 704, 708, 87 Pac. 376, 378 (1906).

‘‘Hearsay evidence’’ is defined in Section 1200 as ‘‘evidence of a
statement that was made other than by a witness while testifying at the
hearing and that is offered to prove the truth of the matter stated.”
Under this definition, as under existing case law, a statement that is
offered for some purpose other than to prove the fact stated therein
is not hearsay. Smith v. Whittier, 95 Cal. 279, 30 Pae. 529 (1892). See
WitkiN, CavirorNiA EvipEncE §§ 215-218 (1958).

The word ‘‘statement’’ used in the definition of ‘‘hearsay evidence’’
is defined in Section 225 as ‘‘oral or written verbal expression’’ or
‘‘nonverbal conduct . . . intended . . . as a substitute for oral or
written verbal expression.”” Hence, evidence of a person’s conduct out
of court is not inadmissible under the hearsay rule expressed in Section
1200 unless that conduet is clearly assertive in character. Nonassertive
conduect is not hearsay.

Some California cases have regarded evidence of nonassertive conduct
as hearsay evidence if it is offered to prove the actor’s belief in a par-
ticular fact as a basis for an inference that the fact believed is true.
See, e.g., Estate of De Laveage, 165 Cal. 607, 624, 133 Pac. 307, 314
(1913) (*‘the manner in which a person whose sanity is in question
was treated by his family is not, taken alone, competent substantive
evidence tending to prove insanity, for it is a mere extra-judicial ex-
pression of opinion on the part of the family’’) ; People v. Mendez, 193
Cal. 39, 52, 223 Pac. 65, 70 (1924) (‘‘circumstances of flight [of other
persons from the secene of a erime] are in the nature of confessions . . .
and are, therefore, in the nature of hearsay evidence'’) (overruled on
other grounds in People v. McCaughan, 49 Cal.2d 409, 420, 317 P.2d
974, 981 (1957)).

Other California cases, however, have held that evidence of nonasser-
tive conduct is not hearsay even though offered to prove that the belief
giving rise to the conduet was based on fact. See, e.g., People v. Reifen-
stuhl, 37 Cal. App.2d 402, 99 P.2d 564 (1940) (hearing denjed) (in-
coming telephone calls made for the purpose of placing bets admissible
over hearsay objection to prove that place of reception was bookmaking
establishment).

Under the Evidence Code, nonassertive conduct is not regarded as
hearsay for two reasons. First, one of the prineipal reasons for the
hearsay rule—to exclude declarations where the veracity of the declar-
ant cannot be tested by cross-examination—does not apply because such
conduct, being nonassertive, does not involve the veracity of the de-
clarant. Second, there is frequently a guarantee of the trustworthiness
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of the inference to be drawn from such nonassertive conduct because
the actor has based his actions on the correctness of his belief, 4.e., his
actions speak louder than words.

Of course, if the probative value of evidence of nonassertive conduct
is outweighed by the probability that such evidence will be unduly
prejudicial, confuse the issues, mislead the jury, or consume too much
time, the judge may exclude the evidence under Section 352.

Under Section 1200, exceptions to the hearsay rule may be found
either in statutes or in decisional law. Under existing law, too, the courts
have recognized exceptions to the exclusionary rule in addition to those
exceptions expressed in the statutes. See People v. Spriggs, 60 Cal.2d
868, 874, 36 Cal. Rptr. 841, 844, 389 P.2d 377, 380 (1964).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definitions :

Evidence, see § 140

Hearing, see § 145

Law, see § 160

Proof, see § 190

Statement, see § 225
See also the Cross-References for Division 10

§ 1201. Multiple hearsay

1201. A statement within the scope of an exeeption to the
hearsay rule is not inadmissible on the ground that the evi-
dence is hearsay evidence if the hearsay evidence of such state-
ment consists of one or more statements each of which meets
the requirements of an exception to the hearsay rule.

Comment. Section 1201 makes it possible to use admissible hearsay to
prove another statement that is also admissible hearsay. For example,
under Section 1201, an official reporter’s transcript of the testimony
at a previous trial may be used to prove the testimony previously given
(EvipEncE CobE § 1280) ; the former testimony may be used as evidence
(EvipEncE CopE § 1291) to prove that a party made a statement; and
the party’s statement is admissible against him as an admission (EvI-
DENCE Cope § 1220). Thus, under Section 1201, the evidence of the
admission contained in the transeript is admissible because each of the
hearsay statements involved is within an exception to the hearsay rule.

Although no California case has been found where the admissibility
of ‘“multiple hearsay’’ has been analyzed and discussed, the practice
is apparently in aceord with the rule stated in Section 1201. See, e.g.,
People v. Collup, 27 Cal.2d 829, 167 P.2d 714 (1946) (transcript of
former téstimony used to prove admission).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :
Evidence, see § 140
Hearsay evidence, see § 1200

Statement, see § 225
Hearsay rule, see § 1200
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§ 1202. Credibility of hearsay declarant

1202. Evidence of a statement or other conduct by a de-
clarant that is inconsistent with a statement by such declarant
received in evidence as hearsay evidence is not inadmissible
for the purpose of attacking the credibility of the declarant
though he is not given and has not had an opportunity to
explain or to deny such inconsistent statement or other con-
duet. Any other evidence offered to attack or support the
credibility of the declarant is admissible if it would have been
admissible had the declarant been a witness at the hearing.
For the purposes of this section, the deponent of a deposition
taken in the action in which it is offered shall be deemed to
be a hearsay declarant.

Comment. Section 1202 deals with the impeachment of a declarant
whose hearsay statement is in evidence as distinguished from the im-
peachment of a witness who has testified. It clarifies two points. First,
evidence to impeach a hearsay declarant is not to be excluded on the
ground that it is collateral. Second, the rule applying to the impeach-
ment of a witness-—that a witness may be impeached by an inconsistent
statement only if he is provided with an opportunity to explain or
deny it—does not apply to a hearsay declarant.

‘When hearsay evidence in the form of former testimony has been
admitted, the California courts have permitted a party to impeach the
hearsay declarant with evidence of an inconsistent statement made by
the hearsay declarant affer the former testimony was given, even
though the declarant was never given an opportunity to explain or
deny the inconsistency. People v. Collup, 27 Cal.2d 829, 167 P.2d 714
(1946). Apparently, however, former testimony may not be impeached
by evidence of an inconsistent statement made prior to the former
testimony unless the would-be impeacher either did not know of the
inconsistent statement at the time the former testimony was given or
unless he had provided the declarant with an opportunity to explain
or deny the inconsistent statement. People v. Greenwell, 20 Cal. App.2d
266, 66 P.2d 674 (1937), as limited by People v. Collup, 27 Cal.2d 829,
167 P.2d 714 (1946). The courts permit dying declarations to be im-
peached by evidence of contradictory statements by the deceased de-
spite the lack of any foundation, for only in very rare cases would it be
possible to provide the deciarant with an opportunity to explain or
deny the inconsistency. People v. Lawrence, 21 Cal. 368 (1863).

Section 1202 substitutes for this case law a uniform rule permitting
a hearsay declarant to be impeached by inconsistent statements in all
cases, whether or not the declarant has been given an opportunity to
explain or deny the inconsistency. If the hearsay declarant is unavail-
able as a witness, the party against whom the evidence is admitted
should not be deprived of both his right to ecross-examine and his right
to impeach. Cf. People v. Lawrence, 21 Cal. 368, 372 (1863). If the
hearsay declarant is available, the party electing to use the hearsay of
such a declarant should have the burden of calling him to explain or
deny any alleged inconsistencies.
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Of course, the trial judge may curb efforts to impeach hearsay de-
clarants if he determines that the inquiry is becoming too remote from
the issues that are actually at stake in the litigation. EvipENce CobE
§ 352.

Section 1235 provides that evidence of inconsistent statements made
by a trial witness may be admitted to prove the truth of the matter
stated. No similar exception to the hearsay rule is applicable to a
hearsay declarant’s inconsistent statements that are admitted under
Section 1202. Hence, the hearsay rule prohibits any such statement
from being used to prove the truth of the matter stated. If the declarant
is not a witness and is not subject to cross-examination upon the subject
matter of his statements, there is no sufficient guarantee of the trust-
worthiness of the statements he has made out of court to warrant their
reception as substantive evidence unless they fall within some recog-
nized exception to the hearsay rule.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Action, see § 105

Conduct, see § 125

Declarant, see § 135

Evidence, see § 140

Hearsay evidence, see § 1200
Statement, see § 225

§ 1203. Cross-examination of hearsay declarant

12038. (a) The declarant of a statement that is admitted as
hearsay evidence may be called and examined by any adverse
party as if under cross-examination concerning the statement.

(b) This section is not applicable if the declarant is (1) a
party, (2) a person identified with a party within the meaning
of subdivision (d) of Section 776, or (3) a witness who has
testified in the action concerning the subject matter of the
statement.

(e¢) This section is not applicable if the statement is one
described in Article 1 (commencing with Section 1220), Ar-
ticle 3 (commencing with Section 1235), or Article 10 (ecom-
mencing with Section 1300) of Chapter 2 of this division.

(d) A statement that is otherwise admissible as hearsay evi-
dence is not made inadmissible by this section because the de-
clarant who made the statement is unavailable for examination
pursuant to this section.

Comment. Hearsay evidence is generally exeluded because the de-
clarant was not in court and not subject to cross-examination before
the trier of fact when he made the statement. People v. Bob, 29 Cal.2d
321, 325, 175 P.2d 12, 15 (1946).

In some situations, hearsay evidence is admitted because there is
either some exceptional need for the evidence or some circumstantial
probability of its trustworthiness, or both. People v. Brust, 47 Cal.2d
776, 785, 306 P.2d 480, 484 (1957) ; Turney v. Sousa, 146 Cal. App.2d
787, 791, 304 P.2d 1025, 1027-1028 (1956). Even though it may be
necessary or desirable to permit certain hearsay evidence to be ad-
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mitted despite the fact that the adverse party had no opportunity to
cross-examine the declarant when the hearsay statement was made,
there seems to be no reason to prohibit the adverse party from cross-
examining the declarant concerning the statement. The policy in favor
of cross-examination that underlies the hearsay rule, therefore, indi-
cates that the adverse party should be accorded the right to call the
declarant of a statement received in evidence and to cross-examine him
concerning his statement.

Section 1203, therefore, reverses (insofar as a hearsay declarant is
concerned) the traditional rule that a witness called by a party is a
witness for that party and may not be cross-examined by him. Because
a hearsay declarant is in practical effect a witness against the party
against whom his hearsay statement is admitted, Section 1203 gives
that party the right to call and cross-examine the hearsay declarant
concerning the subject matter of the hearsay statement just as he has
the right to cross-examine the witnesses who appear personally and
testify against him at the trial.

Subdivisions (b) and (¢) make Section 1203 inapplicable in certain
situations where it would be inappropriate to permit a party to exam-
ine a hearsay declarant as if under cross-examination. Thus, for ex-
ample, subdivision (b) does not permit counsel for a party to examine
his own client as if under cross-examination merely because a hearsay
statement of his client has been admitted; and, because a party should
not have the right to cross-examine his own witness merely because the
adverse party has introduced a hearsay statement of the witness, wit-
nesses who have testified in the action concerning the subject matter
of the statement are not subject to examination under Section 1203.

Subdivision (d) makes it clear that the unavailability of a hearsay
declarant for examination under Section 1203 has no effect on the ad-
missibility of his hearsay statements. The subdivision forestalls any
argument that availability of the declarant for examination under Sec-
tion 1203 is an additional condition of admissibility for hearsay evi-
dence.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definitions :

Action, see § 105

Declarant, see § 135

Hearsay ev1dence, see § 1200

Statement, see § 225
Examination of witnesses, method and scope, see §§ 760-778
Offer of proof unnecessary on cross- examination, see § 354
Similar provision :

Person upon whose statement an expert bases his opinion, examination as if under
cross-examination, see § 804

§ 1204. Hearsay statement offered against criminal defendant

1204. A statement that is otherwise admissible as hearsay
evidence is inadmissible against the defendant in a criminal
action if the statement was made, either by the defendant or
by another, under such circumstances that it is inadmissible
against the defendant under the Constitution of the United
States or the State of California.
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Comment. Section 1204 is a statutory recognition that hearsay evi-
dence that fits within an exception to the hearsay rule may nonetheless
be inadmissible under the Constitution of the United States or the Con-
stitution of California. Thus, Section 1220, which creates an exception
for the statements of a party, is subject to the constitutional rule ex-
cluding evidence of involuntary confessions against a criminal de-
fendant.

In People v. Underwood, 61 Cal.2d 113, 37 Cal. Rptr. 313, 389 P.2d
937 (1964), the California Supreme Court held that a prior incon-
sistent statement of a witness could not be introduced to impeach him
in a eriminal action when the statement would have been inadmissible
as an involuntary confession if the witness had been the defendant.
To the extent that the Underwood decision is based on constitutional
prineiples, its effect is continued by Section 1204 and its principle is
made applicable to all hearsay statements.

Insofar as the Constitution of the United States is concerned, See-
tion 1204 refers only to those rules required to be observed in state
proceedings. It is not intended to make applicable in proceedings in
California courts those rules the United States Constitution requires to
be observed only in federal proceedings.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES
Definitions :
Criminal action, see § 130

Hearsay evidence, see § 1200
Statement, see § 225

§ 1205. No implied repeal

1205. Nothing in this division shall be construed to repeal
by implieation any other statute relating to hearsay evidence.
Comment. Although some of the statutes providing for the admission
of hearsay evidence will be repealed when the Evidence Code is en-
acted, a number of statutes will remain in the various codes. For the
most part, these statutes are narrowly drawn to make a particular type
of hearsay evidence admissible under specifically limited circumstances.
To assure the continued validity of these provisions, Section 1205 states
that they will not be impliedly repealed by the enactment of the Evi-
dence Code.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Hearsay evidence, see § 1200
Statute, see § 230

CHAPTER 2. EXCEPTIONS TO THE HEARSAY RULE

Article 1. Confessions and Admissions

§ 1220. Admission of party
1220. Evidence of a statement is not made inadmissible
by the hearsay rule when offered against the declarant in an
action to which he is a party in either his individual or repre-
sentative capacity, regardless of whether the statement was
made in his individual or representative capacity.
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Comment. Section 1220 states existing law as found in subdivision 2
of Section 1870 of the Code of Civil Procedure. The rationale under-
lying this exception is that the party cannot object to the lack of the
right to cross-examine the declarant since the party himself made the
statement. Moreover, the party can cross-examine the witness who testi-
fies to the party’s statement and can explain or deny the purported ad-
mission. The statement need not be one which would be admissible if
made at the hearing. See Shields v. Oxznard Harbor Dist., 46 Cal.
App.2d 477,116 P.2d 121 (1941).

In a criminal action, a defendant’s statement is not admissible under
this section unless it was made voluntarily. EvipEnce CopEe § 1204,
[Law Revision Commission Comment ( Recommendation, January 1965) ]

CROSS-REFERENCES

Admission made during compromise negotiations, see §§ 1152, 1154
Confession of defendant in criminal action, see §§ 402, 405, 1204
Definitions :

Action, see § 105

Declarant, see § 135

Evidence, see § 140

Statement, see § 225
Hearsay rule, see § 1200
Nolo contendere plea, see Penal Code § 1016
Withdrawn plea of guilty, or offer to plead guilty, see § 1153

§ 1221, Adoptive admission
1221. Evidence of a statement offered against a party is not
made inadmissible by the hearsay rule if the statement is one
of which the party, with knowledge of the content thereof, has
by words or other conduet manifested his adoption or his belief
in its truth.
Comment. Section 1221 restates an exception found in subdivision 3
of Section 1870 of the Code of Civil Procedure.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Admissibility against eriminal defendant, see § 1204
Admission made during compromise negotiations, see §§ 1152, 1154
Definitions :
Conduct, see § 125
Evidence, see § 140
Statement, see § 225
Hearsay rule, see § 1200

§ 1222. Authorized admission

1222, Evidence of a statement offered against a party is not
made inadmissible by the hearsay rule if:

(a) The statement was made by a person authorized by the
party to make a statement or statements for him concerning
the subject matter of the statement; and

(b) The evidence is offered either after admission of evi-
dence sufficient to sustain a finding of such authority or, in
the court’s discretion as to the order of proof, subject to the
admission of such evidence.
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Comment. Section 1222 provides a hearsay exception for authorized
admissions. Under this exception, if a party authorized an agent to
make statements on his behalf, such statements may be introduced
against the party under the same conditions as if they had been made
by the party himself. The authority of the declarant to make the state-
ment need not be express; it may be implied. It is to be determined in
each case under the substantive law of agency. Section 1222 restates
an exception found in the first portion of subdivision 5 of Section 1870
of the Code of Civil Procedure. See Tentative Recommendation and a
Study Relating to the Uniform Rules of Evidence (Article VIII. Hear-
say Evidence), 6 Can. Law RevisioN ComM’N, Rep., Rec. & StuDIES
Appendix at 484-490 (1964).

[Law Revision Commission Comment ( Recommendation, January 1965) ]

CROSS-REFERENCES

Admissibility against criminal defendant, see § 1204
Admission made during compromise negotiations, see §§ 1152, 1154
Definitions :
Evidence, see § 140
Statement, see § 225
Hearsay rule, see § 1200
Order of proof, see § 320

§ 1223. Admission of co-conspirator

1223. Evidence of a statement offered against a party is not
made inadmissible by the hearsay rule if:

(a) The statement was made by the declarant while partie-
ipating in a conspiraey to commit a crime or civil wrong and in
furtherance of the objective of that conspiracy;

(b) The statement was made prior to or during the time
that the party was participating in that conspiracy; and

(e¢) The evidence is offered either after admission of evi-
dence sufficient to sustain a finding of the facts specified in
subdivisions (a) and (b) or, in the court’s discretion as to the
order of proof, subjeet to the admission of such evidence.

Comment. Section 1223 is a specific example of a kind of authorized
admission that is admissible under Section 1222. The statement is ad-
mitted because it is an act of the conspiracy for which the party, as a
co-conspirator, is legally responsible. People v. Lorraine, 90 Cal. App.
3117, 327, 265 Pac. 893, 897 (1928). See CaLIFORNIA CRIMINAL Law
PRACTICE 471-472 (Cal. Cont. Ed. Bar 1964). Section 1223 restates an
exception found in subdivision 6 of Section 1870 of the Code of Civil
Procedure.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Admissibility against criminal defendant, see § 1204
Definitions:
Declarant, see § 135
Evidence, see § 140
Statement, see § 225
Hearsay rule, see § 1200
Orc'er of proof, see § 320
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§ 1224. Statement of declarant whose liability or breach of duty is in issue

1224, When the liability, obligation, or duty of a party to
a civil action is based in whole or in part upon the liability,
obligation, or duty of the declarant, or when the claim or right
asserted by a party to a civil action is barred or diminished by
a breach of duty by the declarant, evidence of a statement
made by the declarant is as admissible against the party as it
would be if offered against the declarant in an action involving
that liability, obligation, duty, or breach of duty.

Comment. Section 1224 restates in substance a hearsay exception
found in Code of Civil Procedure Section 1851 (superseded by Evi-
dence Code Sections 1224 and 1302). See Butte County v. Morgan, 76
Cal. 1, 18 Pac. 115 (1888) ; Ingram v. Bob Jaffe Co., 139 Cal. App.2d
193, 293 P.2d 132 (1956) ; Standard Ol Co. v. Houser, 101 Cal. App.2d
480, 225 P.2d 539 (1950). Section 1224, however, limits this hearsay
exception to civil actions. Much of the evidence within this exception
is also covered by Section 1230, which makes declarations against in-
terest admissible. However, to be admissible under Section 1230, the
statement must have been against the declarant’s interest when made;
this requirement is not stated in Section 1224,

Code of Civil Procedure Section 1851 provides for the admission of
a declarant’s statements in an action where the liability of the party
against whom the statements are offered is based on the declarant’s
breach of duty. Butte County v. Morgan, 76 Cal. 1, 18 Pac. 115 (1888);
Nye & Nissen v. Central etc. Ins. Corp., 71 Cal. App.2d 570, 163 P.2d
100 (1945). Section 1224 of the Evidence Code refers specifically to
‘“‘breach of duty’’ in order to admit statements of a declarant whose
breach of duty is in issue without regard to whether that breach gives
rise to a liability of the party against whom the statements are offered
or merely defeats a right being asserted by that party. For example,
in Ingram v. Bob Jaffe Co., 139 Cal. App.2d 193, 293 P.2d 132 (1956),
a statement of a person permitted to operate a vehicle was admitted
against the owner of the vehicle in an action seeking to hold the owner
liable on the derivative liability of vehicle owners established by Vehi-
cle Code Section 17150. Under Section 1224, the statement of the
declarant would also be admissible against the owner in an action
brought by the owner to recover for damage to his vehicle where the
defense is based on the contributory negligence of the declarant.

Section 1302 supplements the rule stated in Section 1224, Section
1302 creates an exception for judgments against a third person when
one of the issues between the parties is the liability, obligation, or
duty of the third person and the judgment determines that liability,
obligation, or duty. Together, Seetions 1224 and 1302 codify the hold-
ings of the cases applying Code of Civil Procedure Section 1851. See
Tentative Recommendation and a Study Relating to the Uniform
Rules of Ewvidence (Article VIII. Hearsay Evidence), 6 CArL. Law
Revision Comm’n, Rep., REC. & STUDIES Appendiz at 491-496 (1964).

[Law Revision Commission Comment (Recommendation, January 1965) ]

8—46607
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CROSS-REFERENCES

Admission made during compromise negotiations, see §§ 1152, 1154
Definitions :

Action, see § 105

Civil action, see § 120

Declarant, see § 135

Evidence, see § 140

Statement, see § 225

§ 1225. Statement of declarant whose right or title is in issue

1225. When a right, title, or interest in any property or
claim asserted by a party to a civil action requires a determina-
tion that a right, title, or interest exists or existed in the de-
clarant, evidence of a statement made by the declarant during
the time the party now claims the declarant was the holder
of the right, title, or interest is as admissible against the party
as it would be if offered against the declarant in an action
involving that right, title, or interest.

Comment. Section 1225 expresses a common law exception to the
hearsay rule that is recognized in part in Section 1849 of the Code of
Civil Procedure. Section 1849 (which is superseded by Section 1225)
permits the statements of predecessors in interest of real property to
be admitted against the successors; however, the California cases fol-
low the general rule of permitting predecessors’ statements to be ad-
mitted against successors of either real or personal property. Smith v.
Goethe, 159 Cal. 628, 115 Pac. 223 (1911); 4 WiaMORE, EVIDENCE
§ 1082 et seq. (3d ed. 1940).

It should be noted that ‘‘statements made before title accrued in the
declarant will not be receivable. On the other hand, the time of divesti-
ture, after which no statements could be treated as admissions, is the
time when the party against whom they are offered has by his own
hypothesis acquired the title; thus, in a suit, for example, between A’s
heir and A’s grantee, A’s statements at any time before his death are
receivable against the heir; but only his statements before the grant
are receivable against the grantee.”’ 4 WiaMore, EviDENCE § 1082 at
153 (3d ed. 1940).

Despite the limitations of Section 1225, some statements of a grantor
made after divestiture of title will be admissible; but another theory
of admissibility must be found. For example, later statements of his
state of mind may be admissible on the issue of his intent. EVIDENCE
CopE §§ 1250 and 1251. Where it is claimed that a conveyance was in
fraud of creditors, the later statements of the grantor may be admissi-
ble not as hearsay but as evidence of the fraud itself (¢f. Bush &
Mallett Co. v. Helbing, 134 Cal. 676, 66 Pac. 967 (1901)) or as declara-
tions of a co-conspirator in the fraud (c¢f. McGee v. Allen, 7 Cal.2d 468,
60 P.2d 1026 (1936)). See generally 4 WiaMorE, EviDENcE § 1086 (3d
ed. 1940). ‘

Section 1225 supplements the rule provided in Section 1224. Under
Section 1224, for example, a party suing an executor on an obligation
incurred by the decedent prior to his death may introduce admissions
of the decedent. Similarly, under Section 1225, a party sued by an
executor on an obligation claimed to have been owed to the decedent
may introduce admissions of the decedent.

[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES

Admission made during compromise negotiations, see §§ 1152, 1154
Definitions :

Action, see § 105

Civil action, see § 120

Declarant, see § 135

Evidence, see § 140

Property, see § 185

Statement, see § 225

§ 1226. Statement of minor child in parent’s action for child’s injury
1226. Evidence of a statement by a minor child is not made
inadmissible by the hearsay rule if offered against the plaintiff
in an action brought under Section 376 of the Code of Civil
Procedure for injury to such minor child.
Comment. See the Comment to Section 1227.
[Law Revision Commission Comment (Recommendation, January 1965) 1

CROSS-REFERENCES

Admission made during compromise negotiations, see §§ 1152, 1154
Definitions :

Evidence, see § 140

Statement, see § 225
Hearsay rule, see § 1200

§ 1227. Statement of declarant in action for his wrongful death

1227. Evidence of a statement by the deceased is not made
inadmissible by the hearsay rule if offered against the plaintiff
in an action for wrongful death brought under Section 377 of
the Code of Civil Procedure.

Comment. Under existing law, an admission by a decedent is not ad-
missible against his heirs or representatives in a wrongful death action
brought by them. Marks v. Reissinger, 35 Cal. App. 44, 169 Pac. 243
(1917). Cf. Hedge v. Williams, 131 Cal. 455, 63 Pac. 721 (1901). The
reason is that the action is a new action, not merely a survival of the
decedent’s action. This rule has been severely criticized and is con-
trary to the rule adopted by most American courts. Carr v. Duncan,
90 Cal. App.2d 282, 285, 202 P.2d 855, 856 (1949).

Under Section 1224, the admissions of a decedent are admissible to
establish the liability of his executor. Similarly, when the executor °
brings an action for the decedent’s death under Code of Civil Proce-
dure Section 377, the defendant should be permitted to introduce the
admissions of the decedent. Without Section 1227, in an action between
two executors arising out of an accident which was fatal to both par-
ticipants, the plaintiff executor would be able to introduce admissions
of the defendant’s decedent, but the defending executor would be un-
able to introduee admissions of the plaintiff’s decedent.

Section 1227 changes the rule announced in the California cases and
makes the admissions of the decedent admissible in wrongful death
actions. Section 1226 provides a similar rule for the analogous cases
arising under Code of Civil Procedure Section 376 (action by parent of
injured child).

Section 1227 recognizes that, in an action brought under Code of
Civil Procedure Section 377, the only reason for treating the admis-
sions of a plaintiff’s decedent differently from those of a defendant’s
decedent is a technical procedural rule. The plaintiff in a wrongful
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death action—and the parent of an injured child in an action under
Code of Civil Procedure Section 376—stands in reality so completely
on the right of the deceased or injured person that such person’s ad-
missions should be admitted against the plaintiff, even though (as a
technical matter) the plaintiff is asserting an independent right.
[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES

Admission made during compromise negotiations, see §§ 1152, 1154
Definitions :

Evidence, see § 140

Statement, see § 225
Hearsay rule, see § 1200

Article 2. Declarations Against Interest

§ 1230. Declaration against interest

1230. Evidence of a statement by a declarant having suffi-
cient knowledge of the subject is not made inadmissible by the
hearsay rule if the declarant is unavailable as a witness and
the statement, when made, was so far contrary to the de-
clarant’s pecuniary or proprietary interest, or so far subjected
him to the risk of civil or eriminal liability, or so far tended
to render invalid a claim by him against another, or created
such a risk of making him an objeet of hatred, ridicule, or
social disgrace in the community, that a reasonable man in
his position would not have made the statement unless he be-
lieved it to be true. '

Comment. Except for the requirement that the declarant be shown
to be unavailable as a witness, Section 1230 eodifies the hearsay excep-
tion for declarations against interest as that exception has been de-
veloped by the California courts (People v. S8priggs, 60 Cal.2d 868, 36
Cal. Rptr. 841, 389 P.2d 377 (1964)) and possibly expands the exeep-
tion. It is not clear whether the existing exception for declarations
against interest applies to statements that make the declarant an object
of hatred, ridicule, or social disgrace in the community.

Under existing law, a declaration against interest is admissible re-
gardless of the availability of the declarant to testify as a witness.
People v. Spriggs, 60 Cal.2d 868, 36 Cal. Rptr. 841, 389 P.2d 377
(1964). Section 1230, however, conditions admissibility upon the un-
availability of the declarant in order to require the proponent of the
evidence to use the in-court testimony of the declarant if it is possible
to do so. If the declarant disappoints the proponent and testifies incon-
sistently, the proponent may then show the prior inconsistent statement
as substantive evidence of the facts stated. See EvipEncE Cope § 1235
and the Comment thereto.

Section 1230 supersedes the partial and inaccurate statements of the
exception for declarations against interest found in Code of Civil Pro-
cedure Sections 1853, 1870(4), and 1946(1). See People v. Spriggs,
60 Cal.2d 868, 871-872, 36 Cal. Rptr. 841, 844-845, 389 P.2d 377, 380-
381 (1964). The requirement that the declarant have ‘‘sufficient knowl-
edge of the subject’’ continues the similar common law requirement
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stated in Code of Civil Procedure Section 1853 that the declarant must

have had some peculiar means—such as personal observation—for ob-

taining accurate knowledge of the matter stated. See 5 WiaMoRrE, Evr-

DENCE § 1471 (3d ed. 1940).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
CROSS-REFERENCES

Admissibility against criminal defendant, see § 1204
Definitions:
Declarant, see § 135
Evidence, see § 140
Statement, see § 225
Hearsay rule, see § 1200
Withdrawn plea of guilty, or offer to plead guilty, see § 1153

Article 3. Prior Statements of Witnesses

§ 1235. Inconsistent statement
1235. Evidence of a statement made by a witness is not
made inadmissible by the hearsay rule if the statement is in-
consistent with his testimony at the hearing and is offered in
compliance with Section 770.

Comment. Under existing law, when a prior statement of a witness
that is inconsistent with his testimony at the trial is admitted in evi-
dence, it may not be used as evidence of the truth of the matters stated.
Because of the hearsay rule, a witness’ prior inconsistent statement
may be used only to discredit his testimony given at the trial. Albert v.
McKay & Co., 174 Cal. 451, 456, 163 Pac. 666, 668 (1917).

Because a witness’ inconsistent statement is not substantive evidence,
the courts do not permit a party—even when surprised by the testimony
—to impeach his own witness with inconsistent statements if the wit-
ness’ testimony at the trial has not damaged the party’s case in any
way. Evidence tending only to discredit the witness is irrelevant and
immaterial when the witness has not given damaging testimony. People
v. Crespi, 115 Cal. 50, 46 Pac. 863 (1896) ; People v. Mitchell, 94 Cal.
550, 29 Pac. 1106 (1892) ; People v. Brown, 81 Cal. App. 226, 253 Pac.
735 (1927).

Section 1235 permits an inconsistent statement of a witness to be
used as substantive evidence if the statement is otherwise admissible
under the conditions specified in Section 770—which do not include
surprise on the part of the party calling the witness if he is the party
offering the inconsistent statement. Because Section 1235 permits a
witness’ inconsistent statements to be considered as evidence of the
matters stated and not merely as evidence casting discredit on the
witness, it follows that a party may introduce evidence of inconsistent
statements of his own witness whether or not the witness gave damag-
ing testimony and whether or not the party was surprised by the testi-
mony, for such evidence is no longer irrelevant (and, hence, inadmis-
sible).

Section 1235 admits inconsistent statements of witnesses because the
dangers against which the hearsay rule is designed to protect are largely
nonexistent. The declarant is in court and may be examined and cross-
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examined in regard to his statements and their subject matter. In many
cases, the inconsistent statement is more likely to be true than the
testimony of the witness at the trial because it was made nearer in time
to the matter to which it relates and is less likely to be influenced by
the controversy that gave rise to the litigation. The trier of faet has
the declarant before it and can observe his demeanor and the nature of
his testimony as he denies or tries to explain away the inconsistency.
Hence, it is in as good a position to determine the truth or falsity of
the prior statement as it is to determine the truth or falsity of the
inconsistent testimony given in court. Moreover, Section 1235 will pro-
vide a party with desirable protection against the ‘‘turncoat’’ witness
who changes his story on the stand and deprives the party calling him
of evidence essential to his case.

[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Admissibility of extrinsic evidence of inconsistent statement, see § 770
Credibility of witnesses, see §§ 780, 785
Definitions:
Evidence, see § 140
Hearing, see § 145
Statement, see § 225
Examination of witness regarding inconsistent statement, see § 769

Hearsay rule, see § 1200

§ 1236. Prior consistent statement

1236. Evidence of a statement previously made by a wit-
ness is not made inadmissible by the hearsay rule if the state-
ment is consistent with his testimony at the hearing and is
offered in compliance with Section T91.

Commenf. Under existing law, a prior statement of a witness that is
consistent with his testimony at the trial is admissible under eertain
conditions when the credibility of the witness has been attacked. The
statement is admitted, however, only to rehabilitate the witness—to
support his credibility—and not as evidence of the truth of the matter
stated. People v. Kynette, 15 Cal.2d 731, 753-754, 104 P.2d 794, 805-806
(1940) (overruled on other grounds in People v. Snyder, 50 Cal.2d 190,
197,324 P.2d 1, 6 (1958)).

Section 1236, however, permits a prior consistent statement of a wit-
ness to be used as substantive evidence if the statement is otherwise
admissible under the rules relating to the rehabilitation of impeached
witnesses. See EvipEnce Cope § 791.

There is no reason to perpetuate the subtle distinction made in the
cases. It is not realistic to expeet a jury to understand that it cannot
believe that a witness was telling the truth on a former occasion even
though it believes that the same story given at the hearing is true.
[Law Revision Commission Comment (Recommendation, January 1965) ]

CROSS-REFERENCES

Admissibility of evidenece of prior consistent statement, see § 791
Credibility of witnesses, see §§ 780, 785
Definitions :
Evidence, see § 140
Hearing, see § 145
Statement, see § 225
Hearsay rule, see § 1200
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§ 1237. Past recollection recorded

1237. (a) Evidence of a statement previously made by a
witness is not made inadmissible by the hearsay rule if the
statement would have been admissible if made by him while
testifying, the statement concerns a matter as to which the
witness has insufficient present recollection to enable him to
testify fully and accurately, and the statement is contained
in a writing which:

(1) Was made at a time when the fact recorded in the writ-
ing actually oceurred or was fresh in the witness’ memory;

(2) Was made (i) by the witness himself or under his di-
rection or (ii) by some other person for the purpose of record-
ing the witness’ statement at the time it was made;

(8) Is offered after the witness testifies that the statement
he made was a true statement of such fact; and

(4) Is offered after the writing is authenticated as an accu-
rate record of the statement.

(b) The writing may be read into evidence, but the writing
itself may not be received in evidence unless offered by an
adverse party.

Comment. Section 1237 provides a hearsay exception for what is
usually referred to as ‘‘past recollection recorded.’’ Although the pro-
visions of Section 1237 are taken largely from the provisions of Section
2047 of the Code of Civil Procedure, there are some substantive differ-
ences between Section 1237 and existing law.

The existing law requires that a foundation be laid for the admis-
sion of such evidence by showing (1) that the writing recording the
statement was made by the witness or under his direction, (2) that the
writing was made at the time when the fact recorded in the writing
actually occurred or at another time when the fact was fresh in the
witness’ memory, and (3) that the witness ‘‘knew that the same was
correctly stated in the writing.”” Under Section 1237, however, the
writing may be made not only by the witness himself or under his
direction but also by some other person for the purpose of recording
the witness’ statement at the time it was made. In addition, Section 1237
permits testimony of the person who recorded the statement to be used to
establish that the writing is a correct record of the statement. Sufficient
assurance of the trustworthiness of the statement is provided if the
declarant is available to testify that he made a true statement and if
the person who recorded the statement is available to testify that he
accurately recorded the statement.

Under subdivision (b), as under existing law, the statement is read
into evidence but may not itself be introduced in evidence by its pro-
ponent. See Anderson v. Souza, 38 Cal.2d 825, 243 P.2d 497 (1952). The
adverse party, however, may introduce the writing as evidence. Cf.
Horowitz v. Fitch, 216 Cal. App.2d 303, 30 Cal. Rptr. 882 (1963)
(dictum).

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
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CROSS-REFERENCES

Authentication of writings, see §§ 1400-1454
Definitions :

Authentication, see § 1400

Evidence, see § 140

Statement, see § 225

‘Writing, see § 250
Hearsay rule, see § 1200
Inspection of writing shown to witness, see § 768
Refreshing recollection with a writing, see § 771

§ 1238. Prior identification

1238. Evidence of a statement previously made by a wit-
ness is not made inadmissible by the hearsay rule if the state-
ment would have been admissible if made by him while
testifying and:

(a) The statement is an identification of a party or another
as a person who participated in a crime or other occurrence;

(b) The statement was made at a time when the crime or
other occurrence was fresh in the witness’ memory; and

(e) The evidence of the statement is offered after the wit-
ness testifies that he made the identification and that it was a
true reflection of his opinion at that time.

Comment. Under Section 1235, evidence of a prior identification is
admissible if the witness denies having made the prior identification
or in any other way testifies inconsistently with the prior statement.
Under Section 1238, evidence of a prior identification is admissible if
the witness admits the prior identification and vouches for its accuracy.

Sections 1235 and 1238 codify exceptions to the hearsay rule similar
to that which was recognized in People v. Gould, 54 Cal2d 621, 7 Cal.
Rptr. 273, 354 P.2d 865 (1960). In the Gould case, evidence of a prior
identification made by a witness who could not repeat the identification
at the trial was held admissible ‘‘because the earlier identification has
greater probative value than an identification made in the courtroom
after the suggestions of others and the circumstances of the trial may
have intervened to create a fancied recognition in the witness’ mind.
[Citations omitted.] The failure of the witness to repeat the extra-
judicial identification in court does not destroy its probative value,
for such failure may be explained by loss of memory or other circum-
stances. [Moreover,] the principal danger of admitting hearsay evi-
dence is not present since the witness is available at the trial for cross-
examination.’’ 54 Cal.2d at 626, 7 Cal. Rptr. at 275, 354 P.2d at 867.

As there was no discussion in the Gould opinion of the preliminary
showing necessary to warrant admission of evidence of a prior identifi-
cation, it cannot be determined whether Sections 1235 and 1238 modify
the law as declared in that case.

Sections 1235 and 1238 deal only with the admissibility of evidence;
they do not determine what constitutes evidence sufficient to sustain
a verdict or finding. Hence, these sections have no effect on the holding
of the Gould case that evidence of an extrajudicial identification that
cannot be confirmed by an identification at the trial is insufficient to
sustain a criminal conviction in the absence of other evidence tending
to connect the defendant with the crime.

[Law Revision Commission Comment (Recommendation, January 1965) ]
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CROSS-REFERENCES
Admissibility of prior consistent statements, see § 791
Definitions :
Evidence, see § 140
Statement, see § 225
Hearsay rule, see § 1200

Arficle 4. Spontaneous, Contemporaneous, and Dying Declarations

§ 1240. Spontaneous statement
1240. Evidence of a statement is not made inadmissible by
the hearsay rule if the statement:
(a) Purports to narrate, describe, or explain an act, condi-
tion, or event perceived by the declarant; and
(b) Was made spontaneously while the declarant was under
the stress of excitement caused by such perception.

Comment. Section 1240 is a codification of the existing exception to
the hearsay rule for statements made spontaneously under the stress
of excitement engendered by the event to which they relate. Showalter
v. Western Pacific B.R.,16 Cal.2d 460, 106 P.2d 895 (1940). See T'enta-
tive Recommendation and a Study Relating to the Uniform Rules of
Evidence (Article VIII. Hearsay Evidence), 6 Can. Law REvisioNn
ComM’N, REP., REC. & STUDIEs Appendiz at 465-466 (1964). The ra-
tionale of this exception is that the spontaneity of such statements and
the consequent lack of opportunity for reflection and deliberate fabri-
cation provide an adequate guarantee of their trustworthiness.

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions :

Declarant, see § 135

Evidence, see § 140

Perceive, see § 170

Statement, see § 225
Hearsay rule, see § 1200

§ 1241. Contemporaneous statement

1241. Evidence of a statement is not made inadmissible by
the hearsay rule if the statement:

(a) Is offered to explain, qualify, or make understandable
conduct of the declarant; and

(b) Was made while the declarant was engaged in such
conduct.

Comment. Under existing law, where a person’s conduet or aet is
relevant but is equivoecal or ambiguous, the statements accompanying
it may be admitted to explain and make the conduet or act understand-
able. Cope Civ. Proc. § 1850 (superseded by EvibEnce Cope § 1241) ;
‘WrirKIN, CALIFORNIA EvIDENCE § 216 (1958). Some writers do not re-
gard evidence of this sort as hearsay evidence, but the definition in
Section 1200 seems applicable to many of the statements received under
this exception. C'f. 6 WiaMoRE, EVIDENCE § 1772 et seq. (1940). Section
1241 removes any doubt that might otherwise exist concerning the ad-
missibility of such evidence under the hearsay rule.

[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ]
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CROSS-REFERENCES
Definitions :
Declarant, see § 135
Evidence, see § 140
Statement, see § 225
Hearsay rule, see § 1200
State of mind to prove or explain conduct of declarant, see § 1250

§ 1242. Dying declaration

1242. Evidence of a statement made by a dying person
respecting the cause and cireumstances of his death is not made
inadmissible by the hearsay rule if the statement was made
upon his personal knowledge and under a sense 6f immediately
impending death.

Comment. Section 1242 is a broadened form of the well-established
exception to the hearsay rule for dying declarations relating to the
cause and circumstances of the declarant’s death. The existing law—
Code of Civil Procedure Section 1870(4) as interpreted by the courts—
makes such declarations admissible only in criminal homicide actions.
People v. Hall, 94 Cal. 595, 30 Pac. 7 (1892); Thrasher v. Board of
Medical Examiners, 44 Cal. App. 26, 185 Pac. 1006 (1919). For the
purpose of the admisstbility of dying declarations, there is no rational
basis for differentiating between civil and criminal actions or among
various types of criminal actions. Hence, Section 1242 makes the excep-
tion applicable in all actions.

Under Section 1242, as under existing law, the dying declaration is
admissible only if the declarant made the statement on personal knowl-
edge. People v. Wasson, 65 Cal. 538, 4 Pac. 555 (1884) ; People v. Tay-
lor, 59 Cal. 640 (1881).

[Law Revision Commission Comment (Recommendation, January 1965) ]
CROSS-REFERENCES
Definitions:
Evidence, see § 140

Statement, see § 225
Hearsay rule, see § 1200

Arficle 5. Statements of Mental or Physical State

1250. Statement of declarant’s then existing mental or physical state
phy

1250. (a) Subject to Section 1252, evidence of a statement
of the declarant’s then existing state of mind, emotion, or
physical sensation (including a statement of intent, plan, mo-
tive, design, mental feeling, pain, or bodily health) is not made
inadmissible by the hearsay rule when:

(1) The evidence is offered to prove the declarant’s state
of mind, emotion, or physical sensation at that time or at any
other time when it is itself an issue in the action; or

(2) The evidenece is offered to prove or explain acts or con-
duct of the declarant.

(b) This section does not make admissible evidence of a
statement of memory or belief to prove the fact remembered or
believed.
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Comment. Section 1250 provides an exception to the hearsay rule for
statements of the declarant’s then existing mental or physical state,
Under Section 1250, as under existing law, a statement of the declar-
ant’s state of mind at the time of the statement is admissible when the
then existing state of mind is itself an issue in the case. Adkins v. Brett,
184 Cal. 252, 193 Paec. 251 (1920). A statement of the declarant’s then
existing state of mind is also admissible when relevant to show the
declarant’s state of mind at a time prior or subsequent to the state-
ment. Watenpaugh v. State Teachers’ Retirement System, 51 Cal.2d
675, 336 P.2d 165 (1959) ; Whitlow v. Durst, 20 Cal.2d 523, 127 P.2d
530 (1942); Estate of Anderson, 185 Cal. 700, 198 Pae. 407 (1921);
Willtams v. Kidd, 170 Cal. 631, 151 Pac. 1 (1915). Section 1250 also
makes a statement of then existing state of mind admissible to ‘‘prove
or explain acts or eonduct of the declarant.’’ Thus, a statement of the
declarant’s intent to do certain acts is admissible to prove that he did
those acts. People v. Alcalde, 24 Cal.2d 177, 148 P.2d 627 (1944) ; Ben-
Jjamin v. District Grand Lodge No. 4, 171 Cal. 260, 152 Pac. 731 (1915).
Statements of then existing pain or other bodily condition also are
admissible to prove the existence of such condition. Bloomberg v. Laven-
thal, 179 Cal. 616, 178 Paec. 496 (1919); Pecople v. Wright, 167 Cal. 1,
138 Pac. 349 (1914).

A statement is not admissible under Section 1250 if the statement
was made under circumstances indicating that the statement is not
trustworthy. See Evipence Cobe § 1252 and the Comment thereto.

In light of the definition of ‘‘hearsay evidence’’ in Seection 1200, a
distinetion should be noted between the use of a declarant’s statements
of his then existing mental state to prove such mental state and the use
of a declarant’s statements of other facts as eircumstantial evidence of
his mental state. Under the Evidence Code, no hearsay problem is in-
volved if the declarant’s statements are not being used to prove the
truth of their contents but are being used as circumstantial evidence
of the declarant’s mental state. See the Comment to Section 1200.

Section 1250 (b) does not permit a statement of memory or belief to
be used to prove the fact remembered or believed. This limitation is
necessary to preserve the hearsay rule. Any statement of a past event
is, of course, a statement of the declarant’s then existing state of mind
—his memory or belief—concerning the past event. If the evidence of
that state of mind—the statement of memory—were admissible to show
that the fact remembered or believed actually occurred, any statement
narrating a past event would be, by a process of circuitous reasoning,
admissible to prove that the event occurred.

The limitation in Section 1250(b) is generally in accord with the law
developed in the California cases. Thus, in Estate of Anderson, 185 Cal.
700, 198 Pac. 407 (1921), a testatrix, after the execution of a will, de-
clared, in effect, that the will had been made at an aunt’s request; this
statement was held to be inadmissible hearsay ‘‘because it was merely
a declaration as to a past event and was not indicative of the condition
of mind of the testatrix at the time she made it.”” 185 Cal. at 720, 198
Paec. at 415 (1921).
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A major exception to the prineiple expressed in Section 1250(b) was
created in People v. Merkouris, 52 Cal.2d 672, 344 P.2d 1 (1959). That
case held that certain murder victims’ statements relating threats by
the defendant were admissible to show the victims’ mental state—their
fear of the defendant. Their fear was not itself an issue in the case, but
the court held that the fear was relevant to show that the defendant had
engaged in conduct engendering the fear, 4.e., that the defendant had in
fact threatened them. That the defendant had threatened them was, of
course, relevant to show that the threats were carried out in the homi-
cide. Thus, in effect, the eourt permitted the statements to be used to
prove the truth of the matters stated in them. In People v. Purvis, 56
Cal.2d 93, 13 Cal. Rptr. 801, 362 P.2d 713 (1961), the doctrine of the
Merkouris case was limited to cases where identity is an issue; however,
at least one subsequent decision has applied the doctrine where identity
was not in issue. See People v. Cooley, 211 Cal. App.2d 173, 27 Cal.
Rptr. 543 (1962). '

The doctrine of the Merkouris case is repudiated in Section 1250(b)
beeause that doctrine undermines the hearsay rule itself. Other excep-
tions to the hearsay rule are based on some indicia of reliability pe-
culiar to the evidence involved. People v. Brust, 47 Cal.2d 776, 785, 306
P.24 480, 484 (1957). The exception created by Merkouris is not based
on any probability of reliability; it is based on a rationale that destroys
the very foundation of the he