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NOTE 
This pamphlet begins on page 1001. The Commission's annual 

reports and its recommendations and studies are published in 
separate pamphlets which are later bound in permanent volumes. 
The page numbers in each pamphlet are the same as in the volume 
in which the pamphlet is bound. The purpose of this numbering 
system is to facilitate consecutive pagination of the bound volumes. 
This pamphlet will appear in Volume 7 of the Commission's 
REPORTS, RECOMMENDATIONS, AND STUDIES. 
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INTRODUCTION 

The California Evidence Code 

The California Evidence Code was enacted by Chapter 299 of the 
Statutes of 1965. The code as originally enacted was affected by two 
other 1965 acts: Chapter 937 added a new subdivision (c) to Evidence 
Code Section 1042, and Chapter 1151 added Sections 810-822 to the 
Evidence Code and amended and renumbered one article heading to 
facilitate this addition. 

Conten~s of This Publication 

This publication contains the text of the California Evidence Code 
and sectional annotations that include (1) official Comments indicative 
of legislative-intent with respect to the code, (2) Cross-References 
listing related: provisions of the code, and (3) . Notes indicating the 
source of 'certain provisions of the code that \fere not contained in 
the code as, originally enacted. 

The Eviderice 'Code legislation also added, a:Qlended, or repealed a 
nurilbeJ," of sections in other'codes. Although the;text of these sections 
is nof'containea in this publication, the official Comment to each such 
section' is set, out in full. 

Two tables ari :mcluded at the end of this publication to facilitate 
a co~parisonof the Evidence Code sections with superseded statutory 
prQvjsid~s.The official Comments also provide ~ormation 88 to the 
soatee 'of Evidence Code sections and the disposition of superseded 
gj;atutoi'y' • p~ovisions. A third table contains a oonvenient list' of pro­
visions in other codes that were added, amended, or repealed by the 
Evidence Code legislation: 

Official Comments 

It.t :January 1965, the California Law Revision Commission pub­
liShed its Recommendation Proposing an Evideftce Code. See 7 CAL. 
LAW REVISION C9M:M:'li, REP., .REe. & STUDIES 1 (1965). In presenting 
this 'reeommeridati(jn ~othe Legislature, ~ Cl>mmission followed a 
p~aciice first, used in 1963 in connectiOIiwith' its recommendations 
relating to sovereign immunity': For each recomrilended Evidence Code 
section"the, Commissi~n provided a Comrtl,ent which explained the 
section's purpose and its relation to other sectioflS and discussed some 
potential problems of its meaning or applicatidn. Similar Comments 
were included for each section added, amended, or repealed in other 
codes. 

These' Comments are especially significant in the legislative history 
of the Evidence Code because of the consideration given them by the 
legislative committees that considered the code. On April 6, 1965, the 
Assembly Committee on Judiciary presented to the Assembly a special 
report on Assembly Bill No: 333 (which became Chapter 299 of the 

(1007 ) 



1008 INTRODUCTION 

Statutes of 1965). This report, which was printed in the Assembly 
Journal, accomplished three things: 

(1) It declared that . the Judiciary COIJlI\1ittee presented it "to in­
dicate more fully its intent with respect to Assembly Bill No. 333"; 

'(2) It stated that the Commission's Comment$ under various sec­
tions of Assembly Bill No. 333 as set out~ in its &commendation Pro­
posing an Evidence Code" reflect the intent of the Assembly Committee 
on JUdiciary in approving the val'ious provisions of Assembly Bill 
No. 338," except to the extent that "ne"Vl{ or revised comments" were 
set out in the report itself; and " 

(3) It set out at length a series of new or revised Comments to 
selected sections of A.m~!Y ;BiH*. 3~:t;,n,~*8lllended form, stating 
that they "also reflect the intent of the' ASsembly Committee on 
JiUdi~i~l'y:i:ri app'tovbig ASsembly Bill No! 833.'"See AsSemblyiJO'IirtiaI, 
AP1il6~' 1.965.'" ' :, :',' , :' .• ' :~' < ... ' , ' ;. • 

,'Oli'Api-W21; 1960; a'similar 'report war·mMe' to the:8enete· by :the 
SEiri,ate i 9ommittee' on Judiciary to'", indieate more- fully' ibr lhitent. with 
respectrfuAssembly Bm'No. 333." This report, which: was "pnntedin 
the Senate Journal, (1) adopted as expre.sbqrthe':Coirr.initt~'8intent 
t1uL LaW; .RevisibD! Commission's .Comlln6'lts c~as (Devised! and. 1supple­
melited!' bFthe Assetrtbl;}f:Judiciary<(ldmmittefli report of: .April. 6,: 
1966, .e:x!cept fOl1"certain~cnew or .J,"eVi8ea;eolllIilents~':~<:1he Senate 
Committee, and (2) set out new or revised OonlJm.entalto :selected :See-

ti~; ~: th.e bill,See Senat~ J o~l" ;~p,ril 2~! 19~5 .. ; .: i . ' .' 
',.JJ},;t4js iPublica~i9n, ~e nnpl, versicm tf e8C~ i C.~'Mntiaset .. 9ut 
a,i,W m <J~igp,ated ~i ,~itb~! a ," 14~8jslatiV.~ ,q~)ll1lwt~~" CQmmW,t~~;{£qr, 
1!ltq~ttnSl}bf.o:r~h ,in, t4~, . ~oIDlQ.i~: ~pQl1s) or.: ss. ,lJ, j." ~lV:Re~~ 
COpJ.m~si9P Opm.~f~r' ,:(fo.r those.,~pprl'T~~. Qytlle[co~itj;eelJ, ~~t 
I\o1i s.et ~qt!~.th~i1' .rep,Qrt;s) .. : f" ., " t,:-:, "fi"> ',./ ' ". '. 

Other Background Mat~~i~{';.( ;, ,') "" . 
The Evidence Code is liiigeiy'ftfi~) k~lii;'~f a detailed study of the 

Un~ormj Rules, of E~i~~ l:Ulder~~~en, Pl' the, iLa", ,Ite~iQn ,Qo.~­
Ilion I in 196(;\.·' Nine PantMtets. contai~illQ teI\~e.~l~~ \;~~~c¥Pme~d~tlon~ 
~nP; re8el.\fcb; !jtw:ijes r~la:1img to 'the,: Ilt¥oqn ,,RJiW!l,rw~\,il..-pql)Juw.ed 
and,·4istr.ilJut.ed. . by! : th~) C~~j~, durlng, :}9a~~~Mrr, ~fAA, p1,lll~'1 
~,ar~ (Wnta41f!d,~ ,V;(>Jull\~;~Qf th~ OOnun~iQn's,RJpPo"lI.'fiI, B,f.cP~i 
ltliJllm)A~~S,. &NJ>. ~TUDIES,H!)64), under U,te foll(>~g,t~I~IiHi"i' ::', 

! • f i ~ ,:: . : :- ~: '. ',\ '. ..', '.' , :' , .)', '. .' :. (':, ' , : i ~ ;" 1 "I i . 
Tentliotive',.ij,~eon;\m~~ti.Qns, and .Stud~IWlatiug. to.tb~i Uw.f~ 
'", > '.': Rule~i.qf,ijrijlep.c6:: ':,. '; 1, ',. ,: "j f '.,. : 

!Article' li.n ,(Jeneral' ProVi~i()ns' ,j; , 
Article II. Judicial Notice '. 

'.' .,.j dEklroen of' P.rtJducing"EiideJ'.lce; Burden .of Proof",.&ild" ',' " 
r " r RI1esnmptiona '(RepllWingAtticM UI~ 

,. , ' Article' IV~" w,itaesses .. )" 
. ,; Article N, r: P,lI'ivileges i ' , 

",'; "" Article VI;" Bxtrinsic; Po.ici~· AfI.ectmg Admissibility , 
Article VII. Expert and Other Opinion Testbnony 
Article VIII. Hearsay Evidence 
Article IX. Authenticf4,tiOPl "nd Content of Writings 
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Although these tentative recommendations were superseded by the 
Commission's final Recommendation Proposing an Evidence Code 
(J anuary 1965), the research studies included in the pUblications 
listed above contain a statement of the previous California law and 
may provide valuable assistance to persons using the Evidence Code. 
Note, however, that these studies do not purport to represent the 
official views of the Commission or its members, but represent the 
opinions, conclusions, and recommendations only of the authors. 





OUTLINE OF EVIDENCE CODE 

DIVISION 1. PRELIMINARY PROVISIONS AND 
CONSTRUCTION 

Sec. 
1. Short title. 
2. Common law rule construing code abrogated. 
3. Constitutionality. 
4. Construction of code. 
5. Effeet of headings. 
6. References to statutes. 
7. "Division," "chapter," "article," "section," "subdivision," 

and "paragraph." 
8. Construction of tenses. 
9. Construction of genders. 

10. Construction of singular and plural. 
11. "Shall" and "may." 
12. Code becomes operative January 1, 1967; effect on pending 

proceedings. 

DIVISION 2. WORDS AND PHRASES DEFINED 
Sec. 
100. Application of definitions. 
105. " Action. " 
110. "Burden of producing evidence." 
115. "Burden of proof. " 
120. "Oivil action. " 

. 125. " Conduct. " 
130.. ' , Criminal action. " 
135. "Declarant. " 
140. "Evidence." 
145. "The hearing." 
150. "Hearsay evidence." 
.160. "Law. 'I' . • , 

165. "Oath. " 
170. "Perceive. " 
175.· "P~rson." 
180. "Person~ property." 
185. "Property." 

. 190~ "Proof." 
195. "Public employee." 
200. "Public entity."· 
205. "Real property." 
210. "Relevant evidence. " 
220. "State." 
225. "Statement." 
230. " Statute. " 
235. "Trier of fact. ,; 
240. "Unavailable as a Witness." 
250. "Writing. " 

(1011 ) 
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1012 OUTLINE OF EVIDENCE CODE 

DIVISION 3. GENERAL PROVISIONS 

CHAPTER 1. ApPr.ICABILITY OF CODE 
Sec. 
300. Applicability of code. 

CHAPTER 2. }>ROVINCE OF QoURT AND JURY 
Sec. 
310. Questions of law for COurt. . . 
311. Procedure when foreign law cannot be· determined. 
312. Jury as trier of fact. 

CHAP~ 3. ORDER" OF PROOF 
Sec; 
320. Power of court to regulate orderof~proof; 

;i' , 

CHAPTER 4. ADMITTING AND EXcLUDING EVIDENCE 

. Article 1. General Provisions 
Sec. 
350. • ODlY~ ~~:v.a~t ,e~~e admissible.l 
351. Adnllssibility of relevant evidence. 
352. Discretion of court to exclude e:vi4~ce. , . 
353. Effect of erroneous admission of evidence. 
354. E!fe?t of err~n~o~ exclu!ilQ~of evi1len.ee., \ 
355. Lumted adII1lsslbility. . : i , • . . ' '. ' 

356. Entire act, declaration, conversation, or wr~t~g qtay:be ·brought 
out to elucidate part offered. 

t ~ i'. ~; :.... , .: ". 

Article 2. Preliminary Determinations on .A.dmiesUii~~,.of. Evi~e 
Sec. " .,' 
400. "Preliminary fact." ,. 
401. "Proffered evidence." •..... '1 r' 

402. Procedure for determining foundational and otheJ:' preliminary 
facts. ~~.r· .' 

403. Determination of foundational and other" ~ij1Qjnaty faots 
where relevancy, personal knowledge, or atttb8J1tieity is' dis-
puted. ",';;")";' :.:. . .' 

404. Determination of whether proffered evidencei.s.,~iw.inatory. 
405. Determination of foundational and other prelhpinaryf~ in 

other cases " ''V)'' r '" . , 
406. Evidenceaff~ctingweightorcredibi1iti."/:~;,;\: .. : . , 

CHAPTER 5. WEIGHT OF EVIDll;N~' (}ENinu.LLv 
Sec. .. .. ,' ')',: 
410. "Direct evidence. " 
411. Direct evidence of one witness sufficient. " 
412. Party having power to produce better evidence. 
413. Party's failure to explain or deny 6Iridence. 
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DIVISION 4. JUDICI.AL NOTICE 
Sec. 
450. Judicial notice may be taken only as authorized by law. 
451. Matters which must be judicially npticed. 
452. Matters which may be judicially noticed. 
453. Compulsory judicial nptice upon request.. . 
454. Information that may be used in taking judicial notice. 
455. Opportunity to present information to court. 
456. Noting f()r recor.d denial of request to taklt judicial notice. 
457. Instructing jury on matt~ judicially notioed., ',; 
458. Judicial notice by trial oourt in subseq~ proceedings. 
459. Judicial notice by reviewmg coun. . 
460. Appointment of. ~pert by . court .. 

DIVISION 5. BURDEN 9,F :f,ROOF; BUmr'lNOF 1;>RODUQING 
EVIDENCE; PRESUMPTIONS AND 1lNFE~NCES 

.\' L 

CHAPTER 1. BURDEN OF PROOF. . 

Article 1. General) 
Sec. 
500. Party· who has the burd,en of proof.·, . 
501. Burden of proof in criminal aetiongenerally-. 
502. Instructiwen burden of proof. 

Sec. 
520. 
521. 
522. 

" 
Article 2. Burden of Proof on Specific Issues 

'.:' ;i :-.... '. 

Claim that person guilty of crime or wrongdoing. 
Claim that pe!8on~d not exercise care.:." 
Claim that person is or was insane. 

CHAPTER 2. BURDEN OF PRODU€llNGiEV1DJtNCJD 
Sec. , ,~.. ..r." 

550. Party who has.the burden of producing evidence . 

Sec. 
600. 
601. 
602. 
603. 
604. 
605. 
606. 
607. 

Sec. 

. i;: 1 i;\:·· 

CHAPrllB 3. PuSUXPTIONSAND .INI'ERlIN~s; 

Article 1. General 
." , . 

Presumption and inference defined. 
Classification of presmnpClions .. 

• J ~ f . " : C .' i 

• ! ( 

Statute making one fact prima facie evidence of another fact .. 
Presumption affecting the b~denof, prodlCiDfg eiidence·de1bl.ed. 
EBect of presumption affectingburdeIi:of'piubiWngeVidenrlIC 
Presumption affecting the burdeDfof·proof'defuie<t· 
Effect of presumption affecting burden of ,"oof,( .. :. 
Effect of certain presumptions in a criminalli' action. ,. ' . 

Ar1liele 2.Conelusive Pre81lmptions . 

620. Conclusive presumptions. 
621. Legitimacy. 
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Sec. 
622. Facts recited in written instrument. 
623. Estoppel by own statement or conduct. 
624. Estoppel of tenant to deny title of landlord. 

Sec. 

Article 3. Presumptions Affecting the Burden of 
Producing Evidence 

630. Presumptions affecting the burden of producing evidence. 
631. Money delivered by one to another. 
632. Thing delivered by one to another .. 
633. Obligation delivered up to the debtor. 
634. Person in possession of order on himself. 
635. Obligation possessed by creditor. 
636. Payment of earlier rent or installm.nts. 
637. Ownership of things possessed. 
638. Ownership of property by person who exercises acts of 

ownership. 
639. Judgment correctly determines rights of parties. 
640. Writing truly dated. 
641. Letter received in ordinary course of mail. 
642. Conveyance by person having duty to convey real property. 
643. Authenticity of ancient document. 
644. Book purporting to be published by-public authOrity. 
645. Book purporting to contain reports of cases. 

Article 4. Presumptions Affecting the Burden of Proof 
Sec. 
660. Presumptions affecting the burden of proof. 
661. Legitimacy. 
662. Owner of legal title to property is owner of beneficial title. 
663. Ceremonial marriage. 
664. Official duty regularly performed. 
665. Ordinary consequences of voluntary act. 
666. Judicial action lawful exercise of jurisdiction. 
667. Death of person not heard from in _veri years. 
668. Unlawful intent. 

DIVISION 6. WITNESSES 

CHAPTER 1. COlrlP1r1'ENCY 

Sec. 
700. General rule as to competency. 
701. Disqualification of witness. 
702. Personal knowledge of witness. 
703. Judge as witness. 
704. Juror as witness. 

CHAPTER 2. OATH AND CONFRONTATION 

Sec. 
710. Oath required. 
711. Confrontation. 
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CHAPTER 3. EXPERT WITNESSES 

Article 1. Expert Witnesses Gen~rally 
Sec. 
720. Qualification as an expert witness. 
721. Cross-examination of expert witness. 
722. Credibility of expert witness. 
723. Limit on number of expert witnesses. 

Article 2. Appointment of Expert Witness by Court 
Sec. 
730. Appointment of expert by court. 
731. Payment of court-appointed expert. 
732. Calling and examining court-appointed expert. 
733. Right to produce other expert evidence. ' 

CHAPTER 4. INTERPRETERS AND TRANSLATOltS 

Sec. 
750. Rules relating to witnesses apply to interpreters and translators. 
751. Oath required of interpreters and translators. 
752. Interpreters for witness~. 
753. Translators of writings. 
754. Interpreters for deaf in criminal and commitment cases. 

CHAPTER 5. METHOD AND SCOPE OF EUJllNATION 

Article 1. Definitions 
Sec. 
760. "Direct examination. " 
761. "Cross-examination. " 
762. "Redirect examination." 
763. "Recross-examination. " 
764. "Leading question. " 

Article 2. Examination of Wititesses 
Sec. . I· 
765. Courtto control mode of interrogation. 
766. Responsive answers. 
767. Leading questions. 
768. Writings. 
769. Inconsistent statement or conduct. 
770. Evidence of inconsistent statement of witness. 
771. Production of writing used to refresh memory .. 
772. Order of examination. .' .'. 
773. Cross-examination. 
774. Re-examination. 
775. Court may call witnesses. . 
776. Examination of adverse party or witness. ' 
777. Exclusion of witness. 
778. Recall of witness. 
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CHAPTER 6. CREDmILITY OF WITNESSES 

Article 1. ,Credibility Generally 
Sec. 
780. General rule as to credibility. 

Article 2. Attacking or Supporting Credibility 
Sec. 
785. Parties may attack or support credibility. 
786. Character evidence genera.lly. 
787. Specific instances of conduct. 
788. Prior felony conviction. 
789. Religious belief. 
790. Good charaqter of witness. '; , I 

791. Prior consistent statement ofwitneS40 

DIVISION, 'i;, OPINION TESTIMONY AND 
SCIENTIFIC EVIDENCE 

I' " 

CHAPTER 1. ExPERT: ~D OTHER,oPmroN, TJilaTUrIONY 

" ',3 ,;'" '.', t; : 

Article 1. Expert and Other Opi~~.'11es~jmo~yGener.aijy 
Sec. 
800. 
801. 
802. 
803. 
804. 
805. 

Ophri~n '~~timony by lay ~tness. ' 
Op~i.ol\' ~~timony by expert witness. 
Statement of basis of opinion. 
Opinion based on ~p.roper matter.;)i j " 

Opinion based on opinion or statement of another. 
Opinion on ultimate issue. 

, ; 

Article 2. Value, Damages, and BenqfitS j~,'Emin6flt; DQmairl 
and Inverse Condemnaijon,Gases 

S:~O. Article applies only to condemnationpr~ceediDgs~ 
811. "Value of;. p~oj>~t:ty~" !,', " ' , , ' 

812. Concept of just compensation not affected. 
813. Value may be sho~·~y' bYQPiJi~ ttYItWiony .. 
814. Matter upon which opinion must be, _d. 
815. Sales of subject property..: ' ", 
816. Comparable sales. 
817. Leases of subject prope,~ty.; ,'I 
818. Comparable )eases. ", ; :" • -: 
819. Capitaliz~tion, of ,income. " i 

820. Reproduction cost. ,':' 'i ' 

821. Conditions in general vicinity of subj~ti property. 
822. Matter upon which opinion may not be base.d,: ' 

.f:' '. I > ~ :: 

Article 3. Opinion, Testimony On,) Particular ' ~ubjects 
Sec. 
870. Opinion as to sanity. 
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CHAPTER 2. BLOOD TESTS TO DETERMINE PATERNITY 
Sec. 
890. Short title. 
891. Interpretation. 
892. Order for blood tests in civil actions involving paternity. 
893. Tests made by experts. 
894. Compensation of experts. 
895. Determination of paternity. . 
896. Limitation on application in criminal matters. 
897. Right to produce other expert evidence. 

; 

DIVISION 8. PRIVILEGES 

, ~ , . ,. 

Sec. 
900. Application of definitions. 
901. "Proceeding." 
902. " Civil proceeding. " 
903. " Criminal ,proceeding, " 
905. "Presiding officer." 

'. 

l' 
! 

.1" 

) 

CEtAPTER 2. APPLICABILITY' OF DmsION' 
Sec. 
910. Applicability of division. /:' 

. CHAPTERS. GENERAL. PROVISIONS RELATINB ,To 1 PRiVn.mES'_ 
Sec. 

911. General rule as to privileges. l' i, • 

912. Waiver of privilege. 

1017 

., 

913. Comment on, and inferences from, exe:rcise.of p:riVilegaJ ' ,t 
914. Determination of claim of privilege; limitation on' punishnte1i't 

for contempt. I, ; 

915. Disclosure of privileged, information in ~niling! on.Claim Of 
privilege. ! . ' . 

916. i Exclusion of privilegedinformationwoore pemons authoriaed 
to claim privilege are not present. " 

917. Presumption that certain communications are confidential. 
918. Effect of emr m oTer:tulingciaim of privilege .. , . 
919. AdInissibility where disclosure erroneously compelled. 
920. No implied repeal.,c-

CHAPTER 4. PARTICULAR PmVIL1!lGEs' ,\ 
i: 

I il" 

Sec. 
930. 

Article 1. Privilege of Defendant j;n. Crbninal C~: ' 
1 i ·d·: .. 

Privilege not to be called as a witnessalim not. to testify. 
. i'.'· 

Article 2. Privilege Against Self,Incrilnination ." 
Sec. . {! ~ 

940. Privilege against self-incrimination', ' 

, , 
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Article 3. Lawyer-Client Privilege 
Sec. 

950. "Lawyer." 
951. "Client. " 
952. "Confidential communication between client and lawyer." 
953. "Holder of the privilege. J' 
954. Lawyer-client privilege. 
955. When. lawyer required to claim privilege. 
956. Exception: CrUne or fraud. 
957. Exception: Parties claiming through deceased client. 
958. Exception: Breach of duty arising out of lawyer-client rela­

tionship. 
959. Exception: Lawyer as attesting witness. 
960. Exception: Intention of deceased client concerning writing 

affecting property interest. 
961. Exception: Validity of writing affecting property interest. 
962. Exception: Joint clients. 

Article 4. Privilege Not to Testify Against Spouse 
Sec. 
970. Privilege not to testify against spouse. 
971. Privilege not to be called as a witness against spouse. 
972. When privilege not applicable. 
973. Waiver of privilege. 

Article 5. Privilege for ConfidentiallMarital Communications 
Sec. 
980. Privilege for confidential marital cOmmunications. 
981. Exception: Crime or fraud. 
982. Exception: Commitment or similar 'proceeding. 
983. Exception: Proceeding to establishrcompetence. 
984. Exception: Proceeding between spouses. 
985. . Exception: Certain criminal proce~gs. 
986. Exception : Juvenile court proceeding. 
987. Exception: Communication offered by spouse who is criminal 

defendant. 

Article 6. Physician-Patient Privilege 
Sec. 

990. "Physician." 
991. "Patient." 
992. " Confidential communication between patient and physician. " 
993. "Holder of the privilege. " 
994. Physician-patient privilege. 
995. When physician required to claim privilege. 
996. Exception: Patient-litigant exception. 
997. Exception: Crime or tort. 
998. Exception: Criminal proceeding. 
999. Exception: Proceeding to recover damages for criminal conduct .. 

1000. Exception: Parties claiming through deceased patient. 
1001. Exception: Breach of duty arising out of physician-patient 

relationship. 
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See. 
1002. Exception: Intention of deceased patient concerning writing 

affecting property interest. 
1003. Exception: Validity of writing affecting property interest. 
1004. Exception: Commitment or similar proceeding. 
1005. Exception: Proceeding to establish competence. 
1006. Exception: Required report. 
1007. Exception: Proceeding to terminate right, license, or privilege. 

Sec. 
1010. 
1011. 
1012. 

1013. 
1014. 
1015. 
1016. 
1017. 
1018. 
1019. 
1020. 

1021. 

1022. 
1023. 

1024. 
1025. 
1026. 

Sec. 
1030. 
1031. 
1032. 
1033. 
1034. 

Sec. 
1040. 
1041. 
1042. 

Sec. 

Article 7. Psychotherapist-Patient Privilege 

"Psychotherapist.' , 
'''Patient. " 
"Confidential communication between patient and. psycho-

therapist. " 
"Holder of the privilege. " 
Psychotherapist-patient privilege. 
When psychotherapist required to claim privilege. 
Exception: Patient-litigant exception. : . 
Exception: Court-appointed psychotherapist. 
Exception: Crime or tort. 
Exception: Parties claiming through deceased patient. 
EXMption: Breach of duty arising out of psychotherapist-

patient relationship. 
Exception: Intention of deceased patient concerning writing 

affecting property interest. . 
Exception: Validity of writing affecting property interest. 
Exception: Proceeding to determinesaniiar of criminal 

defendant. r 
Exception: Patient dangerous to himself or others. 
Exception: Proceeding to establish compe1ience. 
Exception: Required report. . r 

Article 8. Clergyman-Penitent P~vileges 

" Clergyman. " 
"Penitent. " 
"Penitential communication. " 
Privilege of penitent. 
Privilege of clergyman. 

Article 9. Official Information and Identiti of Informer 

Privilege for official information. 
Privilege for identity of informer. 
Adverse order or finding in certain 'cases. 

Article 10. Political Vote ' 

1050. Privilege to protect secrecy of vote. . 
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Article 11. Trade Secret 
Sec. 
1060. Privilege to protect trade secret. 

CHAPTER 5. IMMUNITY OF NEWSMAN FROM CITATION FOR CONTEMPT 

Sec. 
1070, . Newsman's refusal to disclose news source. 

DIVISION 9. EVIDENCE AFFECTED OR EXCLUDED BY 
. EXTRINSIC POLICIES 

CHAPTER 1. EVIDENCE OF CHARAOTER, lIABIT, OR CUi,frOM 

~ioo. 'Manner of proof ~f character. 
1101. Evidence of character to prove' conduct. 
1102. Opinion and reputation evid~nce qfcharacter of criminal 

defendant :to:Pfova condlWt., : 
1103. Evidence of character of victim o~erime to prov~ conduct. 
1104. Character tJ'ai~iG.f care or I$kjU. , 
1105. Habit or custom to prove specifie1)ehavior. 

; '. ., . ~! " 
CRAf!1'BR2.. OTHER EvmENCE ~OTED OR EXCLUDED 

. BY EXTRINSIC POIfICDS 
Sec.' , 
1150. Evidence to tl'J!t a verdict. 
1151. S~~~u~nt remedial conduct. I 
1152. Qfi;~r to. co,mpr()mitle Q.dthe,like. .. ' ' 
1153. Offer to plead guilty or withdrawn plea o~' gQilty by criminal 

deferJ.dant.. :" . 
1154. Offer to di~t~ claim. 
1155. Liability insurance. .! . 

1156. Records of medical study of in-hospital staff committee . 

Sec. 
1200. 
1201. 
1202. 
1203. 
1204. 
1205. 

Sec. 

. '.. .. I'; ., ; ',. ') . 

DIVISION 10. HEARSAY EVIDENCE 

CHAPTER 1. GENERAL PROVISIONS 
J ! • 

The hearsay rule. 
Multiple hearsay. , I 
Credibility of hearsay declarant. 
Cr~~~iM.~iOJl J)~h~_y de.ant. 
Hearsay statement offered against criminal defendant. 
No implied repeal. .1 

CHAPTER 2 .... ~o,EPTlONS TO ~ ,~RSAy 'R~ 
Article,. ~'i :Confessiollj! ~nd ~dptissions 

1220. Admission of party. 
1221. Adoptive admission. 
1222. Authorized admission. 

. ). 

1223. Admission of co-conspirator. 

; f • 
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Sec. 
1224. Statement of declarant whose liability or breach of duty is in 

issue. 
1225. Statement of declarant whose right or title is in issue. 
1226. Statement of minor child in parent's action for child's injury. 
1227. Statement of declarant in action for his wrongful death. 

Article 2. Declarations Against Interest 
Sec. 
1230. Declaration against interest. 

Article 3. Prior Statements of Witnesses 
Sec. 
1235. Inconsistent statement. 
1236. Prior consistent statement. 
1237. Put recolleetion recorded. 
1238. Prior identification. 

Article 4. . Spontaneous, Contemporaneous, and· Dying 
. Declarations 

Sec. 
1240. Spontaneous statement. 
1241. Contemporaneous statement. 
1~: . Dying declaration. 

Article 5. Statements of Mental or Physical State 
Sec. 
1250. Statement of declarant's thEm existing mental or physleal state. 
1251 .. ' Statement of declarant's previolisly' existing mental 01' physical 

1252. 

Sec. 

state. r 
Limitation on admissibility of statement of mental or physical 

state. 

Article 6.' Statements Relating to ~~s and to 
ClaimsA.ga~ ~state8 :'j 

1260. Statement concerning declarant's will. 
1261. Statement of decedent oifered' fu action against 1riS estate. 

Article 7. Buaihess Recordt' . 
~. ~ 

1270. "A buSin_." 
1271. Busin_ record. ' . 
1272. Absence of entry in business records. 

Article 8. Official Records and Other Official Writings 
Sec. 
1280. Record by public employee. 
1281. Record of vital statistic. 
1282. Finding of presumed death by authorized federal employee. 
1283. Record by federal employee that person iiI,missing, captured,. 

or the like. 
1284. Statement of absence of public record. 
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Sec. 
Article 9. Former Testimony 

1290. "Former testimony." 
1291. Former testimony offered against party to former proceeding. 
1292. Former testimony offered against person not a party to former 

proceeding. 

Sec. 
Article 10. Judgments 

1300. Judgment of conviction of crime punishable as felony. 
1301. Judgment against person entitled to indemnity. 
1302. Judgment determining liability of:third.persOn.· 

Article 11. Family.History 
Sec. 
1310. Statement concerning declarant's own family history. 
1311. Statement concerning family history of another. 
1312. Entries in family records and the like. 
1313. Reputation in family concerning family historY. 
1314. Reputation in community concerning family history. 
1315. Church records concerning family history. 
1316. Marriage, baptismal, and similar· eertiflcates. 

J 

Article 12. Reputation and Statements Concerning Community 
History, Property Interests, and Character 

Sec. 
1320. 
1321 .. 
1322. 
1323. 
'1324. 

Reputation concerning community history. 
Reputation concerning public interest in property. 
Reputation concerning boundary or custom affecting land. 
Statement concerning boundary. 
Reputation concerning character. 

Article 13. Dispositive Instruments and Ancient Writings 
Sec. 
1330. Recitals in writings affecting property. 
1331. Recitals in ancient writings. 

Article 14. Commercial, Scientific, ,and Similar Publications 
Sec. 
1340. Commercial lists and the like. 
1341. Publications concerning facts of general notoriety and interest. 

Sec. 

DIVISION 11. WRITINGS 

CHAPTER 1. AUTHENTICATION AND PROOF OF WRITINGS 

Article 1. Requirement of Authentication 

1400. Authentication defined. 
1401. Authentication. required. 
1402. Authentication of altered writing. 



OUTLINE OF EVIDENCE CODE 1023 

Article 2. Means of Authenticating and Proving Writings 
Sec. 
1410. 
1411. 
1412. 

1413. 
1414. 
1415. 
1416. 
1417. 
1418. 
1419. 
1420. 
1421. 

Sec. 

Article not exclusive. 
Subscribing witness' testimony unnecessary. 
Use of other evidence when subscribing witness' testimony re-

quired. 
Witness to the execution of a writing. 
Authentication by admission. 
Authentication by handwriting evidence. 
Proof of handwriting by person familiar therewith. 
Comparison of handwriting by trier of fact. 
Comparison of writing by expert witness. 
Exemplars when writing is 30 years old. 
Authentication by evidence of reply. 
Authentication by content. 

Article 3. Presumptions Affecting Acknowledged 
Writings and Official Writings 

1450. Classification of presumptions in article. 
1451. Acknowledged writings. 
1452. Official seals. 
1453. Domestic official·signatures. 
1454. Foreign official signatures. 

CHAPTER 2. SECONDARY EVIDENCE OF WRITINGS 

Article 1. Best Evidence Rule 
Sec. 
1500. The best evidence rule. 
1501. Copy of lost or destroyed writing. 
1502. Copy of unavailable writing. 
1503. Copy of writing under control of opponent. 
1504. Copy of collateral writing. 
1505. Other secondary evidence of writings described in Sections 

1501-1504. 
1506. Copy of public writing. 
1507. Copy of recorded writing. 
1508. Other secondary evidence of writings described in Sections 1506 

and 1507. 
1509. Voluminous writings. 
1510. Copy of writing produced at the hearing. 

Article 2. Official Writings and Recorded Writings 
Sec. 
1530. Copy of writing in official custody. 
1531. Certification of copy for evidence. 
1532. Official record of recorded writing. 
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Article 3. Photographic Copies of Writings 
Sec. 
1550. Photographic copies made as business records. 
1551. Photographic copies where original destroyed or lost. 

Article 4. Hospital Records 
Sec. 
1560. Compliance with subpoena duces tecum for hospital recor~. 
1561. Affidavit accompanYing records. r, 

1562. Admissibility of affidaVit and copy of records. 
1563. One witness au.d mileage fee. 
1564. Personal attendance of custodian; and production of original 

records. ; t • 
1565. Service of more than, one subpoena'duces tecum. 
1566. Applicability of article. ' 

C!IAPmB 3; OFFICiAL WRITINGBAFJ'EdTING PBOPEB'rY 
Sec. !:., 

1600. Official record of document affecting property interest. 
1601. Proof of content of lost official rec"datfecting property. 
1602. Recital in patent for mineral lan4js. . 
1603. Deed by officer in pursuance of court processL, 
1604. Certificate of purchase or of location of lands:, 
1605. Authenticated Spanish title records. ,,' 

I' , 

"1'-



EVIDENCE CODE 

DIVISION 1. PRELIMINARY PROVISIONS AND CONSTRUCTION 

§ 1. Short title 
1. This code shall be known as the Evidence Code. 

Comment. This section is similar to comparable sections in recently 
enacted California codes. E.g., VEHICLE CODE § 1. See also CODE CIV. 
PRoOl :§§ I, 19. 
[Law'RevisioD:COmmission Comment (Recommendation, Jaiuary 1965)] 

Note: Section 1 of Chapter 299 of the Statutes of 1965, which en­
acted the Evidence Code, designated Chapter 299 as the Cobey"Song 
Evidence Act. 

§ 2. • C;oll1mon IQW rule construing code abrogated 
, , '2. The rule of the ~ommon law, that Statutes in derogation 

.thereof are to be strictly construed, has no application to this 
" code. This code establishes the law ofthik state respecting:the 

subject to which it relates, and its provisions are to be liber;; 
ally coitstruedwith a view to 'effecting ita objects and promot­
ing justice. 

Comment. This section is substantially the same as Section 4 of the 
Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, Jaauary 1965)] 

§ 3. Constitutionality 
3. If any provision, or clause of tb.U\ code or application 

thereof to any persQn or circumstances pi held invalid, such 
invalidity shall not affect other provisio~ or applications of 
the code which ean be :given effect withoJlt the invalid provi­
sion or application, and to this end the provisions of this code 
are declared to be severable. t 

iComment. Seotion 3 is the same as Section 1108 of the Commercial 
Code. See also, e.g., VEHICLE CODE § 5. This getleral "severability" 
provisron permits the' repeal of f compara.ble provisions applicable to 
specific sections formerly compiled in the Code of Civil Procedure that 
a,eAowoompiled in ~e Evidence CQde and malFs it unnecessary ,to 
inclUde simi.lar . proviai.PDB in future 8.JI!.endments to tlrls code. . See, 
CODE CIV. J?B,QO. § 1928,4 (~perseded by the'Evi~nce Code). 
[Law Revision Commission Comment (Recommendation, Januarjl965)] 

Delil},ition :,.,' ' 
. 'Piil'llOil, see 1'175 

§ 41Conitrudlon c)fcode 

CROSS-REFERENCES 

4. Unless the provision orcoIitext oth~se 'requires, these 
preliminary provisions and rules of construction' shall govern 
the construction of this code. 

(1025 ) 
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Comment. This is a standard pr()vision in various California codes. 
E.g., VEHICLE CODE § 6. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 5. Effect of headings 
5. Division, chapter, article, and section headings do not 

in any manner affect the scope, meaning, or intent of the pro­
visions of this code. 

Comment. Similar provisions appear in all the existing Caljfornia 
codes except the Civil Code, the Commercial Code, and the ' Code of 
Civil Procedure. E.g., VEHICLE CODE § 7. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 6. References to statutes 
6. Whenever any reference i~ made to any portion of, this 

code or of any other statute, sucll reference shall apply' to 'all 
amendments and additions heretOfore or hereafter made. 

Gomment. This is a standard provisio~ in various California codes. 
E.g., VEHICLE CODE § 10. 
[4w Revision Commission Comment (RecommencJation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Statute, see § 230 

§ 7. "Division/I "chapter," "article," "section," "subdivision," 
and "paragraph" 

7. Unless otherwise expressly stated: 
( a ) , , Division" means a division of this code. 
(b) "Chapter" means a chapter of the division in which 

that term occurs. i 

( c)" Article" means an article of the chapter in which that 
term occurs. 

( d) , , Section" means a sectioll of this code. 
( e) "Subdivision" means a ~ubdivision of the secti()n in 

which that term occurs. • 
(f) "Paragraph" means a paragraph of the subdivision in 

which tIiat term occurs. . 
, Comment. Somewhat similar provisionS appe2!or in variOUS Califo'rnia 

codes; E.g.,Vm~ CODE §U. See alsoCOJ>E,Oxv. PRod. § 17(8); , 
[Law Revision Commission Comme~tlRecommen\1ation,January 1965)] .. 

§ 8. Construction of tenses 
8. The present tense includes the past and ·future te~es; 

and the future, the present. ' 
Comment. This is a standard provision in various California codes. 

E.g., VEHICLE CODE § 12. See also CODE Oxv. PROC. § 17. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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§9. Construction of genders 
9. The masculine gender includes the feminine and neuter. 

Comment. This is a standard provision in various California codes. 
E.g.,VElIICLE CODE § 13. See also CODE CIV. PROC. § 17. 
[LaW' Revision Commission Comment (Recommendation, January 1965)] 

§ 10. Construction of singular and plural 
10. The singular number includes the plural; and the plu­

ral, the singular. 
Comment. This is a standard provision in various California codes. 

E.g., YEHICLE CODE § 14. See al&o CODE CIV. PBQoj § 17. 
[Law Revision Commission Comment (Recommendation, J~uary 1965)] 

§ 11. "Shall" and "may" 
11. "Shall" is mandatory and "may" is permissive. 

Comment. This is a standard provision in various California. codes. 
E.g., VEHICLE CODE § 15. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 12. Code becomes operative January 1, 1967; effect on pending proceedings 
12. (a) This code shall become operative on January 1, 

1967, and shall govern proceedings in actions brought on or 
after that date and, except as provided in subdivision (b), 
further proceedings in actions pending on that date. 

(b) Subject to subdivision (c), a trial commenced before 
January 1, 1967, shall not be governed by this code. For the 
purpose of this subdivision: 

(1) A trial is commenced when the first witness is sworn or 
the first exhibit is admitted into evidence and is terminated 
when the issue upon which such evidence is received is sub­
mitted to the trier of fact. A new trial, or a separate trial of a 
different issue, commenced on or after January 1, 1967, shall be 
governed by this code. 

(2) If an appeal is taken from a ruling made at a trial 
commenced before January 1, 1967, the appellate cQurt shall 
apply the law applicable at the time of the commencement of 
the trial. 

(c) The provisions of Division 8 (commencing with Section 
900) relating to privileges shall govern any claim of privilege 
made after December 31, 1966. 

Comment. The delayed operative date provides time for California 
judges and attorneys to become familiar with the code before it goes 
into dect. 

Subdivision (a) makes it clear that the Evidence Code governs all 
trials commenced after December 31, 1966. 

Under subdivision (b), a trial that' has actually commenced prior to 
the operative date of the code will continue to be governed by the rules 
of evidence (except privileges) applicable at the commencement of the 
trial. Thus, if the trial court makes a ruling on the admission of 
evidence in a trial commenced prior to January 1, 1967, such ruling 



1028 EVIDENCE OODE--PRELIMINARY PROVISIONS 

(even when it is made after January 1, 1967) is not affected by the 
enactment of the Evidence Code; if an appeal is taken from the ruling, 
Section 12 requires the appellate court to apply the law applicable at 
the commencement of the trial. On the other hand, any ruling made by 
the trial court on the admission of eviden~ in a trial commenced alter 
December 31, 1966, is governed by the Evidence Code, even if a pre­
vious trial in the same action was. cOJIlIIlep.ced pri9l" to that~. .,~ 

A h~ing on a motion or a similar proc~diJig is to be· treated the 
s8.n1e as a trial for the purpose of applying the, rules stated in subdi­
vision (b). See subdivision (b}(l).. 

Under'subdivision (c), all claims of privilege made after December 
31, 1966, are governed by the Evidence Code in order that there might 
be no delay in providing protection to the important relationships'and 
interests that are protected by the Privileges Division. 
[Legislative Committee Comment (Assembly J., ~r. 6, 19M) 1 

Definition: 
Action, see § 105 
Evidence, see § 140 

CROSS-REFERmfCES 

Trier of fact, see § 235 
Privileges, scope of application of, see II 901, 910, 920 

.:i t -. 
"~to 



DIVISION 2. WORDS AND PHRASES DEFINED 
Comment. Division 2 contains definitions of general application only. 

Words and phrases that have special significance only to a particular 
division or article are defined in the division or article in which the 
defined term is used. For example, Sections 900-905 define terms that 
are used only in Division 8 (Privileges), and Sactions 950-953 define 
terms that are used in the article relating to the lawyer-client privilege. 
Some additional sections of general application ,that are of a defini­
tional nature include Sections 7-11 in Division 1. 
fLaw Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Construction of code generally : 

Gender, see § 9 
Plural number, see § 10 
Singular number, see § 10 
Tense, see I 8 

Other definitions of general application: 
Article; see, 7 
Authentication of a writing, see § 1400 
Chapter, see § 7 
Cross-exaI!linatiQn, ~e • 761 

J' Direct examination, see f '160 

. ~e~~-:e§l600 , I:amr 'qllestioli,See § 764 
. ~l,lI!le 11J; 

. P~ragrllpli, see • 7 
... 'Preslimption; see • 600 ' 

Fft8U .. ptionaifecting the.burden of producing evidence, * § 603 
. Pref!umptio~ liffectiVg th~. b\lrden of proof, see • 600 , 

RedIrect examination, see • 762 
Recroll8-examination, see 1 763 
Section. see.I,7 
Shall, see § 11 . 
Subdivision; ~'I '7 

§ 100. AppUCQfion of definitions , 
100. Unless the provision or conted otherwise requires, 

these definitions. govern the construction pf this code. 
Comment. Section 100 is a ·standard provisiolll'found in the defini­

ti()n.tI portion of recently enacted California codts. -See, e.g., VERlCLl!: 
Oon. § 100. . . . 
[LaW'Retisibn Commission Comment (Recommendation, Ja~uary 1965)] 

§ 1 05. "Action" 
, 105. " Action" includes a civil action and a criminal action. 

Comment. Defining the word "action" to include both a civil action 
or proceeding and a criminal action or proceediig eliminates the ne­
~ty of ,repeating "civil action and criminal ietion" fu numerous 
(lode sections... ' 
[Law Revision Commission Comment (Recommendation, Janhary 1965) ] 

Definitions: 
Civil action, see • 120 
Criminal action, see 1130 

CROSS-R~RENCEa 

(1029 ) 
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§ 110. "Burden of producing evidence" 
110. "Burden of producing evidence" means the obligation 

of a party to introduce evidence sufficient to avoid a ruling 
against him on the issue. 

Comment. The phrases defined in Sections 110 and 115 provide a 
convenient means for distinguishing between the burden of proving a 
fact and the burden of going forward with the evidence. They recogniz~ 
a distinction tbt is well established in California. WITKIN, CALIFORNIA 
EVIDENCE §§ 53-60 (19fi8). The practical effeet of the distinetion is dis~ 
cussed in the Comments to Division 5 (commencing with Section 500), 
espeeially in the Comments to Sections 500 and 550. 
[Legislative Committee Comment (Assembly J., Apr. I,l, 1965)] 

CROSS-REFERENCES 
Assignment of burden of producing evidence, see § 550 
Definition: 

Evidence, see § 140 , 
Presumptions affecting burden of producing evidence, see §§ 603, 604, 607, 630 

§ 115. "Burden of proof' 
115. "Burden of proof" means the obligation of a party to 

establish by evidence a requisite degree of belief concerning a 
fact in the mind of the trier of fact or the court., The burden 
of proof may require a party to raise a reasonable doubt eon­
cerning the existence or nonexistence of a fact or that he estab­
lish the existence or nonexistence' of a fact bya preponderance 
of the evidence, by eleat and e6nvincing proof, or by proof 
beyond a reasonable doubt. ' 

Except as otherwise provided by law, the burden of proof 
requires proof by a preponderance of the evidence. 

Comment. See the Comment to Section 110. 
After stating the general definition of "burden of proof," the firSt 

paragraph of Section 115 gi'\Tes examplelf of specific burdens that may 
be imposed by statutory or decisional law. The list of examples is not 
exclusive, and in some cases the law may prescribe some other burden 
of proof. For example, under Penal Cod~·Sect~n872, the prosecution'a 
burden of proof at a preliminary hearing is to establish "sufficient 
cause"--i.e., a "strong suspicion"-of tbe acc~'sguilt. G(lr~edtia-n 
v. Superior Court, 59 Ca1.2d 124, 28 Cal. Rptr. 318, 378 P.2d 590 
(1963) ; Rogers v. Superior Court, 46 Ca1.2d 3, 291 P.2d 929 (1955). 

. ,The second paragraph of Section 115 ~es it, clear tl1at'" burden of 
proof" refers to the burden of proving f1?e fact in question by a pre­
.ponderance of the evidence unless a heaper or lesser burden of proof 
isspecmcally required in a partieular caie by constitutional,statutory, 
or decisional law. See the definition of "law" in EVIDENCE CODE § 160. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFER1QNCES 
Assignment of burden of proof, see §§ 5Ob-522 
Definitions: 

Evidence, see § 140 
Proof, see § 190 
Trier of fact, see § 235 

Presumptions affecting burden of proof, see §§ 605-607,660 

.:,' 

---"--
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§ 120. "Civil action" 
120. "Civil action" includes civil proceedings. 

Commenf. Defining" civil action" to include civil proceedings elim­
inates the necessity of repeating "civil ,action or proceeding" in numer­
ous code sections, and, together with the definition of "criminal action" 
in Section 130, it assures the applicability of the Evidence Code to all 
actions and proceedings. See EVIDENCE CODE § 300. 
[Law Revision Commission Comment (Recommendation, J ahuary 1965) ] 

§ 125. "Conduct" 
125. "Conduct" includes all active and passive behavior, 

both verbal and nonverbal. 
Comment. This broad defiilltion of "conduct" is self-explanatory. 

[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 130. "Criminal actionll 

130. "Criminal action" includes crimJna1 proceedings. 
Comment. See the Comment to Section 120. 

[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 135 .. "Declarant" "i: 
135. ,"Declarant" is a person who maJfes 'a statement. 

, Comment. Ordinarily, the word "declarant" is,used in the Eviqence 
Code to refer to a person who makes a hearsay statement, as distin­
guished from the witness who testifies t9 the con~nt of the statement. 
See EVlDENCE CODE § 1200 and the Comment there~. 
[Law Revision Commission Comment (Recommendation, Ju,uary 1005)] 

CROSS-REFERENCES 
Definition: 

Statement, see § 225 

§ 140; 'IIEvid~ncei' 
"';140. "Evidence" means testimony, Writings, materi~t.l ob­

jects, or other things presented to the senses that are' o1tered 
to, prove the existence or nonexistence of, a fact. , , 

Commen#. "Evidence" is defined broadly to ihclude the testimony 
of witnesses, tangible objects, sights (such as a jury view or the ap~ 
peal'8D.Ce of,a,person e~ibited to a jJlry),sounds (sl).!lh 8$,the sound of 
a 'voice' deh10ristrated lor 'a jury), and any otbe~ thipg that may be 
presented as.a basis of proof. The definition includes anything offered 
in evidence whether or not it is technically inadmiSsible and whether or 
ilot it is recei~ed. For example; Division 10 (comrbencing with Section 
1200) uses "evidence" to refer to hearsay which:may be excluded as 
inadmissible but which may be admitted if no proper objection is made. 
Thus, when inadmissible hearsay or opinion testimony is admitted 
without objection, this defin,ition makes it clCfl,r that it constitutes evi­
dence tliat may be considered by the trier of fact.', '. , ' 

Section 140 is a better statement of existing law than Code of Civil 
Procedure Section 1823, which is superseded by Section 140. Although 
Section 1823 by its terms restricts" judicial evidence" to that "sanc­
tioned by law; "the' general principle is well established, that matter 
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which is technically inadmissible under an exclusionary rule is none­
theless evidence and may be considered in support o'f a judgment if 
it is offered and received in evidence without proper objection or 
motion to strike. E.g., People v. Alexander, 212 Cal. App.2d .84 •. 98,27 
Cal. Rptr. 720, 727 (1963) ("illustratiops of thisprincjple .lU'e· nu­
merous and cover a wide range of evidentiary topics such as incolJ,lpe­
tent hearsay, secondary evidence violating the best evidence, rule, 
inadmissible opinions, lack of foundation, incpmpeten~, pr,ivil.~ed or 
unqualified witnesses, and violations of the parol evidence rule' ). See 
WITKIN, CALIFORNIA EVIDENCE §§ 723-724 (1958). '. _ , ' . 
. Unda' this MfinitiOn,a presumptionia not'evi4ence.~e also EVI-
DENCE CODE § 600 and the Comment there\«>. . i· . .; ... ( • .1 
[Law Revision Commission Collllllent (Recommen4ation, January 1005)]. 

Definitions: 
CROSS-REFERE1fOES 

Proof, see § 190 
Writing, see 1250 

Judicial ,notice as.8ubstif;ntefor evi.4ence, see §~! . 
Presumption not evidence, see § 000 .. 

§ 145. "ThEt hearingll . I , i 

( ..... , , 

145. "The hearing" means the hearing at whicha 9u~stion 
under this code arises, and not some earlier Or Iatet;1iearinr. 

Commenf.' ''':Th~ hearing" is defined' to' me&o: the 'heirihg at which 
't~e particular' 'question' Under the Evidetlce Code· aris,~ and, )1JDie&s a 
parti~ular provision or its context 'othen+ise, indicates! bot· some learlier 
or'lltt~"hearing. This definition is much In"oadef.than 'Would be. J!efer­
ence to the trial itself; the definition iooltdes,fdr example, prelimlnary 
hearings and post-trial proceedings. 'lI" 
[Law Revision Commission CoIIllIlent (Reeomme.-tion, January 1005)] 

§ 150. "Hearsay evidencell 

150. "Hearsay evidence" is defined in S8~tiQIlt ~2,O0.:, . 
'. COlJ1ment •. Beca~e of its special si.gniioan~f>.,~oDivisi~tlO,the su~ 

st&1ltivedenn1tion of "hearsay evidence'; isqon~~ ,~S.ection 1200. 
See the Commenl to Section 1200. ", ," ., " 
,[I;..aw Revision Collllllission Comment (Recolllllle,ndation, ianuAry lOOls)]' I 
.' 'J" 

§ 160. IILaw" " . ;:.j. 

160. "Law" includes consiitutional, $1;a~titor)r, and' de-
cisional1&w. " ! ' ", I; 

Comment. This definition makes it clf8r that a refer~nce jto:/~law~' 
includes, the law established by judici~ deciS~oDs' as . well' 'as by con-
stitutional and statutory provisions. " " . 
[Law Revision Collllllission Collllllent (Recomme~dation, January 1il65)] , 

{ 

~165. "Oath" , . 
165. "Oath" includes aflirm8tion or declaration udel' p.­

alty of perjury. 
Comment. Similar definitions are found in other California cod~. 

E.g., VEHICLE CODE § 16. 
(Law Revision Commission Comment (Reeollllll~dation, lulUU'Y 100c;)] 



EVIDENCE CODE-WORDS AND PHRASES DEFINED 1033 

§ 170. "Perceive" 
170. "Perceive" means to acquire knowledge through oni'a 

senses. 
Comment. This definition is self-explanatory. 

[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 175. "Person" 
175. "Person" includes a natural person, firm, association, 

organization, partnership, business trust, corporation, or public 
entity. 

Comment. This broad definition is similar to' definitions found in 
other codes. E.g., GOVT. CODE § 17; VEHICLE CODI: § 470. See also CODE 
CIV. PROC. § 17. 
[Law Revision Commission Comment (Recommendation, JaJiuary 1965)] 

Definition : 
CROSS-REFERENCES 

Public entity, see § 200 

§ 180. "Personal property" 
180. "Personal property" includes Dloney, goods, chattels, 

things in action, and evidences of debt. 
Comment. This definition is the same as the definition of "personal 

property" in Section 17(3) of the Code of Oivil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
"Real property" defined, see § 205 

§ 185. "Property" 
185. "Property" includes both real ahd personal property. 

Comment. This definition is the same as the de&nition of "property" 
in Section 17 (1) of the Code of Civil Procedure. 
[Law Revision CommiBBion Comment (Recommendation, J~uary 1965)] 

CROSS-REFERENCES 
Definitions: 

Personal property, see § 180 
Real property, see § 205 

§ 190. "Proof" . 
190. "Proof" is the establishment b~ evidence of a requi­

site degree of belief concerning a fact in the mind of the trier 
of fact or the court. 

Comment. This definition is more accurate than the definition of 
"proof" in Code of Civil Procedure Section 1824. which is superseded 
by Section 190. The disjunctive reference to "the trier of fact or the 
court" is needed because, even when the jury is the trier of fact, the 
court is required to determine preliminary questions of fact on the 
basis of proof. 
[Law Revision Commission Comment (Recommendation, Jlllluary 1965)] 

Definitions: 
Evidence, see § 140 
Trier of fact, see § 235 

2-46607 

CROSS-REFERENCES 
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§ 195. "Public employee" 
195. "Public employee" means an officer, agent, or em­

ployee of a public entity. 
Comment. This definition specifically includes public officers and 

agents, thereby eliminating any distinction between employees and 
officers and making it unnecessary to repeat the phrase" officer, agent, 
or employee" in numerous code sections. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Public entity, see § 200 

§ 200. "Public entity" 
200. "Public entity" includes a nation, state, county, city 

and county, city, district, publie authority, public ageney, or 
any other politieal subdivision or public corporation, whether 
foreign or domestic. 

Comment. The broad definition of "public entity" includes every 
form of public authority, both fO'reign and domestic. Occasionally, 
"public entity" is used in the Evidence Code with limiting language to 
refer specifically to entities within this State or the United States. E.g., 
EVIDENCE CODE § 452(b). Cf. EVIDENCE CODE § 452(f). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

State, see § 220 

§ 205. "Real property" 
205. "Real property" includes lands, tenements, and her­

editaments. 
Comment. This definition is substantially the same as the definition 

of "real property" in Section 17(2) of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
"Personal property" defined, see § 180 

§ 210. "Relevant evidence" 
210. "Relevant evidence" means evidence, including evi­

dence relevant to the credibility of a witness or hearsay declar­
ant, having any tendency in reason to prove or disprove any 
disputed fact that is of consequence to the determination of the 
action. 

Comment. This definition restates existing law. E.g., Larson 11. Sol­
bakken, 221 Cal. App.2d 410, 419, 34 Cal. Rptr. 450, 455 (1963); 
PeopZe 11. Lint, 182 Cal. App.2d 402, 415, 6 Cal. Rptr. 95, 102-103 
(1960). Thus, under Section 210, "relevant evidence" includes not only 
evidence of the ultimate facts actually in dispute but also evidence of 
other facts from which such ultimate filets may be presumed or in­
ferred. This retains existing law as found in subdivisions 1 and 15 of 
Code of Civil Procedure Section 1870, which are superseded by the 
Evidence Code. In addition, Section 210 makes it clear that evidence 
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relating to' the credibility of witnesses and hearsay declarants is "relev­
ant evidence." This restates existing law. See CODE CIV. PROC. §§ 1868, 
1870 (16) (credibility of witnesses), which are superseded by the Evi­
dence Code, and Tentative Recommendation and a Study Relating to 
the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 6 
CAL. LAW REVISION COMM'N, REP., REO. & STUDIES Appendix at 339-
340, 569-575 (1964) (credibility of hearsay declarants). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Action, see § 105 

, Declarant, see § 135 
Evidence, see § 140 
Proof, see § 190 . 

§ 220. "State" 

CROSS-REFERENCES 

220. "State" means the State of California, unless applied 
to the different parts of the United Sta~. In the latter case, 
it includes any state, district, commonwealth, territory, or 
insular possession of the United States. 

Comment. This definition is more precise than the comparable defini­
tion found in Section 17(7) of the Code of Civil Procedure. For 
example, Section 220 makes it clear that "state" includes Puerto Rico, 
even though Puerto Rico is now a "commonwealth" rather than a "ter­
ritory." 
[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 225. "Statemint" 
225. "Statement" means (a) oral or written verbal ex­

pression or (b) nonverbal conduct of a person intended by him 
as a substitute for oral or written verbal expression. 

Comment. The significance of this definition is explained in the Com­
mc""t to Evidence Code Section 1200. 
[Law Revision Commission CommentlRecommendation, January 1965)] 

Definitions: 
Conduct, see § 125 
Writing, see § 250 

§ 230. "Statute" 

CROSS-REFERENCES 

230. "Statute" includes a treaty and a constitutional pro­
vision. 

Comment. In the Evidence Code, "statute" includes a constitutional 
provision. Thus, for example, when a particulaJ.' section is subject to 
any exceptions "otherwise provided by statute," exceptions provided 
by the Constitution also are applicable. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 235. "Trier of fact" 
235. "Trier of fact" includes (a) the jury and (b) the 

court when the court is trying an issue of fact other than one 
relating to the admissibility of evidence. 
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Comment. "Trier of fact" is defined to include not only the jury 
but also the court when it is trying an issue of fact without a jury. 
The definition is not exclusive; a referee, court commissioner, or other 
officer conducting proceedings governed by the Evidence Code may be 
a trier of fact. See EVIDENCE CODE § 300. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Evidence. see § 140 

§ 240. "Unavailable as a witness" 
240. (a) Except as otherwise provided in subdivision (b), 

"unavailable as a witness" means that the declarant is: 
(1) Exempted or precluded on the ground of privilege from 

testifying concerning the matter to which his statement is 
relevant; 

(2) Disqualifted from testifying to the matter; 
(3) Dead or unable to attend Or to testify at the hearing be­

cause of then existing physical or mental illness or infirmity; 
(4) Absent from the hearing and the court is unable to 

compel his attendance by its pracess; or 
(5) Absent from the hearing and the proponent of his state­

ment has exercised reasonable diligence but has been unable 
to procure his attendance by the court's process. 

(b) A declarant is not unavailable as a witness if the ex­
emption, preclusion, disqualification, death, inability, or ab­
sence of the declarant was brought about by the procurement 
or wrongdoing of the proponent 'of his statement for the pur­
pose of preventing thedeclaranwfrom attending or testifying. 

Comment. Usually, the phrase "unavailable as a witness" is used in 
the Evidence Code to state the condition that must be met whenever 
the admissibility of hearsay evidence is dependent upon the declarant's 
present unavailability to testify. See, e..g., EVIDENCE CODE §§ 1230, 
1251, 1291, 1292, 1310, 1311, 1323. See alJIo CODE CIV. PROC. § 2016(d) 
(3) and PENAL CODE §§ 1345 and 1362, relating to depositions. 

"Unavailable as a witness" includes, in addition to cases where the 
declarant is physically unavailable (i.e., dead, insane, or beyond the 
reach of the court's process), situations in which the declarant is legally 
~vail!lble (i.e., pre,!en~d from testifyipg by a. claim. of privilege or 
disqualified from testifyIng). Of course, if the declaration made out of 
court is itself privileged, the fact. that the declarant is unavailable to 
testify at the hearing on the ground of privilege does not make the dec­
laration admissible. The exceptions to the hearsay rule that are set 
forth in Division 10 (commencing with Section 1200) of the Evidence 
Code do not declare that the evidencel described is necessarily ad­
missible. They merely declare that sucIt evidence is not inadmissible 
under the hearsay rule. If there is some other rule of law-such as 
privilege--which makes the evidence inadmissible, the court is not 
author~edto admit the evidence merely because it falls within an 
exception to the hearsay rule. Accordingly, the hearsay exceptions per­
mit the introduction-of evidence where the declarant is unavailable be-
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cause of privilege only if the declaration itself is not privileged or 
is not inadmissible for some other reason. 

Subdivision (b) is designed to establish safeguards against sharp 
practices and, in the words of the Commissioners on Uniform State 
Laws, to assure" that unavailability is honest and not planned in order 
to gain an advantage." UNIFORM RULES OF EVIDENCE, Rule 62 Com­
ment. Under this subdivision, a party may not arrange a declarant's 
disappearance in order to use the declarant's out-of-court statement. 
Moreover, if the out-of-court statement is that of the party himself, he 
may not create "unavailability" under this section by invoking a 
privilege not to testify. 

Section 240 substitutes a uniform standard fo'r the varying standards 
of unavailability provided by the superseded Code of Civil Procedure 
sections providing hearsay exceptions. E.g., CODE CIV. PIroe. § 1870 (4), 
(8). The conditions cO'nstituting unavailability under these superseded 
sections vary from excep~ion to exception without apparent reason. 
Under some of these sections, the evidence is admissible if the de­
clarant is dead; under others, the evidence is admissible if the de­
clarant is dead or insane; under still others, the evidence is admissible 
if the declarant is absent from the jurisdiction. Despite the express 
language of these superseded sections, Section· 240 may, to a con­
siderable extent, restate existing law. Compare People v. Spriggs, 60 
Ca1.2d 868, 875, 36 Cal. Rptr. 841, 845, 389 P.2d 877, 381 (1964) (gen­
erally consistent with Section 240), with the older cases, some but not 
all of which are inconsistent with the Spriggs ~e and with Section 
240. See the cases cited in Tentative Recommendation and a Study Re­
lating to the Uniform Rules of Evidence (ArticZe VIII. Hearsay Evi­
dence), 6 CAL. LAW REVIsION COMM'N, REp., REe. & STUDIES Appendix 
at 411 note 7 (1964). 
[Legislative Committee Comment (Assembly J., Apr. 6, loot;) ] 

CROSS-REFERENCES 
Definitions: 

Declarant, see 1185 
Hearing, Bee 1 145 
Statement, see § 225 

Disqualification of witness, see U 700-701 
Privileges, see I§ 900-1070 

§ 250. "Writing" 
250. "Writing" means handwriting, typewriting, printing, 

photostating,photographing, and every other means of re­
cording upon any tangible thing any form of commwiieation 
or representation, including letters, words, pictures, BOunds, 
or symbols, or combinations thereof. 

Comment. "Writing" is defined very broadly to include all forms 
of tangible expression, including pictures and sound recordings. 
[Law Revision Commission Comment (Recommendation, Jaauary 1965)] 



DIVISION 3. GENERAL PROVISIONS 

CHAPTER 1. APPLICABILITY OF CODE 

§ 300. Applicability of code 
300. Except as otherwise provided by statute, this code ap­

plies in every action before the Supreme Court or a district 
court of appeal, superior court, municipal court, or justice 
court, including proceedings in such actions conducted by a 
referee, court commissioner, or similar officer, but does not 
apply in grand jury proceedings. 

Comment. Section 300 makes the Evidence Code applicable to all 
proceedings conducted by California courts except those court pro­
ceedings to which it is made inapplicable by statute. The provisions 
of the code do not apply in administrative proceedings, legislative 
hearings, or any other proceedings unless some statute so provides or 
the agency concerned chooses to apply 1jhem. • 

Various code sections-in the Evidence Code as well as in other 
codes-make the provisions of the Evidence Code applicable to a cer­
tain extent in proceedings other than court proceedings. E.g., GoVT. 
CODE § 11513 (a finding in a proceeding conducted under the Adminis­
trative Procedure Act may not be based on hearsay evidence unless 
the evidence would be admissible over objection in a civil action); 
PENAL CODE § 939.6 (a grand jury, in, investigating a charge, may 
receive only evidence admissible over objection in a criminal action) ; 
EVIDENCE CODE § 910 (provisions of the Evidence Code relating to 
privileges are applicable in all proceedings of every kind in which 
testimony can be compelled to be given); and EVIDENCE CODE § 1566 
(Sections 1560-1565 are applicable in nonjudicial proceedings). 

Section 300 does not affect any other statute relaxing rules of evi­
dence for specified purposes. See, e.g., CODE CIV. PROC. § 117g (judge 
of small claims court may make informal investigation either in or out 
of court), § 1768 (hearing of conciliation proceeding to be conducted 
Informally), § 2016 (b) (inadmissibility of testimony at trial is not 
ground for objection to testimony sought from a deponent, provided 
that such testimony is reasonably calculated to lead to the discovery 
of admissible evidence); PENAL CODE § 1203 (judge must consider pro­
bation officer's investigative report on question of probation) ; WELF. 
& bST. CODE § 706 (juvenile court must consider probation officer's 
social study in determining disposition to be made of ward or depend­
ent child). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERlDNCES 
Definitions: 

Action, see § 105 
Statute, see § 230 

Bee also the statutes cited in the Oomment 

(1038 ) 
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CHAPTER 2. PROVINCE OF COURT AND JURY 

§ 310. Questions of law for court 

1039 

310. (a) All questions of law (including but not limited to 
questions concerning the construction of statutes and other 
writings, the admissibility of evidence, and other rules of evi­
dence) are to be decided by the court. Determination of issues 
of fact preliminary to the admission of evidence are to be 
decided by the court as provided in Article 2 (commencing 
with Section 400) of Chapter 4. 

(b) Determination of the law of an organization of nations 
or of the law of a foreign nation or a public entity in a foreign 
nation is a question of law to be determined in the manner pro­
vided in DiVision 4 (commencing with Section 450). 

Comment. Subdivision (a) of Section 310 restates the substance of 
and supersedes the first sentence of Section 2102 of the Code of Civil 
Procedure. Subdivision (b) restates the existing rule that foreign law 
is not a question of fact but is a question of law to be decided by the 
court. See Gallegos v. Union-Tribune Publishing 00., 195 Cal. App.2d 
791, 16 Cal. Rptr. 185 (1961). 

Section 310 refers specifically to the law of organizations of nations 
in order to make certain that the law of supranational organizations 
that have lawmaking authority-such as the European Economic Com­
munity-is to be determined as other foreign law is determined. This 
probably does not change the law of California, for it seems likely 
that the law of a supranational organization wOuld be regarded as 
the law in the member nations by virtue of the treaty arrangements 
among them. Of course, the Evidence Code does not require California 
courts to give the force of law to anything that does not have the. 
force of law. The Evidence Code merely prescribes the procedure for 
determining the existing foreign law. 

The judicial notice provisions of the Evidence Code have no effect 
on which party has the burden of establishing the applicable foreign 
law under Probate Code Section 259 (relating to the right of non­
resident aliens to inherit). The applicable foreign law is, however, 
to be determined in accordance with the judicial notice provisions of 
the Evidence Code. Estate of GogabashveZe, 195 Cal. App.2d 503, 16 
Cal. Rptr. 77 (1961). 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Definitions: 

Evidence, see § 140 
Law, see § 160 
Public entity, see § 200 
Statute, see § 230 
Writing, see § 250 

Judicial notice, see §§ 450-460 

• 

Preliminary determinations on admissibility of evidence, see §§ 400-406 

§ 311. Procedure when foreign law cannot be determined 
311. If the law of an organization of nations, a foreign 

nation or a state other than this state, or a public entity in a 
foreign nation or a state other than this state, is applicable 
and such law cannot be determined, the court may, as the ends 
of justice require, either: 

-~ -~.-~-~-.---- .. 
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(a) Apply the law of this state if the court can do so con­
sistently with the Constitution of the United States and the 
Constitution of this state; or 

(b) Dismiss the action without prejudice or, in the case of 
a reviewing court, remand the case to the trial court with di­
rections to dismiss the action without prejudice. 

Comment. Insofar as it relates to the law of foreign nations,Sec­
tion 311 restates the substance of and supersedes the last paragraph 
of Section 1875 of the Code of Civil Procedure. With respect to sister­
state law, the result reached under existing California case law is prob­
ably the same as under Section 311. See, e.g., Gagnon Co. v. Nevada 
Desert Inn, 45 Cal.2d 448, 453-454, 289 P.2d 466, 471 (1955) 
("Whether such a judgment is a bar ., . is cl>ntrolled by Nevada 
law .... We find no Nevada statute or case law covering the case we 
have here .... Under those circumstances we will assume the Nevada 
law is not out of harmony with ours and thus we look to our law for a 
solution of the problem. "). 

The last paragraph of Section 1875, which Section 311 supersedes, 
applies "if the court is unable to determ.ine" the applicable foreign 
law. Instead, Section 311 comes into oper,tion if the applicable out-of­
state law "cannot be determined." This.revised language emphasizes 
that every effort should be made by the court to determine the ap­
plicable law before the case is otherwise disposed of under Section 311 .. 

The reason why the court cannot determine the applicable foreign or 
sister-state law may be that the parties have not provided the court with 
sufficient information to make such determination. In such a case, the 
court may, of course, grant the parties additional time within which to 
obtain such information and make it avail,flble to the court. If they fail 
-to obtain such information and the court is not satisfied that they made 
a reasonable effort to do so, the court may dismiss the action without 
prejudice. On the other hand, where counsel have made a reasonable 
effort and when all sources of informatio, as to the applicable foreign 
or sister-state law are exhausted and the court cannot determine it, the 
court may either apply California law, Wji.thin constitutional limits, or 
dismiss the action without prejudice. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Definitions: 

Action, see § 105 
Law, see § 160 
Public entity, see § 200 . 
State, see § 220 

Judicial notice oflforeign law, see § 452 

§ 312. Jury as trier of fact 
312. Except as otherwise provided by law, where the trial is 

by jury: 
(a) All questions of fact are to be decided by the jury. 
(b) Subject to the control of' the court, the jury is to de­

termine the effect and value of the evidence addre.'3sed to it, in­
cluding the credibility of witnesses and hearsay declarants. 
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Comment. Section 312 restates the substance of and supersedes Sec­
tion 2101 and the first sentence of Section 2061 of the Code of Civil 
Procedure. The rule stated in Section 312· is subject to such exceptions 
as are otherwise provided by statutory or decisional law. See, e.g., 
EVIDENCE CODE §§ 310, 311, 457. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Blood tests, conclusive effect, see §§ 892, 895, 896 
Definitions: 

Declarant, see § 135 
Evidence, see § 140 
Law, see § 160 

Judicially noticed facts binding on jury, see § 457 

CHAPTER 3. ORDER OF PROOF 

§ 320. Power of court to regulate order of proof 
320. Except as otherwise provided by law, the court in its 

discretion shall regulate the order of proof. 
Comment. Section 320 restates the substance .of and supersedes the 

first sentence of Section 2042 of the Code of Civil Procedure. Under 
Section 320, as under existing law, the trial judge has wide discretion 
to determine the order of proof. See CALIFORNIA CIVIL PROCEDURE DUR­
ING TRIAL, Parrish, Order of Proof, 205 (Gal. CC)nt. Ed. Bar 1960). Of 
course, the order of proof ordinarily should be as prescribed in Code 
of Civil Procedure Section 607 or 631.7 (added in this recommenda­
tion) or in Penal Code Sections 1093 and 1094. 

Directions of the trial judge which control the order of proof should 
be distinguished from those which actually exclude evidence. Obvi­
ously, it is not permissible, through repeated directions of the order 
of proof, to prevent a party from presenting relevant evidence on a 
disputed fact. Foster v. Keating, 120 Cal. App.2d 435, 261 P.2d 529 
(1953); CALIFORNIA CIVIL PROCEDURE DURING TRIAL, Parrish, Order 
of Proof, 205, 210 (Cal. Cont. Ed. Bar 1960). See also Murry v. Man­
ley, 170 Cal. App.2d 364, 338 P.2d 976 (1959). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Law, see § 160 

CHAPTER 4. ADMITTING AND EXCLUDING EVIDENCE 

Article 1. General Provisions 

§ 350. Only relevant evidence admissible 
350. No evidence is admissible except relevant evidence. 

Comment. Section 350 restates and supersedes that portion of Code 
of Civil Procedure Section 1868 requiring the exclusion of irrelevant 
evidence. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Evidence, see § 1-W . 
Relevant evidence, see § 210 

Determination of relevancy, see § 403 
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§ 351. Admissibility of relevant evidence 
351. Except as otherwise provided by statute, all relevant 

evidence is admissible. 
Comment. Section 351 abolishes all limitations on the admissibility 

of relevant evidence except those that are based on a statute, including 
a constitutional provision. See EVIDENCE CODE § 230. The Evidence 
Code contains a number of provisions that exclude relevant evidence 
either for reasons of public policy or because the evidence is too unre­
liable to be presented to the trier of fact. See, e.g., EVIDENCE CODE 
§ 352 (cumulative, unduly prejudicial, etc. evidence), §§ 900-1070 
(privileges), §§ 1100-1156 (extrinsic policies), § 1200 (hearsay). Other 
codes also contain provisions that may in some cases result in the 
exclusion of relevant evidence. See, e.g., CIVIL CODE §§ 79.06, 79.09, 
227; CODE CIV. PROC. § 1747; EDUC. CODE § 14026; FIN. CODE § 8754; 
FISH & GAME CODE § 7923; GOVT. CODE §§ 15619, 18573, 18934, 18952, 
20134, 31532; HEALTH & Su. CODE §§ 211.5, 410; INS. CODE §§ 735, 
855, 10381.5; LABOR CODE § 6319; PENAL CODE §§ 290, 938.1, 3046, 
3107, 11105; PUB. RES. CODE § 3234; REV. & TAX. CODE §§ 16563, 
19282-19289; UNEMPL. INS. CODE §§ 1094, 2111, 2714; VEHICLE CODE 
§§ 1808, 16005, 20012-20015, 40803, 40804, 40832, 40833; WATER CODE 
§ 12516; WELF. & INST. CODE §§ 118, 827. 
[Law Revision Commission Comment (Recommendation, January 1965) ; technical 

correction-Senate J., Apr. 21, 1965] 

CROSS-REFERENCES 
Authentication of writings, see §§ 1400-1421 
Credibility of witness, see §§ 770, 780-791 
Definitions: 

Relevant evidence, see § 210 
Statute, see § 230 

Determination of relevancy, see § 403 
Evidence excluded because of: 

Best evidence rule, see §§ 1500-1510 
Cumulative or prejudicial effect, see § 352 
Extrinsic poliCIes, see §§ 1100-1156 
Hearsay rule, see §§ 1200-1341 
Privileges, see §§ 000--1070 

Judge as witness, see § 703 
Juror as witness, see § 704 
8ee also the statutes cited in the Oomment 

§ 352. Discretion of court to exclude evidence 
352. The court in its discretion may exclude evidence if its 

probative value is substantially outweighed by the probability 
that its admission will (a) necessitate undue consumption of 
time or (b) create substantial danger of undue prejudice, of 
confusing the issues, or of misleading the jury. 

Comment. Section 352 expresses a rule recognized by statute and in 
several California decisions. CODE CIV. PROC. §§ 1868,2044 (superseded 
by the Evidence Code) ; Adkins v. Brett, 184 Cal. 252, 258, 193 Pac. 
251, 254 (1920) (" the matter [of excluding prejudicial evidence] is 
largely one of discretion on the part of the trial judge") ; Moody v. 
Peirano,4 Cal. App. 411, 418, 88 Pac. 380, 382 (1906) (" a wide discre­
tion is left to the trial judge in determining whether [evidence of a 
collateral nature] is admissible or not"). 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Control of interrogation of witnesses, see § 765 
Definition: 

Evidence, see § 140 
Expert witnesses, limiting number to be called, see § 723 

§ 353. Effect of erroneous admission of evidence 
353. A verdict or finding shall not be set aside, nor shall 

the judgment or decision based thereon be reversed, by reason 
of the erroneous admission of evidence unless: 

(a) There appears of record an objection to or a motion to 
exclude or to strike the evidence that was timely made and so 
stated as to make clear the specific ground of the objection or 
motion; and 

(b) The court which passes upon the effect of the error or 
errors is of the opinion that the admitted evidence should 
have been excluded on the ground stated and that the error 
or errors complained of resulted in a miscarriage of justice. 

Comment. Subdivision (a) of Section 353 codifies the well-settled 
California rule that a failure to make a timely objection to, or motion 
to exclude or to strike, inadmissible evidence waives the right to com­
plain of the erroneous admission of evidence. See WITKIN, CALIFORNIA 
EVIDENCE §§ 700-702 (1958). Subdivision (a) also codifies the related 
rule that the objection or motion must specify the ground for objec­
tion, a general objection being insufficient. Wl'rKIN, CALIFORNIA EVI­
DENCE §§ 703-709 (1958). 

Section 353 does not specify the form in which an objection must 
be made; hence, the use of a continuing objection to a line of ques­
tioning would be proper under Section 353 just as it is under existing 
law. See WITKIN, CALIFORNIA EVIDENCE § 708 (1958). 

Subdivision (b) reiterates the requirement of Section 4% of Article 
VI of the California Constitution that a jUdgment may not be re­
versed, nor may a new trial be granted, because of an error unless the 
error is prejudicial. 

Section 353 is, of course, subject to the constitutional requirement 
that a judgment must be reversed if an error has resulted in a denial 
of due process of law. People v. Matteson, 61 Cal.2d 466, 39 Cal. Rptr. 
1,393 P.2d 161 (1964). 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ] 

CROSS-REFERENCES 
Definition: 

Evidence, see § 140 
Disallowing claim of privilege as reversible error, see § 918 
Formal finding of preliminary facts unnecessary, see § 402 

§ 354. Effect of erroneous exclusion of evidence 
354. A verdict or finding shall not be set aside, nor shall 

the judgment or decision based thereon be reversed, by reason 
of the erroneous exclusion of evidence unless the court which 
passes upon the effect of the error or errors is of the opinion 
that the error or errors complained of resulted in a miscarriage 
of justice and it appears of record that: 
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(a) The substance, purpose, and relevance of the excluded 
evidence was made known to the court by the questions asked, 
an offer of proof, or by any other means ; 

(b) The rulings of the court made compliance with subdi­
vision (a) futile; or 

(c) The evidence was sought by questions asked during 
cross-examination or recross-examination. 

Comment. Section 354, like Section 353, reiterates the requirement 
of the California Constitution that a judgment may not be reversed, 
nor may a new trial be granted, because of an error unless the error 
is prejudicial. CAL. CONST., Art. VI, § 4%. 

The provisions of Section 354 that require an offer of proof or other 
disclosure of the evidence improperly excluded reflect existing law. 
See WITKIN, CALIFORNIA EVIDENCE § 713 (1958). The exceptions to this 
requirement that are stated in Section 354 also reflect existing law. 
Thus, an offer of proof is unnecessary where the judge has limited the 
issues so that an offer to prove matters related to excluded issues would 
be futile. Lawless v. Calaway, 24 Cal.2d 81, 91, 147 P.2d 604, 609 
(1944). An offer of proof is also unnecessary when an objection is im­
properly sustained to a question on cross-enmination. Tossmotn v. N e·w­
man, 37 Cal.2d 522, 525-526, 233 P.2d 1, 3 (1951) ("no offer of proof 
is necessary in order to obtain a review of rulings on cross-examina­
tion"); People v. Jones, 160 Cal. 358, 117 Pac. 176 (1911). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions : 

Cross-examination, see §§ 761, 772, 773 
Evidence, see § 140 
Recross-examination, see § 763 

Formal finding of preliminary facts unnecessary, see § 402 

§ 355. Limited admissibility 
355. When evidence is admissible as to one party or for 

one purpose and is inadmissible as to another party or for 
another purpose, the court upon request shall restrict the evi­
dence to its proper scope and instruct the jury accordingly. 

Comment. Section 355 codifies existing law which requires the court 
to instruct the jury as to the limited purpose for which evidence may 
be considered when such evidence is admissible for one purpose and 
inadmissible for another. See Adkins v. Brett, 184 Cal. 252, 193 Pac. 
251 (1920). 

Under Section 352, as under existing law, the judge is permitted to 
exclude such evidence if he deems it so prejudicial that a limiting in­
struction would not protect a party adequately and the matter in 
question can be proved sufficiently by other evidence. See discussion 
in Adkins v. Brett, 184 Cal. 252, 258, 193 Pac. 251, 254 (1920) ; Tenta,­
tive Recommendation and a Study Relating to the Uniform Rules of 
Evidence (Article VI. Extrinsic Policies Affecting Admissibility), 6 
CAL. LAW REVISION COMM'N, REP., REC. & STUDIES 601, 612, 639-640 
(1964). 
[Law Revision Commission Comment (Recommendation, January 1965) ] 
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CROSS-REFERENCES 
Definition: 

Evidence, see § 140 
Exclusion of unduly prejudicial evidence, see § 352 

§ 356. Entire act, declaration, conversation, or writing may be brought out 
to elucidate part offered 

356. Where part of an act, declaration, conversation, or 
writing is given in evidence by one party, the whole on the 
same subject may be inquired into by an adverse party; when 
a letter is read, the answer may be given; and when a detached 
act, declaration, conversation, or writing is given in evidence, 
any other act, declaration, conversation, or writing which is 
necessary to make it understood may also be given in evidence. 

Comment. Section 356 restates the substance of and supersedes Sec­
tion 1854 of the Code of Civil Procedure. 

The rule stated in Section 356, like the superseded statement of the 
rule in the Code of Civil Procedure, only makes admissible such parts 
of an act, declaration, conversation, or writing as are relevant to the 
part thereof previously given in evidence. See, e.g., Witt v. Jackson, 
57 Ca1.2d 57, 67, 17 Cal. Rptr. 369, 374, 366 P.2d 641, 646 (1961) 
(the rule "is necessarily subject to the qualification that the court 
may exclude those portions of the conversation not relevant to the 
items thereof which have been introduced"). See also EVIDENCE CODE 
§ 350. 
[Legislative Committee Comment (Assembly J., Apr. 6, 19(5)] 

CROSS-REFERENCES 
Definition: 

Writing, see § 250 
Exclusion of cumulative or unduly prejudicial evidence, see § 352 

Article 2. Preliminary Determinations on Admissibility of Evidence 

§ 400. "Preliminary fact" 
400. As ~ed in this article, "preliminary fact" means a 

fact upon the existence or nonexistence of which depends the 
admissibility or inadmissibility of evidence. The phrase "the 
admissibility or inadmissibility of evidence" includes the 
qualification or disqualification of a person to be a witness and 
the existence or nonexistence of a privilege. 

Comment. "Preliminary fact" is defined to distinguish those facts 
upon which the admissibility of evidence depends from those facts 
sought to be proved by that evidence. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CROSS-REFERENCES 
Definition: 

Evidence, see § 140 

§ 401. "Proffered evidence" 
401. As used in this article, "proffered evidence" means 

evidence, the admissibility or inadmissibility of which is de­
pendent upon the existence or nonexistence of a preliminary 
fact. 

• 
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Comment. "Proffered evidence" is defined to avoid confusion be­
tween evidence whose admissibility is in question and evidence offered 
on the preliminary fact issue. "Proffered evidence" includes such 
matters as the testimony to be elicited from a witness who is claimed 
to be disqualified, testimony or tangible evidence claimed to be privi­
leged, and any other evidence to which objection is made. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Definitions: 
Evidence, see § 140 
Preliminary fact, see § 400 

CROSS-REFERENCES 

§ 402. Procedure for determining foundational and other preliminary facts 
402. (a) When the existence of a preliminary fact is dis­

puted, its existence or nonexistence shall be determined as pro­
vided in this article. 

(b) The court may hear and determine the question of the 
admissibility of evidence out of the presence or hearing of the 
jury; but in a criminal action, the court shall hear and deter­
mine the question of the admissibility of a confession or admis­
sion of the defendant out of the presence and hearing of the 
jury if any party so requests. 

( c) A ruling on the admissibility of evidence implies what­
ever finding of fact is prerequisite thereto; a separate or 
formal finding is unnecessary unless required by statute. 

Comment. Under Section 310, the court must decide preliminary 
questions of fact upon which the admissibility of evidence depends. 
Section 402 prescribes certain procedures that must be observed by 
the court when making such preliminary determinations. 

Subdivision (a). Subdivision (a) requires the judge to observe the 
procedures specified in Article 2 (commencing with Section 400) when 
he is determining disputed factual questions preliminary to the ad­
mission or exclusion of evidence. The provisioIjs of Article 2 are de­
signed to distinguish clearly between (1) those situations where the 
judge must be persuaded of the existence of the preliminary fact upon 
which admissibility depends and (2) those situations where the judge 
must admit the proffered evidence merely upon the introduction of evi­
dence sufficient to sustain a finding of the preliminary fact. Under the 
Evidence Code, as under existing law, the judge determines some pre­
liminary fact questions on the basis of all of the evidence presented 
to him by both parties, resolving any conflicts in that evidence. EVI­
DENCE CODE § 405. See, e.g., People v. Glab, 13 Cal. App.2d 528, 57 
P.2d 588 (1936) (judge considered conflicting evidence and decided 
that a proposed witness was not married to the defendant and, there­
fore, was competent to testify). See also Fairbank v. Hughson, 58 Cal. 
314 (1881) (error to permit jury to determine whether witness was 
an expert). On the other hand, the judge does not always resolve con­
flicts in the evidence submitted on preliminary fact questions; in some 
cases, the proffered evidence must be admitted if there is evidence 
sufficient to sustain a finding of the preliminary fact. EVIDENCE CODE 
§ 403. See, e.g., Reed v. Clark, 47 Cal. 194, 200 (1873); Verzan v. 
McGregor,23 Cal. 339 (1863). 



EVIDENCE CODE--GENERAL PROVISIONS 1047 

Subdivision (b). Subdivision (b) requires the judge, on request, to 
determine the admissibility of a confession or admission of a criminal 
defendant out of the presence and hearing of the jury. Under existing 
law, whether the preliminary hearing is held out of the presence of the 
jury is left to the judge's discretion. People v. Gonzales, 24 Cal.2d 
870, 151 P.2d 251 (1944); People v. Nelson, 90 Cal. App. 27, 31, 265 
Pac. 366, 367 (1928). The existing procedure permits the jury to hear 
evidence that may be extremely prejudicial. For example, in People v. 
Black, 73 Cal. App. 13, 238 Pac. 374 (1925), the alleged coercion con­
sisted of threats to send the defendants to New Mexico to be prose­
cuted for murder. Subdivision (b) prevents this kind of prejudice. 
Nothing in subdivision (b) precludes a defendant from presenting to 
the jury evidence attacking the credibility of a confession that is ad­
mitted (EVIDENCE CODE § 406), and such evidence may include some 
of the same matters presented to the judge during the preliminary 
hearing. 

Subdivision (c). Subdivision (c) codifies existing law. Wilcox v. 
Berry, 32 Cal.2d 189, 195 P.2d 414 (1948) (where evidence is properly 
received, the ground of the court's ruling is immaterial); Oity & 
Oounty of San Francisco v. Western Air Lines, Inc., 204 Cal. App.2d 
105, 22 Cal. Rptr. 216 (1962) (where evidence is excluded, the ruling 
will be upheld if any ground exists for the exclusion). 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

Definitions: 
Criminal action, see § 130 
Evidence, see § 140 
Preliminary fact, see § 400 
Statute, see § 230 

CROSS-REFERENCES 

Determination of admissibility of evidence for court, see § 310 
Exclusion of cumulative or unduly prejudicial evidence, see § 352 

§ 403. Determination of foundational and other preliminary fads where rele­
vancy, personal knowledge, or authenticity is disputed 

403. (a) The proponent of the proffered evidence has the 
burden of producing evidence as to the existence of the pre­
liminary fact, and the proffered evidence is inadmissible unless 
the court finds that there is evidence sufficient to sustain a 
finding of the existence of the preliminary fact, when: 

(1) The relevance of the proffered evidence depends on the 
existence of the preliminary fact; 

(2) The preliminary fact is the personal knowledge of a 
witness concerning the subject matter of his testimony; 

(3) The preliminary fact is the authenticity of a writing; or 
( 4) The proffered evidence is of a statement or other con­

duct of a particular person and the preliminary fact is whether 
that person made the statement or so conducted himself. 

(b) Subject to Section 702, the court may admit condition­
ally the proffered evidence u~der this section, subject to evi­
dence of the preliminary fact being supplied later in the 
course of the trial. 

( c) If the court admits the proffered evidence under this 
section, the court: 
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(1) May, and on request shall, instruct the jury to deter­
mine whether the preliminary fact exists and to disregard the 
proffered evidence unless the jury finds that the preliminary 
fact does exist. 

(2) Shall instruct the jury to disregard the proffered evi­
dence if the court subsequently determines that a jury could 
not reasonably find that the preliminary fact exists. 

Comment. As indicated in the Comment to Section 402, the judge 
does not determine in all instances whether a preliminary fact exists 
or does not exist. At times, the judge must admit the proffered evidence 
if there is evidence sufficient to sustain a finding of the preliminary 
fact, and the jury must finally decide whether the preliminary fact 
exists. See, e.g., Verzan v. McGregor, 23 Cal. 339 (1863). Section 403 
covers those situations in which the judge is required to admit the 
proffered evidence upon the introduction of evidence sufficient to sus­
tain a finding of the preliminary fact. 

Subdivision (a) 
Some writers have attempted to distinguish the kinds of questions 

to be decided under the standard prescribed in Section 403 from the 
kinds of questions to be decided under the standard described in Sec­
tion 405 on the ground that the former questions i:qvolve the relevancy 
of the proffered evidence while the latter questions involve the com­
petency of evidence that is relevant. Maguire & Epstein, Preliminary 
Questions of Fact in Determining the Admissibility of Evidence, 40 
HARv. L. REV. 392 (1927); Morgan, Functions of Judge and Jury in 
the Determination of Preliminary Questions of Fact, 43 HARv. L. REV. 
165 (1929). It is difficult, however, to distinguish all preliminary fact 
questions upon this principle. And eminent legal authorities sometimes 
differ over whether a particular preliminary fact question is one of 
relevancy or competency. For example, Wigmore classifies admissions 
with questions of relevancy (4 WIGMORE, EVIDENCE 1 (3d ed. 1940)) 
while Morgan classifies admissions with questions of competency to be 
decided under the standard prescribed in Section 405 (MORGAN, BASIC 
PROBLEMS OF EVIDENCE 244 (1957)). . 

To eliminate uncertainties of classification, subdivision (a) lists the 
kinds of preliminary fact questions that are to be determined under 
the standard prescribed in Section 403. And to eliminate any uncer­
tainties that are not resolved by this listing, various Evidence Code 
sections state specifically that admissibility depends on "evidence suf­
ficient to sustain a finding" of certain facts. See, e.g., EVIDENCE CODE 
§§ 1222, 1223, 1400. 

The preliminary fact questions listed in subdivision (a), or identified 
elsewhere as matters to be determined under the Section 403 standard, 
are not finally decided by the judge because they have been tradi­
tionally regarded as jury questions. The questions involve the credi­
bility of testimony or the probative value of evidence that is admitted 
on the ultimate issues. It is the jury's function to determine the effect 
and value of the evidence addressed to it. EVIDENCE CODE § 312. Hence, 
the judge's function on questions of this sort is merely to determine 
whether there is evidence sufficient to permit a jury to decide the 
question. The "question of admissibility . . . merges imperceptibly 
into the weight of the evidence, if admitted." Di Carlo v. United States, 
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6 F.2d 364, 367 (2d Cir. 1925). If the judge finally determined the 
existence or nonexistence of the preliminary fact, he would deprive a 
party of a jury decision on a question that the party has a right to 
have decided by the jury. 

For example, if the question of A's title to land is in issue, A may 
seek to prove his title by a deed from former owner O. Section 1401 
requires that the deed be authenticated, and the judge, under Section 
403, must rule on the question of authentication. If A introduces evi­
dence sufficient to sustain a finding of the genuineness of the deed, the 
judge is required to admit it. If the rule were otherwise and the judge, 
on the basis of the adverse party's evidence, were permitted to decide 
that the deed was spurious and not admissible, the judge would be 
resolving the basic factual issue in the case and A would be deprived 
of a jury finding on the issue, even though he. is entitled to a jury 
decision and even though he has introduced evidence sufficient to war­
rant a jury finding in his favor. 

illustrative of the preliminary fact questions that should be decided 
under Section 403 are the following: 

Section 350-Relevancy. Under existing law, as under Section 403, 
if the relevancy of proffered evidence depends on the existence of some 
preliminary fact, the evidence is admissible if there is evidence suffi­
cient to warrant a jury finding of the preliminary fact. Reed v. Olark, 
47 Cal. 194,200 (1873). Thus, for example, if P sues D upon an alleged 
agreement, evidence of negotiations with A is inadmissible because ir­
relevant unless A is shown to be D's agent; but the evidence of the 
negotiations with A is admissible if there is evidence sufficient to sus­
tain a finding of the agency. Brown v. Spencer, i63 Cal. 589, 126 Pac. 
493 (1912). The same rule is applicable when a person is charged with 
criminal responsibility for the acts of another ~ecause they are con­
spirators. See discussion in People v. Steccone, 36 Cal.2d 234, 238, 223 
P.2d 17, 19 (1950). 

Section 702-Requirement of personal knowledge. Evidence suffi­
cient to sustain a finding of a witness' personal knowledge seems to be 
sufficient under the existing California practice. See, e.g., People v. 
Avery, 35 Cal.2d 487, 492, 218 P.2d 527, 530 (1950) ("Bolton testified 
that he observed the incident about which he te&tified. His testimony, 
therefore, was not incompetent under section 1846 of the Code of Civil 
Procedure.") j People v. McOarthy, 14 Cal. App. 148, 151, 111 Pac. 
274, 275 (1910). See also Tentative Recommendation and a Study Re­
lating to the Uniform Rules of Evidence (Article IV. Witnesses), 6 
CAL. LAW REVISION COMM'N, REP., REC. & STUDIES 701,711-713 (1964). 

Section 788-00nviction of a crime when offered to attack credi­
bility. IIi. this situation, the preliminary fact issue to be decided under 
Section 403 is whether the witness is actually the person who was con­
victed. This involves the relevancy of the evidence (since, obviously, 
the conviction of another does not affect the witness' credibility) and 
should be a question to be resolved by the jury. The judge should not 
be able to decide finally that it was the witness who was convicted 
and, thus, to prevent a contest on that issue before the jury. The exist­
ing law is uncertain in this regard; however, it seems likely that any 
evidence sufficient to identify the witness as the person convicted is 
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sufficient to warrant admission of the conviction. See People v. Theo­
dore, 121 Cal. App.2d 17, 28, 262 P.2d 630, 637 (1953) (relying on 
presumption of identity of person from identity of name). 

Section BOO-Requirement that lay opinion be based on personal per­
ception. The requirement specified in Section 800 is merely a specific 
application of the personal knowledge requirement in Section 702. See 
the discussion of Section 702 in this Comment, supra. 

Sections 1200-1341-Identity of hearsay declarant. For most hear­
say evidence, admissibility depends upon two preliminary determina­
tions: (1) Did the declarant actually make the statement as claimed 
by the proponent of the evidence Y (2) Does the statement meet certain 
standards of trustworthiness required by some exception to the hearsay 
rule! 

The first determination involves the relevancy of the evidence. For 
example, if the issue is the state of mind of X, a person's statement as 
to his state of mind has no tendency to prove X's state of mind unless 
the declarant was X. Relevancy depends on the fact that X made the 
statement. Accordingly, if otherwise competent, a hearsay statement 
is admitted upon evidence sufficient to sustain a finding that the claimed 
declarant made the statement. 

The second determination involves the competency of the evidence. 
Unless the evidence meets the requisite standards of an exception to the 
hearsay rule, it must be kept from the trier of fact despite its relevancy 
either because it is too unreliable or because public policy requires its 
suppression. For example, if an admission was in fact made by a de­
fendant to a criminal action, the . admission is relevant. But public 
policy requires that the admission be held inadmissible if it was not 
given voluntarily. 

The admissibility of some hearsay declarations is dependent solely 
upon the determination that a particular declarant made the statement. 
Some of these exceptions to the hearsay rule~such as inconsistent state­
ments of trial witnesses and admissions-are mentioned specifically 
below. Since the only preliminary fact to be determined in regard to 
these declarations involves the relevancy of the evidence, they should 
be admitted upon the introduction of evidence sufficient to sustain a 
finding of the preliminary fact. 

When the admissibility of hearsay depends both upon a determina­
tion that a particular declarant made the statement and upon a de­
termination that the requisite standards of a hearsay exception have 
been met, the former determination is to be made upon evidence suffi­
cient to sustain a finding of the preliminary fact. Paragraph (4) is 
included in subdivision (a) to make this. clear. 

Section 1220-Admissions of a party. The only preliminary fact 
that is subject to dispute is the identity of the declarant. Under Sec­
tion 403 (a) ( 4), an admission is admissible upon the introduction of 
evidence sufficient to sustain a finding that the party made the state­
ment. Existing law appears to be in accord. Eastman v. Means, 75 Cal. 
App. 537, 242 Pac. 1089 (1925). 

An admission is not admissible in a criminal case unless it was given 
voluntarily. The voluntariness of an admission by a criminal defendant 
is determined under Section 405, not Section 403. 
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Sections 1221, 1222-Authorized and adoptive admissions. Under 
existing law, both authorized admissions (by an agent of a party) 
and adoptive admissions are admitted upon the introduction of evi­
dence sufficient to sustain a finding of the foundational fact. Sample 
v. Round Mountain Citrus Farm Co., 29 Cal. App. 547, 156 Pac. 983 
(1916) (authorized admission) ; Southers v. Savage, 191 Cal. App.2d 
100,12 Cal. Rptr. 470 (1961) (adoptive admission). 

Section 1223-Admission .of co-conspirator. The admission of a 
co-conspirator is another form of an authorized admission. Hence, the 
proffered evidence is admissible upon the introduction of evidence 
sufficient to sustain a finding of the conspiracy. Existing law is in 
accord. People v. Robinson, 43 Cal.2d 132, 137, 271 P.2d 865, 868 
(1954). 

Sections 1224-1227-Admission of third person whose liability, 
breach of duty, or right is in issue. The only preliminary fact subject 
to dispute is the identity of the declarant; and the preliminary showing 
required in regard to this class of admissions is the same as if the de­
clarant were being sued directly. Any evidence of the making of the 
statement by the claimed declarant is sufficient to warrant its admis­
sion. Existing law is in accord. See Langley v. Zurich General Ace. &7 
Liab. Ins. Co., 219 Cal. 101, 25 P.2d 418 (1933). Although Sections 
1226 and 1227 are new to California law, the same principles should 
be applicable. 

Sections 1235, 1236-Previous statements of witnesses. Prior incon­
sistent statements and prior consistent statements made before bias or 
other improper motive arose are dealt with in Sections 1235 and 1236. 
In each case, the evidence is relevant and probative if the witnesses to 
the statements are credible. The credibility of the witnesses testifying 
to these statements should be decided finally by the jury. Moreover, the 
only preliminary fact subject to dispute insofar as alleged inconsistent 
statements are concerned is the identity of the declarant. Hence, evi­
dence is admitted under these sections upon the introduction of evi­
dence sufficient to sustain a finding of the preliminary fact. The 
existing practice seems to be consistent with Section 403. See Schneider 
tJ. Market Street Ry., 134 Cal. 482, 492, 66 Pac. 734, 738 (1901) 
("Whether the [prior inconsistent] statements made to Glassman and 
Hubbell were made by Meley, or by some other man, was a question for 
the jury. Both witnesses testified that they were made by him.' ') ; 
People v. Neely, 163 Cal. App.2d 289, 312, 329 P.2d 357. 371 (1958) 
(two prior consistent statements held admissible because the "jury 
could properly infer . . . the motive to fabricate did arise after the 
making of the two statements"). 

Sections 1400-1402-Authentication of writings. Under existing 
law, an otherwise competent writing is admissible upon the introduc­
tion of evidence sufficient to sustain a finding of the authenticity of the 
writing. Verzan v. McGregor, 23 Cal. 339 (1863). Section 403(a) (3) 
retains this existing law. 

Sections 1410-1421-Means of authenticating writings. Sections 
1410 through 1421 merely state several ways in which the require­
ments of Sections 1400 through 1402 may be met. Hence, to the extent 
that Sections 1410 through 1421 specify facts that may be shown to 
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authenticate writings, the same principles apply: In each case, the 
judge must decide whether the evidence offered is sufficient to sustain 
a finding of the authenticity of the proffered writing and admit the 
writing if there is such evidence. Care should be exercised, however, to 
distinguish those cases where the disputed preliminary fact is the 
authenticity of an exemplar with which the proffered writing is to be 
compared (EVIDENCE CODE §§ 1417-1419) or the qualification of a wit­
ness to give an opinion concerning the authenticity of a writing 
(EVIDENCE CODE §§ 1416, 1418) ; the judge is required to determine 
such questions under the the provisions of Section 405. 
SUbdivision (b) 

Subdivision (b) restates the apparent meaning of Section 1834 of the 
Code of Civil Procedure. Under this subdivision, the judge may receive 
evidence that is conditionally admissible under Section 403, subject to 
the presentation of evidence of the preliminary fact later in the course 
of the trial. See Brea v. McGlashan, 3 Cal. App.2d 454, 465, 39 P.2d 
877,882 (1934). 
SubiUvision (c) 

Subdivision (c) relates to the instructions to be given the jury when 
evidence is admitted whose admissibility depends on the existence of 
a preliminary fact determined under Section 403. When such evidence 
is admitted, the jury is required to make the ultimate determination 
of the existence of the preliminary fact. Unless the jury is persuaded 
that the preliminary fact exists, it is not permitted to consider the 
evidence. 

For example, if P offers evidence of his negotiations with A in his 
contract action against D, the judge must admit the evidence if there 
is other evidence sufficient to sustain a finding that A was D's agent. If 
the jury is not persuaded that A was in fact D's agent, then it is not 
permitted to consider the evidence of the negotiations with A in deter­
mining D's liability. 

Frequently, the jury's duty to disregard conditionally admissible 
evidence when it is not persuaded of the existence of the preliminary 
fact on which relevancy is conditioned is so clear that an instruction 
to this effect is unnecessary. For example, if the disputed preliminary 
fact is the authenticity of a deed, it hardly seems necessary to instruct 
the jury to disregard the deed if it should find that the deed is not 
genuine. No rational jury could find the deed to be spurious and, yet, 
to be still effective to transfer title from the purported grantor. 

At times, however, it is not quite so clear that conditionally admis­
sible evidence should be disregarded unless the preliminary fact is 
found to exist. In such cases, the jury should be appropriately in­
structed. For example, the theory upon which agent's and co-conspira­
tor's statements are admissible is that the party is vicariously responsi­
ble for the acts and statements of agents and co-conspirators within 
the scope of the agency or conspiracy. Yet, it is not always clear that 
statements made by a purported agent or co-conspirator should be 
disregarded if not made in furtherance of the agency or conspiracy. 
Hence, the jury should be instructed to disregard such statements un­
less it is persuaded that the statements were made within the scope of 
the agency or conspiracy. People v. Geiger, 49 Cal. 643, 649 (1875); 



EVIDENCE CODE---GENERAL PROVISIONS 1053 

People v. Talbott, 65 Cal. App.2d 654, 663, 151 P.2d 317, 322 (1944). 
Subdivision (c), therefore, permits the judge in any case to instruct 
the jury to disregard conditionally admissible evidence unless it is 
persuaded of the existence of the preliminary fact; further, subdivision 
(c) requires the judge to give such an instruction whenever he is re­
quested by a party to do so. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ] 

CROSS·REFERENCES 
Definitions: 

Burden of producing evidence, see § 110 
Conduct, see § 125 
Evidence, see § 140 
Preliminary fact, see § 400 
Proffered evidence, see § 401 
Statement, see § 225 
Writing, see § 250 

See 0"0 the statutes cited in the Oomment 

§ 404. Determination of whether proffered evidence is incriminatory 
404. Whenever the proffered evidence is claimed to be 

privileged under Section 940, the person claiming the privilege 
has the burden of showing that the proffered evidence might 
tend to incriminate him; and the proffered evidence is inadmis­
sible unless it clearly appears to the COllrt that the proffered 
evidence cannot possibly have a tendency to incriminate the 
person claiming the privilege. 

Comment. Section 404 provides a special procedure to be followed 
by the judge when an objection is made in reliance upon the privilege 
against seH-incrimination. Under Section 404, th~ objecting party has 
the burden of showing that the testimony sought might incriminate 
him. However, the party is not required to produce evidence as such. 
In addition to considering evidence, the judge !llust consider the mat­
ters disclosed in argument, the implications of the question, the setting 
in which it is asked, the applicable statute of limitations, and all other 
relevant factors. See Coken v. Superior Court, 173 Cal. App.2d 61,70, 
343 P.2d 286, 291 (1959). Nonetheless, the burden is on the objector 
to present to the judge information of this sort sufficient to indicate 
that the proffered evidence might incriminate lqm. If he presents in­
formation of this sort, Section 404 requires the judge to sustain the 
claim of privilege unless it clearly appears that the proffered evidence 
cannot possibly have a tendency to incriminate the person claiming the 
privilege. . 

Section 404 is consistent with existing law: The party claiming the 
privilege "has the burden of showing that the testimony which was 
being required might be used in a prosecution to help establish his 
guilt"; the court may require testimony to be given only if it clearly 
appears to the court that the claim of privilege is mistaken and that 
any answer" 'ca1l/1l,Qt possf,oly' " have a tendency to incriminate the 
witness. Coken v. Superior Court, 173 Cal. App.2d 61, 68, 70-72, 343 
P.2d 286, 290, 291-292 (1959) (italics in original). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Proffered evidence se~m4f!1 
Privilege against seH-in ation, see 1940 
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§ 405. Determination of foundational and other preliminary facts in other 
cases 

405. With respect to preliminary fact determinations not 
governed by Section 403 or 404 : 

(a) When the existence of a preliminary fact is disputed, 
the court shall indicate which party has the burden of produc­
ing evidence and the burden of proof on the issue as implied 
by the rule of law under which the question arises. The court 
shall determine the existence or nonexistence of the prelimi­
nary fact and shall admit or exclude the proffered evidence 
as required by the rule of law under which the question arises. 

(b) If a preliminary fact is also a fact in issue in the action: 
(1) The jury shall not be informed of the court's determina­

tion as to the existence or nonexistence of the preliminary fact. 
(2) If the proffered evidence is admitted, the jury shall not 

be instructed to disregard the evidence if its determination of 
the fact differs from the court's determination of the pre­
liminary fact. 

Comment. Section 405 requires the judge to determine the existence 
or nonexistence of disputed preliminary facts except in certain situ­
ations covered by Sections 403 and 404. Section 405 deals with evi­
dentiary rules designed to withhold evidep.ce from the jury because it 
is, too unreliable to be evaluated properly or because public policy re­
quires its exclusion. 

Under Section 405, the judge first indicates to the parties who has 
the burden of proof and the burden of producing evidence on the dis­
puted issue as implied by the rule of law under which the question 
arises. For example, Section 1200 indicates that the burden of proof is 
usually on the proponent of the evidenc~ to show that the profferen 
evidence is within a hearsay exception. Thus, if the disputed prelimi­
nary fact is whether the proffered statement was spontaneous, as re­
quired by Section 1240, the proponent would have the burden of per­
suading the judge as to the spontaneity of the statement. On the. other 
hand, the privilege rules usually place the burden of proof on the 
objecting party to show that a privilege is applicable. Thus, if the 
disputed preliminary fact is whether a person is married to a party 
and hence, whether their confidential communications are privileged 
under Section 980, the b'qrden of proof is on the party asserting the 
privilege to persuade the judge of the existence of the marriage. 

After the judge has indicated to the parties who has the burden of 
proof and the burden of producing evidence, the parties submit their 
evidence on the preliminary issue to the judge. If the judge is per­
suaded by the party with the burden of proof, he finds in favor of that 
party in regard to the preliminary fact and either admits or excludes 
the proffered evidence as required by the. rule of law under which the 
question arises. Otherwise, he finds against that party on the prelimi­
nary fact and either admits or excludes the proffered evidence as re­
quired by such finding. 

Section 405 is generally consistent with existing law. CODE CIV. PROC. 
§ 2102 (II All questions of law, including the admissibility of testimony, 
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[and] the facts preliminary to such admission, . . . are to be decided 
by the Court") (superseded by EVIDENCE CODE § 310). 

Examples of preliminary fact issues to be decided u,nder Section 405 

Illustrative of the preliminary fact questions that should be decided 
under Section 405 are the following: 

Section 701-Disqualification of a witness for lack of mental capac· 
ity. Under existing law, as under this code, the party objecting to a 
proffered witness has the burden of proving the witness' lack of ca· 
pacity. People v. Craig, 111 Cal. 460, 469, 44 Pac. 186, 188 (1896); 
People v. Tyree, 21 Cal. App. 701, 706, 132 Pac. 784, 786 (1913) (dis. 
approved on other grounds in People v. McCaughan, 49 Cal.2d 409, 
420,317 P.2d 974, 981 (1957)). 

Section 720-Qualifications of an expert witness. Under Section 
720, as under existing law, the proponent must persuade the judge that 
his expert is qualified, and it is error for the judge to submit the quali. 
fications of the expert to the jury. Fairbank v. Hughson, 58 Cal. 314 
(1881) ; Eble v. Peluso, 80 Cal. App.2d 154, 181 P.2d 680 (1947). 

Section 788-Conviction of a crime when offered to attack credi­
bility. If the disputed preliminary fact is whether a pardon or some 
similar relief has been granted to a witness convicted of a crime, the 
judge's determination is made under Section 405. Cf. Comment to Sec· 
tion 403. 

Section 870--0pinion evidence on sanity. Whether a witness is su:ffi. 
ciently acquainted with a person whose· sanity is in question to be 
qualified to express an opinion on the matter involves, in effect, the 
expertise of the witness on that limited subject. The witness' qualifica· 
tions to express such an opinion, therefore, are to be determined by the 
judge under Section 405 just as the qualifications of other experts are 
decided by the judge. See the discussion of Section 720 in this Com. 
ment, supra. Under existing law, too, determination of whether a wit· 
ness is an "intimate acquaintance" is a question addressed to the 
court. Estate of Budan, 156 Cal. 230, 104 Pac. 442 (1909). 

Sections 900-1070--Privileges. Under this code, as under existing 
law, the party claiming a privilege has the burden of proof on the pre. 
liminary facts. San Diego Professional Ass'n fJ. Superior Court, 58 
Cal.2d 194,199,23 Cal. Rptr. 384, 387, 373 P.2d (48, 451 (1962) ("The 
burden of establishing that a particular matter is privileged is on the 
party asserting that privilege.") ; Chronicle Publishing Co. v. Superior 
Court, 54 Cal.2d 548, 565, 7 Cal. Rptr. 109, 117, 354 P.2d 637, 645 
(1960). The proponent of the proffered evidence, however, has the 
burden of proof upon any preliminary fact necessary to show that an 
exception to the privilege is applicable. But see Abbott v. Superior 
CO'Itrt; 78 Cal. App.2d 19, 21, 177 P.2d 317, 318 (1947) (suggesting 
that a prima facie showing by the proponent is sufficient where the 
issue is whether a communication between attorney and client wa,s 
made in contemplation of crime). 

Sections 1152, 1154-Admissions made during compromise negotia.. 
tions. With respect to admissions made during compromise negotia. 
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tions, the disputed preliminary fact to be decided by the judge is 
whether the admission occurred during compromise negotiations or at 
some other time. This code places the burden on the objecting party 
to satisfy the judge that the admission occurred during such 
negotiations. 

Sections 1200-1341-Hearsay evidence. When hearsay evidence is 
offered, two preliminary fact questions may be raised. The first question 
relates to the authenticity of the proffered declaration-was the state­
ment actually made by the person alleged to have made it Y The sec­
ond question relates to the existence of those circumstances that make 
the hearsay sufficiently trustworthy to be received in evidence--e.g., 
was the declaration spontaneous, the confession voluntary, the business 
record trustworthy Y Under this code, questions relating to the authen­
ticity of the proffered declaration are decided under Section 403. See 
the Comment to Section 403. But other preliminary fact questions are 
decided under Section 405. 

For example, the court must decide whether a statement offered as a 
dying declaration was made under a sense of impending death, and 
the proponent of the evidence has the burden of proof on this issue. 
Poople v. Keelin, 136 Cal. App.2d 860, 87.3, 289 P.2d 520, 528 (1955); 
People v. Pollock, 31 Cal. App.2d 747, 753-754,89 P.2d 128,131 (1939). 
Under this code, the proponent of a hearsay declaration has the burden 
of proof on the unavailability of the declarant as a witness under 
Section 1291 or 1310; but the party objecting to the evidence has the 
burden of proving that the unavailability of the declarant was pro­
cured by the proponent in order to prevent the declarant from testi­
fying. See EVIDENCE CODE § 240. 

Section 1416-0pinion evidence on handwriting. Whether a witness 
is sufficiently acquainted with the handwriting of a person to give an 
opinion on whether a questioned writing is in that person's handwriting 
involves, in effect, the expertise of the witness on the limited subject 
of the supposed writer's handwriting. The witness' qualifications to ex­
press such an opinion, therefore, are to be determined by the judge 
under Section 405 just as the qualifications of other experts are de­
cided by the judge. See the discussion of Section 720 in this Comment, 
supra. 

Sections 1417-1419-Comparison of '"'"ting with exemplar. Under 
Sections 1417 through 1419, as under existing law, the judge must be 
satisfied that a writing is genuine before he may admit it for compari­
son with other writings whose authenticity is in dispute. People v. Cree­
gan, 121 Cal. 554, 53 Pac. 1082 (1898) ; Marshall v. Hancock, 80 Cal. 82, 
22 Pac. 61 (1889). 

Sections 1500-1510-Best evidence rule. Under Section 405, as un­
der existing law, the trial judge is required to determine the prelimi­
nary fact necessary to warrant reception of secondary evidence ofa 
writing, and the burden of proof on the issue is on the proponent of the 
secondary evidence. Cotton v. Hudson, 42 Cal. App.2d 812, 110 P.2d 
70 (1941). 
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Sections 1550, 1551-Photographic copy of writing. Sections 1550 
and 1551 are special exceptions to the best evidence rule; hence, Section 
405 governs the determination of any disputed preliminary fact under 
these sections just as it governs the determination of disputed prelimi­
nary facts under Sections 1500 through 1510. See the discussion of 
Sections 1550-1510 in this Comment, supra. 
Function of court and jury under Section 405 

When preliminary fact question is also an issue involved in merits 
of case. In some cases, a factual issue to be decided by the judge under 
Section 405 will coincide with an issue involved in the merits of the 
case. For example, in People v. MacDonald, 24 Cal. App.2d 702, 76 
P.2d 121 (1938), the defendant in an incest prosecution objected to 
the testimony of the prosecutrix on the ground that she was his wife. 
The judge, in ruling on the objection, had to determine whether the 
prosecutrix was also the defendant's daughter and, hence, whether 
their marriage was incestuous and void. In such a case, it would be 
prejudicial to the parties for the judge to inform the jury how he had 
decided the same factual question that it must decide in determining 
the merits of the case. Subdivision (b), therefore, prohibits a judge 
from informing the jury how he decided a question under Section 405 
that the jury must ultimately resolve on the merits. 

The judge is also prohibited from instructing the jury to disregard 
evidence that has been admitted if the jury's determination of a fact 
in deciding the merits differs from the judge's determination of the 
same fact under Section 405. The rules of admissibility being applied 
by the judge under Section 405 are designed to withhold evidence from 
the jury because it is too unreliable to be evaluated properly or be­
cause public policy requires its exclusion. The policies underlying these 
rules are served only by the exclusion of the evidence. No valid public 
or evidentiary purpose is served by submitting the admissibility ques­
tion again to the jury. For example, the interspousal testimonial privi­
lege involved in People v. MacDonald, 24 Cal. App.2d 702, 76 P.2d 121 
(1938), exists to preclude a spouse from being involuntarily compelled 
to testify against the other spouse. The privilege serves its purpose 
only if the spouse does not testify. The harm the privilege is designed 
to prevent has occurred if the spouse testifies. Therefore, subdivision 
(b) provides for the finality of the judge's rulings on admissibility 
under Section 405 even in those cases where the factual questions de­
cided by the judge coincide with the factual questions ultimately to be 
resolved by the jury. 

Of course, Section 405 has no effect on the constitutional right of 
the judge to comment on the evidence and on the testimony and credi­
bility of witnesses. See CAL. CONST., Art. I, § 13, and Art. VI, § 19. 

Confessions, dying declarations, and spontaneous statements. Al­
though Section 405 is generally consistent with existing law, it will, 
however, substantially change the law relating to confessions, dying dec­
larations, and spontaneous statements. Under existing law, the judge 
considers all of the evidence and decides whether evidence of this sort 
is admissible, as indicated in Section 405. But if he decides the prof­
fered evidence is admissible, he submits the preliminary question to 
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the jury for a final determination whether the confession was volun­
tary, whether the dying declaration was made in realization of im­
pending doom, or whether the spontaneous statement was in fact 
spontaneous; and the jury is instructed to disregard the statement if 
it does not believe that the condition of admissibility has been satisfied. 
People v. Baldwin, 42 Cal.2d 858, 866-867, 270 P.2d 1028, 1033-1034 
(1954) (confession-see the court's instruction, id. at 866, 270 P .2d 
at 1033) ; People v. Gonzales, 24 Cal.2d 870, 876-877, 151 P.2d 251, 254 
(1944) (confession); People v. Singh, 182 Cal. 457,476,188 Pac. 987, 
995 (1920) (dying declaration); People v. Keelin, 136 Cal. App.2d 
860, 871, 289 P .2d 520, 527 (1955) (spontaneous declaration). 

Under Section 405, the judge's rulings on these questions are final; 
the jury does not have an opportunity to redetermine the issue. 

Section 405 will have no effect on the admissibility of confessions 
where the uncontradicted evidence shows that the confession was not 
voluntary. Under existing law, as under the Evidence Code, such a 
confession may not be admitted for consideration by the jury. People 
v. Trout, 54 Cal.2d 576, 6 Cal. Rptr. 759, 354 P.2d 231 (1960); People 
v. Jones, 24 Cal.2d 601, 150 P.2d 801 (1944). Section 405 will also 
have no effect on the admissibility of confessions in those instances 
where, despite a conflict in the evidence, the court is persuaded that 
the confession was not voluntary; for, under existing law (as under 
the Evidence Code), "if the court concludes that the confession was not 
free and voluntary it . . . is in duty bound to withhold it from the 
jury's consideration." People v. Gonzales, 24 Ca1.2d 870, 876, 151 P.2d 
251,254 (1944). 

Hence, Section 405 changes the law relating to confessions only where 
there is a substantial conflict in the evidence over voluntariness and 
the court is not persuaded that the confession was involuntary. Under 
existing law, a court that is in doubt may "pass the buck" concerning 
such a confession to the jury when there is a difficult factual question 
to resolve; for "if there is evidence that the confession was free and 
voluntary, it is within the court's discretion to permit it to be read 
to the jury, and to submit to the jury for its determination the ques­
tion whether under all the circumstances the confession was made 
freely and voluntarily." People v. Gonzales, 24 Cal.2d 870, 876, 151 
P.2d 251, 254 (1944). Under th.e Evidence Code, however, the court 
is required to withhold a confession from the jury unless the court is 
persuaded that the confession was made freely and voluntarily. The 
court has no "discretion" to avoid difficult decisions by shifting the 
responsibility to the jury. If the court is in doubt, if the prosecution 
has not persuaded it of the voluntary nature of the confession, Sec­
tion 405 requires the court to exclude the confession. Thus, Section 405 
makes the procedure for determining the admissibility of a confession 
the same as the procedure for determining the admissibility of physical 
evidence claimed to have been seized in violation of constitutional 
guarantees. See People v. Gorg, 45 Cal.2d 776, 291 P.2d 469 (1955); 
People v. Chavez, 208 Cal. App.2d 248, 24 Cal. Rptr. 895 (1962). 

The existing law is based on the belief that a jury, in determining the 
defendant's guilt or innocence, can and will refuse to consider a con­
fession that it has determined was involuntary even though it be-
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lieves that the confession is true. Section 405, on the other hand, pro­
ceeds upon the belief that it is unrealistic to expect a jury to perform 
such a feat. Corroborating facts stated in a confession cannot but 
assist the jury in resolving other conflicts in the evidence. The ques­
tion of voluntariness will inevitably become merged with the question 
of guilt and the truth of the confession; and, as a result of this merger, 
the admitted confession will inevitably be considered on the issue of 
guilt. The defendant will receive a greater degree of protection if the 
court is deprived of the power to shift its fact-determining responsi­
bility to the jury and is required to exclude a confession whenever it 
is not persuaded that the confession was voluntary. 

The foregoing discussion has focused on confessions because the case 
law is well developed there. But the "second crack" doctrine is equally 
unsatisfactory when applied to dying declarations and spontaneous 
statements. Hence, Section 405 requires the court to rule finally on the 
admissibility of these statements as well. 

Of course, Section 405 does not prevent the presentation of any 
evidence to the jury that is relevant to the reliability of the hearsay 
statement. See EVIDENCE CODE § 406. Thus, a party may present evi­
dence of the circumstances under which a confession, dying declaration, 
or spontaneous statement was made where such evidence is relevant to 
the credibility of the statement, even though such evidence may dupli­
cate to some degree the evidence presented to the court on the issue of 
admissibility. But the jury's sole concern is the truth or falsity of 
the facts stated, not the admissibility of the statement. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965) ; technical correction 

-Senate J., Apr. 21, 1965] 

CROSS-REFERENCES 
Definitions: 

Action, see § 105 
Burden of producing evidence, see § 110 
Burden of proof, see § 115 
Evidence, see § 140 
Law, see § 160 
Preliminary fact, see § 400 
Proffered evidence, see § 401 

Requiring disclosure of information claimed to be privileged, see § 915 
See also the statutes cited in the Oomment 

§ 406. Evidence affecting weight or credibility 
406. This article does not limit the right of a party to in­

troduce before the trier of fact evidence relevant to weight 
or credibility. 

Comment. Other sections in this article provide that the judge deter­
mines whether proffered evidence is admissible, i.e., whether it may 
be considered by the trier of fact. Section 406 simply makes it clear 
that the judge's decision on a question of admissibility does not pre­
clude the parties from introducing before the trier of fact evidence 
relevant to weight and credibility. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Trier of fact, see § 235 

CROSS-REFERENCES 
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CHAPTER 5. WEIGHT OF EVIDENCE GENERALLY 

§ 410. "Direct evidence" 
410. As used in this chapter, "direct evidence" means evi­

dence that directly proves a fact, without an inference or pre­
sumption, and which in itself, if true, conclusively establishes 
that fact. 

Comment. Section 410 restates the substance of and supersedes Sec­
tion 1831 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Inference, see § 600 
Presumption, see § 600 
Proof, see § 190 

CROSS-REFERENCES 

§ 411. Direct evidence of one witness sufficient 
411. Except where additional evidence is required by stat­

ute, the direct evidence of one witness who is entitled to full 
credit is sufficient for proof of any fact. 

Comment. Section 411 restates the substance of and supersedes Sec­
tion 1844 of the Code of Civil Procedure. The phrase "except where 
additional evidence is required by statute" has been substituted for 
the phrase "except perjury and treason" in Section 1844 because the 
"perjury and treason" exception to Section 1844 is too limited: Cor­
roboration is required by Section 20 of Article I of the California 
Constitution (treason) and by Penal Code Sections 653f (solicitation 
to commit felonies), 1103a (perjury), 1108 (abortion and prostitution 
cases), 1110 (obtaining property by oral false pretenses), and 1111 
(testimony of accomplices); in addition, Civil Code Section 130 pro­
vides that divorces cannot be granted on the uncorroborated testimony 
of the parties. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Direct evidence, see § 410 
Evidence, see § 140 
Proof, see § 190 
Statute, see § 230 

CROSS-REFERENCES 

§ 412. Party having power to produce better evidence 
412. If weaker and less satisfactory evidence is offered 

when it was within the power of the party to produce stronger 
and more satisfactory evidence, the evidence offered should 
be viewed with distrust. 

Comment. Section 412 restates the substance of and supersedes sub­
divisions 6 and 7 of Section 2061 of the Code of Civil Procedure. 

Section 413, taken together with Section 412, restates in substance 
the meaning that has been given to the presumptions appearing in 
subdivisions 5 and 6 of Code of Civil Procedure Section 1963. 

Evidence Code Section 913 provides that "no presumption shall 
arise because of the exercise of [a] privilege, and the trier of fact 
may not draw any inference therefrom," and the trial judge is re--
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quired to give such an instruction if he is requested to do so. However, 
there is no inconsistency between Section 913 and Sections 412 and 
413. Section 913 deals only with the inferences that may be drawn 
from the exercise of a privilege; it does not purport to deal with 
the inferences that may be drawn from the evidence in the case. Sec­
tions 412 and 413, on the other hand, deal with the inferences to be 
drawn from the evidence in the case; and the fact that a privilege has 
been relied on is irrelevant to the application of these sections. Cf. 
People v. Adamson, 27 Ca1.2d 478, 165 P.2d 3 (1946). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CROSS-REFERENCES 
Definition : 

Evidence, see § 140 

§ 413. Party's failure to explain or deny evidence 
413. In determining what inferences to draw from the evi­

dence or facts in the case against a party, the trier. of fact 
may consider, among other things, the party's failure to ex­
plain or to deny by his testimony such evidence or facts in 
the case against him, or his willful suppression of evidence 
relating thereto, if such be the case. 

Comment. See the Comment to Section 412. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Definitions: 
Evidence, see § 140 
Inference, see § 600 
Trier of fact, see § 235 

CROSS-REFERENCES 



DIVISION 4. JUDICIAL NOTICE 
Comment. The statutory scheme in Division 4 is based on Article 2 

(Rules 9-12) of the Uniform Rules of Evidence. The court is required 
to take judicial notice of the matters listed in Section 451. It may take 
judicial notice of the matters listed in Section 452 even when not re­
quested to do so; it is required to notice them, however, if a party re­
quests it and satisfies the requirements of Section 453. 

There is some overlap between the matters listed in the mandatory 
notice provisions of Section 451 and the matters listed in the permissive­
unless-a-request-is-made provisions of Section 452. Thus, when a matter 
falls within Section 451, judicial notice is mandatory even though the 
matter would otherwise fall within Section 452. The introductory clause 
of SectIon 452 makes this clear. For example, public statutory law is 
required to be noticed under subdivision (a) of Section 451 even 
though it would also be included under official acts of the legislative 
department under subdivision (c) of Section 452. Certain regulations 
are reqtlired to be noticed under subdivision (b) of Section 451 even 
though they might also be included under subdivisions (b) and (c) of 
Section 452. And indisputable matters of universal knowledge are re­
quired to be noticed under subdivision (f) of Section 451 even though 
such matters might be included under subdivisions (g) and (h) of 
Section 452. 

There is also some overlap between the various categories listed in 
Section 452. However, this overlap will cause no difficulty because all 
of the matters listed in Section 452 are treated alike. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 450. Judicial notice may be taken only as authorized by law 
450. Judicial notice may not be taken of any matter un­

less authorized or required by law. 
Comment. Section 450 provides that judicial notice may not be taken 

of any matter unless authorized or required by law. See EVIDENCE CODE 
§ 160, defining "law." Sections 451 and 452 state a number of matters 
which must or may be judicially noticed. Judicial notice of other mat­
ters is authorized or required by other statutes or by decisional law. 
E.g., CIVIL CODE § 53; CORP. CODE § 6602. In this respect, the Evidence 
Code is consistent with existing law, for the principal judicial notice 
provision found in existing law-Code of Civil Procedure Section 1875 
(superseded by this division of the Evidence Code)-does not limit 
judicial notice to those matters specified by statute. Judicial notice has 
been taken of various matters not so specified, principally of those 
matters of common knowledge which are certain and indisputable. 
WITKIN, CALIFORNIA EVIDENCE §§ 50-52 (1958). 

Under the Evidence Code, as under existing law, courts may consider 
whatever materials are appropriate in construing statutes, determining 
constitutional issues, and formulating rules of law. That a court may 
consider legislative history, discussions by learned writers in treatises 
and law reviews, materials that contain controversial economic and 
social facts or findings or that indicate contemporary opinion, and sim­
ilar materials is inherent in the requirement that it take judicial notice 

(1062 ) 
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of the law. In many cases, the meaning and validity of statutes, the 
precise nature of a common law rule, or the correct interpretation of a 
constitutional provision can be determined only with the help of such 
extrinsic aids. Cf. People v. Sterling Refining Co., 86 CaL App. 558, 
564, 261 Pac. 1080, 1083 (1927) (statutory authority to notice "public 
and private acts" of legislature held to authorize examination of legis­
lative history of certain acts). See also Perez v. Sharp, 32 Ca1.2d 711, 
198 P.2d 17 (1948) (texts and authorities used by court in opinions 
determining constitutionality of statute prohibiting interracial mar­
riages). Section 450 will neither broaden nor limit the extent to which 
a court may resort to extrinsic aids in determining the rules of law 
that it is required to notice. Nor will Section 450 broaden or limit the 
extent to which a court may take judicial notice of any other ;matter 
not specified in Section 451 or 452. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Blood tests, conclusive effect of, see § 895 
Definition: 

Law, see § 160 

§ 451. Matters which must be judicially noticed 
451. Judicial notice shall be taken of: 
(a) The decisional, constitutional, and public statutory law 

of this state and of the United States and the provisions of any 
charter described in Section 7i or 8 of Article XI of the 
California Constitution. 

(b) Any matter made a subject.of judicial notice by Section 
11383, 11384, or 18576 of the Government Code or .by Section 
307 of Title 44 of the United States Code. 

( c) Rules of professional conduct for members of the bar 
adopted pursuant to Section 6076 of the Business and Pro­
fessions Code and rules of practice and procedure for the 
courts of this state adopted by the Judicial Council. 

(d) Rules of pleading, practice, and procedure prescribed 
by the United States Supreme Court, such as the Rules of the 
United States Supreme Court, the Federal Rules of Civil Pro­
cedure, the Federal Rules of Criminal Procedure, the Admi­
ralty Rules, the Rules of the Court of Claims, the Rules of the 
Customs Court, and the General Orders and Forms in Bank­
ruptcy. 

(e) The true signification of all English words and phrases 
and of all legal expressions. 

(f) Facts and propositions of generalized knowledge that 
are so universally known that they cannot reasonably be the 
subject of dispute. 

Comment. Judicial notice of the matters specified in Section 451 is 
mandatory, whether or not the court is requested to notice them. Al­
though the court errs if it fails to take judicial notice of the matters 
specified in this section, such error is not necessarily reversible error. 
Depending upon the circumstances, the appellate court may hold that 
the error was "invited" (and, hence, is not reversible error) or that 
points not urged in the trial court may not be advanced on appeal. 
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These and similar principles of appellate practice are not abrogated by 
this section. 

Section 451 includes matters both of law and of fact. The matters 
specified in subdivisions (a), (b), (c.), and (d) are all matters that, 
broadly speaking, can be considered as a part of the "law" applicable 
to the particular case. The court can reasonably be expected to discover 
and apply this law even if the parties fail to provide the court with 
references to the pertinent cases, statutes, regulations, and rules. Other 
matters that also might properly be considered as a part of the law 
applicable to the case (such as the law of foreign nations and certain 
regulations and ordinances) are included under Sec.tion 452, rather 
than under Section 451, primarily because of the difficulty of ascer­
taining such matters. Subdivision (e) of Section 451 requires the court 
to judicially notice "the true signification of all English words and 
phrases and of all legal expressions." These are facts that must be 
judicially noticed in order to conduct meaningful proceedings. Sim­
ilarly, subdivision (f) of Section 451 covers "universally known" 
facts. 

Listed below are the matters that must be judicially noticed under 
Section 451. 

California and federal law. The decisional, constitutional, and pub­
lic statutory law of California and of the United States must be judi­
cially noticed under subdivision (a). This requirement states existing 
law as found in subdivision 3 of Code of Civil Procedure Section 1875 
(superseded by the Evidence Code). 

Charter pr01Jisions of California cities and counties. Judicial notice 
must be taken under subdivision (a) of the provisions of charters 
adopted pursuant to Section 7% or 8 of Article XI of the California 
Constitution. Notice of these provisions is mandatory under the State 
Constitution. CAL. CONST., Art. XI, § 7% (county charter), § 8 (char­
ter of city or city and county). 

Regulations of California and federal agencies. Judicial notice must 
be taken under subdivision (b) of the rules, regulations, orders, and 
standards of general application adopted by California state agencies 
and filed with the Secretary of State or printed in the California Ad­
ministrative Code or the California Administrative Register. This is 
existing law as found in Government Code Sections 11383 and 11384. 
Under subdivision (b), judicial notice must also be taken of the rules 
of the State Personnel Board. This, too, is existing law under Govern­
ment Code Section 18576. 

Subdivision (b) also requires California courts to judicially notice 
documents published in the Federal Register (such as (1) presidential 
proclamations and executive orders having general applicability and 
legal effect and (2) orders, regulations, rules, certificates, codes of fair 
competition, licenses, notices, and similar instruments, having general 
applicability and legal effect, that are issued, prescribed, or promul­
gated by federal agencies). There is no clear holding that this is exist­
ing California law. Although Section 307 of Title 44 of the United 
States Code provides that the "contents of the Federal Register shall 
be judicially noticed," it is not clear that this requires notice by state 
courts. See Broadway Fed. etc. Loan Ass'" v. HO'IJ)(JKd, 133 Cal. App.2d 
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382,386 note 4,285 P.2d 61,64 note 4 (1955) (referring to 44 U.S.C.A. 
§§ 301-314). Compare Note, 59 HARV. L. REV. 1137, 1141 (1946) (doubt 
expressed that notice is required), with Knowlton, Judicial Notice, 10 
RUTGERS L. REV. 501, 504 (1956) ("it would seem that this provision 
is binding upon the state courts"). Livermore v. Beal, 18 Cal. App.2d 
535, 542-543, 64 P .2d 987, 992 (1937), suggests that California courts 
are required to judicially notice pertinent federal official action, and 
California courts have judicially noticed the contents of various proc­
lamations, orders, and regulations of federal agencies. E.g., Pacific 
Solvents Co. v. Superior Court, 88 Cal. App.2d 953, 955, 199 P.2d 740, 
741 (1948) (orders and regulations); People v. Mason, 72 Cal. App.2d 
699, 706-707, 165 P.2d 481, 485 (1946) (presidential and executive 
proclamations) (disapproved on other grounds in People v. Friend, 50 
Cal.2d 570, 578, 327 P.2d 97,102 (1958)) ; Downer v. Grizzly Livestock 
d7 Land Co., 6 Cal. App.2d 39, 42, 43 P.2d 843, 845 (1935) (rules and 
regulations). Section 451 makes the California law clear. 

Rules of court. Judicial notice of the California Rules of Court is 
required under subdivision (c). These rules, adopted by the Judicial 
Council, are as binding on the parties as procedural statutes. Cantillon 
v. Superior Court, 150 Cal. App.2d 184, 309 P.2d 890 (1957). See 
Albermont Petroleum, Ltd. v. Cunningham, 186 Cal. App.2d 84, 9 Cal. 
Rptr. 405 (1960). Likewise, the rules of pleading, practice, and proce­
dure promUlgated by the United States Supreme Court are required to 
be judicially noticed under subdivision (d). 

The rules of the California and federal courts which are required to 
be judicially noticed under subdivisions (c) and (d) are, or should be, 
familiar to the court or easily discoverable from materials readily 
available to the court. However, this may not be true of the court rules 
of sister states or other jurisdictions nor, for example, of the rules of 
the various United States Courts of Appeals or local rules of a par­
ticular superior court. See Albermont Petroleum, Ltd. v. Cunningham, 
186 Cal. App.2d 84, 9 Cal. Rptr. 405 (1960). Judicial notice of these 
rules is permitted under subdivision (e) of Section 452 but is not re­
quired unless there is compliance with the provisions of Section 453. 

State Bar Rules of Professional Conduct. The Rules of Professional 
Conduct of the State Bar of California are, in effect, rules of the 
Supreme Court, for they must be approved by that court. Rm·ton v. 
State Bar, 209 Cal. 677, 289 Pac. 818 (1930). Subdivision (c), there­
fore, requires the court to take judicial notice of these rules to the same 
extent that it takes notice of other rules of court. 

Words, phrases, and legal expressions. Subdivision (e) requires the 
court to take judicial notice of "the true signification of all English 
words and phrases and of all legal expressions. " This restates the same 
matter covered in subdivision 1 of Code of Civil Procedure Section 
1875. Under existing law, however, it is not clear that judicial notice 
of these matters is mandatory. 

"Universally known" facts. Subdivision (f) requires the court to 
take judicial notice of indisputable facts and propositions universally 
known. "Universally known" does not mean that every man on the 
street has knowledge of such facts. A fact known among persons of 
reasonable and average intelligence and knowledge will satisfy the 

8-46607 
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"universally known" requirement. Cf. People v. Tossetti, 107 Cal. App. 
7, 12, 289 Pac. 881, 883 (1930). 

Subdivision (f) should be contrasted with subdivisions (g) and (h) 
of Section 452, which provide for judicial notice of indisputable facts 
and propositions that are matters of common knowledge or are capable 
of immediate and accurate determination by resort to sources of rea­
sonably indisputable accuracy. Subdivisions (g) and (h) permit notice 
of facts and propositions that are indisputable but are not "uni­
versally" known. 

Judicial notice does not apply to facts merely because they are known 
to the judge to be indisputable. The facts must fulfill the requirements 
of subdivision (f) of Section 451 or subdivision (g) or (h) of Section 
452. If a judge happens to know a fact that is not widely enough known 
to be subject to judicial notice under this division, he may not "no­
tice" it. 

It is clear under existing law that the court may judicially notice 
the matters specified in subdivision (f); it is doubtful, however, that 
the court must notice them. See Varcoe v. Lee, 180 Cal. 338, 347, 181 
Pac. 223, 227 (1919) (dictum). Since subdivision (f) covers universally 
known facts, the parties ordinarily will expect the court to take judicial 
notice of them; the court should not be permitted to ignore such facts 
merely because the parties fail to make a formal request for judicial 
notice. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

§ 452. MaHers which may be judicially noticed 
452. Judicial notice may be taken of the following matters 

to the extent that they are not embraced within Section 451: 
(a) The decisional, constitutional, and statutory law of any 

state of the United States and the resolutions and private acts 
of the Congress of the United States and of the Legislature of 
this state. 

(b) Regulations and legislative enactments issued by or 
under the authority of the United States or any public entity 
in the United States. 

(c) Official acts of the legislative, executive, and judicial 
departments of the United States and of any state of the 
United States. 

(d) Records of (1) any court of this state or (2) any court 
of record of the United States or of any state of the United 
States. . 

( e ) Rules of court of (1) any court of this state or (2) any 
court of record of the United States or of any state of the 
United States. 

(f) The law of an organization of nations and of foreign 
nations and public entities in foreign nations. 

(g) Facts and propositioos that are of such common knowl­
edge within the territorial jurisdiction of the court that they 
cannot reasonably be the subject of dispute. 

(h) Facts and propositions that are not reasonably subject 
to dispute and are capable of immediate and accurate determi­
nation by resort to sources of reasonably indisputable accuracy. 
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Comment. Section 452 includes matters both of law and of fact. The 
court may take judicial notice of these matters, even when not re­
quested to do SO; it is required to notice them if a party requests it and 
satisfies the requirements of Section 453. 

The matters of law included under Section 452 may be neither known 
to the court nor easily discoverable by it because the sources of infor­
mation are not readily available. However, if a party requests it and 
furnishes the court with" sufficient information" for it to take judicial 
notice, the court must do so if proper notice has been given to each 
adverse party. See EVIDENCE CODE § 453. Thus, judicial notice of these 
matters of law is mandatory only if counsel adequately discharges his 
responsibility for informing the court as to the law applicable to the 
case. The simplified process of judicial notice can then be applied to all 
of the law applicable to the case, including such law as ordinances and 
the law of foreign nations. 

Although Section 452 extends the process of judicial notice to some 
matters of law which the courts do not judicially notice under existing 
law, the wider scope of such notice is balanced by the assurance that 
the matter need not be judicially noticed unless adequate information 
to support its truth is furnished to the court. Under Section 453, this 
burden falls upon the party requesting that ju~icial notice be taken. 
In addition, the parties are entitled under Section 455 to a reasonable 
opportunity to present information to the court as to the propriety of 
taking judicial notice and as to the tenor of the matter to be noticed. 

Listed below are the matters that may be judicially noticed under 
Section 452 (and must be noticed if the conditions specified in Sec­
tion 453 are met). 

Law of sister states. Subdivision (a) provides for judicial notice of 
the decisional, constitutional, and statutory law in force in sister states. 
California courts now take judicial notice of the law of sister states 
under subdivision 3 of Section 1875 of the Code of Civil Procedure. 
However, Section 1875 seems to preclude notice of sister-state law as 
interpreted by the intepnediate-appellate courts of sister states, whereas 
Section 452 permits notice of relevant decisions of all sister-state courts. 
If this be an extension of existing law, it is a desirable one, for the 
courts of sister states generally can be considered as responsive to the 
need for properly determining the law as are equivalent courts in 
California. The existing law also is not clear as to whether a request 
for judicial notice of sister-state law is required and whether judicial 
notice is mandatory. On the necessity for a request for judicial notice, 
see Comment, 24 CAL. L. REV. 311, 316 (1936). On whether judicial 
notice is mandatory, see In re Bartges, 44 Ca1.2d 241, 282 P.2d 47 
(1955), and the opinion of the Supreme Court in denying a hearing 
in Estate of Moore, 7 Cal. App.2d 722, 726, 48 P.2d 28, 29 (1935). 

Law of territories and possessions of the United States. Subdivision 
(a) also provides for judicial notice of the decisional, constitutional, 
and statutory law in force in the territories and possessions of the 
United States. See the broad definition of "state" in EVIDENCE CODE 
§ 220. It is not clear under existing California law whether this law is 
treated as sister-state law or foreign law. See WITKIN, CALIFORNIA 
EVIDENCE § 45 (1958). 
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Resolutions and private acts. Subdivision (a) provides for judicial 
notice of resolutions and private acts of the Congress of the United 
States and of the legislature of any state, territory, or possession of the 
United States. See the broad definition of "state" in EVIDENCE CODE 
§ 220. 

The California law on this matter is not clear. Our courts are author­
ized by subdivision 3 of Code of Civil Procedure Section 1875 to take 
judicial notice of private statutes of this State and the United States, 
and they probably would take judicial notice of resolutions of this 
State and the United States under the same subdivision. It is not clear 
whether such notice is compulsory. It may be that judicial notice of a 
private act pleaded in a criminal action pursuant to Penal Code Sec­
tion 963 is mandatory, whereas judicial notice of the same private act 
may be discretionary when pleaded in a civil action pursuant to Section 
459 of the Code of Civil Procedure. 

Although no case in point has been found, California courts probably 
would not take judicial notice of a resolution or private act of a sister 
state or territory or possession of the United States. Although Section 
1875 is not the exclusive list of the matters that will be judicially 
noticed, the courts did not take judicial notice of a private statute 
prior to the enactment of Section 1875. Ellis v. Eastman, 32 Cal. 447 
(1867). 

Regulations, ordinances, and similar legislative enactments. Subdi­
vision (b) provides for judicial notice of regulations and legislative 
enactments adopted by or under the authority of the United States or 
of any state, territory, or possession of the United States, including 
public entities therein. See the broad definition of "public entity" in 
EVIDENCE CODE § 200. The words "regulations and legislative enact­
ments" include such matters as "ordinances" and other similar legis­
lative enactments. Not all public entities legislate by ordinance. 

This subdivision changes existing law. Under existing law, municipal 
courts take judicial notice of ordinances in force within' their jurisdic­
tion. People v. Cowles, 142 Cal. App.2d Supp. ~65, 867, 298 P.2d 732, 
733-734 (1956); People v. Crittenden, 93 Cal. App.2d Supp. 871, 877, 
209 P.2d 161, 165 (1949). In addition, an ordinance pleaded in acrim­
inal action pursuant to Penal Code Section 963 must be judicially no­
ticed. On the other hand, neither the superior court nor a district court 
of appeal will take judicial notice in a civil action of municipal or 
county ordinances. Thompson v. Guyer-Hays, 207 Cal. App.2d 366, 24 
Cal. Rptr. 461 (1962); County of Los Angeles v. Bartlett, 203 Cal. 
App.2d 523, 21 Cal. Rptr. 776 (1962); Becerra v. Hochberg, 193 Cal. 
App.2d 431, U Cal. Rptr. 101 (1961). It seems safe to assume that 
ordinances of sister states and of territories and possessions of the 
United States would not be judicially noticed under existing law. 

Judicial notice of certain regulations of California and federal agen­
cies is mandatory under subdivision (b) of Section 451. Subdivision 
(b) of Section 452 provides for judicial notice of California and fed­
eral regulations that are not included under subdivision (b) of Section 
451 and, also, for judicial notice of regulations of other states and 
territories and possessions of the United States. 
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Both California and federal regulations have been judicially noticed 
under subdivision 3 of Code of Civil Procedure Section 1875. 18 CAL. 
JUR.2d Evidence § 24. Although no case in point has been found, it is 
unlikely that regulations of other states or of territories or possessions 
of the United States would be judicially noticed under existing law. 

Official acts of the legislative, executive, and judicial departments. 
Subdivision (c) provides for judicial notice of the official acts of the 
legislative, executive, and judicial departments of the United States and 
any state, territory, or possession of the United States. See the broad 
definition of "state" in EVIDENCE CODE § 220. Subdivision (c) states 
existing law as found in subdivision 3 of Code of Civil Procedure Sec­
tion 1875. Under this provision, the California courts have taken judi­
cial notice of a wide variety of administrative and executive acts, such 
as proceedings and reports of the House Committee on Un-American 
Activities, records of the State Board of Education, and records of a 
county planning commission. See WITKIN, CALIFORNIA EVIDENCE § 49 
(1958), and 1963 Supplement thereto. 

Court records and rules of court. Subdivisions (d) and (e) provide 
for judicial notice of the court records and rules of court of (1) any 
court of this State or (2) any court of record of the United States or 
of any state, territory, or possession of the United States. See the 
broad definition of "state" in EVIDENCE CODE § 220. So far as court 
records are concerned, subdivision (d) states existing law. Flores v. 
Arroyo, 56 Ca1.2d 492, 15 Cal. Rptr. 87, 364 P.2d 263 (1961). While 
the provisions of subdivision (c) of Section 452 are broad enough to 
include court records, specific mention of these records in subdivision 
(d) is desirable in order to eliminate any uncertainty in the law on 
this point. See the Flores case, supra. 

Subdivision (e) may change existing law so far as judicial notice of 
rules of court is concerned, but the provision .is consistent with the 
modern philosophy of judicial notice as indicated by the holding in 
Flores v. Arroyo, supra. To the extent that subdivision. (e) overlaps 
with subdivisions (c) and (d) of Section 451, notice is, of course, 
mandatory under Section 451. 

Foreign law. Subdivision (f) provides for judicial notice of the law 
of organizations of nations, foreign nations, and public entities in for­
eign nations. See the broad definition of "public entity" in EVIDENCE 
CODE § 200. Subdivision (f) should be read in connection with Sections 
310, 311, 453, and 454. These provisions retain the substance of the exist­
ing law which was enacted in 1957 upon recommendation of the Cali­
fornia Law Revision Commission. CODE CIV. PROC. § 1875. See 1 CAL. 
LAW REVISION COMM'N, REP., REC. & STUDIES, Recommerldation and 
Study Relating to Judicial Notice of the Law of Foreign Countries at 
I-I (1957). 

Subdivision (f) refers to "the law" of organizations of nations, for­
eign nations, and public entities in foreign nations. This makes all law, 
in whatever form, subject to judicial notice. 

Matters of "common knowledge" and verifiable facts. Subdivision 
(g) provides for judicial notice of matters of common knowledgoe 
within the court's territorial jurisdiction that are not subject to dispute. 
"Territorial jurisdiction," in this context, refers to the county in which 



1070 EVIDENCE CODE-JUDICIAL NOTICE 

a superior court is located or the judicial district in which a municipal 
or justice court is located. The fact of which notice is taken need not 
be something physically located within the court's territorial jurisdic­
tion, but common knowledge of the fact must exist within the court's 
territorial jurisdiction. Subdivision (g) reflects existing case law. 
Varcoe v. Lee, 180 Cal. 338, 181 Pac. 223 (1919); 18 CAL. JUR.2d 
Evidence § 19 at 439-440. The California courts have taken judicial 
notice of a wide variety of matters of common knowledge. WITKIN, 
CALIFORNIA EVIDENCE §§ 50-52 (1958). 

Subdivision (h) provides for judicial notice of indisputable facts 
immediately ascertainable by reference to sources of reasonably indis­
putable accuracy. In other words, the facts need not be actually known 
if they are readily ascertainable and indisputable. Sources of "rea­
sonably indisputable accuracy" include not only treatises, encyclo­
pedias, almanacs, and the like, but also persons learned in the subject 
matter. This would not mean that reference works would be received 
in evidence or sent to the jury room. Their use would be limited to 
consultation by the judge and the parties for the purposes of deter­
mining whether or not to take judicial notice and determining the tenor 
of the matter to be noticed. 

Subdivisions (g) and (h) include, for example, facts which are ac­
cepted as established by experts and specialists in the natural, physical, 
and social sciences, if those facts are of such wide acceptance that to 
submit them to the jury would be to risk irrational findings. These 
subdivisions include such matters listed in Code of Civil Procedure 
Section 1875 as the "geographical divisions and political history of the 
world." To the extent that subdivisions (g) and (h) overlap subdivi­
sion (f) of Section 451, notice is, of course, mandatory under Section 
451. . 

The matters covered by subdivisions (g) and (h) are included in 
Section 452, rather than Section 451, because it seems reasonable to put 
the burden on the parties to bring adequate information before the 
court if judicial notice of these matters is to be mandatory. See EVI­
DENCE CODE § 453 and the Comment thereto. 

Under existing law, courts take judicial notice of the matters that 
are included under subdivisions (g) and (h), either pursuant to Sec­
tion 1875 of the Code of Civil Procedure or because such matters are 
matters of common knowledge which are certain and indisputable. 
WITKIN, CALIFORNIA EVIDENCE §§ 50-52 (1958). Notice of these matters 
probably is not compulsory under existing law. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Definitions: 

Public entity, see § 200 
State, see § 220 

Judicial notice of certain matters required, see § 451 

§ 453. Compulsory judiCial notice upon request 
453. The trial court shall take judicial notice of any matter 

specified in Section 452 if a party requests it and: 
(a) Gives each adverse party sufficient notice of the request, 

through the pleadings or otherwise, to enable such adverse 
party to prepare to meet the request; and 
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(b) Furnishes the court with sufficient information to en­
able it to take judicial notice of the matter. 

Comment. Section 453 provides that the court must take judicial 
notice of any matter specified in Section 452 if a party requests that 
such notice be taken, furnishes the court with sufficient information to 
enable it to take judicial notice of the matter, and gives each adverse 
party sufficient notice of the request to prepare to meet it. 

Section 453 is intended as a safeguard and not as a rigid limitation 
on the court's power to take judicial notice. The section does not affect 
the discretionary power of the court to take judicial notice under Sec­
tion 452 where the party requesting that judicial notice be taken fails 
to give the requisite notice to each adverse party or fails to furnish 
sufficient information as to the propriety of taking judicial notice or 
as to the tenor of the matter to be noticed. Hence, when he considers it 
appropriate, the judge may take judicial notice under Section 452 and 
may consult and use any source of pertinent information, whether or 
not furnished by the parties. However, where the matter noticed under 
Section 452 is one that is of substantial consequence to the action­
even though the court may take judicial notice under Section 452 
when the requirements of Section 453 have not been satisfied-the 
party adversely affected must be given a reasonable opportunity to 
present information as to the propriety of taking judicial notice and 
as to the tenor of the matter to be noticed. See EVIDENCE CODE § 455 
and the Comment thereto. 

The "notice" requirement. The party requesting the court to judi­
cially notice a matter under Section 453 must give each adverse party 
sufficient notice, through the pleadings or otherwise, to enable him to 
prepare to meet the request. In cases where the notice given does not 
satisfy this requirement, the court may decline to take judicial notice. 
A somewhat similar notice to the adverse parties is required under 
subdivision 4 of Section 1875 of the Code of Civil Procedure when a 
request for judicial notice of the law of a foreign country is made. 
Section 453 broadens this existing requirement to cover all matters 
specified in Section 452. 

The notice requirement is an important one since judicial notice is 
binding on the jury under Section 457. Accordingly, the adverse parties 
should be given ample notice so that they will have an opportunity to 
prepare to oppose the taking of judicial notice and to obtain informa­
tion relevant to the tenor of the matter to be noticed. 

Since Section 452 relates to a wide variety of facts and law, the 
notice requirement should be administered with flexibility in order to 
insure that the policy behind the judicial notice rules is properly im­
plemented. In many cases, it will be reasonable to expect the notice 
to be given at or before the time of the pretrial conference. In other 
cases, matters of fact or law of which the court should take judicia] 
notice may come up at the trial. Section 453 merely requires reasonable 
notice, and the reasonableness of the notice given will depend upon the 
circumstances of the partiCUlar case. 

The "sufficient information" requirement. Under Section 453, the 
court is not required to resort to any sources of information not pro-
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vided by the parties. If the party requesting that judicial notice be 
taken under Section 453 fails to provide the court with "sufficient in­
formation, " the judge may decline to take judicial notice. For example, 
if the party requests the court to take judicial notice of the specific 
gravity of gold, the party requesting that notice be taken must furnish 
the judge with definitive information as to the specific gravity of gold. 
The judge is not required to undertake the necessary research to de­
termine the fact, though, of course, he is not precluded from doing such 
research if he so desires. 

Section 453 does not define "sufficient information"; this will neces­
sarily vary from case to case. While the parties will understandably 
use the best evidence they can produce under the circumstances, me­
chanical requirements that are iII-suited to the individual case should 
be avoided. The court justifiably might require that the party request­
ing that judicial notice be taken provide expert testimony to clarify 
especially difficult problems. 

Burden on party requesting that judicial notice be taken. Where 
a request is made to take judicial notice under Section 453, the court 
may decline to take judicial notice unless the party requesting that 
notice be taken persuades the judge that the matter is one that properly 
may be noticed under Section 452 and also persuades the judge as to 
the tenor 'of the matter to be noticed. The degree of the judge's per­
suasion regarding a particular matter is determined by the subdivision 
of Section 452 which authorizes judicial notice of the matter. For ex­
ample, if the matter is claimed to be a fact of common knowledge under 
paragraph (g) of Section 452, the party must persuade the judge that 
the fact is of such common knowledge within the territorial jurisdiction 
of the court that it cannot reasonably be subject to dispute, i.e., that 
no reasonable person having the same information as is available to 
the judge could rationally disbelieve the fact. On the other hand, if 
the matter to be noticed is a city ordinance under paragraph (b) of 
Section 452, the party must persuade the judge that a valid ordinance 
exists and also as to its tenor; but the judge need not believe that no 
reasonable person could conclude otherwise. 

Without regard to the evidence supplied by the party requesting 
that judicial notice be taken, the judge's determination to take judicial 
notice of a matter specified in Section 452 will be upheld on appeal if 
the matter was properly noticed. The reviewing court may resort to 
any information, whether or not available at the trial, in order to 
sustain the proper taking of judicial notice. See EVIDENCE CODE § 459. 
On the other hand, even though a party requested that judicial notice 
be taken under Section 453 and gave notice to each adverse party in 
compliance with subdivision (a) of Section 453,. the decision of the 
judge not to take judicial notice will be upheld on appeal unless the 
reviewing court determines that the party furnished information to 
the judge that was so persuasive that no reasonable judge would have 
refused to take judicial notice of the matter. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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§ 454. Information that may be used in taking judicial notice 
454. (a) In determining the propriety of taking judicial 

notice of a matter, or the tenor thereof: 
(1) Any source of pertinent information, including the 

advice of persons learned in the subject matter, may be con­
sulted or used, whether or not furnished by a party. 

(2) Exclusionary rules of evidence do not apply except 
for Section 352 and the rules of privilege. 

(b) Where the subject of judicial notice is the law of an 
organization of nations, a foreign nation, or a public entity in 
a foreign nation and the court resorts to the advice of persons 
learned in the subject matter, such advice, if not received in 
open court, shall be in writing. 

Comment. Since one of the purposes of judicial notice is to simplify 
the process of proofmaking, the judge should be given considerable 
latitude in deciding what sources are trustworthy. This section permits 
the court to use any source of pertinent information, including the 
advice of persons learned in the subject matter. It probably restates 
existing law as found in Section 1875 of the Code of Civil Procedure. 
See Estate of McNamara, 181 Cal. 82, 89-91, 183 Pac. 552,555 (1919); 
Rogers v. Cady, 104 Cal. 288, 290, 38 Pac. 81 (1894) (dictum); Tenta­
tive Recommendation and a Study Relating to the Uniform Rules of 
Evidence (Article II. Judicial Notice), 6 CAL. LAW REVISION COMM'N, 
REP., REO. & STUDIES 801, 850-851 (1964). 

Subdivision (b) preserves a limitation, now appearing in the next to 
the last paragraph of Code of Civil Procedure Section 1875, on the form 
in which expert advice on foreign law may be received. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Definitions: 

Law, see § 160 
Public entity, see § 200 
Writing, see § 250 

Exclusion of cumulative or unduly prejudicial evidence, see § 352 
Privileges, see §§ 900-1070 

§ 455. Opportunity to present information to court 
455. With respect to any matter specified in Section 452 

or in subdivision (f) of Section 451 that is of substantial con­
sequence to the determination of the action: 

(a) If the trial court has been requested to take or has 
taken or proposes to take judicial notice of such matter, the 
court shall afford each party reasonable opportunity, before 
the jury is instructed or before the cause is submitted for 
decision by the court, to present to the court information rele­
vant to (1) the propriety of taking judicial notice of the mat­
ter and (2) the tenor of the matter to be noticed. 

(b) If the trial court resorts to any source of information 
not received in open court, including the advice of persons 
learned in the subject matter, such information and its source 
shall be made a part of the record in the action and the court 
shall afford each party reasonable opportunity to meet such 
information before judicial notice of the'matter may be taken. 
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Comment. Section 455 provides procedural safeguards designed to 
afford the parties reasonable opportunity to be heard both as to the 
propriety of taking judicial notice of a matter and as to the tenor of 
the matter to be noticed. 

Subdivision (a). This subdivision guarantees to the parties a rea­
sonable opportunity to present information to the court as to the 
propriety of taking judicial notice and as to the tenor of the matter 
to be noticed. In a jury case, the subdivision provides the parties with 
an opportunity to present their information to the judge before a jury 
instruction based on a matter judicially noticed is given. Where the 
matter subject to judicial notice relates to a cause tried by the court, 
the subdivision guarantees the parties an opportunity to dispute the 
taking of judicial notice of the matter before the cause is submitted 
for decision. If the judge does not discover that a matter should be 
judicially noticed until after the cause is submitted for decision, he 
may, of course, order the cause to be reopened for the purpose of 
permitting the parties to provide him with information concerning the 
matter. 

Subdivision (a) is limited in its application to those matters specified 
in subdivision (f) of Section 451 or in Section 452 that are of sub­
stantial consequence to the determination of the action, for it would 
not be practicable to make the subdivision applicable to the other mat­
ters listed in Section 451 or to matters that are of inconsequential 
significance. 

What constitutes a "reasonable opportunity" to "present ... in­
formation" will depend upon the complexity of the matter and its im­
portance to the case. For example, in a case where there is no dispute 
as to the existence and validity of a city ordinance, no formal hearing 
would be necessary to determine the propriety of taking judicial notice 
of the ordinance and of its tenor. But, where there is a complex question 
as to the tenor of foreign law applicable to thE: case, the granting of a 
hearing under subdivision (a) would be mandatory. The New York 
courts have so construed their judicial notice statute, saying that an 
opportunity for a litigant to know what the deciding tribunal is con­
sidering and to be heard with respect to both law and fact is guaran­
teed by due process of law. Arams v. Arams, 182 Misc. 328, 182 Misc. 
336, 45 N.Y.S.2d 251 (Sup. Ct. 1943). 

Subdivision (b). If the court resorts to sources of information not 
previously known to the parties, this subdivision requires that such 
information and its source be made a part of the record when it relates 
to taking judicial notice of a matter specified in subdivision (f) of Sec­
tion 451 or in Section 452 that is of substantial consequence to the 
determination of the action. This requirement is based on a somewhat 
similar requirement found in Code of Civil Procedure Section 1875 
regarding the law of a foreign nation. Making the information and its 
source a part of the record assures its availability for examination by 
the parties and by a reviewing court. In addition, subdivision (b) 
requires the court to give the parties a reasonable opportunity to meet 
such additional information before judicial notice of the matter may 
be taken. 
[Law Revision Commission Comment (Recommendation, January 1965) ] 
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CRo.SS-REFERENCES 
Definition: 

Action, see § 105 

§ 456. Noting for record denial of request to take judicial notice 
456. If the trial court denies a request to take judicial 

notice of any matter, the court shall at the earliest practicable 
time so advise the parties and indicate for the record that it 
has denied the request. 

Comment. Section 456 requires the judge to advise the parties and 
indicate for the record at the earliest practicable time any denial of a 
request to take judicial notice of a matter. The requirement is imposed 
in order to provide the parties with an adequate opportunity to submit 
evidence on any matter as to which judicial notice was anticipated but 
not taken. No comparable requirement is found in existing law. Com­
pare EVIDENCE CODE § 455 and the Oomment thereto. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

§ 457. Instructing jury on matter judicially noticed 
457. If a matter judicially noticed is a matter which would 

otherwise have been for determination by the jury, the trial 
court may, and upon request shall" instruct the jury to accept 
as a fact the matter so noticed. 

Comment. Section 457 makes matters judicial1y noticed binding on 
the jury and thereby eliminates any possibility of presenting to the 
jury evidence disputing the fact as noticed by the court. The section is 
limited to instruction on a matter that would otherwise have been for 
determination by the jury; instruction of juries on matters of law is 
not a matter of evidence and is covered by the general provisions of 
law governing instruction of juries. The section states the substance of 
the existing law as found in Code of Civil Procedure Section 2102. 
See People v. Mayes, 113 Cal. 618, 625-626, 45 Pac. 860, 862 (1896); 
Gallegos v. Unwn-TNoune Publishing 00., 195 Cal. App.2d 791, 797-
798, 16 Cal. Rptr. 185, 189-190 (1961). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

§ 458. Judicial notice by trial court in subsequent proceedings 
458. The failure or refusal of the trial court to take ju­

dicial notice of a matter, or to instruct the jury with respect 
to the matter, does not preclude the trial court in subsequent 
proceedings in the action from taking judicial notice of the 
matter in accordance with the procedure specified in this di­
vision. 

Comment. This section provides that the failure or even the refusal 
of the court to take judicial notice of a matter at the trial does not 
bar the trial judge, or another trial judge, from taking judicial notice 
of that matter in a subsequent proceeding, such as a hearing on a 
motion for new trial or the like. Although no California case in point 
has been found, it seems safe to assume that the trial judge has the 
power to take judicial notice of a matter in subsequent proceedings, 
since the appellate court can properly take judicial notice of any 



1076 EVIDENCE CODE--JUDICIAL NOTICE 

matter that the trial court could proJlerly notice. See People v. 
Tossetti, 107 Cal. App. 7, 12, 289 Pac. 881, 883 (1930). 
[Law Revision Commission Comment (Recommendation, January 1(65)] 

CROSS-REFERENCES 
Definition: 

Action, see § 105 

§ 459. Judicial notice by reviewing court 
459. (a) The reviewing court shall take judicial notice of 

(1) each matter properly noticed by the trial court and (2) 
each matter that the trial court was required to notice under 
Section 451 or 453. The reviewing court may take judicial no­
tice of any matter specified in Section 452. The reviewing 
court may take judicial notice of a matter in a tenor different 
from that noticed by the trial court. 

(b) In- determining the propriety of taking judicial notice 
of a matter, or the tenor thereof, the reviewing court has the 
same power as the trial court under Section 454. 

( c) When taking judicial notice under this section of a 
matter specified in Section 452 or in subdivision (f) of Section 
451 that is of substantial consequence to the determination of 
the action, the reviewing court shall comply with the provi­
sions of subdivision (a) of Section 455 if the matter was not 
theretofore judicially noticed in the action. 

(d) In determining the propriety of taking judicial notice 
of a matter specified in Section '452 or in subdivision (f) of 
Section 451 that is of substantial consequence to the determi­
nation of the action, or the tenor ihereof, if the reviewing court 
resorts to any source of information not received in open court 
or not included in the record of the action, including the 
advice of persons learned in the lubjectmatter, the reviewing 
court shall afford each party reasonable opportunity to meet 
such infortnation before judicial' notice of the matter may be' 
taken. -

Comment. Section 459 sets forth a separate set of rules for the tak­
ing of judicial notice by a reviewing court. 

,Subdivision (aJ. Subdivision (a) requires that a reviewing court 
take judicial notice of any matter that the trial court properly noticed 
or was obliged to notice. This means that the matters specified in Sec­
tion,451 must be judicially noticed by the'reviewing court even though 
the trial court failed to take judicial notice of such matters. A matter 
specified in Section 452 also must be judicially noticed by the reviewing 
court if such matter WIlS pr:operly noticed by, the trial court in the 
exercise of its discretion or an appropriate ;request was made at the trial 
level and the party making the request sa~fied the conditions specified 
in Section 453. However, if the trial coutt erred, the reviewing court 
is not bound by the tenor of the notice taken by the, trial court. 

Having taken judicial notice of such a matter, the reviewing court 
mayor may not apply it in the particular case on appeal. The effect 
to be given to matters judicially noticed on appeal, where the question 
has not been raised below, depends on factors that are not evidentiary 
in character and are not mentioned in this code. For example, the ap-
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pellate court is required to notice the matters of law mentioned in Sec­
tion 451, but it may hold that an error which the appellant has "in­
vited" is not reversible error or that points not urged in the trial 
court may not be advanced on appeal, and refuse, therefore, to apply 
the law to the pending case. These principles do not mean that the 
appellate court does not take judicial notice of the applicable law; 
they merely mean that, for reasons of policy governing appellate 
review, the appellate court may refuse to apply the law to the case 
before it. 

In addition to requiring the reviewing court to judicially notice those 
matters which the trial court properly noticed or was required to 
notice, the subdivision also provides authority for the reviewing court 
to exercise the same discretionary power to take judicial notice as is 
possessed by the trial court. 

Subdivision (b). The reviewing court may consult any source of 
pertinent information for the purpose of determining the propriety of 
taking judicial notice or the tenor of the matter to be noticed. This 
includes, of course, the power to consult such sources for the purpose 
of sustaining or reversing the taking of judicial notice by the trial 
court. As to the rights of the parties when the reviewing court con­
sults such materials, see subdivision (d) and the Comment thereto. 

Subdivision (c). This subdivision provides the parties with the 
same procedural protection when judicial notice is taken by the review­
ing court as is provided by Section 455(a). 

Subdivision (d). This subdivision assures the parties the same pro­
cedural safeguard at the appellate level that they have in the trial 
court: If the appellate court resorts to sources of information not in­
cluded in the record in the action or proceeding, or not received in open 
court at the appellate level, either to sustain the tenor of the notice 
taken by the trial court or to notice a matter in a tenor different from 
that noticed by the trial court, the parties must be given a reasonable 
opportunity to meet such additional information before judicial notice 
of the matter may be taken. See EVIDENCE CODE § 455 (b) and the 
Comment thereto. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Action, see § 105 

§ 460. Appointment of expert by court 
460. Where the advice of persons learned in the subject 

matter is required in order to enable the court to take judicial 
notice of a matter, the court on its own motion or on motion 
of any party may appoint one or more such persons to pro­
vide such advice. If the court determines to appoint such a 
person, he shall be appointed and compensated in the manner 
provided in Article 2 (commencing with Section 730) of 
Chapter 3 of Division 6. 

Comment. Section 460 makes it clear that a court may appoint ex­
perts on matters that are subject to judicial notice when the advice of 
such persons is required in order to enable the court to take such 
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notice. Such persons are to be appointed and compensated in the same 
manner as expert witnesses are appointed and compensated under the 
provisions of Evidence Code Sections 730-733. In the normal case, the 
parties may be expected to produce the advice of experts if it is needed. 
Section 460, however, enables the court to appoint experts in those cases 
where the advice of an expert not identified with a party seems desir­
able. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 



DIVISION 5. BURDEN OF PROOF; BURDEN OF PRODUCING 
EVIDENCE; PRESUMPTIONS AND INFERENCES 

CHAPTER 1. BURDEN OF PROOF 

Article 1. General 

§ 500. Party who has the burden of proof 
500. Except as otherwise provided by law, a party has the 

burden of proof as to each fact the existence or nonexistence 
of which is essential to the claim for relief or defense that he 
is asserting. 

Comment. As used in Section 500, the burden of proof means the 
obligation of 'a party to produce a particular state of conviction in the 
mind of the trier of fact as to the existence or nonexistence of a fact. 
See EVIDENCE CODE §§ 115, 190. If this requisite degree of conviction is 
not achieved as to the existence of a particular fact, the trier of fact 
must assume that the fact does not exist. MORGAN, BASIC PRoBLEMS OP 
EVIDENCE 19 (1957); 9 WIGMORE, EVIDENCE § 2485 (3d ed. 1940). 
Usually, the burden of proof requires a party to convince the trier of 
fact that the existence of a particular fact is more probable than its 
nonexistence-a degree of proof usually described as proof by a pre­
ponderance of the evidence. EVIDENCE CODE § 115; WITKIN, CALIFOR­
NIA EVIDENCE § 59 (1958). However, in some instances, the burden of 
proof requires a party to produce a substantially greater degree of 
belief in the mind of the trier of fact concerning the existence of the 
fact-a burden usually described by stating that the party must intro­
duce clear and convincing proof (WITKIN, CALIFORNIA EVIDENCE § 60 
(1958)) or, with respect to the prosecution in a criminal case, proof 
beyond a reasonable doubt (PENAL CODE § 1096). 

The defendant in a criminal case sometimes has the burden of proof 
in regard to a fact essential to negate his guilt. However, in such cases, 
he usually is not required to persuade the trier of fact as to the exist­
ence of such fact; he is merely required to raise a reasonable doubt in 
the mind of the trier of fact as to his guilt. EVIDENCE CODE § 501; 
People v. Bushton, 80 Cal. 160, 22 Pac. 127 (1889). If the defendant 
produces no evidence concerning the fact, there is no issue on the 
matter to be decided by the jury; hence, the jury may be instructed 
that the nonexistence of the fact must be assumed. See, e.g., People v. 
Harmon, 89 Cal. App.2d 55, 58, 200 P.2d 32, 34 (1948) (prosecution 
for narcotics possession; jury instructed "that the burden of proof is 
upon the defendant that he possessed a written prescription and that 
in the absence of such evidence it must be assumed that he had no 
such prescription"). See also People v. Boo Doo Hong, 122 Cal. 606, 
607, 55 Pac. 402, 403 (1898). 

Section 1981 of the Code of Civil Procedure (superseded by Evi­
dence Code Section 500) provides that the party holding the affirmative 
of the issue must produce the evidence to prove it and that the burden 
of proof lies on the party who would be defeated if no evidence were 
given on either side. This section has been criticized as establishing 
a meaningless standard: 

( 1079) 
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The "affirmative of the issue" lacks any substantial objective 
meaning, and the allocation of the burden actually requires the 
application of several rules of practice and policy, not entirely 
consistent and not wholly reliable. [WITKIN, CALIFORNIA EVIDENCE 
§ 56 at 72-73 (1958).] 
That the burden is on the party having the affirmative [or] that a 
party is not required to prove a negative . . . is no more than a 
play on words, since practically any proposition may be stated in 
either affirmative or negative form. Thus a plaintiff's exercise of 
ordinary care equals absence of contributory negligence, in the 
minority of jurisdictions which place this element in plaintiff's 
case. In any event, the proposition seems simply not to be so. 
[Cleary, Presuming and Pleading: An Essay on Juristic Imma­
turity, 12 STAN. L. REV. 5, 11 (1959).] 

"The basic rule, which covers most situations, is that whatever facts 
a party must affirmatively plead he also has the burden of proving." 
WITKIN, CALIFORNIA EVIDENCE § 56 at 73 (1958). Section 500 follows 
this basic rule. However, Section 500 is broader, applying to issues not 
necessarily raised in the pleadings. 

Under Section 500, the burden of proof as to a particular fact is 
normally on the party to whose case the fact is essential. "[W] hen a 
party seeks relief the burden is upon him to prove his case, and he 
cannot depend wholly upon the failure of the defendant to prove his 
defenses." Oal. Employment Oomm'n v. Malm, 59 Cal. App.2d 322, 
323, 138 P.2d 744, 745 (1943). And, "as a general rule, the burden 
is on the defendant to prove new matter alleged as a defense . . . , 
even though it requires the proof of a negative." Wilson v. Oalifornia 
Oent. R.R., 94 Cal. 166, 172, 29 Pac. 861, 864 (1892). 

Section 500 does not attempt to indicate what facts may be esse!ltial 
to a particular party's claim for relief or defense. The facts that must 
be shown to establish a cause of act~on or a defense are determined 
by the substantive law, not the law of evidence. 

The general rule allocating the burden of proof applies "except as 
otherwise provided by law." The exception is included in recognition 
of the fact that the burden of proof is sometimes allocated in a manner 
that is at variance with the general rule. In determining whether thc 
normal allocation of the burden of proof should be altered, the courts 
consider a number of factors: the knowledge of the parties concerning 
the p&rticular fact, the availability of the evidence to the parties, the 
most desirable result in terms of public policy in the absence of proof 
of the particular fact, and the probability of the existence or non­
existence of the fact. In determining the incidence of the burden of 
proof, "the truth is that there is not and cannot be anyone general 
solvent for all cases. It is merely a question of policy and fairness based 
on experience in the different situations." 9 WIGMORE, EVIDENCE § 2486 
at 275 (3d ed. 1940). 

Under existing California law, certain matters have been called 
"presumptions" even though they do not fall within the definition con­
tained in Code of Civil Procedure Section 1959 (superseded by Evi­
dence Code Section 600). Both Section 1959 and Evidence Code Sec­
tion 600 define a presumption to be an assumption or conclusion of fact 
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that the law requires to be drawn from the proof or establishment of 
some other fact. Despite the statutory definition, subdivisions 1 and 4 
of Code of Civil Procedure Section 1963 (superseded by Sections 520 
and 521 of the Evidence Code) provide presumptions that a person is 
innocent of crime or wrong and that a person exercises ordinary care 
for his own concerns. Similarly, some cases refer to a presumption of 
sanity. It is apparent that these so-called presumptions do not arise 
from the establishment or proof of a fact in the action. In fact, they are 
not presumptions at all but are preliminary allocations of the burden 
of proof in regard to the particular issue. This preliminary allocation 
of the burden of proof may be satisfied in particular cases by proof of 
a fact giving rise to a presumption that does affect the burden of proof. 
For example, the initial burden of proving negligence may be satisfied 
in a particular case by proof that undamaged goods were delivered to 
a bailee and that such goods were lost or damaged while in the bailee's 
possession. Upon such proof, the bailee would have the burden of proof 
as to his lack of negligence. George v. Bekins Van & Storage Co., 33 
Ca1.2d 834, 205 P.2d 1037 (1949). Cf. COM. CODE § 7403. 

Because the assumptions referred to above do not meet the definition 
of a presumption contained in Section 600, they are not continued in 
this code as presumptions. Instead, they appear in the next article in 
several sections allocating the burden of proof on specific issues. See 
Article 2 (Sections 520-522). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Burden of proof. see § 115 
Law. see § 160 

Proof of guilt beyond reasonable doubt, see § 501 

§ 501. Burden of proof in criminal action generally 
501. Insofar as any statute, except Section 522, assigns the 

burden of proof in a criminal action, such statute is subject 
to Penal Code Section 1096. 

Comment. A statute assigning the burden of proof may require the 
party' to whom the burden is assigned to raise a reasonable doubt 
in the mind of the trier of fact or to persuade the trier of fact by a 
preponderance of evidence, by clear and convincing proof, or by proof 
beyond a reasonable doubt. See EVIDENCE CODE § 115. 

Sections 520-522 (which assign the burden of proof on specific issues) 
may, at times, assign the burden of proof to the defendant in a criminal 
action. Elsewhere in the codes are other sections that either specifically 
allocate the burden of proof to the defendant in a criminal action or 
have been construed to allocate the burden of proof to the defense. 
For example, Health and Safety Code Section 11721 provides specific­
ally that, in a prosecution for the use of narcotics, it is the burden 
of the defense to show that the narcotics were administered by or under 
the direction of a person licensed to prescribe and administer narcotics. 
Health and Safety Code Section 11500, on the other hand, prohibits 
the possession of narcotics but provides an exception for narcotics pos­
sessed pursuant to a prescription. The courts have construed this sec­
tion to place the burden of proof on the defense to show that the excep­
tion applies and that the narcotics were possessed pursuant to a 
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prescription. People v. Marschalk, 206 Cal. App.2d 346, 23 Cal. Rptr. 
743 (1962); People v. Bill, 140 Cal. App. 389, 392-394, 35 P.2d 645, 
647-648 (1934). 

Section 501 is intended to make it clear that the statutory alloca­
tions of the burden of proof appearing in this chapter and elsewhere 
in the codes are subject to Penal Code Section 1096, which requires 
that a criminal defendant be proved guilty beyond a reasonable doubt, 
i.e., that the statutory allocations do not (except on the issue of in­
sanity) require the defendant to persuade the trier of fact of his 
innocence. Under Evidence Code Section 522, as under existing law, 
the defendant must prove his insanity by a preponderance of the evi­
dence. People v. Daugherty, 40 Cal.2d 876, 256 P.2d 911 (1953). How­
ever, where a statute allocates the burden of proof to the defendant 
on any other issue relating to the defendant's guilt, the defendant's 
burden, as under existing law, is merely to raise a reasonable doubt 
as to his guilt. People v. Bushton, 80 Cal. 160, 22 Pac. 127 (1889). 
Section 501 also makes it clear that, when a statute assigns the burden 
of proof to the prosecution in a criminal action, the prosecution must 
discharge that burden by proof beyond a reasonable doubt. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Burden of proof, see § 115 
Criminal action, see § 130 
Statute, see § 230 

CROSS-REFERENCES 

§ 502. Instructions on burden of proof 
502. The court on all proper occasions shall instruct the 

jury as to which party bears the burden of proof on each issue 
and as to whether that burden requires that a party raise a 
reasonable doubt concerning the existence or nonexistence of 
a fact or that he establish the existence or nonexistence of a 
fact by a preponderance of the evidence, by clear and convinc­
ing proof, or by proof beyond a reasonable doubt. 

Comment. Section 502 supersedes subdivision 5 of Code of Civil Pro­
cedure Section 2061. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Burden of proof, see § 115 
Proof, see § 190 

CROSS-REFERENCES 

Article 2. Burden of Proof on Specific Issues 

§ 520. Claim that person guilty of crime or wrongdoing 
520. The party claiming that a person is guilty of crime or 

wrongdoing has the burden of proof on that issue. 
Comment. Section 520 restates the substance of and supersedes sub­

division 1 of Code of Civil Procedure Section 1963. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Burden of proof, see § 115 
Person, see I 175 

Proof of guilt beyond reasonable doubt, see § 501 
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§ 521. Claim that person did not exercise care 
521. The party claiming that a person did not exercise a 

requisite degree of care has the burden of proof on that issue. 
Comment. Section 521 supersedes the presumption in subdivision 4 

of Code of Civil Procedure Section 1963. Under existing law, the 
presumption is considered" evidence"; while under the Evidence Code, 
it is not. See EVIDENCE CODE § 600 and the Comment thereto. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Burden of proof, see § 115 
Person, see § 175 

CROSS-REFERENCES 

§ 522. Claim that person is or was insane 
522. The party claiming that any person, including him­

self, is or was insane has the burden of proof on that issue. 
Comment. Section 522 codifies an allocation of the burden of proof 

that is frequently referred to in the cases as a presumption. See, e.g., 
People v. Daugherty, 40 Ca1.2d 876, 899, 256 P.2d 911,925-926 (1953). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Burden of proof, see § 115 

CHAPTER 2. BURDEN OF PRODUCING EVIDENCE 

§ 550. Party who has the burden of producing evidence 
550. (a) The burden of producing evidence as to a par­

ticular fact is on the party against whom a finding on that 
fact would be required in the absence of further evidence. 

(b) The burden of producing evidence as to a particular 
fact is initially on the party with the burden of proof as to 
that fact. 

Comment. Section 550 deals with the allocation of the burden of pro­
ducing evidence. At the outset of the case, this burden will coincide with 
the burden of proof. 9 WIGMORE, EVIDENCE § 2487 at 279 (3d ed. 1940). 
However, during the course of the trial, the burden may shift from one 
party to another, irrespective of the incidence of the burden of proof. 
For example, if the party with the initial burden of producing evidence 
establishes a fact giving rise to a presumption, the burden of producing 
evidence will shift to the other party, whether or not the presumption 
is one that affects the burden of proof. In addition, a party may intro­
duce evidence of such overwhelming probative force that no person 
could reasonably disbelieve it in the absence of countervailing evidence, 
in which case the burden of producing evidence would shift to the op­
posing party to produce some evidence. These principles are in accord 
with well-settled California law. See discussion in WITKIN, CALIFORNIA 
EVIDENCE §§ 53-56 (1958). See also 9 WIGMORE, EVIDENCE § 2487 (3d 
ed.1940). 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Definitions: 

Burden of producing evidence, see § 110 
Burden of proof, see § 115 
Evidence, see § 140 

CHAPTER 3. PRESUMPTIONS AND INFERENCES 

Article 1. General 

§ 600. Presumption and inference defined 
600. (a) A presumption is an assumption of fact that the 

law requires to be made from another fact or group of facts 
fOUild or otherwise established in the action. A presumption 
is not evidence. 

(b) An inference is a deduction of fact that may logically 
and reasonably be drawn from another fact or group of facts 
found or otherwise established in the action. 

Comment. The definition of a presumption in Section 600 is sub­
stantially the same as that contained in Code of Civil Procedure Section 
1959: "A presumption is a deduction which the law expressly directs 
to be made from particular facts." Section 600 was derived from Rule 
13 of the Uniform Rules of Evidence and supersedes Code of Civil Pro­
cedure Section 1959. 

The second sentence of subdivision (a) may be unnecessary in light 
of the definition of "evidence" in Section 140-"testimony, writings, 
material objects, or other things presented to the senses that are offered 
to prove the existence or nonexistence of a fact." Presumptions, then, 
are not "evidence" but are conclusions that the law requires to be 
drawn (in the absence of a sufficient contrary showing) when some 
other fact is proved or otherwise established in the action. 

Nonetheless, the second sentence has been added here to repudiate 
specifically the rule of Smellie v. Southern Pac. Co., 212 Cal. 540, 299 
Pac. 529 (1931). That case held that a presumption is evidence that 
must be weighed against conflicting evidence; and in Scott v. Burke. 
39 Cal.2d 388, 247 P.2d 313 (1952), the Supreme Court held that con­
flicting presumptions must be weighed against each other. These deci­
sions require the jury to perform an intellectually impossible task. The 
jury is required to weigh the testimony of witnesses and other evidence 
as to the circumstances of a particular event against the fact that the 
law requires an opposing conclusion in the absence of contrary evidence 
and to determine which "evidence" is of greater probative force. Or 
else, the jury is required to accept the fact that the law requires tW(i 
opposing conclusions and to determine which required conclusion is of 
greater probative force. 

Moreover, the doctrine that a presumption is evidence imposes upon 
the party with the burden of proof a much higher burden of proof than 
is warranted. For example, if a party with the burden of proof has a 
presumption invoked against him and if the presumption remains in the 
case as evidence even though the jury believes that he has produced a 
preponderance of the evidence, the effect is that he must produce some 
additional but unascertainable quantum of proof in order to dispel the 
effect of the presumption. See Scott v. Burke, 39 Ca1.2d 388, 405-406, 
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247 P.2d 313, 323-324 (1952) (dissenting opinion). The doctrine that a 
presumption is evidence gives no guidance to the jury or to the parties 
as to the amount of this additional proof. The most that should be ex­
pected of a party in a civil case is that he prove his case by a prepon­
derance of the evidence (unless some specific presumption or rule of 
law requires proof of a particular issue by clear and convincing evi­
dence). The most that should be expected of the prosecution in a crim­
inal ca.c;e is that it establish the defendant's guilt beyond a rea.c;onable 
doubt. To require some additional quantum of proof, unspecified and 
uncertain in amount, to dispel a presumption which persists as evi­
dence in the case unfairly weights the scales of justice against the party 
with the burden of proof. 

To avoid the confusion engendered by the doctrine that a presump­
tion is evidence, this code describes "evidence" as the matters pre­
sented in judicial proceedings and uses presumptions solely a.c; devices 
to aid in determining the facts from the evidence presented. 

The definition of "inference" in subdivision (b) restates in substance 
the definition contained in Code of Civil Procedure Sections 1958 and 
1960. Under the Evidence Code, an inference is not itself evidence; it 
is the result of rea.c;oning from evidence. 

In the sections that follow, the Evidence Code classifies presumptions 
and lists a number of specific presumptions. Some presumptions that 
have been listed in the Code of Civil Procedure have not been listed 
as presumptions in the Evidence Code. But the fact that a statutory 
presumption has been repealed will not preclude the drawing of any 
appropriate inferences from the facts that would have given rise to the 
presumption. And, in appropriate cases, the court may instruct the jury 
on the propriety of drawing particular inferences. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Definitions: 

Action, see § 105 
Evidence, see § 140 
Law, see § 160 

Effect of presumption establishing element of crime, see § 607 
Prima facie evidence, see § 602 
See alBo the OroBl-References under Sections 601,602, 630,660 

§ 601. Classification of presumptions 
601. A presumption is either conClusive or rebuttable. 

Every rebuttable presumption is either (a) a presumption 
affecting the burden of producing evidence or (b) a presump­
tion affecting the burden of proof. 

Comment. Under existing law, some presumptions are conclusive. 
The court or jury is required to find the existence of the presumed fact 
regardless of the strength of the opposing evidence. The conclusive pre­
sumptions are specified in Section 1962 of the Code of Civil Procedure 
(superseded by Article 2 (Sections 620-624) of this chapter). 

Under existing law, too, all presumptions that are not conclusive are 
rebuttable presumptions. CODE CIV. PROC. § 1961 (superseded by EVI­
DENCE CODE § 601). However, the existing statutes make no attempt to 
classify the rebuttable presumptions. 
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For several decades, courts and legal scholars have wrangled over 
the purpose and function of presumptions. The view espoused by Pro­
fessors Thayer (THAYER, PRELIMINARY TREATISE ON EVIDENCE 313-352 
(1898» and Wigmore (9 WIGMORE, EVIDENCE §§ 2485-2491 (3d ed. 
1940», accepted by most courts (see Morgan, Presumptions, 10 RUT­
GERS L. REV. 512, 516 (1956», and adopted by the American Law In­
stitute's Model Code of Evidence, is that a presumption is a prelimi­
nary assumption of fact that disappears from the case upon the intro­
duction of evidence sufficient to sustain a finding of the nonexistence 
of the presumed fact. In Professor Thayer's view, a presumption 
merely reflects the judicial determination that the same conclusionary 
fact exists so frequently when the preliminary fact exists that, once the 
preliminary fact is established, proof of the conclusionary fact may be 
dispensed with unless there is actually some contrary evidence: 

Many facts and groups of facts often recur, and when a body of 
men with a continuous tradition has carried on for some length of 
time this process of reasoning upon facts that often repeat them­
selves, they cut short the process and lay down a rule. To such 
facts they affix, by a general declaration, the character and opera­
tion which common experience has assigned to them. [THAYER, 
PRELIMINARY TREATISE ON EVIDENCE 326 (1898).] 

Professors Morgan and McCormick argue that a presumption should 
shift the burden of proof to the adverse party. MORGAN, SOME PROBLEMS 
OF PROOF 81 (1956); MCCORMICK, EVIDENCE § 317 at 671-672 (1954). 
They believe that presumptions are created for reasons of policy and 
argue that, if the policy underlying a presumption is of sufficient weight 
to require a finding of the presumed fact when there is no contrary 
evidence, it should be of sufficient weight to require a finding when the 
mind of the trier of fact is in equilibrium, and, a fortiori, it should be 
of sufficient weight to require a finding if the trier of fact does not 
believe the contrary evidence. 

The classification of presumptions in the Evidence Code is based on 
a third view suggested by Professor Bohlen in 1920. Bohlen, The Effect 
of Rebuttable Presumptions of Law Upon the Burden of Proof, 68 
U. PA. L. REV. 307 (1920). Underlying the presumptions provisions 
of the Evidence Code is the conclusion that the Thayer view is cor­
rect as to some presumptions, but that the Morgan view is right as to 
others. The fact is that presumptions are created for a variety of rea­
sons, and no single theory or rationale of presumptions can deal ade­
quately with all of them. Hence, the Evidence Code classifies all rebut­
table presumptions as either (1) presumptions affecting the burden of 
producing evidence (essentially Thayer presumptions), or (2) pre­
sumptions affecting the burden of proof (essentially Morgan presump­
tions). 

Sections 603 and 605 set forth the criteria by which the two classes 
of rebuttable presumptions may be distinguished, and Sections 604, 
606, and 607 prescribe their effect. Articles 3 and 4 (Sections 630-668) 
classify many presumptions found in California law; but many other 
presumptions, both statutory and common law, must await classifica­
tion by the courts in accordance with the criteria contained in Sections 
603 and 605. 
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The classification scheme contained in the Evidence Code follows a 
distinction that appears in the California cases. Thus, for example, the 
courts have at times held that presumptions do not affect the burden 
of proof. Estate of Eakle, 33 Cal. App.2d 379, 91 P.2d 954 (1939) 
(presumption of undue influence); Valentine v. Provident Mut. Life 
Ins. Co., 12 Cal. App.2d 616, 55 P.2d 1243 (1936) (presumption of 
death from seven years' absence). And at other times the courts have 
held that certain presumptions do affect the burden of proof. Estate of 
Nickson, 187 Cal. 603, 203 Pac. 106 (1921) ("clear and convincing 
proof" required to overcome presumption of community property) ; 
Estate of Walker, 180 Cal. 478, 181 Pac. 792 (1919) ("clear and satis­
factory proof" required to overcome presumption of legitimacy). The 
cases have not, however, explicitly recognized the distinction, nor have 
they applied it consistently. Compare Estate of Eakle, supra (pre­
sumption of undue influence does not affect burden of proof), with 
Estate of Witt, 198 Cal. 407, 245 Pac. 197 (1926) (presumption of 
undue influence must be overcome with "the clearest and most satis­
factory evidence"). The Evidence Code clarifies the law relating to 
presumptions by identifying the distinguishing factors, and it provides 
a measure of certainty by classifying a number of specific presumptions. 
[Law Revision Commission Comment (Recommendation, January 1965) ; technical 

correction-Senate J., Apr. 21, 1965] 

CROSS-REFERENCES 
Conclusive presumptions, see §§ 620-624 
Definition: 

Presumption, see § 600 
Presumptions affecting the burden of producing evidence, see §§ 603, 604, 607, 

630-645 . 
Presumptions affecting the burden of proof, see §§ 605-607,660--668 
Prima facie evidence, see § 602 

§ 602. Statute making one fact prima facie evidence of another fact 
602. A statute providing that a fact or group of facts is 

prima facie evidence of another fact establishes a rebuttable 
presumption. 

Comment. Section 602 indicates the construction to be given to the 
large number of statutes scattered through the codes that state that 
one fact or group of facts is prima facie evidence of another fact. See, 
e.g., AGRIC. CODE § 18, COM. CODE § 1202, REV. & TAX. CODE § 6714. 
In some instances, these statutes have been enacted for reasons of 
public policy that require them to be treated as presumptions affecting 
the burden of proof. See People v. Schwartz, 31 Cal.2d 59,63,187 P.2d 
12, 14 (1947); People v. Mahoney, 13 Cal.2d 729, 732-733, 91 P.2d 
1029, 1030-1031 (1939). It seems likely, however, that in many in­
stances such statutes are not intended to affect the burden of proof but 
only the burden of producing evidence. Section 602 provides that these 
statutes are to be regarded as rebuttable presumptions. Hence, unless 
some specific language applicable to the particular statute in question 
indicates whether it affects the burden of proof or only the burden of 
producing evidence, the courts will be required to classify these statutes 
as presumptions affecting the burden of proof or the burden of pro­
ducing evidence in accordance with the criteria set forth in Sections 
603 and 605. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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OROSS-REFERENCES 
Copies of Spanish title papers as prima facie evidence, see § 1605 
Deed pursuant to court process as prima facie evidence, see § 1603 
Definitions: 

Rebuttable presumption, see § 601 
Statute, see § 230 

Official certificate of purchase as prima facie evidence, see § 1604 
Official record as prima facie evidence, see § 1600 
Patent for mineral lands as prima facie evidence, see § 1602 
See also the Oross-References under Sections 630, 660 

§ 603. Presumption affecting the burden of producing evidence defined 
603. A presumption affecting the burden of producing evi­

dence is a presumption established to implement no public 
policy other than to facilitate the determination of the par­
ticular action in which the presumption is applied. 

Comment. Sections 603 and 605 set forth the criteria for determin­
ing whether a particular presumption is a presumption affecting the 
burden of producing evidence or a presumption affecting the burden of 
proof. Many presumptions are classified in Articles 3 and 4 (Sections 
630-668) of this chapter. In the absence of specific statutory classifica­
tion, the courts may determine whether a presumption is a presumption 
affecting the burden of producing evidence or a presumption affecting 
the burden of proof by applying the standards contained in Sections 
603 and 605. 

Section 603 describes those presumptions that are not based on any 
public policy extrinsic to the action in which they are invoked. These 
presumptions are designed to dispense wi~ unnecessary proof of facts 
that are likely to be true if not disputed. Ty:rlicalIy, such presumptions 
are based on an underlying logical inference. In some cases, the pre­
sumed fact is so likely to be true and so little likely to be disputed 
that the law requires it to be assumed in the absence of contrary evi­
dence. In other cases, evidence of the nonexistence of the presumed 
fact, if there is any, is so much more readily available to th~ party 
against whom the presumption operates that he is not permitted to 
argue that the presumed fact does not exist unless he is willing to 
produce such evidence. In still other cases, there may be no direct 
evidence of the existence or nonexistence of the presumed fact; but, 
because the case must be decided, the law requires a determination 
that the presumed fact exists in light of common experience indicating 
that it usually exists in such cases. Of. BOHLEN, STUDIES IN THE LAW 
OF TORTS 644 (1926). Typical of such presumptions are the presump­
tion that a mailed letter was received (Section 641) and presumptions 
relating to the authenticity of documents (Sections 643-645). 

The presumptions described in Section 603 are not expressions of 
policy; they are expressions of experience. They are intended solely 
to eliminate the need for the trier of fact to reason from the proven 
or established fact to the presumed fact and to forestall argument over 
the existence of the presumed fact when there is no evidence tending 
to prove the nonexistence of the presumed fact. 
[Law Revision Commission Comment (Recommendation, January 1965) ; technical 

correction-Senate J., Apr. 21, 1965] 
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OROSS-REFERENCES 
Definitions: 

Action, see § 105 
Burden of producing evidence, see § 110 
Presumption, see § 600 

Presumptions affecting the burden of producing evidence, see §§ 630-645 
See alBo the OroB8-References under Section 630 

§ 604. Effect of presumption affecting burden of producing evidence 
604. The effect of a presumption affecting the burden of 

producing evidence is to require the trier of fact to assume 
the existence of the presumed fact unless and until evidence 
is introduced which would support a finding of its nonexist­
ence, in which case the trier of fact shall determine the exist­
ence or nonexistence of the presumed fact from the evidence 
and without regard to the presumption. Nothing in this section 
shall be construed to prevent the drawing of any inference 
that may be appropriate. 

Comment. Section 604 describes the manner in which a presumption 
affecting the burden of producing evidence operates. Such a presump­
tion is merely a preliminary assumption in the absence of contrary 
evidence, i.e., evidence sufficient to sustain a finding of the nonexist­
ence of the presumed fact. If contrary evidence is introduced, the trier 
of fact must weigh the inferences arising from the facts that gave rise 
to the presumption against the contrary evidence and resolve the con­
flict. For example, if a party proves that a letter was mailed, the trier of 
fact is required to find that the letter was received in the absence of 
any believable contrary evidence. However, if the adverse party denies 
receipt, the presumption is gone from the case. The trier of fact must 
then weigh the denial of receipt against the infereI1ce of receipt arising 
from proof of mailing and decide whether or not the letter was received. 

If a presumption affecting the burden of producing evidence is relied 
on, the judge must determine whether there is evidence sufficient to 
sustain a finding of the nonexistence of the presumed fact. If there is 
such evidence, the presumption disappears and the judge need say 
nothing about it in his instructions. If there is not evidence sufficient to 
sustain a finding of the nonexistence of the presumed fact, the judge 
should instruct the jury concerning the presumption. If the basic fact 
from which the presumption arises is established (by the pleadings, by 
stipulation, by judicial notice, etc.) so that the existence of the basic 
fact is not a question of fact for the jury, the jury should be instructed 
that the presumed fact is also established. If the basic fact is a ques­
tion of fact for the jury, the judge should charge the jury that, if it 
finds the basic fact, the jury must also find the presumed fact. MORGAN, 
BASIC PROBLEMS OF EVIDENCE 36-38 (1957). 

Of course, in a criminal case, the jury has the power to disregard 
the judge's instructions and find a defendant guilty of a lesser crime 
than that shown by the evidence or acquit a defendant despite the facts 
established by the undisputed evidence. Of. People v. Powell, 34 Ca1.2d 
196,208 P.2d 974 (1949) ; Pike, What Is Second Degree Murder in Oali­
fornia',9 So. CAL. L. REV. 112,128-132 (1936). Nonetheless, the jury 
should be instructed on the rules of law applicable, including those 
rules of law called presumptions. The fact that the jury may choose to 
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disregard the applicable rules of law should not affect the nature of the 
instructions given. See People v. Lem You, 97 Cal. 224, 32 Pac. 11 
(1893); People v. Macken, 32 Cal. App.2d 31, 89 P.2d 173 (1939). 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

Definitions: 
CROSS-REFERENCES 

Burden of producing evidence, see § 110 
Evidence, see § 140 
Inference, see § 600 
Presumption, see § 600 
Trier of fact, see § 285 

§ 605. Presumption affecting the burden of proof defined 
605. A presumption affecting the burden of proof is a pre­

sumption established to implement some public policy other 
than to facilitate the determination of the particular action in 
which the presumption is applied, such as the policy in favor 
of the legitimacy of children, the validity of marriage, the 
stability of titles to property, or the security of those who 
entrust themselves or their property to the administration of 
others. 

Comment. Section 605 describes a presumption affecting the burden 
of proof. Such presumptions are established in order to carry out or to 
effectuate some public policy other than or in addition to the policy 
of facilitating the trial of actions. 

Frequently, presumptions affecting the burden of proof are designed 
to facilitate determination of the action in which they are applied. 
Superficially, therefore, such presumptions may appear merely to be 
presumptions affecting the burden of producing evidence. What makes 
a presumption one affecting the burden of proof is the fact that there 
is always some further reason of policy for the establishment of the 
presumption. It is the existence of this further basis in policy that 
distinguishes a presumption affecting the burden of proof from a pre­
sumption affecting the burden of producing evidence. For example, 
the presumption of death from seven years' absence (Section 667) 
exists in part to facilitate the disposition of actions by supplying a 
rule of thumb to govern certain cases in which there is likely to be 
no direct evidence of the presumed fact. But the policy in favor of 
distributing estates, of settling titles, and of permitting life to proceed 
normally at some time prior to the expiration of the absentee's normal 
life expectancy (perhaps 30 or 40 years) that underlies the presump­
tion indicates that it should be a presumption affecting the burden of 
proof. 

Frequently, too, a presumption affecting the burden of proof will 
have an underlying basis in probability and logical inference. For 
example, the presumption of the validity of a ceremonial marriage 
may be based in part on the probability that most marriages are valid. 
However, an underlying logical inference is not essential. In fact, the 
lack of an underlying inference is a strong indication that the pre­
sumption affects the burden of proof. Only the needs of public policy 
can justify the direction of a particular assumption that is not war· 
ranted by the application of probability and common experience to 
the known facts. Thus, the total lack of any inference underlying the 
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presumption of the negligence of an employer that arises from his 
failure to secure the payment of workmen's compensation (LABOR CODE 
§ 3708) is a clear indication that the presumption is based on public 
policy and affects the burden of proof. Similarly, the fact that the 
presumption of death from seven years' absence may conflict directly 
with the logical inference that life continues for its normal expectancy 
is an indication that the presumption is based on public policy and, 
hence, affects the burden of proof. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Action, see § 105 
Burden of proof, see § 115 
Presumption, see § 600 

CROSS-REFERENCES 

Presumptions affecting the burden of proof, see §§ 660-668 

§ 606. Effect of presumption affecting burden of proof 
606. The effect of a presumption affecting the burden of 

proof is to impose upon the party against whom it operates the 
burden of proof as to the nonexistence of the presumed fact. 

Comment. Section 606 describes the manner in which a presumption 
affecting the burden of proof operates. In the ordinary case, the party 
against whom it is invoked will have the burden of proving the non· 
existence of the presumed fact by a preponderance of the evidence. 
Certain presumptions affecting the burden of proof may be overcome 
only by clear and convincing proof. When such a presumption is 
relied on, the party against whom the presumption operates will have 
a heavier burden of proof and will be required to persuade the trier 
of fact of the nonexistence of the presumed fact by proof" 'sufficiently 
strong to command the unhesitating assent of every reasonable mind.' " 
Sheehan v. Sullivan, 126 Cal. 189, 193, 58 Pac. 543, 544 (1899). 

If the party against whom the presumption operates already has 
the same burden of proof as to the nonexistence of the presumed fact 
that is assigned by the presumption, the presumption can have no 
effect on the case and no instruction in regard to the presumption 
should be given. See Speck v. Sarver, 20 Cal.2d 585, 590, 128 P.2d 16, 
19 (1942) (dissenting opinion by Traynor, J.); Morgan, Instructing 
the Jury Upon Presumptions and Burden of Proof, 47 BABv. L. REV. 59, 
69 (1933). If the evidence is not sufficient to sustain a finding of the 
nonexistence of the presumed fact, the judge's instructions will be 
the same as if the presumption were merely a presumption affecting 
the burden of producing evidence. See the Comment to Section 604. 
If there is evidence of the nonexistence of the presumed fact, the 
judge should instruct the jury on the manner in which the presump­
tion affects the factfinding process. If the basic fact from which the 
presumption arises is so established that the existence of the basic fact 
is not a question of fact for the jury (as, for example, by the pleadings, 
by judicial notice, or by stipulation of the parties), the judge should 
instruct the jury that the existence of the presumed fact is to be 
assumed until the jury is persuaded to the contrary by the requisite 
degree of proof (proof by a preponderance of the evidence, clear and 
convincing proof, etc.). See MCCORMICK, EVIDENCE § 317 at 672 (1954). 
If the basic fact is a question of fact for the jury, the judge should 
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instruct the jury that, if it finds the basic fact, it must also find the 
presumed fact unless persuaded of the nonexistence of the presumed 
fact by the requisite degree of proof. MORGAN, BASIC PROBLEMS OF EVI­
DENCE 38 (1957). 

In a criminal case, a presumption affecting the burden of proof may 
be relied upon by the prosecution to establish an element of the crime 
with which the defendant is charged. The effect of the presumption on 
the factfinding process and the nature of the instructions in such a case 
are described in Section 607 and the Comment thereto. On other issues, 
a presumption affecting the burden of proof will have the same effect 
in a criminal case as it does in a civil case, and the instructions will be 
the same. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Definition: 

Burden of proof, see § 115· 
Effect of presumption that establishes element of crime, see § 607 

§ 607. Effect of certain presumptions in a criminal action 
607. When a presumption affecting the burden of proof 

operates in a criminal action to establish presumptively any 
fact that is essential to the defendant's guilt, the presumption 
operates only if the facts that give rise to the presumption 
have been found or otherwise established beyond a reasonable 
doubt and, in such case, the defendant need only raise a rea­
sonable doubt as to the existence of the presumed fact. 

Comment. If a presumption affecting the burden of proof is relied 
upon by the prosecution in a criminal case to establish a fact essential 
to the defendant's guilt, the defendant will not be required to overcome 
the presumption by clear and convincing evidence or even by a pre­
ponderance of the evidence; the defendant will be required merely to 
raise a reasonable doubt as to the existence of the presumed fact. This 
is the effect of a presumption in a criminal case under existing law. 
People v. Hardy, 33 Ca1.2d 52, 198 P.2d 865 (1948) ; People v. SMtt, 24 
Ca1.2d 774, 151 P.2d 517 (1944); People v. Agnew, 16 Ca1.2d 655. 107 
P.2d 601 (1940). 

Instructions in criminal cases on presumptions affecting the burden 
of proof will be similar to the instructions given on presumptiofts and 
on issues where the defendant has the burden of proof under existing 
law. Where no evidence has been introduced to show the nonexistence 
of the presumed fact, the court should instruct the jury that, if it finds 
beyond a reasonable doubt the facts giving rise to the presumption, it 
should also find the presumed fact. Where some evidence of the non­
existence of the presumed fact has been introduced, the court should 
instruct the jury that, if it finds beyond a reasonable doubt the facts 
giving rise to the presumption, it should also find the presumed fact 
unless the contrary evidence has raised a reasonable doubt as to the 
existence of the presumed fact. Cf. People v. Hardy, 33 Ca1.2d 52,63-64, 
198 P.2d 865, 871-872 (1948) ; People v. Agnew, 16 Ca1.2d 655,661-667, 
107 P.2d 601, 603-607 (1940); People v. Martina, 140 Cal. App.2d 17, 
25,294 P.2d 1015, 1019 (1956). The judge must be careful to specify 
that a presumption is rebutted by any evidence that raises a reasonable 



EVIDENCE CODE--BURDENS OF PROOF AND PRESUMPTIONS 1093 

doubt as to the presumed fact. In the absence of this qualification, the 
jury may be led to believe that the defendant has the burden of disproof 
of the presumed fact by a preponderance of the evidence and the 
instruction will be erroneous. People v. Agnew, 16 Ca1.2d 655, 107 P.2d 
601 (1940). Of. People v. Hardy, 33 Ca1.2d 52, 198 P.2d 865 (1948). 

Of course, in a criminal case, the jury may choose to disregard the 
instructions relating to presumptions. But this should not affect the 
duty of the court to instruct the jury on the rules of law, including 
presumptions, applicable to the case. See the Oomment to Section 604. 

Section 607 does not apply to the "presumption" of sanity. Under 
the Evidence Code, the burden of proof on the issue of sanity is allo­
cated by Section 522, and there is no "presumption" of sanity. See 
EVIDENCE CODE § 522 and the Oomment thereto. Hence, notwithstanding 
the provisions of Section 607, a defendant who pleads insanity has the 
burden of proving by a preponderance of the evidence that he was 
insane. See the Comment to Section 501. 
[Legislative Committee Comment (Senate J., Apr. 21, 1965)] 

Definitions: 
Burden of proof, see § 115 
Oriminal action, see § 130 

OROSS-REFERENCES 

Presumption affecting the burden of proof, see § 605 

Article 2. Conclusive Presumptions 

§ 620. Conclusive presumptions 
620. The presumptions established by this article, and all 

other presumptions declared by law to be conclusive, are con­
clusive presumptions. 

Comment. This article supersedes and continues in effect without 
substantive change the provisions of subdivisions 2, 3, 4, and 5 of 
Section 1962 of the Code of Civil Procedure. Other statutes not listed 
in this article also provide conclusive presumptions. See, e.g., CIVIL 
CODE § 3440. There may also be a few nonstatQ.tory conclusive pre­
sumptions. See WITKIN, CALIFORNIA EVIDENCE § 63 (1958). 

Conclusive presumptions are not evidentiary rules so much as they 
are rules of substantive law. Hence, the Commission has not recom­
mended any substantive revision of the conclusive presumptions con­
tained in this article. 
[Law Revision Commission Oomment (Recommendation, January 1965)] 

Definitions: 
Law, see § 160 
Presumption, see § 600 

§ 621. Legitimacy 

CROSS-REFERENCES 

621. Notwithstanding any other provision of law, the issue 
of a wife cohabiting with her husband, who is not impotent, 
is conclusively presumed to be legitimate. 

Comment. Section 621 restates and supersedes subdivision 5 of Code 
of Civil Procedure Section 1962. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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OROSS-REFERENCES 
Definition: 

Law, see § 140 
Rebuttable presumption of legitimacy, see § 661 

§ 622. Facts recited in wriHen instrument 
622. The facts recited in a written instrument are conclu­

sively presumed to be true as between the parties thereto, or 
their successors in interest; but this rule does not apply to the 
recital of a consideration. 

Comment. Section 622 restates and supersedes subdivision 2 of Code 
of Civil Procedure Section 1962. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 623. Estoppel by own statement or conduct 
623. Whenever a party has, by his own statement or con­

duct, intentionally and deliberately led another to believe a 
particular thing true and to act upon such belief, he is not, in 
any litigation arising out of such statement or conduct, per­
mitted to contradict it. 

Comment. Section 623 restates and supersedes subdivision 3 of Code 
of Civil Procedure Section 1962. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Conduct, see § 125 
Statement, see § 225 

OROSS-REFERENCES 

§ 624. Estoppel of tenant to deny title of landlord 
624. A tenant is not permitted to deny the title of his 

landlord at the time of the commencement of the relation. 
Comment. Section 624 restates and supersedes subdivision 4 of Code 

of Civil Procedure Section 1962. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Article 3. Presumptions Affecting the Burden of Producing Evidence 

§ 630. Presumptions affecting the burden of producing evidence 
630. The presumptions established by this article, and all 

other rebuttable presumptions established by law that fall 
within the criteria of Section 603, are presumptions affecting 
the burden of producing evidence. 

Comment. Article 3 sets forth a list of presumptions, recognized in 
existing law, that are classified here as presumptions affecting the 
burden of producing evidence. The list is not exhaustive. Other pre­
sumptions affecting the burden of producing evidence may be found 
in other codes. Others will be found in the common law. Specific 
statutes will classify some of these, but some must await classification 
by the courts. The list here, however, will eliminate any uncertainty 
as to the proper classification for the presumptions in this article. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Acknowledged writings and official writings presumed genuine, see §§ 1450-1454 
Copy of official writing as prima facie evidence, see § 1530 
Definitions: 

Law, see § 160 
Presumption, see § 600 

Effect of presumption affecting burden of producing evidence, see § 604 
Official record of writing as prima facie evidence, see § 1532 
Prima facie evidence, see § 602 

§ 631. Money delivered by one to another 
631. Money delivered by one to another IS presumed to 

have been due to the latter. 
Comment. Section 631 restates and supersedes the presumption in 

subdivision 7 of Code of Civil Procedure Section 1963. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 604, 630 

§ 632. Thing delivered by one to another 
632. A thing delivered by one to another is presumed to 

have belonged to the latter. 
Comment. Section 632 restates and supersedes the presumption in 

subdivision 8 of Code of Civil Procedure Section 1963. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 604, 630 

§ 633. Obligation delivered up to the debtor 
633. An obligation delivered up to the debtor is presumed 

to have been paid. 
Comment. Section 633 restates and supersedes the presumption in 

subdivision 9 of Code of Civil Procedure Section 1963. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 604, 630 

§ 634. Person in possession of order on himself 
634. A person in possession of an order on himself for the 

payment of money, Or delivery of a thing, is presumed to have 
paid the money or delivered the thing accordingly. 

Comment. Section 634 restates and supersedes the presumption 
found in subdivision 13 of Code of Civil ProcedUre Section 1963. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 604, 630 
Definition: 

Person, see § 175 

§ 635. Obligation possessed by creditor 
635. An obligation possessed by the creditor is presumed 

not to have been paid. 
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Comment. The presumption in Section 635 is a common law pre­
sumption recognized in the California cases. E.g., Light v. Stevens, 
159 Cal. 288, 113 Pac. 659 (1911). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 604, 630 

§ 636. Payment of earlier rent or installments 
636. The payment of earlier rent or installments is pre­

sumed from a receipt for later rent or installments. 
Comment. Section 636 restates and supersedes the presumption in 

subdivision 10 of Code of Civil Procedure Section 1963. 
[Law Revision Commission Comment (Recomme~dation, January 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 604, 630 

§ 637. Ownership of things possessed 
637. The things which a person possesses are presumed to 

be owned by him. 
Comment. Section 637 restates and supersedes the presumption found 

in subdivision 11 of Code of Civil Proc~dure Section 1963. 
[Law Revision Commission Comment (Recommelldation, January 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 604, 630 
Definition: 

Person, see § 175 

§ 638. Ownership of property by person who exercises acts of ownership 
638. A person who exercises acts of ownership over prop­

erty is presumed to be the owner of it. 
Comment. Section 638 restates and supersedes the presumption found 

in subdivision 12 of Code of Civil Procedure Section 1963. Subdivision 
12 of Code of Civil Procedure Section 1963 provides that a presumption 
of ownership arises from common reputation of ownership. This is 
inaccurate, however, for common reputation is not admissible to prove 
private title to property. Berniaud v. Betcher, 76 Cal. 394, 18 Pac. 598 
(1888) ; Simons v. Inyo Cerro Gordo Co., 48 Cal. App. 524, 192 Pac. 
144 (1920). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 604, 630 
Definitions: 

Person, see § 175 
Property, see § 185 

§ 639. Judgment correctly determines rights of parties 
639. A judgment, when not conclusive, is presumed to cor­

rectly determine or set forth the rights of the parties, but 
there is no presumption that the facts essential to the judg­
ment have been correctly determined. 
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Comment. Section 639 restates and supersedes the presumption 
found in subdivision 17 of Code of Civil Procedure Section 1963. The 
presumption involved here is that the judgment correctly determines 
that one party owes another money, or that the parties are divorced, 
or their marriage has been annulled. or any similar rights of the 
parties. The presumption does not apply to the facts underlying the 
judgment. For example, a judgment of annulment is presumed to 
determine correctly that the marriage is void. Clark 'I). City of Los 
Angeles, 187 Cal. App.2d 792, 9 Cal. Rptr. 913 (1960). However, the 
judgment may not be used to establish presumptively that one of the 
parties was guilty of fraud as against some third party who is not 
bound by the judgment. 

In a few cases. a judgment may be used as evidence of the facts 
necessarily determined by the judgment. See, e.g., EVIDENCE CODE §§ 
1300-1302. But, even in those cases, the judgments do not presumptively 
establish the facts determined; they are merely evidence. 
[Law Revision Commission Comment (Recommendation, Jaauary 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 604, 630 
Judgment as hearsay evidence, see §§ 1300-1302 

§ 640. Writing truly dated 
640. A writing is presumed to have been truly dated. 

Comment. Section 640 restates and supersedes the presumption in 
subdivision 23 of Code of Civil Procedure SectiOJl. 1963. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 604, 630 
Definition: 

Writing, see § 250 

§ 641. Letter received in ordinary course of mail 
641. A letter correctly addressed and properly mailed is 

presumed to have been received in the ordinary course of mail. 
Comment. Section 641 restates and supersedeS the presumption in 

subdivision 24 of Code of Civil Procedure Section 1963. 
[Law Revision Commission Comment (Recommendation, Jalluary 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 604, 630 

§ 642. Conveyance by person having duty to convey real property 
642. A trustee or other person, whose duty it was to convey 

real property to a particular person, is presumed to have 
actually conveyed to him when such preliumption is necessary 
to perfect title of such person or his succeSsor in interest. 

Comment. Section 642 restates and supersedes the presumption in 
subdivision 37 of Code of Civil Procedure Section 1963. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 604, 630 
Definitions: 

Person, see § 175 
Real property, see § 205 

4-46607 
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§ 643. Authenticity of ancient document 
643. A deed or will or other writing purporting to create, 

terminate, or affect an interest in real or personal property is 
presumed to be authentic if it: 

( a ) Is at least 30 years old; 
(b) Is in such condition as to create no suspicion concern­

ing its authenticity; 
(c ) Was kept, or if found was found, in a place where 

such writing, if authentic, would be likely to be kept or 
found; and 

(d) Has been generally acted upon as authentic by persons 
having an interest in the matter. 

Comment. Section 643 restates and supersedes the presumption 
found in subdivision 34 of Code of Civil Procedure Section 1963. 
Although the statement of the ancient documents rule in Section 1963 
requires the document to have been acted upon as if genuine before 
the presumption applies, some recent cases have not insisted upon this 
requirement. Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343 
(1960) ; Kirkpatrick v. Tapo Oil Co., 144 Cal. App.2d 404, 301 P.2d 
274 (1956). The requirement that the document be acted upon as 
genuine is, in substance, a requirement of the possession of property 
by those persons who would be entitled to such possession under the 
document if it were genuine. See 7 WIGMORE, EVIDENCE §§ 2141, 2146 
(3d ed. 1940); Tentative Recommendation and a Study Relating to 
the Uniform Rules of Evidence (Article IX. Authentication and Con­
tent of Writings), 6 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES 
101, 135-137 (1964). Giving the ancient documents rule a presumptive 
effect-i.e., requiring a finding of the authenticity of an ancient docu­
ment-seems justified when it is a dispositive instrument and the per­
sons interested in the matter have acted upon the instrument for a 
period of at least 30 years as if it were genuine. Evidence which is not 
of this strength may be sufficient in particular cases to warrant an 
inference of genuineness and thus justify the admission of the docu­
ment into evidence, but the presumption should be confined to those 
cases where the evidence of genuineness is not likely to be disputed. 
See 7 WIGMORE, EVIDENCE § 2146 (3d ed. 1940). Accordingly, Section 
643 limits the presumptive application of the ancient documents rule 
to dispositive instruments. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 604, 630 
Definitions: 

Person, see § 175 
Personal property, see § 180 
Real property, see § 205 
Writing, see § 250 

§ 644. Book purporting to be published by public authority 
644. A book, purporting to be printed or published by 

public authority, is presumed to have been so printed or 
published. 
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Comment. Section 644 restates and supersedes the presumption In 

subdivision 35 of Code of Civil Procedure Section 1963. 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 604, 630 

§ 645. Book purporting to contain reports of cases 
645. A book, purporting to contain reports of cases ad­

judged in the tribunals of the state or nation where the book 
is published, is presumed to contain correct reports of such 
cases. 

Comment. Section 645 restates and supersedes the presumption 
found in subdivision 36 of Code of Civil Procedure Section 1963. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 6()t, 630 
Definition: 

State, see § 220 

Article 4. Presumptions Affecting the Burden of Proof 

§ 660. Presumptions affecting the burden of proof 
660. The presumptions established by this article, and all 

other rebuttable presumptions established by law that fall 
within the criteria of Section 605, are presumptions affecting 
the burden of proof. 

Comment. In some cases it may be difficult to .determine whether a 
particular presumption is a presumption affecting the burden of proof 
or a presumption affecting the burden of producing evidence. To 
avoid uncertainty, it is desirable to classify as many presumptions 
as possible. Article 4 (§§ 660-668), therefore, lists several presumptions 
that are to be regarded as presumptions affecting the burden of proof. 
The list is not exclusive. Other statutory and common law presump­
tions that affect the burden of proof must await classification by the 
courts. 
[Law Revision Commission Comment (Recommendation, January 1965) ; technical 

correction-Senate J., Apr. 21, 1965] 

CROSS-REFERENCES 
Definition: 

Law, see § 160 
Effect of presumption affecting the burden of proof, see § 606 
Hospital records, affidavit attached to copy presumed true, see § 1562 
Privileged communications, presumption of confidentiality, see § 917 

§ 661. Legitimacy 
661. A child of a woman who is or has been married, born 

during the marriage or within 300 days after the dissolution 
thereof, is presumed to be a legitimate child of that marriage. 
This presumption may be disputed only by the people of the 
State of California in a criminal action brought under Section 
270 of the Penal Code or by the husband or wife, or the de­
scendant of one or both of them. In a civil action, this presump­
tion may be rebutted only by clear and convincing proof. 
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Comment. Section 661 restates and supersedes the presumption 
found in Sections 193, 194, and 195 of the Civil Code and subdivision 
31 of Code of Civil Procedure Section 1963 as these sections have been 
interpreted by the courts. 

Civil Code Section 194 provides a presumption of legitimacy for 
children born within ten months after the dissolution of a marriage. The 
courts have said that the ten-month period referred to is actually 300 
days. Estate of McNamara, 181 Cal. 82, 183 Pac. 552 (1919). Hence, 
the more accurate time period has been substituted for the ten-month 
period referred to in Section 194. 

As under existing law, the presumption may be overcome only by 
clear and convincing proof. Kusior v. Silver, 54 Cal.2d 603, 7 Cal. 
Rptr. 129, 354 P.2d 657 (1960). 

Of course, this presumption can be applied only when the conclusive 
presumption of legitimacy stated in Section 621 is inapplicable. K usior 
v. Silver, 54 Ca1.2d 603, 7 Cal, Rptr. 129, 354 P.2d 657 (1960). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS·REFERENCES 
Blood tests to determine paternity, see §§ 890-897 
Classification and effect of presumption, see §§ 606,660 
Conclusive presumption of legitimacy, see § 621 ' 
Definitions: 

Civil action, see § 120 
Criminal action, see § 130 
Proof, see § 190 

§ 662. Owner of legal title to property is owner of beneficial title 
662. The owner of the legal title to property is presumed 

to be the owner of the full beneficial title. This presumption 
may be rebutted only by clear and convincing proof. 

Comment. Section 662 codifies a conimon law presumption recog­
nized in the California cases. The presuJnption may be overcome only 
by clear and convincing proof. Olson v: Olson, 4 Cal.2d 434, 437, 49 
P.2d 827, 828 (1935); Rench v. McMttllen, 82 Cal. App.2d 872, 187 
P.2d 111 (1947). 
[Law Revision Commission Comment (Recommeb.dation, January 1965)] 

CROSS·REFERENCES 
Classification and effect of presumption, see §§ 606, 600 
Definitions: ' 

Proof, see § 190 
Property, see § 185 

§ 663. Ceremonial marriage 
663. A ceremonial marriage is presumed to be valid. 

Comment. Section 663 codifies a common law presumption recog­
nized in the California cases. Estate of Hughson, 173 Cal. 448, 160 
Pac. 548 (1916); Wilcox v. W'ilcox, 171 Cal. 770, 155 Pac. 95 (1916); 
Freeman S.S. Co. v. P",1lsbury, 172 F.2d 321 (9th Cir. 1949). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS·REFERENCES 
Classification and effect of presumption, see §§ 606, 660 
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§ 664. Official duty regularly performed 
664. It is presumed that official duty has been regularly 

performed. This presumption does not apply on an issue as to 
the lawfulness of an arrest if it is found or otherwise estab­
lished that the arrest was made without a warrant. 

Comment. The first sentence of Section 664 restates and supersedes 
subdivision 15 of Code of Civil Procedure Section 1963. 

Under existing law, there is a common law presumption that an arrest 
made without a warrant is unlawful. People v. Agnew, 16' Cal.2d 655, 
107 P.2d 601 (1940). Under this common law presumption, if a person 
arrests another without the color of legality provided by a warrant, 
the person making the arrest must prove the circumstances that justi­
fied the arrest without a warrant. Badillo v. Superior Court, 46 Ca1.2d 
269, 294 P.2d 23 (1956) ; Dragna v. White, 45 Cat2d 469, 471, 289 P.2d 
428, 430 (1955) ("Upon proof of [arrest without process] the burden 
is on the defendants to prove justification for the arrest. "). The second 
sentence of Section 664 makes it clear that the presumption of regular 
performance of official duty is inapplicable whenever facts have been 
established that give rise to the common law presumption regarding 
the illegality of an arrest made without a warrant. . 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 606, 660 

§ 665. Ordinary consequences of voluntary act 
665. A person is presumed to intend the ordinary conse­

quences of his voluntary act. This presumption is inapplicable 
in a criminal action to establish the specific intent of the 
defendant where specific intent is an element of the crime 
charged. 

Comment. Section 665 restates and supersedes the presumption in 
subdivision 3 -of Code of Civil Procedure Section 1963. The second 
sentence in this section also appears in Section 668 (restating the pre­
sumption in subdivision 2 of Code of Civil Procedure Section 1963). 
These sentences reflect the fact that it is error to rely on these pre­
sumptions when specific intent is in issue in a criminal case. See People 
v. Snyder, 15 Cal.2d 706, 104 P.2d 639 (1940) ; People v. Maciel, 71 Cal. 
App. 213, 234 Pac. 877 (1925). 
[Legislative 'Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 606, 660 
Definition: 

Person, see 1175 

§ 666. Judicial action lawful exercise of jurisdiction 
666. Any court of this state or the United States, or any 

court of general jurisdiction in any other state or nation, or 
any judge of such a court, acting as such, is presumed to have 
acted in the lawful exercise of its jurisdiction. This presump­
tion applies only when the act of the cOllrt or judge is under 
collateral attack. 
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Comment. Section 666 restates and supersedes the presumption in 
subdivision 16 of Code of Civil Procedure Section 1963. Under existing 
law, the presumption applies only to courts of general jurisdiction; the 
presumption has been held inapplicable to a superior court in Califor­
nia when acting in a special or limited jurisdiction. Estate of Sharon, 
179 Cal. 447, 177 Pac. 283 (1918). The presumption also has been held 
inapplicable to courts of inferior jurisdiction. Santos v. Dondero, 11 
Cal. App.2d 720, 54 P.2d 764 (1936). There is no reason to perpetuate 
this distinction insofar as the courts of California and of the United 
States are concerned. California's municipal and justice courts are 
served by able and conscientious judges and are no more likely to act 
beyond their jurisdiction than are the superior courts. Moreover, there 
is no reason to suppose that a superior court or a federal court is less 
respectful of its jurisdiction when acting in a limited capacity (for ex­
ample, as a juvenile court) than it is when acting in any other capacity. 
Section 666, therefore, applies to any court or judge of any court of 
California or of the United States. So far as other states are concerned, 
the distinction is still applicable, and the presumption applies only to 
courts of general jurisdiction. 

Under Section 666, as under existing law, the presumption applies 
only when the act of the court or judge is under collateral attack. See 
City of Los Angeles v. Glassell, 203 Cal. 44, 262 Pac. 1084 (1928). 
[Legislative Committee Comment (Assembly J., A.pr. 6, 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 606, 660 
Definitions: 

Criminal action, see § 130 
State, see I 220 

§ 667. Death of person not heard from in seven years 

667. A person not heard from in seven years is presumed 
to be dead. 

Comment. Section 667 restates and supersedes the presumption in 
subdivision 26 of Code of Civil Procedure Section 1963. 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 606, 660 

§ 668. Unlawful intent 
668. An unlawful intent is presumed from the doing of an 

unlawful act. This presumption is inapplicable in a criminal 
action to establish the specific intent of the defendant where 
specific intent is an element of the crime charged. 

Comment. Section 668 restates and supersedes the presumption in 
subdivision 2 of Code of Civil Procedure Section 1963. See the Comment 
to Section 665. 
[Legislative Committee Comment (Assembly J., A.pr. 6, 1965)] 

CROSS-REFERENCES 
Classification and effect of presumption, see §§ 606,660 
Definition: 

Criminal action, see § 130 



DIVISION 6. WITNESSES 
CROSS-REFERENCES 

Expert and other opinion testimony, see § § 800-897 
Number of witnesses to prove fact, see § 411 
Preliminary determinations on admissibility of evidence, see §§ 400-406 
Privileges, see §§ 900-1070 

CHAPTER 1. COMPETENCY 

§ 700. General rule as to competency 
700. Except as otherwise provided by statute, every person 

is qualified to be a witness and no person is disqualified to 
testify to any matter. 

Comment. Section 700 makes it clear that all grounds for disqualifi­
cation of witnesses must be based on statute. There can be no nonstat­
utory grounds for disqualification. The section is similar to and 
supersedes Section 1879 of the Code of Civil Procedure, which provides 
that "all persons . . . who, having organs of sense, can perceive, and 
perceiving, can make known their perceptions to others, may be wit­
nesses. " 

Just as Code of Civil Procedure Section 1879 is limited by various 
statutory restrictions on the competency of witnesses, the broad rule 
stated in Section 700 is also substantially qualified by statutory restric­
tions appearing in the Evidence Code and in other California codes. 
See, e.g., EVIDENCE CODE § 701 (mental or physical capacity to be a 
witness), § 702 (requirement of personal knowledge), § 703 (judge 
as a witness), § 704 (juror as a witness), §§ 900-1070 (privileges), 
§ 1150 (continuing existing law limiting use of juror's evidence con­
cerning jury misconduct); VEHICLE CODE § 40804 (speed trap evi-
dence). . -
[Law Revision Commission Comment (Recommendation, January 1965) : technical 

correction-Senate J., Apr. 21, 1965] 

CROSS-REFERENCES 
Defendant in criminal case, privilege not to be called as a witness and not to testify, 

see § 930 
Definition: 

Statute, see § 230 
Judge as witness, see § 703 
Juror as witness, see §§ 704, 1150 
Mental or physical incapacity to be witness, see § 701 
Personal knowledge requirement, see § 702 
Spouse, privilege not to be called as witness and not to testify, see §§ 970-973 

§ 701. Disqualification of witness 
701. A person is disqualified to be a witness if he is : 
(a) Incapable of expressing himself concerning the matter 

so as to be understood, either directly or through interpreta­
tion by one who can understand him; or 

(b) Incapable of understanding the duty of a witness to tell 
the truth. 

Comment. Under existing law, the competency of a person to be a 
witness is a question to be determined by the court and depends upon 
his capacity to understand the oath and to perceive, recollect, and 

(1103) 
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communicate that which he is offered to relate. "Whether he did per­
ceive accurately, does recollect, and is communicating accurately and 
truthfully are questions of credibility to be resolved by the trier of 
fact." People v. McCaughan, 49 Cal.2d 409, 420, 317 P.2d 974, 981 
(1957). 

Under the Evidence Code, too, the competency of a person to be a 
witness is a question to be determined by the court. See EVIDENCE CODE 
§ 405 and the Comment thereto. However, Section 701 requires the 
court to determine only the prospective witness' capacity to communi­
cate and his understanding of the duty to tell the truth. The missing 
qualifications-the capacity to perceive and to recollect--are deter­
mined in a different manner. Because a witness, qualified under Sec­
tion 701, must have personal knowledge pf the facts to which he testi­
fies (Section 702), he must, of course, have the capacity to perceive and 
to recollect those facts. But. the court I\1ay exclude the testimony of 
a witness for lack of personal knowledge only if no jury could rea­
sonably find that he has such knowledge. See EVIDENCE CODE § 403 
and the Comment thereto. Thus, the Evidence Code has made a per­
son's capacity to perceive and to recollect a condition for the admis­
sion of his testimony concerning a particular matter instead of a con­
dition for his competency to be a witnElss. And, under the Evidence 
Code, if there is evidence that the witness has those capacities. the 
determination whether he in fact perceived and does recollect is left 
to the trier of fact. See EVIDENCE CODE §§ 403 and 702 and the Com­
ments thereto. 

Although Section 701 modifies the existing law with respect to 
determining the competency of witnesses, it seems unlikely that the 
change will have much practical signi:tlcance. Theoretically, Section 
701 may permit children and persons suffering from mental impair­
ment to testify in some instances where they are now disqualified from 
testifying; in practice, however, the California courts have permitted 
children of very tender years and perfions with mental impairment 
to testify. See WITKIN, CALIFORNIA EVIDENCE §§ 389, 390 (1958). See 
also Bradburn v. Peacock, 135 Cal. App.2d 161, 164-165, 286 P.2d 972, 
974 (1955) (reversible error to preclude a child from testifying without 
conducting a voir dire examination to determine his competency: "We 
cannot say that no child of 3 years and 3 :months is capable of re~eiving 
jUi~t impressions of the facts that a mall whom he knows in a truck 
which he knows ran over his little sister .. Nor can we say that no child 
of 3 years and 3 months would remember such facts and be able to 
relate th~m truly at the age of 5." (Elllphasis in original.» ; People 
v. McCaughan, 49 Ca1.2d 409, 317 P.2d 974 (1957) (indicating that 
committed mental patients may be competent witnesses). For further 
discussion, see Tentative Recommendation and a Study Relating to the 
Uniform Rules of Evidence (Article IV. Witnesses), 6 CAL. LAW 
REVISION COMM'N, REP., REC. & STUDIES 701,709-710 (1964). 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

CROSS-REFERENCES 
Determination of whether witness disqualified. see § 405 
See 0180 the OroB8-References under Section 700 . 
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§ 702. Personal knowledge of witness 
702. (a) Subject to Section 801, the testimony of a witness 

concerning a particular matter is inadmissible unless he has 
personal knowledge of the matter. Against the objection of 
a party, such personal knowledge must be shown before the 
witness may testify concerning the matter. 

(b) A witness' personal knowledge of a matter may be 
shown by any otherwise admissible evidence, including his 
own testimony. 

Comment. Section 702 states the general requirement that a witness 
must have personal knowledge of the facts to which he testifies. "Per­
sonal knowledge" means a present recollection of an impression de­
rived from the exercise of the witness' own senses. 2 WIGMORE, EVI­
DENCE § 657 at 762 (3d ed. 1940). Cf. EVIDENCE CODE § 170, defining 
"perceive. " Section 702 restates the substance of and supersedes Code 
of Civil Procedure Section 1845. 

Except to the extent that experts may give opinion testimony not 
based on personal knowledge (see EVIDENCE CODE § 801), the require­
ment of Section 702 is applicable to all witnesses, whether expert or 
not. Certain additional qualifications that an expert witness must 
possess are set forth in Article 1 (commencing with Section 720) of 
Chapter 3. 

Under existing law, as under Section 702, an objection must be made 
to the testimony of a witness who does not have personal knowledge; 
but, if there is no reasonable opportunity to object before the testi­
mony is given, a motion to strike is appropriate after lack of knowledge 
has been shown. Fildew v. Shattuck & Nimmo Warehouse Co., 39 Cal. 
App. 42, 46, 177 Pac. 866, 867 (1918) (objection to question properly 
sustained when foundational showing of personal knowledge was not 
made) ; Sneed v. Marysville Gas & Elec. Co., 149 Cal. 704, 709, 87 Pac. 
376, 378 (1906) (error to overrule motion to strike testimony after 
lack of knowledge shown on cross-examination); Parker v. Smith, 4 
Cal. 105 (1854) (testimony properly stricken by court when lack of 
knowledge shown on cross-examination). 

If a timely objection is made that a witness lacks personal knowledge, 
the court may not receive his testimony subject' to' the condition that 
evidence of personal knowledge be supplied later in the trial. Section 
702 thus limits the ordinary power of the court with respect to the 
order of proof. See EVIDENCE CODE § 403 (b). See also EVIDENCE CODE 
§ 320. 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

CROSS-REFERENCES 
Definition: 

Evidence, see 11140 
Determination of whether witness has personal knowledge, see § 403 
Opinion testimony as to sanity, see § 870 
Opinion testimony generally, see §§ 800-805 
Past memory recorded, see §§ 1237, 1238 
Refreshing memory, see § 771 
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§ 703. Judge as witness 
703. (a) Before the judge presiding at the trial of an 

action may be called to testify in that trial as a witness, he 
shall, in proceedings held out of the presence and hearing of 
the jury, inform the parties of the information he has con­
cerning any fact or matter about which he will be called to 
testify. 

(b) Against the objection of a party, the judge presiding 
at the trial of an action may not testify in that trial as a 
witness. Upon such objection, the judge shall declare a mistrial 
and order the action assigned for trial before another judge. 

(c) The calling of the judge presiding at a trial to testify in 
that trial as a witness shall be deemed a consent to the granting 
of a motion for mistrial, and an objection to such calling of a 
judge shall be deemed a motion for mistrial. 

(d) In the absence of objection by a party, the judge 
presiding at the trial of an action may testify in that trial as 
a witness. 

Comment. Under existing law, a judge may be called as a witness 
even if a party objects, but the judge in his discretion may order the 
trial to be postponed or suspended and to take place before another 
jUdge. CODE CIV. PROC. § 1883 (superseded by EVIDENCE CODE §§ 703 
and 704). But see People v. Connors, 77 Cal. App. 438, 450-457, 246 
Pac. 1072, 1076-1079 (1926) (dictum) (abuse of discretion for the pre­
siding judge to testify to important and necessary facts). 

Section 703, however, precludes the judge from testifying if a party 
objects. Before the judge may be called to testify in a civil or criminal 
action, he must disclose to the parties out of the presence and hearing 
of the jury the information he has concerning the case. After such dis­
closure, if no party objects, the judge is permitted-but not required­
to testify. 

Section 703 is based on the fact that examination and cross-examina­
tion of a jUdge-witness may be embarrassing and prejudicial to a party. 
By testifying as a witness for one party, a judge appears in a partisan 
attitude before the jury. Objections to qllestions and to his testimony 
must be ruled on by the witness himself. The extent of cross-examina­
tion and the introduction of impeaching and rebuttal evidence may be 
limited by the fear of appearing to attack the judge personally. For 
these and other reasons, Section 703 is preferable to Code of Civil 
Procedure Section 1883. 

Subdivision (c) is designed to prevent a plea of double jeopardy by 
a defendant who either calls or objects to the calling of the judge to 
testify. Under subdivision (c), the defendant will, in effect, have 
consented to the mistrial and thus waived any objection to a retrial. 
See WITKIN, CALIFORNIA CRIMES § 193 (1963). 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Definition: 

Action, see § 105 
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§ 704. Juror as witness 
704. (a) Before a juror sworn and impaneled in the trial 

of an action may be called to testify before the jury in that 
trial as a witness, he shall, in proceedings conducted by the 
court out of the presence and hearing of the remaining jurors, 
inform the parties of the information he has concerning any 
fact or matter about which he will be called to testify. 

(b) Against the objection of a party, a juror sworn and im­
paneled in the trial of an action may not testify before the 
jury in that trial as a witness. Upon such objection, the court 
shall declare a mistrial and order the action assigned for trial 
before another jury. 

( c) The calling of a juror to testify before the jury as a 
witness shall be deemed a consent to the granting of a motion 
for mistrial, and an objection to such calling of a juror shall 
be deemed a motion for mistrial. 

(d) In the absence of objection by a party, a juror sworn 
and impaneled in the trial of an action may be compelled to 
testify in that trial as a witness. 

Comment. Under existing law, a juror may be called as a witness 
even if a party objects, but the judge in his discretion may order the 
trial to be postponed or suspended and to take place before another jury. 
CODE CIV. PROC. § 1883 (superseded by EVIDENCE CODE §§ 703 and 
704). Section 704, on the other hand, prevents a juror from testifying 
before the jury if any party objects. 

A juror-witness is in an anomalous position. He manifestly cannot 
weigh his own testimony impartially. A party affected adversely by the 
juror's testimony is placed in an embarrassing position. He cannot freely 
cross-examine or impeach the juror for fear of antagonizing the juror­
and perhaps his fellow jurors as well. And, if he does not attack the 
juror's testimony, the other jurors may give his testimony undue 
weight. For these and other reasons, Section 704 forbids jurors to 
testify over the objection of any party. 

Before a juror may be called to testify before the jury in a civil or 
criminal action, he is required to disclose to the parties out of the 
presence and hearing of the remaining jurors the information he has 
concerning the case. After such disclosure, if no party objects, the juror 
is required to testify. If a party objects, the objection is deemed a 
motion for mistrial and the judge is required to declare a mistrial and 
order the action assigned for trial before another jury. 

Section 704 is concerned only with the problem of a juror who is 
called to testify before the jury. Section 704 does not deal with voir 
dire examinations of jurors, with testimony of jurors in post-verdict 
proceedings (such as on motions for new trial), or with the testimony 
of jurors on any other matter that is to be decided by the court. Cf. 
EVIDENCE CODE § 1150 and the Comment thereto. 

Subdivision (c) is designed to prevent a plea of double jeopardy by 
a defendant who either calls or objects to the calling of the juror to 
testify. Under subdivision (c), the defendant will, in effect, have 
consented to the mistrial and thus waived any objection to a retrial. 
See WITKIN, CALIFORNIA CRIMES § 193 (1963). 
[Legislative Committee Comment (Assembly ;r., Apr. 6, 1965)] 
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CROSS-REFERENCES 
Definition: 

Action, see § 105 
Misconduct of jury, evidence of, see § 1150 

CHAPTER 2. OATH AND CONFRONTATION 

§ 710. Oath required 
710. Every witness before testifying shall take an oath 

or make an affirmation or declaration in the form provided 
bylaw. 

Comment. Sections 710 and 711 restate the substance of and super­
sede Section 1846 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Law, see § 160 
Oath required of interpreter or translator, see § 751 

§ 711. Confrontation 
711. At the trial of an action, a witness can be heard 

only in the presence and subject to the ~xamination of all 
the parties to the action, if they ehoose to attend and ex~ine. 

Comment. See the Comment to Section 710. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Action, see § 105 
Examination of witnesses, see §§ 760-778 

CHAPTER 3. EXPERT WITNESSES 

Article 1. Expert Witne~s Generally 

§ 720. Qualification as an expert witness 
720. (a) A person is qualified to testify as an expert if he 

has special knowledge, skill, experience, training, or education 
sufficient to qualify him as an expert on the subject to which 
his testimony relates. Against the objection of a party, such 
special knowledge, skill, experience, training, or education 
must be shown before the witness may testify as an expert. 

(b) A witness' special knowledge, skill, experience, train­
ing, or education may be shown by any otherwise admissible 
evidence, including his own testimony. 

Comment. This section states existing law as declared in subdivi­
sion 9 (last clause) of Code of Civil Procedure Section 1870, which is 
superseded by Sections 720 and 80l. 

The judge must be satisfied that the proposed witness is an expert. 
People v. Haeussler, 41 Ca1.2d 252, 260 P.2d 8 (1953); Pfingsten v. 
Westenhaver, 39 Cal.2d 12, 244 P.2d 395 (1952); Bossert v. Southern 
Pac. Co., 172 Cal. 504, 157 Pac. 597 (1916); People v. Pacific Gas & 
Elec. Co., 27 Cal. App.2d 725, 81 P.2d 584 (1938). 
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Against the objection of a party, the special qualifications of the 
proposed witness must be shown as a prerequisite to his testimony as an 
expert. With the consent of the parties, the judge may receive a 
witness' testimony conditionally, subject to the necessary foundation 
being supplied later in the trial. See EVIDENCE CODE § 320. Unless the 
foundation is subsequently supplied, however, the judge should grant 
a motion to strike or should order the testimony stricken from the record 
on his own motion. 

The judge's determination that a witness qualifies as an expert 
witness is binding on the trier of fact, but the trier of fact may 
consider the witness' qualifications as an expert in determining the 
weight to be given his testimony. Pfingsten v. Westenhaver, 39 Cal.2d 
12,244 P.2d 395 (1952) ; Howland v. Oakland Consolo St. Ry., 110 Cal. 
513, 42 Pac. 983 (1895); Estate of Johnson, 100 Cal. App.2d 73, 223 
P.2d 105 (1950). See EVIDENCE CODE §§ 405 and 406 and the Comments 
thereto. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Blood test experts, qualifications, see § 893 
Court may limit number of experts, see § 723 
Cross-examination concerning qualifications, see § 721 
Definition: 

Evidence, see § 140 . 
Determination 01 whether witness is an expert, see § 405 
Handwriting, opinion as to, see § 1416 
Interpreters, see §§ 750-754 
Opinion testimony generally). see §§ 801-805 
Sanity, opinion as to, see § !S70 
Translators, see f§ 750-754 
Writing, authenticity of, see § 1418 

§ 721. Cross-examination of expert witness 
721. (a) Subject to subdivision (b), a witness testifying 

as an expert may be cross-examined to the same extent as 
any other witness and, in addition, may be fully cross-exam­
ined as to (1) his qualifications, (2) the subject to which his 
expert testimony relates, and (3) the matter upon which his 
opinion is based and the reasons for his opinion. 

(b) If a witness testifying as an expert testifies in the form 
of an opinion, he may not be cross-examined in regard to the 
content or tenor of any scientific, tecb,nical, or professiona1 
text, treatise, journal, or similar publication unless: 

(1) The witness referred to, considered, or relied upon such 
publication in arriving ·at or forming his opinion; or 

(2) Such publication has been admitted in evidence. 
Comment. Under Section 721, a witness who testifies as an expert 

may, of course, be cross-examined to the same extent as any other wit­
ness. See Chapter 5 (commencing with Section 760). But, under subdi­
vision (a) of Section 721, as under existing law, the expert witness is 
also subject to a somewhat broader cross-examination: "Once an expert 
offers his opinion, however, he exposes himself to the kind of inquiry 
which ordinarily would have no place in the cross-examination of a 
factual witness. The expert invites investigation into the extent of his 
knowledge, the reasons for his opinion including facts and other mat­
ters upon which it is based (Code Civ. Proc., § 1872), and which he 
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took into consideration; and he may be 'subjected to the most rigid 
cross examination' concerning his qualifications, and his opinion and 
its sources [citation omitted]." Hope v. Arrowhead & Puritas Waters, 
Inc., 174 Cal. App.2d 222, 230, 344 P.2d 428, 433 (1959). The cross­
examination rule stated in subdivision (a) is based in part on the last 
clause of Code of Civil Procedure Section 1872. 

Subdivision (b) clarifies a matter concerning which there is con­
siderable confusion in the California decisions. It is at least clear under 
existing law that an expert witness may be cross-examined in regard 
to those books on which he relied in forming or arriving at his opinion. 
Lewis v. Johnson, 12 Cal.2d 558, 86 P.2d 99 (1939); People v. Hooper, 
10 Cal. App.2d 332, 51 P.2d 1131 (1935). Dicta in some decisions indi­
cate that the cross-examiner is strictly limited to the books relied on 
by the expert witness. See, e.g., Baily v. Kreutzmann, 141 Cal. 519, 75 
Pac. 104 (1904). Other cases, however, suggest that an expert witness 
may be cross-examined in regard to any book of the same character 
as the books on which he relied in forming his opinion. Griffith v. Los 
Angeles Pac. Co., 14 Cal. App. 145, 111 Pac. 107 (1910). See Salgo v. 
Leland Stanford etc. Bd. Trustees, 154 Cal. App.2d 560, 317 P.2d 170 
(1957) ; Gluckstein v. Lipsett, 93 Cal. App.2d 391, 209 P.2d 98 (1949) 
(reviewing California authorities). (Possibly, the cross-examiner is 
restricted under this view to the use of such books as "are not in 
harmony with the testimony of the witness." Griffith v. Los Angeles 
Pac. 00., supra.) Language in several earlier cases indicated that the 
cross-examiner could use books to test the competency of an expert 
witness, whether or not the expert relied on books in forming his 
opinion. Fisher v. Southern Pac. R.R., 89 Cal. 399, 26 Pac. 894 (1891) ; 
People v. Hooper, 10 Cal. App.2d 332, 51 P.2d 1131 (1935). More 
recent decisions indicate, however, that the opinion of an expert wit­
ness must be based either generally or sp~cificany on books before the 
expert can be cross-examined concerning them. Lewis v. Johnson, 12 
Cal.2d 558, 86 P.2d 99 (1939); Salgo v. Leland Stanford etc. Bd. 
Trustees, 154 Cal. App.2d 560, 317 P.2d 170 (1957); Gluckstein v. 
Lipsett, 93 Cal. App.2d 391, 209 P.2d 98 (1949). The conflicting Cali­
fornia cases are gathered in Annot., 60 A.L.R.2d 77 (1958). 

If an expert witness has relied on a particular publication in forming 
his opinion, it is necessary to permit cross-examination in regard to 
that pUblication in order to show whether the expert correctly read, 
interpreted, and applied the portions he relied on. Similarly, it is 
important to permit an expert witness to be cross-examined concerning 
those publications referred to or considered by him even though not 
specifically relied on by him in forming his opinion. An expert's reasons 
for not relying on particular publications that were referred to or 
considered by him while forming his opinion may reveal important 
information bearing upon the credibility of his testimony. However, a 
rule permitting cross-examination on technical treatises not considered 
by the expert witness would permit the cross-examiner to utilize this 
opportunity not for its ostensible purpose-to test the expert's opin­
ion-but to bring before the trier of fact the opinions of absentee 
authors without the safeguard of cross-examination. Although the 
court would be required upon request to caution the jury that the 
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statements read are not to be considered evidence of the truth of the 
propositions stated, there is a danger that at least some jurors might 
rely on the author's statements for this purpose. Yet, the statements 
in the text might be based on inadequate background research, might 
be subject to unexpressed qualifications that would be applicable to the 
case before the court, or might be unreliable for some other reason that 
could be revealed if the author were subject to cross-examination. 
Therefore, subdivision (b) does not permit cross-examination of an 
expert witness on scientific, technical, or professional works not 
referred to, considered, or relied on by him. 

If a particular publication has already been admitted in evidence, 
however, the reason for subdivision (b)-to prevent inadmissible evi­
deuce from being brought before the jury-is inapplicable. Hence, the 
subdivision permits an expert witness to be examined concerning such 
a publication without regard to whether he referred to, considered, 
or relied on it in forming his opinion. Cf. Laird v. T. W. Mather, Inc., 
51 Cal.2d 210,331 P.2d 617 (1958). 

The rule stated in subdivision (b) thus provides a fair and workable 
solution to this conflict of competing interests with respect to the 
permissible use of scientific, technical, or professional publications by 
the cross-examiner. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CROSS-REFERENCES 
Commercial, scientific, and similar publications as hearsay evidence, see §§ 1340, 

1341 
Cross-examination generally. see §§ 76()'778 
Definition: 

Cross-examination, see § 761 
Opinion testimony generally, see §§ 801-805 

§ 722. Credibility of expert witness 
722. (a) The fact of tlhe appointment of an expert witness 

by the court may be revealed to the trier of fact. 
(b) The compensation and expenses paid or to be paid to 

an expert witness by the party calling him is a proper subject 
of inquiry by any adverse party as relevant to the credibility of 
the witness and the weight of his testimony. 

Comment. Subdivision (a) of Section 722 codifies a rule recognized 
in the California decisions. People v. Cornell, 203 Cal. 144, 263 Pac. 
216 (1928); People v. Strong, 114 Cal. App. 522, 300 Pac. 84 (1931). 

Subdivision (b) of Section 722 restates the substance of Section 
1256.2 of the Code of Civil Procedure. Section 1256.2, however, applies 
only in condemnation cases, while Section 722 is not so limited. It is 
uncertain whether the California law in other fields of litigation is as 
stated in Section 722. At least one California case has held that an 
expert could be asked whether he was being compensated but that 
he could not be asked the amount of the compensation. People v. 
Tomalty, 14 Cal. App. 224, 111 Pac. 513 (1910). However, the decision 
may have been based on the discretionary right of the trial judge to 
curtail collateral inquiry. 
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In any event, the rule enunciated in Section 722 is a desirable rule. 
The tendency of some experts to become advocates for the party 
employing them has been recognized. 2 WIGMORE, EVIDENCE § 563 (3d 
ed. 1940); Friedenthal, Discovery and Use of an Adverse Party's 
Expert Information, 14 STAN. L. REV. 455, 485-486 (1962). The jury 
can better appraise the extent to which bias may have influenced an 
expert's opinion if it is informed of the amount of his fee-and, hence, 
the extent of his possible feeling of obligation to the party calling him. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Credibility of witnesses generally, see §§ 780,785-791 
Definition: 

Trier of fact, see § 235 

§ 723. Limit on number of expert witnesses 
723. The court may, at any time before or during the trial 

of an action, limit the number of expert witnesses to be called 
by any party. 

Comment. Section 723 restates the substance of and supersedes the 
last sentence of Section 1871 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

CROSS-REFERENCES 
Cumulative evidence, exclusion, see § 352 
Definition: 

Action, see § 105 

Article 2. Appointment of Expert Witness by Court 

§ 730. Appointment of expert by court 
730. When it appears to the court, at any time before or 

during the trial of an action, that expert evidence is or may 
be required by the court or by any party to the action, the 
court on its own motion or on motion of any party may ap­
point one or more experts to investigate, to render a report 
as may be ordered by the court, and to testify as an expert at 
the trial of the action relative to the fact or matter as to which 
such expert evidence is or may 'be required. The court may 
fix the compensation for such services, if any, rendered by any 
person appointed under this section, in addition to any service 
as a witness, at such amount as seems reasonable to the court. 

Comment. Section 730 restates the substance of and supersedes the 
first paragraph of Section 1871 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommen~tion, January 1965)] 

CROSS-REFERENCES 
Appointment of blood test experts, see §§ 890-897 
Appointment of expert may be revealed to trier of fact, see § 722 
Appointment of expert on matters to be judicially noticed, see § 460 
Appointment of interpreter or translator, see §§ 750-754 
Definitions: 

Action, see § 105 
Evidence, see § 140 

Opinion testimony by expert, see II 801-805 
Qualification of expert, see § 720 
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§ 731. Payment of court-appointed expert 
731. (a) In all criminal actions and juvenile court pro­

ceedings, the compensation fixed under Section 730 shall be 
a charge against the county in which such action or proceeding 
is pending and shall be paid out of the treasury of such county 
on order of the court. 

(b) In any county in which the board of supervisors so pro­
vides, the compensation fixed under Section 730 for medical ex­
perts in civil actions in such county shall be a charge against 
and paid out of the treasury of such county on order of the 
court. 

( c ) Except as otherwise provided in this section, in all 
civil actions, the compensation fixed under Section. 730 shall, 
in the first instance, be apportioned and charged to the several 
parties in such proportion as the court may determine and 
may thereafter be taxed and allowed in like manner as other 
costs. 

Comm~nt. Section 731 restates the substance of and supersedes the 
second paragraph of Section 1871 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation. January 1965)] 

. CROSS-REFERENCES 
Compensation of: 

Blood test experts, see II 894, 896 
Interpreters and translators, see §§ 752-754 

Definitions: 
Civil action, see § 120 
Criminal action, see § 130 

§ 732. Calling and examining court-appointed expert, 
732. Any expert appointed by the cQUrt under Section 730 

may be called and examined by the court or by any party to 
the action. When such witness is called and examined by the 
court, the parties have the same right as is expressed in Section 
775 to cross-examine the witness and to object to the questions 
asked and the evidence adduced. 

Comment. Section 732 restates the substance pf and supersedes the 
fourth paragraph of Section 1871 of the Code of Civil Procedure. 
Section 732 refers to Section 775, which is based on language 
originally contained in Section 1871. Section 775 permits each party 
to the action to object to questions asked and ~vidence adduced and, 
also, to cross-examine any person called by the court as a witness to 
the same extent as if such person were called as a witness by an adverse 
party. 
[Law Revision Commission Comment (Recommendation, January 1965)]· 

CROSS-REFERENCES 
Appointment by court, disclosure of, see § 722 
Cross-examination of expert witnesses generally, see § 721 
Definitions: 

Action, see § 105 
Cross-examination, see § 761 
Evidence, see § 140 

Examination of witnesses generally, see §§ 760-778 
Opinion testimony by expert, see §§ 801-805 
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§ 733. Right to produce other expert evidence 
733. Nothing contained in this article shall be deemed or 

construed to prevent any party to any action from producing 
other expert evidence on the same fact or matter mentioned 
in Section 730; but, where other expert witnesses are called 
by a party to the action, their fees shall be paid by the party 
calling them and only ordinary witness fees shall be taxed 
as costs in the action. 

Comment. Section 733 restates the substance of and supersedes the 
third paragraph of Section 1871 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Court may limit number of expert witnesses, see § 723 
Definitions: 

Action, see § 105 
Evidence, see § 140 

Similar provision: 
Blood test experts, see § 897 

CHAPTER 4. INTERPRETERS AND TRANSLATORS 

§ 750. Rules relating to witnesses apply to interpreters and translators 
750. A person who serves as an interpreter or translator 

in any action is subject to all the rules of law relating to 
witnesses. 

Comment. Section 750 codifies existing law. E.g., People v. Lem Deo, 
132 Cal. 199, 201, 64 Pac. 265, 266 (1901) (interpreter); People v. 
Bardin, 148 Cal. App.2d 776,307 P.2d 384 (1957) (translator). 
[Law Revision Commission Comment (Recommendation, January 1965 ) ] 

CROSS-REFERENCES 
Credibility of witnesses, see §§ 722,780,785-791 
Cross-examination of expert witnesses, see § 721 
Definitions: 

Action, see § 105 
Law, see § 160 

Examination of witnesses generally, see §§ 760-778 
Qualification as expert witness, see § 720 
8ee also the Oross-References under Section 700 

§ 751. Oath required of interpreters and translators 
751. (a) An interpreter shall take an oath that he will 

make a true interpretation to the witness in a language that 
the witness understands and that he will make a true inter­
pretation of the witness' answers to questions to counsel, court, 
or jury, in the English language, with his best skill and judg­
ment. 

(b) A translator shall take an oath that he will make a 
true translation in the English language of any writing he 
is to decipher or translate. 

Comment. Section 751 is based on language presently contained in 
subdivision (c) of Section 1885 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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Oath, see § 165 
Writing, see § 250 
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CROSS-REFERENCES 

§ 752. Interpreters for witnesses 

1115 

752. (a) When a witness is incapable of hearing or under­
standing the English language or is incapable of expressing 
himself in the English language so as to be understood directly 
by counsel, court, and jury, an interpreter whom he can under­
stand and who can understand him shall be sworn to interpret 
for him. 

(b) The interpreter may be appointed and compensated as 
provided in Article 2 (commencing with Section 730) of 
Chapter 3. 

Comment. Section 752 restates the substance of and supersedes Sec­
tion 1884 of the Code of Civil Procedure. It is drawn broadly enough 
to authorize the use of an interpreter for a person whose inability to 
be understood directly stems from physical disability as well as from 
lack of understanding of the English language. See discussion in 
People v. Walker, 69 Cal. App. 475, 231 Pac. 572 (1924). Under Sec­
tion 752, as under existing law, whether an interpreter should be 
appointed is largely within the discretion of the trial judge. People v. 
Holtzclaw, 76 Cal. App. 168, 243 Pac. 894 (1926). 

Subdivision (b) of Section 752 substitutes for the detailed language 
in Code of Civil Procedure Section 1884 a reference to the general 
authority of a court to appoint expert witnesses, since interpreters are 
treated as expert witnesses and subject to the same rules of competency 
and examination as are experts generally. The existing procedure pro­
vided by Code of Civil Procedure Section 1884 does not insure that 
an interpreter who is required to testify will be paid reasonable com­
pensation for his services. Section 752 corrects this deficiency in the 
existing law. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Appointment of expert witness by court, see §§ 730-733 
Interpreter for deaf person in certain actions, see § 754 
Interpreter subject to rules applicable to witnesses, see § 750 
Interpreter's oath, see § 751 
8ee alBo the OroBB-ReferenceB under Section 750 

§ 753. Translators of writings 
753. (a) When the written characters in a writing offered 

in evidence are incapable of being deciphered or understood 
directly, a translator who can decipher the characters or un­
derstand the language shall be sworn to decipher or trans­
late the writing. 

(b) The translator may be appointed and compensated as 
provided in Article 2 (commencing with Section 730) of 
Chapter 3. 

Comment. Section 753 restates the substance of and supersedes Sec­
tion 1863 of the Code of Civil Procedure, but the language of Section 
753 is new. The same principles that require the appointment of an 
interpreter for a witness who is incapable of eJCl)ressing himself so as 
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to be understood directly apply with equal force to documentary evi­
dence. See EVIDENCE CODE § 752 and the Comment thereto. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Appointment of expert witness by court, see §§ 730-733 
Definitions: 

Evidence, see § 140 
Writing, see § 250 

Translator subject to rules applicable to witnesses, see § 750 
Translator's oath, see § 751 
See alBo the CroBB-ReferenceB under Section 750 

§ 754. Interpreters for deaf in criminal and commitment cases 
754. ( a) As used in this section, "deaf person" means a. 

person with a hearing loss so great as to prevent his under­
standing language spoken in a nQrmal tone. 

(b) In any criminal action where the defendant is a deaf 
person, all of the proceedings of the trial shall be interpreted 
to him in a language that he understands by a qualified inter­
preter appointed by the court. 

(c) In any action where the mental condition of a deaf 
person is being considered and. where such person may be 
committed to a mental institution, all of the court proceedings 
pertaining to him shall be interpreted to him in a language 
that he understands by a qualified interpreter appointed by 
the court. 

(d) Interpreters appointed un!Ier this section shall be paid 
for their services a reasonable stun to be. determined by the 
court, which shall be a charge against the county in which 
such action is pending and shall' be paid out of the treasury 
of such county on order of the court. 

Comment. Section 754 restates the substance of and supersedes Sec­
tion 1885 of the Code of Civil Procedure. Subdivision (c) of Section 
1885 is not continued in Section 754 but is restated in substance in 
Section 751. 

The phrase "with or without a hearing aid" has been deleted from 
the definition of "deaf person" as unne~essary. The court's inquiry 
should be directed towards the ability of the person to hear; the court 
should not be concerned with the means by which he might be enabled 
to hear. . 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Action, see § 105 
Criminal action, see § 130 

See alBo the CroBB-ReferenceB under Sections 750 and 752 

CHAPTER 5. METHOD AND SCOPE OF EXAMINATION 

Article 1. Definitions 

§ 760. "Direct examination" 
760. "Direct examination" is the first examination of a 

witness upon a matter that is not within the scope of a previ­
ous examination of the witness. 
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Comment. Section 760 restates the substance of and supersedes the 
first clause of Code of Civil Procedure Section 2045 and the last clause 
of Code of Civil Procedure Section 2048. Under Section 760, an exam-· 
ination of a witness called by another party is direct examination if 
the examination relates to a matter that is not within the scope of the 
previous examination of the witness. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Examination of; 

Adverse party, see § 776 
Blood test expert, see § 893 
Hearsay declarant, see § 1203 
Person upon whose statement expert bases opinion, see § 804 
Witness called by court, see § 775 

Leading questions on direct examination, see § 767 
Opinion testimony, giving supporting matter on direct examination, see § 802 
Order of examination, see § 772 

§ 761. "Cross-examination" 
761. "Cross-examination" is the examination of a witness 

by a party other than the direct ex~er upon a matter that 
is within the scope of the direct examination of the witness. 

Comment. Section 761 restates the substance of and supersedes the 
definition of "cross-examination" found in Secti9n 2045 ofilie Code of 
Civil Procedure. In accordance with existing la~, it limits cross-exam­
ination of a witness to the scope of the witnes*' direct examination. 
See generally WITKIN, CALIFORNIA EVIDENCE §§: 622-638 (1958). 

Section 761, together with Section 773, retairuithe cross-examination 
rule now applicable to a defendant in a criminal action who testifies 
as a witness in that action. See People v. McO(Jrthy, 88 Cal. App.2d 
883, 200 P.2d 69 (1948). See also People v. AJlrighini, 122 Cal. 121, 
54 Pac. 591 (1898) ; People v. O'Brien, 66 Cal. 602, 6 Pac. 695 (1885); 
WITKIN, CALIFORNIA EVIDENCE § 629 (1958). See also EVIDENCE CoDE 
§ 772(d). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition; 

Direct examination, see § 760 
Order of examination, see § 772 
Scope of cross-examination, see § 773 . ! 
See also the GrOll-Reference. under Sections 760 and 773 

§ 762. "Redirect examination" 
762. "Redirect examination" is an examination of a wit­

ness by the direct examiner subsequent to the cross-eX8JJ)ina­
tion of the witness. 

Comment. "Redirect examination" and "recross-examination" are 
not defined in existing statutes, but the terms are recognized in prac.­
tice. See WITKIN, CALIFORNIA EVIDENCE §§ 697, 698 (1958). The scope 
of redirect and recross-examination is limited by Section 774. 

The definition of "redirect examination" embraces not only the 
examination immediately following cross-examination of the witness 
but· also any subsequent re-examination of the witness by the direct 
examiner. 
[Law Revision Commission Comment (Recommendation, J~uary 1965)] 
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CROSS-REFERENCES 
Definition: 

Cross-examination, see § 761 
Leading questions on redirect examination, see § 767 
Order of examination, see § 772 
Re-examination generally, see § 774 

§ 763. "Recross-examination" 
763. "Recross-examination" is an examination of a witness 

by a cross-examiner subsequent to a redirect examination of 
the witness. 

Comment. See the Comment to Section 762. The definition of "re­
cross-examination" embraces not only the examination immediately 
following the first redirect examination of the witness but also any 
subsequent re-examination of the witness by a cross-examiner. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Redirect examination, see § 762 
Leading questions on recross-examination, see § 767 
Order of examination, I!ee § 772 . 
Re-examination generally, see § 774 

§ 764. "Leading question" 
764. A "leading question" is a question that suggests to 

the witness the answer that the examining party desires. 
Comment. Section 764 restates the substance of and supersedes the 

first sentence of Section 2046 of the Code of Civil Procedure. For 
restrictions on the use of leading questions in the examination of a 
witness, see EVIDENCE CODE § 767 and the Comment thereto. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Leading questions, when permitted, see § 767 

Article 2. Examination of Witnesses 

§ 765. Court to control mode of interrogation 
765. The court shall exercise reasonable control over the 

mode of interrogation of a witness so as (a) to make such in­
terrogation as rapid, as distinct, and as effective for the as­
certainment of the truth, as may be, and (b) to protect the 
witness from undue harassment or embarrassment. 

Comment. Section 765 restates the s1;lbstance of and supersedes 
Section 2044 of the Code of Civil Procedure. As to the latitude per­
mitted the judge in controlling the examination of witnesses under 
existing law, which is continued in effect by Section 765, see Commercial 
Union Assur. Co. v. Pacific Gas db Elec. Co., 220 Cal. 515, 31 P.2d 793 
(1934). See also People v. Davis, 6 Cal. App. 229, 91 Pac. 810 (1907). 
[Law Revision Commission Comment (Re('ommendation, January 1965) ] 

§ 766. Responsive answers 
766. A witness must give responsive answers to questions, 

and answers that are not responsive shall be stricken on motion 
of any party. 
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Comment. Section 766 restates the substance of and supersedes 
Section 2056 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 767. Leading questions 
767. Except under special circumstances where the inter­

ests of justice otherwise require: 
(a) A leading question may not be asked of a witness on 

direct or redirect examination. 
(b) A leading question may be asked of a witness on cross­

examination or recross-examination. 
Comment. Subdivision (a) restates the substance of and supersedes 

the last sentence of Section 2046 of the Code of Civil Procedure. Sub­
division (b) is based on and supersedes a phrase that appears in Code 
of Civil Procedure Section 2048. 

The exception stated at the beginning of the section continues the 
present law that permits leading questions on direct examination where 
there is little danger of improper suggestion or where such questions are 
necessary to obtain relevant evidence. This would permit leading ques­
tions on direct examination for preliminary matters, refreshing recollec­
tion, and examining handicapped witnesses, expert witnesses, and hostile 
witnesses. See WITKIN, CALIFORNIA EVIDENCE §§ 591, 592 (1958); 3 
WIGMORE, EVIDENCE § 769 et seq. (3d ed. 1940). The court may also 
forbid the asking of leading questions on cross-examination where the 
witness is biased in favor of the cross-examiner and would be unduly 
susceptible to the influence of questions that suggested the desired 
answer. See 3 WIGMORE, EVIDENCE § 773 (3d ed. 1940). 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Cross-examination by party whose interest iR not adverse to party calling witness, 

see § 773 
Definitions: 

Cross-examination, see § 761 
Direct examination, see § 760 
Leading question, see § 764 
Recross-examination, see § 763 
Redirect examination, see § 762 

See alBo the OroBl-ReferenceB under Section 760 

§ 768. Writings 
768. (a) In examining a witness concerning a writing, it 

is not necessary to show, read, or disc~ose to him any part 
of the writing. 

(b) If a writing is shown to a witn~ss, all parties to the 
action must be given an opportunity to inspect it before any 
question concerning it may be asked of the witness. 

Comment. Existing law apparently does not require that a writing 
(other than one containing prior inconsistent statements used for im­
peachment purposes) be shown to a witness before he can be examined 
concerning it. Section 2054 of the Code of Civil Procedure, which 
seems to so require, actually requires only that the adverse party be 
given an opportunity to inspect any writing that is actually shown 
to a witness before the witness can be examined concerning the writ­
ing. See People v. Briggs, 58 Cal.2d 385, 413, 24 Cal. Rptr. 417, 435,374 
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P.2d 257, 275 (1962); People v. Keyes, 103 Cal. App. 624, 284 Pac. 
1096 (1930) (hearing denied) ; People v. De Angelli, 34 Cal. App. 716, 
168 Pac. 699 (1917). Section 768 clarifies whatever doubt may exist 
in this regard by declaring that such a writing need not be shown 
to the witness before he can be examined concerning it. Of course, the 
best evidence rule may in some cases preclude eliciting testimony con­
cerning the content of a writing. See EVIDENCE CODE § 1500 and the 
Comment thereto. 

Insofar as Section 768 relates to prior inconsistent statements that 
are in writing, see the Comment to Section 769. 

Subdivision (b) of Section 768 preserves the right of the adverse 
party to inspect a writing that is actually shown to a witness before 
the witness can be examined concerning it. As indicated above, this 
preserves the existing requirement declared in Code of Civil Procedure 
Section 2054. However, the right of inspection has been extended to 
all parties to the action. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Best evidence rule, see § 1500 
Definitions: 

Action, see § 105 
Writing, see § 250 

Disclosing information concerning inconsistent statement, see § 769 
Evidence of inconsistent statement, when permitted, see § 770 
Inconsistent statement as hearsay evidence, see § 1235 

§.769. Inconsistent statement or conduct 
769. In examining a witness· concerning a statement or 

other conduct by him that is inconsistent with any part of his 
testimony at the hearing, it is not necessary to disclose to him 
any information concerning the. statement or other conduct. 

Comment. Section 769 is consistent with the existing California law 
regarding the examination of a witness concerning prior inconsistent 
oral statements. Under existing law, a party need not disclose to a 
witness any information concerning a prior inconsistent oral state­
ment of the witness before asking him questions about the statement. 
People v. Kidd, 56 Cal.2d 759, 765, 16 Cal. Rptr. 793, 796-797, 366 
P.2d 49, 52-53 (1961); People v. Campos, 10 Cal. App.2d 310, 317, 52 
P.2d 251, 254 (1935). However, if a witness' prior inconsistent state­
ments are in writing or, as in the case of former oral testimony, have 
been reduced to writing, "they must be shown to the witness before 
any question is put to him concerning them." CODE CIV. PROC. § 2052 
(sup~rseded by EVIDENCE CODE § 768); Umemoto 'v~ McDonald, 6 
Cal.2d587, 5~2, 58 P.2d 1274, 1276 (1936). 

Section 769 eliminates the distinction made in existing law between 
oral and written statements and permits a witness to be asked questions 
concerning a prior inconsistent statement,'whether written or oral, even 
though no disclosure is made to him concerning the prior statement. 
(Whether a foundational showing is reqllired before other evidence of 
the prior statement may be admitted is not covered in Section 769; 
the prerequisites for the admission of sl1ch evidence are set forth in 
Section 770.) The disclosure of inconsistent written statements that is 
required under existing law limits the effectiveness of cross-examination 
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by removing the element of surprise. The forewarning gives the dis­
honest witness the opportunity to reshape his testimony in conformity 
with the prior statement. The existing rule is based on an English 
common law rule that has been abandoned in England for 100 years. 
See MCCORMICK, EVIDENCE § 28 at 53 (1954). 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

Definitions: 
Conduct, see § 125 
Hearing, see § 145 
Statement, see § 225 

CROSS-REFERENCES 

Evidence of inconsistent statement, when permitted, see § 770 
Bee alBa the Oross-References under Section 770 

§ no; Evidence of inconsistent statement of witness 
770. Unless the interests of justice otherwise require, ex­

trinsic evidence of a statement made by a witness that is incon­
sistent with any part of his testimony at the hearing shall be 
excluded unless: 

(a) The witness was so examined while testifying as to give 
him an opportunity to explain or to deny the statement; or 

(b) The witness has not been excused from giving further 
testimony in the action. 

Comment. Under Section 2052 of the Code of Civil Procedure, ex­
trinsic evidence of a witness' inconsistent statement may be admitted 
only if the witness was given the opportunity, while testifying, to 
explain or deny the contradictory statement. Permitting a witness to 
explain or deny an alleged inconsistent statement is desirable, but 
there is no compelling reason to provide the opportunity for explana­
tion before the inconsistent statement is introduced in evidence. Accord­
ingly, unless the interests of justice otherwise require, Section 770 
permits the judge. to exclude evidence of an inconsistent statement only 
if the witness during his examination was not given an opportunity 
to explain or deny the statement and he has been unconditionally ex­
cused and is not subject to being recalled as a witness. Among other 
things, Section 770 will permit more effective cross-examination and 
impeachment of several collusive witnesses, since there need be no 
disclosure of prior inconsistency before all such witnesses have been 
examined. 

Where the interests of justice require it, the court may permit 
extrinsic· evidence of an inconsistent statement to be admitted even 
though the witness has been excused and has had no opportunity to 
explain or deny the statement. An absolute rule forbidding introduction 
of such evidence where the specified conditions are not met may cause 
hardship in some cases. For example, the party seeking to introduce 
the statement may not have learned of its existence until after the 
witness has left the court and is no longer available to testify. For 
the foundational requirements for the admission of a hearsay declar­
ant's inconsistent statement, see EVIDENCE CODE § 1202 and the Com­
ment thereto. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Definitions: 

Action, see § 105 
Evidence, see § 140 
Hearing, see § 145 
Statement, see § 225 

Disclosure not required when examining witness, see §§ 768, 769 
Hearsay exception for inconsistent statement, see § 1235 
Inconsistent statement of hearsay declarant, see § 1202 

§ 771. Production of writing used to refresh memory 
771. (a) Subject to subdivision (c), if a witness, either 

while testifying or prior thereto, uses a writing to refresh his 
memory with respect to any matter about which he testifies, 
such writing must be produced at the hearing at the request of 
an adverse party and, unless the writing is so produced, the 
testimony of the witness concerning such matter shall be 
stricken. 

(b) If the writing is produced at the hearing, the adverse 
party may, if he chooses, inspect the writing, cross-examine 
the witness concerning it, and introduce in evidence such por­
tion of it as may be pertinent to the testimony of the witness. 

(c) Production of the writing is excused, and the testimony 
of the witness shall not be stricken, if the writing: 

(1) Is not in the possession or control of the witness or the 
party who produced his testimony concerning the matter; and 

(2) Was not reasonably procurable by such party through 
the use of the court's process or other available means. 

Comment. Section 771 grants to an adverse party the right to inspect 
any writing used to refresh a witness' recollection, whether the writing 
is used by the witness while testifying or prior thereto. The right of 
inspection granted by Section 771 may be broader than the similar 
right of inspection granted by Section 2047 of the Gode of Civil Pro­
cedure, for Section 2047 has been interpreted by the courts to grant 
a right of inspection of only those writings used by the witness while 
he is testifying. People v. Gallardo, 41 Cal.2d 57, 257 P.2d 29 (1953); 
People v. Grayson, 172 Cal. App.2d 372, 341 P.2d 820 (1959); Smith 
'V. Smith, 135 Cal. App.2d 100, 286 P.2d 1009 (1955). In a criminal case, 
however, the defendant can compel the prosecution to produce any 
written statement of a prosecution witness relating to matters covered 
in the witness' testimony. People v. Estrada, 54 Cal.2d 713, 7 Cal. Rptr. 
897, 355 P.2d 641 (1960). The extent to which the public policy re­
flected in criminal discovery practice overrides the restrictive inter­
pretation of Code of Civil Procedure Section 2047 is not clear. See 
WITKIN, CALIFORNIA EVIDENCE § 602 (Supp. 1963). In any event, 
Section 771 follows the lead of the criminal cases, such as People v. 
Silberstein, 159 Cal. App.2d Supp. 848, 323 P.2d 591 (1958) (defendant 
entitled to inspect police report used by police officer to refresh his 
recollection before. testifying), and grants a right of inspection without 
regard to when the writing is used to refresh recollection. If a witness' 
testimony depends upon the use of a writing to refresh his recollection, 
the adverse party's right to inspect the writing should not be made to 
depend upon the happenstance of when the writing is used. 
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Subdivision (b) gives an adverse party the right to introduce the 
refreshing memorandum into evidence. An adverse party has a similar 
right under Code of Civil Procedure Section 2047, which is superseded 
by this section. This right is not unlimited, however. Only those parts 
of the refreshing memorandum that are pertinent to the testimony 
given by the witness are admissible under this rule. Cf. People v. Silber­
stein, 159 Cal. App.2d Supp. 848, 851-852, 323 P.2d 591, 593 (1958) 
("the right to inspect [a refreshing writing] cannot be denied although 
its admission in evidence may be refused if . . . its contents are im­
material") ; Dragash v. Western Pac. R.R., 161 Cal. App.2d 233, 326 
P.2d 649 (1958). See also EVIDENCE CODE § 356 and the Comment 
thereto. 

Subdivision (c) excuses the nonproduction of the memory-refreshing 
writing where the writing cannot be produced through no fault of the 
witness or the party eliciting his testimony concerning the matter. 
The rule is analogous to the rule announced in People v. Parham, 60 
Cal.2d 378, 33 Cal. Rptr. 497, 384 P.2d 1001 (1963), which affirmed 
an order denying defendant's motion to strike certain witnesses' 
testimony where the witnesses' prior statements were withheld by the 
Federal Bureau of Investigation. 

It should be noted that there is no restriction in the Evidence Code 
on the means that may be used to refresh recollection. Thus, the limi­
tations on the types of writings that may be used as recorded memory 
under Section 1237 do not limit the types of writings that may be 
used to refresh recollection under Section 771. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

Cross-examination, see § 773 
Definitions: 

CROSS-REFERENCES 

Cross-examination, see § 761 
Evidence, see § 140 
Hearing, see § 145 
Writing, see § 250 

Inspection of writing shown to witness, see § 768 
Past memory recorded, see § 1237 
Prior identification, see § 1238 

§ 772. Order of examination 
772. (a) The examination of a witness shall proceed in 

the following phases: direct examination, cross-examination, 
redirect examination, recross-examination, and continuing 
thereafter by redirect and recross-examination. 

(b) Unless for good cause the court otherwise directs, each 
phase of the examination of a witness must be concluded be­
fore the succeeding phase begins. 

(c) Subject to subdivision (d), a party may, in the dis­
cretion of the court, interrupt his cross-examination, redirect 
examination, or recross-examination of a witness, in order to 
examine the witness upon a matter not within the scope of a 
previous examination of the witness. 

(d) If the witness is the defendant in a criminal action, the 
witness may not, without his consent, be examined under 
direct examination by another party. 
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Comment. Subdivision (a) codifies existing but nonstatutory Cali­
fornia law. See WITKIN, CALIFORNIA EVIDENCE § 576 at 631 (1958). 

Subdivision (b) is based on and supersedes the second sentence of 
Section 2045 of the Code of Civil Procedure. The language of the 
existing section has been expanded, however, to require completion 
of each phase of examination of the witness, not merely the direct 
examination. 

Under subdivision (c), as under existing law, a party examining a 
witness under cross-examination, redirect examination, or recross­
examination may go beyond the scope of the initial direct examination 
if the court permits. See CODE CIV. PROC. §§ 2048 (last clause), 2050; 
WITKIN, CALIFORNIA EVIDENCE §§ 627,697 (1958). Under the definition 
in Section 760, such an extended examination is direct examination. 
CI. CODE CIV. PROC. § 2048 (" such examination is to be subject to the 
same rules as a direct examination"). Such direct examination may, 
however, be subject to the rules applicable to a cross-examination by 
virtue of the provisions of Section 776, 804, or 1203. 

Subdivision (d) states an exception for the defendant-witness in a 
criminal action that reflects existing law. See WITKIN, CALIFORNIA 
EVIDENCE § 629 at 676 (1958). 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Control of mode of interrogation, see § 765 
Cross-examination, see § 773 
Definitions: 

Criminal action, see § 130 
Cross-examination, see § 761 
Direct examination, see § 760 
Recross-examination, see § 763 
Redirect examination, see § 762 

Expert witness, cross-examination of, see § 721 
Expert witness, examination of, see §§ 801-805 
Recall of witnesses, see § 778 
Re-examination, see § 774 
See also the Oross-References under Section 760 

§ 773. Cross-examination 
773. (a) A witness examined by one party may be cross­

examined upon 'any matter within the scope of the direct ex­
amination by each other party to the action in such order as 
the court directs. 

(b) The cross-examination of a witness by any party whose 
interest is not adverse to the party calling him is subject to 
the same rules that are applicable to the direct examination. 

Comment. Subdivision (a) restates the substance of Sections 2045 
(part) and 2048 of the Code of Civil Procedure and Section 1323 of 
the Penal Code. 

Subdivision (b) is based on the holding in Atchison, T. & S.P. Ry. v. 
Southern Pac. Co., 13 Cal. App.2d 505, 57 P.2d 575 (1936). That case 
held that a party not adverse to the direct examiner of a witness did not 
have the right to cross-examine the witness. Under subdivision (a), such 
a party would have the right to cross-examine the witness upon any 
matter within the scope of the direct examination, but he would be 
prohibited by Section 767 from asking leading questions during such 
examination. If the witness testifies on direct examination to matters 
that are, in fact, antagonistic to a party's position, he may be permitted 
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to cross-examine with leading questions even though from a technical 
point of view the interest of the cross-examiner is not adverse to that 
of the direct examiner. Cf. McCarthy v. Mobile Cranes, Inc., 199 Cal. 
App.2d 500, 18 Cal. Rptr. 750 (1962). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Control of mode of interrogation, see § 765 
Definitions: 

Action, see § 105 
Cross-examination, see § 761 
Direct examination, see § 760 

Expert witness, cross-examination of, see § 721 
Expert witness, examination of, see §§ 801-805 
Leading questions on direct and cross-examination, see § 767 
Offer of proof unnecessary on cross-examination, see § 354 
Part of transaction covered, admissibility of whole, see § 356 
Witness called by court, cross-examination of, see §§ 732, 775 
See also the Oross-References under Section 760 

§ 774. Re-examination 
774. A witness once examined cannot be reexamined as 

to the same matter without leave of the court, but he may be 
reexamined as to any new matter upon which he has been 
examined by another party to the action. Leave may be granted 
or withheld in the court's discretion. 

Comment. Section 774 is based on and supersedes the first and third 
sentences of Section 2050 of the Code of Civil Procedure. The nature 
of a re-examination is to be determined in accordance with the defini­
tions in Sections 760-763. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Action, see § 105 
Phases of examination, see § 772 
Recall of witness, see § 778 

§ ns. Court may call witnesses 
775. The court, on its own motion or on the motion of any 

party, may call witnesses and interrogate them the same as if 
they had been produced by a party to the action, and the 
parties may object to the questions asked and the evidence 
adduced the same as if such witnesses were called and exam­
ined by an adverse party. Such witnesses may be cross­
examined by all parties to the action in such order as the 
court directs. 

Comment. The power of the judge to call expert witnesses is well 
recognized by statutory and case law in California. CODE CIV. PROC. 
§ 1871 (recodified as Section 723 and Article 2 (commencing with 
Section 730) of Chapter 3) ; PENAL CODE § 1027; Citizens State Bank 
v. Castro, 105 Cal. App. 284, 287 Pac. 559 (1930). See also CODE CIV. 
PROC. §§ 1884 and 1885 (interpreters), continued in substance by 
Chapter 4 (commencing with Section 750). 

The power of the judge to call other witnesses is also recognized by 
case law. Travis v. Southern Pac. Co., 210 Cal. App.2d 410, 425, 26 
Cal. Rptr. 700, 707-708 (1962) (" [W]e have been cited to no case, 
nor has our independent research disclosed any case, dealing with a 
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civil action in which a witness has been called to the stand by the 
court, over objection of a party. However, we can see no difference 
in this respect between a civil and a criminal case. In both, the en­
deavor of the court and the parties should be to get at the truth of 
the matter in contest. Fundamentally, there is no reason why the 
court in the interests of justice should not call to the stand anyone 
who appears to have relevant, competent and material information."). 

Of course, the judge would be guilty of misconduct were he to show 
partiality or bias in calling and interrogating witnesses. See 2 WITKIN, 

CALIFORNIA PROCEDURE, Trial §§ 14-17 (1954). 
[Legislative Committee Comment (Assembly J., Apr. 6,1965)] 

CROSS-REFERENCES 
Definitions: 

Action, see § 105 
Cross-examination, see § 761 
Evidence, see § 140 

Examination of expert called by court, see § 732 
Leading questions, see § 767 
Objections to evidence, see § 353 
Order of examination, see § 772 

§ 776. Examination of adverse party or witness 
776. (a) A party to the record of any civil action, or a 

person identified with such a party, may be called and examined 
as if under cross-examination by any adverse party at any 
time during the presentation of evidence by the party calling 
the witness. 

(b) A witness examined by a party under this section may 
be cross-examined by all other parties to the action in such 
order as the court directs; but the witness may be examined 
only as if under redirect examination by: 

(1) In the case of a witness who is a party, his own counsel 
and counsel for a party who is not adverse to the witness. 

(2) In the case of a witness who is not a party, counsel for 
the party with whom the witness is identified and counsel for 
a party who is not adverse to the party with whom the witness 
is identified. 

(c) For the purpose of this section, parties represented by 
the same counsel are deemed to be a single party. 

(d) For the purpose of this section, a person is identified 
with a party if he is: 

(1) A person for whose immediate benefit the action is 
prosecuted or defended by the party. 

(2) A director, officer, superintendent, member, agent, em­
ployee, or managing agent of the party or of a person specified 
in paragraph (1), or any public employee of a public entity 
when such public entity is the party. 

(3) A person who was in any of. the relationships specified 
in paragraph (2) at the time of the act or omission giving rise 
to the cause of action. 

(4) A person who was in any of the relationships specified 
in paragraph (2) at the time he obtained knowledge of the 
matter concerning which he is sought to be examined under 
this section. 
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Comment. Section 776 restates the substance of Code of Civil Pro­
cedure Section 2055 as it has been interpreted by the courts. See WIT­
KIN, CALIFORNIA EVIDENCE §§ 607-613 (1958), and pertinent cases cited 
and discussed therein. 

Subdivision (a). Subdivision (a) restates the provisions of Section 
2055 that permit a party to call and examine as if under cross-exami­
nation an adverse party and certain adverse witnesses. However, Sec­
tion 776 substitutes the phrase "or a person identified with such a 
party" for the confusing enumeration of persons listed in the first 
sentence of Section 2055. This phrase is defined in subdivision (d) of 
Section 776 to include all of the persons presently named in Section 
2055. See the Comment to subdivision (d), infra. 

Subdivision (b). Subdivision (b) is based in part on similar provi­
sions contained in Code of Civil Procedure Section 2055. Unlike Sec­
tion 2055, however, this subdivision is drafted in recognition of the 
problems involved in multiple party litigation. Thus, the introductory 
portion of subdivision (b) states the general rule that a witness ex­
amined under this section may be cross-examined by all other parties 
to the action in such order as the court directs. For example, a party 
whose interest in the action is identical with that of the party who 
called the witness for examination under this section has a right to 
cross-examine the witness fully because he, too, has the right to call 
the witness for examination under this section. Similarly, a party 
whose interest in the action is adverse to the party who calls the wit­
ness for examination under this section has the right to cross-examine 
the witness fully unless he is identified with the witness as described 
in paragraphs (1) and (2) of this subdivision. Paragraphs (1) and 
(2) restrict the nature of the cross-examination permitted of a witness 
by a party with whom the witness is identified and by parties whose 
interest in the action is not adverse to the party with whom the wit­
ness is identified. These parties are limited to examination of the 
witness as if under redirect examination. In essence, this means that 
leading questions cannot be asked of the witness by these parties. See 
EVIDENCE CODE § 767. Although the examination must proceed as if it 
were a redirect examination, under Section 761 it is in fact a cross­
examination and limited to the scope of the direct. See also EVIDENCE 
CODE §§ 760, 773. 

Subdivision ( c). Subdivision (c) codifies a principle that has been 
recognized in the California cases even though not explicitly stated 
in Code of Civil Procedure Section 2055. See Gates v. Pendleton, 71 
Cal. App. 752, 236 Pac. 365 (1925); Goehring v. Rogers, 67 Cal. App. 
260, 227 Pac. 689 (1924). 

Subdivision (d). Subdivision (d) lists the classes of persons who 
are "identified with a party" as that phrase and variations of it are 
used in subdivisions (a) and (b) of Section 776. The persons named 
in paragraphs (1) and (2) are those described in the first sentence of 
Code of Civil Procedure Section 2055 as being subject to examination 
pursuant to the section because of a particular relationship to a party. 
See the definitions of "person," "public employee," and "public en­
tity" in EVIDENCE CODE §§ 175, 195, and 200, respectively. In addition, 
paragraph (3) of this subdivision describes persons who were in any 
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of the requisite relationships at the time of the act or omission giving 
rise to the cause of action. This states existing case law. Scott v. Del 
Monte Properties, Inc., 140 Cal. App.2d 756, 295 P.2d 947 (1956); 
Wells v. Lloyd, 35 Cal. App.2d 6, 94 P.2d 373 (1939). Similarly, para­
graph (4) extends this principle to include any person who obtained 
relevant knowledge as a result of such a relationship but who does 
not fit the precise descriptions contained in paragraphs (1) through 
(3). For example, a person whose employment by a party began after 
the cause of action arose and terminated prior to the time of his ex­
amination at the trial would be included in the description contained 
in paragraph (4) if he obtained relevant knowledge of the incident 
as a result of his employment. It is not clear whether this states exist­
ing law, for no California decision has been found that decides this 
question. The paragraph is necessary, however, to preclude a party 
from preventing examination of his employee pursuant to this section 
by the simple expedient of discharging. the employee prior to trial 
and reinstating him afterwards. Of. Wells v. Lloyd, 35 Cal. App.2d 6, 
12, 94 P.2d 373, 376-377 (1939). 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

CROSS-REFERENCES 
Cross-examination generally, see § 773 
Definitions: 

Civil action1 see § 120 
Cross-examInatio~J. see § 761 
Evidence, see § 14u 
Person, see § 175 
Public employee, see § 195 
Public entity, see' 200 
Redirect examination, see § 762 

Leading questions, see § 767 
Offer of proof unnecessary on cross-examination, see § 354 
Order of examination, see § 772 
Re-examination generally, see § 774 

§ 777. Exclusion of witness 
777. (a) Subject to subdivisions (b) and (c), the court 

may exclude from the courtroom any witness not at the time 
under examination so that such witness cannot hear the testi­
mony of other witnesses. 

(b) A party to the action cannot be excluded under this 
section. . 

(c) If a person other than a natural person is a party to 
the action, an officer or employee designated by its attorney 
is entitled to be present. 

Comment. Section 777 is based on and supersedes Section 2043 of 
the Code of Civil Procedure. Under the existing law, the judge exer­
cises broad discretion in regard to the exclusion of witnesses. People 
v. Lariscy, 14 Cal.2d 30, 92 P.2d 638 (1939); People v. Garbutt, 197 
Cal. 200, 239 Pac. 1080 (1925). Cf. PENAL CODE § 867 (power of magis­
trate to exclude witnesses during preliminary examination). See also 
CODE CIV. PROC. § 125 (general discretionary power of the court to 
exclude witnesses). 

Under the existing law, the judge may not exclude a party to an 
action. If the party is a corporation, an officer designated by its attor­
ney is entitled to be present. Section 777 permits the right of presence 
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to be exercised by an employee as well as an officer. Also, because there 
is little practical distinction between corporations and other artificial 
entities and organizations, Section 777 extends the right of presence 
to all artificial parties. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Action, see § 105 
Person, see § 175 

§ 778. Recall of witness 

CROSS-REFERENCES 

778. After a witness has been excused from giving further 
testimony in the action, he cannot be recalled without leave of 
the court. Leave may be granted or withheld in the court's 
discretion. 

Comment. Section 778 restates the substance of and supersedes the 
second and third sentences of Section 2050 of the Code of Civil Pro­
cedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Action, see § 105 
Re-examination of witness, see § 774 
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Comment. Section 780 is a restatement of the existing California law 
as declared in several sections of the Code of Civil Procedure, all of 
which are superseded by this section and other sections in Article 2 
(commencing with Section 785) of this chapter. See, e.g., CODE CIV. 
PROC. §§ 1847, 2049, 2051, 2052, 2053. 

Section 780 is a general catalog of those matters that have any 
tendency in reason to affect the credibility of a witness. So far as the 
admissibility of evidence relating to credibility is concerned, Section 
780 is technically unnecessary because Section 351 declares that "all 
relevant evidence is admissible." However, this section makes it clear 
that matters that may not be "evidence" in a technical sense can af­
fect the credibility of a witness, and it provides a convenient list of 
the most common factors that bear on the question of credibility. See 
Davis v. Ju.dson, 159 Cal. 121, 128, 113 Pac. 147, 150 (1910); La Jolla 
Casa de Manana v. Hopkins, 98 Cal. App.2d 339, 346, 219 P.2d 871, 
876 (1950). See generally WITKIN, CALIFORNIA EVIDENCE §§ 480-485 
(1958). Limitations on the admissibility of evidence offered to attack 
or support the credibility of a witness are stated in Article 2 (com­
mencing with Section 785). 

There is no specific limitation in the Evidence Code on the use of 
impeaching evidence on the ground that it is "collateral". The so­
called "collateral matter" limitation on attacking the credibility of a 
witness excludes evidence relevant to credibility unless such evidence 
is independently relevant to the issue being tried. It is based on the 
sensible notion that trials should be confined to settling those disputes 
between the parties upon which their rights in the litigation depend. 
Under existing law, this "collateral matter" doctrine has been treated 
as an inflexible rule excluding evidence relevant to the credibility of 
the witness. See, e.g., People v. Wells, 33 Cal.2d 330, 340, 202 P.2d 53, 
59 (1949), and cases cited therein. 

The effect of Section 780 (together with Section 351) is to eliminate 
this inflexible rule of exclusion. This is not to say that all evidence of 
a collateral nature offered to attack the credibility of a witness would 
be admissible. Under Section 352, the court has substantial discretion 
to exclude collateral evidence. The effect of Section 780, therefore, is to 
change the present somewhat inflexible "rule of exclusion to a rule of 
discretion to be exercised by the trial judge. 

There is no limitation in the Evidence Code on the use of opinion 
evidence to prove the character of a witness for honesty, veracity, or 
the lack thereof. Hence, under Sections 780 and 1100, such evidence 
is admissible. This represents a change in the present law. See People 
v. Methvin, 53 Cal. 68 (1878). However, the opinion evidence that may 
be offered by those persons intimately familiar with the witness is 
likely to be of more probative value than the generally admissible evi­
dence of reputation. See 7 WIGMORE, EVIDENCE § 1986 (3d ed. 1940). 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Attacking and supporting credibility, limitations on, see §§ 785-791 
Character evidence as affecting credibility, see §§ 786-790, 1100 
Consistent statements, see §§ 791, 1236, 1238 
Definitions; 

Action, see § 105 
Hearing, see § 145 
Proof, see § 190 
Statement, see § 225 
Statute, see § 230 

Exclusion of evidence of little probative value, see § 352 
Expert witnesses, credibility of, see §§ 721, 722 
Hearsay declarant, credibility of, see § 1202 
Inconsistent statements, see §§ 768-770,1235 
Jurors as judges of credibility, see § 312 
'Vitnesses protected from undue harassment or embarrassment, see § 765 

Article 2. Attacking or Supporting Credibility 

§ 785. Parties may attack or support credibility 

1131 

785. The credibility of a witness may be attacked or sup­
ported by any party, including the party calling him. 

Comment. Section 785 eliminates the present restriction on attack­
ing the credibility of one's own witness. Under the existing law, a party 
is precluded from attacking the credibility of his own witness unless 
he has been surprised and damaged by the witness' testimony. CODE 
CIV. PROC. §§ 2049, 2052 (superseded by EVIDENCE CODE §§ 768, 769, 
770, 785) j People v. LeBeau, 39 Cal.2d 146, 148, 245 P.2d 302, 303 
(1952). In large part, the present law rests upon the theory that a 
party producing a witness is bound by his testimony. See discussion 
in SmeUie v. Southern Pac. Co., 212 Cal. 540, 555-556, 299 Pac. 529, 
535 (1931). This theory has long been abandoned in several jurisdic­
tions where the practical exigencies of litigation have been recognized. 
See MCCORMICK, EVIDENCE § 38 (1954). A party has no actual control 
over a person who witnesses an event and is required to testify to aid 
the trier of fact in its function of determining the truth. Hence, a 
party should not be "bound" by the testimony of a witness produced 
by him and should be permitted to attack the credibility of the witness 
without anachronistic limitations. Denial of the right to attack credi­
bility may often work a hardship on a party where by necessity he 
must call a hostile witness. Expanded opportunity for testing credibil­
ity is in keeping with the interest of providing a forum for full and 
free disclosure. In regard to attacking the credibility of a "necessary" 
witness, see generally People v. McFarlane, 134 Cal. 618, 66 Pac. 865 
(1901) j Anthony v. Hobbie, 85 Cal. App.2d 798, 803-804, 193 P.2d 748, 
751 (1948) ; First Nat'l Bank v. De Moulin, 56 Cal. App. 313, 321, 205 
Pac. 92, 96 (1922). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Evidence affecting credibility generally, see § 780 
See aZso the Oro8s-References under Section 780 

§ 786. Character evidence generally 
786. Evidence of traits of his character other than honesty 

or veracity, or their opposites, is inadmissible to attack or 
support the credibility of a witness. 
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Comment. Section 786 limits evidence relating to the character of a 
witness to the character traits necessarily involved in a proper de­
termination of credibility. Other character traits are not sufficiently 
probative of a witness' honesty or veracity to warrant their considera-
tion on the issue of credibility. . 

Section 786 is sUbstantially in accord with the present California 
law. CODE CIV. PROC. § 2051 (superseded by EVIDENCE CODE §§ 780, 
785-788); People v. Yslas} 27 Cal. 630, 633 (1865). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Evidence, see § 140 
Evidence of good character to support credibility, see § 790 
Kinds of character evidence admissible to support or attack credibility, see §§ 787-

789,1100 

§ 787. Specific instances of conduct 
787. Subject to Section 788, evidence of specific instances 

of his conduct relevant only as tending to prove a trait of his 
character is inadmissible to attack or support the credibility 
of a witness. 

Comment. Under Section 787, as under existing law, evidence of 
specific instances of a witness' conduct is inadmissible to prove a trait 
of his character for the purpose of attacking or supporting his credi­
bility. See Sharon v. Sharon, 79 Cal. 633, 673-674, 22 Pac. 26, 38 
(1889); CODE CIV. Paoe. § 2051 (superseded by Section 787 and sev­
eral other sections in Chapter 6). Section 787 is subject, however, to 
Section 788, which permits certain kinds of criminal convictions to be 
used for the purpose of attacking a witness' credibility. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Conviction of crime, when admissible to attack credibility, see § 788 
Definitions : 

Conduct, see § 125 
Evidence, see § 140 

§ 788. Prior felony conviction 
788. For the purpose of attacking the credibility of a wit­

ness, it may be shown by the examination of the witness or by 
the record of the judgment that he has been convicted of a 
felony unless: 

(a) A pardon based on his innocence has been granted to 
the witness by the jurisdiction in which he was convicted. 

(b) A certificate of rehabilitation and pardon has been 
granted to the witness under the provisions of Chapter 3.5 
(commencing with Section 4852.01) of Title 6 of Part 3 of 
the Penal Code. 

( c) The accusatory pleading against the witness has been 
dismissed under the provisions of Penal Code Section 1203.4, 
but this exception does not apply to any criminal trial where 
the witness is being prosecuted for a subsequent offense. 

(d) The conviction was under the laws of another jurisdic­
tion and the witness has been relieved of the penalties and 
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disabilities arising from the conviction pursuant to a procedure 
substantially equivalent to that referred to in subdivision (b) 
or (c). 

Comment. UndE'r Section 787, evidence of specific instances of a wi.t­
ness' conduct is inadmissible for the purpose of attacking or supporting 
his credibility. Section 788 states an exception to this general rule 
where the evidence of the witness' misconduct consists of his co'nvic­
tion of a felony. A judgment of conviction that is offered to prove 
that the person adjudged guilty committed the crime is hearsay. See 
EVIDENCE CODE §§ 1200 and 1300 and the Comments thereto. But the 
hearsay objection to the evidence specified in Section 788 is overcome 
by the declaration in the section that such evidence "may be shown" 
for the purpose of attacking a witness' credibility. 

Section 788 is based on Section 2051 of the Code of Civil Procedure. 
Under Section 788, as under Section 2051, only the testimony of the 
witness himself or the record of the judgment of conviction may be 
used t() prove the fact of convicti()n. As Section 788 is, in substance, 
a recodification of the existing law, it will have no effect on the case­
developed rules limiting the circumstances under wHich a witness may 
be asked whether he was convicted of a felony. See People v. Perez, 
58 Cal.2d 229, 23 Cal. Rptr. 569, 373 P.2d 617 (1962); People v. 
Darnold, 219 Cal. App.2d 561,33 Cal. Rptr. 369 (1963). 

Subdivision (a) prohibits the use of a conviction to attack the credi­
bility of a witness if a pardon has been granted to the witness on the 
ground that he was innocent and was erroneously convicted. Sub­
division (a) changes the existing California law. Under the existing 
law, the conviction is admissible to attack credibility, and the pardon­
even, though based on innocence-is admissible merely to mitigate the 
effect of the convicti()n. People v. Hardwick, 204 Cal. 582, 269 Pac. 
427 (1928). 

Subdivision (b) recodifies the provision of Section 2051 that pro­
hibits the use of a conviction t() attack credibility if a pardon has been 
granted upon the basis of a certificate of rehabilitation. See also CODE 
CIV. PROC. § 2065. 

Subdivision (c) recodifies the existing law that prohibits the use of 
a conviction to attack the credibility of a witness if the conviction has 
been set aside under Penal Code Section 1203.4. See People v. Mackey, 
58 Cal. App. 123,208 Pac. 135 (1922). The exception that permits the 
use of such a conviction to attack the credibility of a criminal de­
fendant who testifies as a witness also reflects existing law. See People v. 
James, 40 Cal. App.2d 740, 105 P.2d 947 (1940). ' 

Subdivision (d) merely provides that a witness,who has been relieved 
of the penalties and disabilities of a prior conviction under the laws of 
another jurisdiction will be subject to attacks on his credibility under 
the same conditions that would be applicable if such relief had been 
granted him under the laws of Califo'rnia. 
[Legislative Committee Comment (Senate J., Apr. 21, 1965)] 

Definitions: 
Evidence, see § 140 
Law, see § 160 

CROSS-REFERENCES 

Determination of whether pardon granted or the like, see § 405 
Determination of whether witness was convicted, see § 403 
Judgments as hearsay evidence, see §§ 1300-1302 
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§ 789. Religious belief 
789. Evidence of his religious belief or lack thereof is in­

admissible to attack or support the credibility of a witness. 
Comment. Section 789 codifies existing law as expressed in People v. 

Copsey, 71 Cal. 548, 12 Pac. 721 (1887), where the Supreme Court 
held that evidence relating to a witness' religious belief or lack thereof 
is incompetent on the issue of his credibility as a witness. See CAL. 
CONST., Art. I, § 4. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Evidence, see § 140 

§ 790. Good character of witness 
790. Evidence of the good character of a witness is inad­

missible to support his credibility unless evidence of his bad 
character has been admitted for the purpose of attacking his 
credibility. 

Comment. Section 790 restates without substantive change a rule 
that is well recognized by statutory and case law in California. CODE 
CIV. PROe. § 2053 (superseded by EVIDENCE CODE §§ 790, 1101); People 
v. Bush, 65 Cal. 129, 131, 3 Pac. 590, 591 (1884). Unless the credibility 
of a witness is put in issue by an attack impugning his character for 
honesty or veracity (see Section 786), evidence of the witness' good 
character admitted merely to support his credibility introduces collat­
eral material that is unnecessary to a proper determination of any 
legitimate issue in the action. See People v. Sweeney, 55 Cal.2d 27, 
38-39, 9 Cal. Rptr. 793, 799, 357 P.2d 1049, 1055 (1960). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Evidence, see § 140 
Evidence admissible to support credibility, see § 780 
Proof of character, see § 1100 

§ 791. Prior consistent stafement of witness 
791. Evidence of a statement previously made by a wit­

ness that is consistent with his testimony at the hearing is 
inadmissible to support his credibility unless it is offered 
after: 

(a) Evidence of a statement made by, him that is incon­
sistent with any part of his testimony at the hearing has been 
admitted for the purpose of attacking his credibility, and the 
statement was made before the alleged inconsistent state­
ment; or 

(b) An express or implied charge has been made that his 
testimony at the hearing is recently fabricated or is influenced 
by bias or other improper motive, and the statement was made 
before the bias, motive for fabrication, or other improper 
motive is alleged to have arisen. 
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Comment. Section 791 sets forth the conditions for admitting a wit­
ness' prior consistent statements for the purpose of supporting his 
credibility as a witness. For a discussion of the effect to be given to the 
evidence admitted under this section, see EVIDENCE CODE § 1236 and 
the Oomment thereto. 

Subdivision (a). Subdivision (a) permits the introduction of a wit­
ness' prior consistent statement if evidence of an inconsistent state­
ment of the witness has been admitted for the purpose of attacking his 
credibility and if the consistent statement was made before the alleged 
inconsistent statement. 

Under existing California law, evidence of a prior consistent state­
ment is admissible to rebut a charge of bias, interest, recent fabrication, 
or other improper motive. See the Oomment to subdivision (b), infra. 
Existing law may preclude admission of a prior consistent statement 
to rehabilitate a witness where only a prior inconsistent statement has 
been admitted for the purpose of attacking his credibility. See People v. 
Doyell, 48 Cal. 85, 90-91 (1874). However, recent cases indicate that 
the offering of a prior inconsistent statement necessarily is an implied 
charge that the witness has fabricated his testimony since the time the 
inconsistent statement was made and justifies the admission of a con­
sistent statement made prior to the alleged inconsistent statement. Peo­
ple v. Bias, 170 Cal. App.2d 502,511-512,339 P.2d 204, 210-211 (1959). 
Subdivision (a) makes it clear that evidence of a previous consistent 
statement is admissible under these circumstances to show that no such 
fabrication took place. Subdivision (a), thus, is no more than a logical 
extension of the general rule that evidence of a prior consistent state­
ment is admissible to rehabilitate a witness following an express or 
implied charge of recent fabrication. 

Subdivision (b). This subdivision codifies existing law. See People v. 
Kynette, 15 Cal.2d 731, 104 P.2d 794 (1940) (overruled on other 
grounds in People v. Snyder, 50 Cal.2d 190,197,324 P.2d 1, 6 (1958)). 
Of course, if the consistent statement was made after the time the im­
proper motive is alleged to have arisen, the logical thrust of the evi­
dence is lost and the statement is inadmissible. See People v. Doetsch­
man, 69 Cal. App.2d 486, 159 P.2d 418 (1945). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Hearing, see § 145 
Statement, see § 225 

CROSS-REFERENCES 

Hearsay exception for: 
Consistent statement, see § 1236 
Inconsistent statement, see § 1235 
Prior identification, see § 1238 

Inconsistent statements, see §§ 769-770 



DIVISION 7. OPINION TESTIMONY AND 
SCIENTIFIC EVIDENCE 

Comment. Two matters concerning the terminology used in this di­
vision should be noted: (1) The word "opinion" is used to include 
all opinions, inferences, conclusions, and other sUbjective statements 
made by a witness. (2) The word "matter" is used to encompass facts, 
data, and such matters as a witness' knowledge, experience, and otb,er 
intangibles upon which an opinion may be based. Thus, every conceiv­
able basis for an opinion is included within this term. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Competency of witnesses, see §§ 700-704 
Control of mode of interrogation, see § 765 

. Credibility of witnesses, see §§ 780, 785-791 
Examination of witnesses generally, see §, 760-778 
Exclusion of cumulative or unduly prejudIcial evidence, see § 352 
Expert witnesses generally, see §§ 720-754 
Preliminary determinations on admissibility of evidence, see §§ 400-406 

CHAPTER 1. EXPERT AND OTHER OPINION TESTIMONY 

Article 1. Expert and Other Opinion Testimony Generally 

§ 800. Opinion testimony by lay witness 
800. If a witness is nC!t testifying as an expert, his testi­

mony in the form of an opinion is limited to such an opinion 
as is permitted by law, including but not limited to an opinion 
that is: 

(a) Rationally based on the perception of the witness; and 
(b) Helpful to a clear understanding of his testimony. 

Comment. This section codifies existing law. A witness who is not 
testifying as an expert may testify in the form of an opinion only if 
the opinion is based on his own perception. Stuart v. Dotts, 89 Cal. 
App.2d 683, 201 P.2d 820 (1949). See discussion in Manney v. Housing 
Authority, 79 Cal. App.2d 453, 459-460, 180 P.2d 69, 73 (1947). And, 
in addition, the opinion must be "helpful to a clear understanding of 
his testimony." See Tentative Recommendation and a Study Relating 
to the Uniform Rules of Evidence (Article VII. Expert and Other 
Opinion Testimony), 6 CAL. LAW REvISION COMM'N, REP., REc. & 
STUDIES 901,931-935 (1964). 

Section 800 does not make inadmissible an opinion that is admissible 
under existing law, even though the requirements of subdivisions (a) 
and (b) are not satisfied. Thus, the section does not affect the existing 
rule that a nonexpert witness may give his opinion as to the value of 
his property or the value of his own services. See WITKIN, CALIFORNIA 
EVIDENCE § 179 (1958). The words "such an opinion as is permitted by 
law" in Section 800 make this clear. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Law, see § 160 
Perceive, see § 170 

Handwriting, opinion as to, see § 1416 
Sanity, opinion as to, see § 870 

( 1136 ) 
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§ 801. Opinion testimony by expert witness 
801. If a witness is testifying as an expert, his testimony 

in the form of an opinion is limited to such an opinion as is: 
(a) Related to a subject that is sufficiently beyond common 

experience that the opinion of an expert would assist the trier 
of fact; and 

(b) Based on matter (including his special knowledge, skill, 
experience, training, and education) perceived by or person­
ally known to the witness or made known to him at or before 
the hearing, whether or not admissible, that is of a type that 
reasonably may be relied upon by an expert in forming an 
opinion upon the subj~ct to which his testimony relates, unless 
an expert is precluded by law from using such matter as a 
basis for his opinion. 

Comment. Section 801 deals with opinion testimony of a witness 
testifying as an expert; it sets the standard for admissibility of such 
testimony. 

Subdivision (a), which states when an expert may give his opinion 
upon a subject that is within the scope of his expertise, codifies the 
existing rule that expert opinion is limited to those subjects that are 
beyond the competence of persons of common experience, training, and 
education. People v. Oole, 47 Cal.2d 99, 103, 301 P.2d 854, 856 (1956). 
For examples 'of the variety of subjects upon which expert testimony 
is admitted, see WITKIN, CALIFORNIA EVIDENCE §§ 190-195 (1958). 

Subdivision (b) states a general rule in rega,rd to the permissible 
bases upon which the opinion of an expert may be founded. The Cali­
fornia courts have made it clear that the nature of the matter upon 
which an expert may base his opinion varies from case to case. In some 
fields of expert knowledge, an expert may rely on statements made by 
and information' received from other persons; in some other fields of 
expert knowledge, an expert maY,not do so. For example, a physician 
may rely on statements made to him by the patient concerning the 
history of his condition. People v. Wilson,25 Ca1.2d 341, 153 P.2d 720 
(1944). A physician may also rely on reports and opinions of other 
physicians. Kelley v. Bailey, 189 Cal. App.2d 728, 11 Cal. Rptr. 448 
(1961); Hope v. Arrowhead & Puntas Waters, Inc., 174 Cal. App.2d 
222, 344 P.2d 428 (1959). An expert on the valuation of real or per­
sonal property, too, may rely on inquiries made of others, commercial 
reports, market quotations, and relevant sales known to the witness. 
Betts v. Southern Cal. Fruit Exchange, 144 Cal. 402, 77 Pac. 993 
(1904) ; Hammond Lumber Co. v. County of Los Angeles, 104 Cal. 
App. 235, 285 Pac. 896 (1930); Glantz v. Freedman, 100 Cal. App. 611, 
280 Pac. 704 (1929). On the other hand, an expert on automobile acci­
dents may not rely on extrajudicial statements of others as a partial 
basis for an opinion as to the point of impact, whether or not the state­
ments would be admissible evidence. Hodges v. Severns, 201 Cal. 
App.2d 99, 20 Cal. Rptr. 129 (1962); R~'bble v. Cook, 111 Cal. App.2d 
903, 245 P.2d 593 (1952). See also Behr v. County of Santa Cruz, 172 
Cal. App.2d 697, 342 P.2d 987 (1959) (report of fire ranger as to cause 
of fire held inadmissible because it was based primarily upon state­
ments made to him by other persons). 
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Likewise, under existing law, irrelevant or speculative matters are 
not a proper basis for an expert's opinion. See Roscoe Moss Co. v. Jen­
kins, 55 Cal. App.2d 369, 130 P.2d 477 (1942) (expert may not base 
opinion upon a comparison if the matters compared are not reasonably 
comparable) ; People v. Luis, 158 Cal. 185, 110 Pac. 580 (1910) (physi­
cian may not base opinion as to person's feeblemindedness merely upon 
the person's exterior appearance); Lemg v. Co1.-Western States Life 
Ins. Co., 43 Cal.2d 871, 279 P.2d 43 (1955) (speculative or conjectural 
data) ; Eisenmayer v. Leonardt, 148 Cal. 596, 84 Pac. 43 (1906) (specu­
lative or conjectural data). Compare People v. Wochnick, 98 Cal. 
App.2d 124, 219 P.2d 70 (1950) (expert may not give opinion as to the 
truth or falsity of certain statements on basis of lie detector test), with 
People v. Jones, 42 Cal.2d 219, 266 P.2d 38 (1954) (psychiatrist may 
consider an examination given under the influence of sodium pentothal 
-the so-called "truth serum"-in forming an opinion as to the mental 
state of the person examined). 

The variation in the permissible bases of expert opinion is unavoid­
able in light of the wide variety of subjects upon which such opinion 
can be offered. In regard to some matters of expert opinion, an expert 
must, if he is going to give an opinion that will be helpful to the jury, 
rely on reports, statements, and other information that might not be 
admissible evidence. A physician in many instances cannot make a 
diagnosis without relying on the case history recited by the patient or 
on reports from various technicians or other physicians. Similarly, an 
appraiser must rely on reports of sales and other market data if he is 
10 give an opinion that will be of value to the jury. In the usual case 
where a physician's or an appraiser's opinion is required, the adverse 
party also will have its expert who will be able to check the data relied 
upon by the adverse expert. On the other hand, a police officer can 
analyze skid marks, debris, and the condition of vehicles that have been 
involved in an accident without relying on the statements of bystand­
ers; and it seems likely that the jury would be as able to evaluate the 
statements of others in the light of the physical facts, as interpreted by 
the officer, as would the officer himself. It is apparent that the extent 
to which an expert may base his opinion upon the statements of others 
is far from clear. It is at least clear, however, that it is permitted in a 
number of instances. See Young v. Bates Valve Bag Corp., 52 Cal. 
App.2d 86,96-97,125 P.2d 840, 846 (1942), and cases therein cited. Cf. 
People v. Alexander, 212 Cal. App.2d 84, 27 Cal. Rptr. 720 (1963). 

It is not practical to formulate a detailed statutory rule that lists all 
of the matters upon which an expert may properly base his opinion, 
for it would be necessary to prescribe specific rules applicable to each 
field of expertise. This is clearly impossible; the subjects upon which 
expert opinion may be received are too numerous to make statutory 
prescription of applicable rules a feasible venture. It is possible, how­
ever, to formulate a general rule that specifies the minimum requisites 
that must be met in every case, leaving to the courts the task of deter­
mining particular detail within this general framework. This standard 
is expressed in subdivision (b) which states a general rule that is appli­
cable whenever expert opinion is offered on a given subject. 



EVIDENCE CODF.-OPINION TESTIMONY 1139 

Under subdivision (b), the matter upon which an expert's opinion is 
based must meet each of three separate but related tests. 'First, the mat­
ter must be perceived by or personally known to the witness or must be 
made known to him at or before the hearing at which the opinion is 
expressed. This requirement assures the expert's acquaintance with the 
facts of a particular case either by his personal perception or observa­
tion or by means of assuming facts not personally known to the witness. 
Second, and without regard to the means by which an expert familiar­
izes himself with the matter upon which his opinion is based, the matter 
relied upon by the expert in forming his opinion must be of a type 
that reasonably may be relied upon by experts in forming an opinion 
upon the subject to which his testimony relates. In large measure, this 
assures the reliability and trustworthiness of the information used by 
experts in forming their opinions. Third, an expert may not base his 
opinion upon any matter that is declared by the constitutional, statu­
tory, or decisional law of this State to be an improper basis for an 
opinion. For example, the statements of bystanders as to the cause of 
a fire may be considered reliable for some purposes by an investigator 
of the fire, particularly when coupled with physical evidence found at 
the scene, but the courts have determined this to be an improper basis 
for an opinion since the trier of fact is as capable as the expert of 
evaluating such statements in light of the physical facts as interpreted 
by the expert. Behr v. County of Santa Cruz, 172 Cal. App.2d 697, 342 
P.2d 987 (1959). 

The rule stated in subdivision (b) thus permits an expert to base his 
opinion upon reliable matter, whether or not admissible, of a type that 
may reasonably be used in forming an opinion upon the subject to which 
his expert testimony relates. In addition, it provides assurance that the 
courts and the Legislature are free to continue to develop specific rules 
regarding the proper bases for particular kinds of expert opinion in 
specific fields. See, e.g., 3 CAL. LAW REVISION COM:M:'N, REP., REC. & 
STUDIES, Recommendation and Stud/y ReZating to Evidence in Eminent 
Domain Proceedings at A-I (1961). Subdivision (b) thus provides a 
sensible standard of admissibility while, at the same time, it continues 
in effect the discretionary power of the courts to regulate abuses, 
thereby retaining in large measure the existing Oalifornia law. 
[Law Revision Commission Comment (Recommendatjon, January 1965)] 

CROSS-REFERENCES 
Blood test experts, see §§ 890-897 
Definitions: 

Hearing, see § 145 
Law, see § 160 
Perceive, see § 170 
Trier of fact, see § 235 

Expert witnesses, appointment by court, see U 730-733 
Expert witnesses generally, see §§ 720-723 
Interpreters, see §§ 750-754 
Judicial notice, use of expert testimony, see § 454 
Translators, see §§ 750-754 
Writing, expert testimony concerning autbenticity of, see § 1418 
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§ 802. Statement of basis of opinion 
802: A witness testifying in the form of an opinion may 

state on direct examination the reasons for his opinion and 
the matter (including, in the case of an expert, his special 
knowledge, skill, experience, training, and education) upon 
which it is based, unless he is precluded by law from using such 
reasons or matter as a basis for his opinion. The court in its 
discretion may require that a witness before testifying in the 
form of an opinion be first examined concerning the matter 
upon which his opinion is based. 

Comment. Section 802 restates the substance of and supersedes a 
portion of Section 1872 of the Code of Civil Procedure. Section 802, 
however, relates to all witnesses who testify in the form of opinion, 
while Section 1872 relates only to experts. 

Although Section 802 (like its predecessor, Code of Civil Procedure 
Section 1872) provides that a witness may state the basis for his opinion 
on direct examination, it is clear that, in some cases, a witness is 
required to do so in order to show that his opinion is applicable to the 
action before the court. Under existing law, where a witness testifies 
in the form of opinion not based upon his personal observation, the 
assumed facts upon which his opinion is based must be stated in order 
to show that the witness has some basis for forming an intelligent opin­
ion and to permit the trier of fact to determine the applicability of the 
opinion in light of the existence or none~istence of such facts. Eisen­
mayer v. Leonardt, 148 Cal. 596, 84 Pac. 43 (1906); Lemley v. Doak 
Gas Engine, Co., 40 Cal. App. 146, 180 Pac. 671 (1919) (hearing de­
nied). Evidence Code Section 802 will not affect the rule set forth in 
these cases, for it is based essentially on the requirement that all evi­
dence must be shQwn to be applicable-()r relevant-to the action. 
EVIDENCE CODE §§ 350, 403. But under Section 802, as under existing 
law, a witness testifying from his personal 'observation of the facts upon 
which his opinion is based need not be examined concerning such facts 
before testifying in the form of opinion; 'his personal observation is a 
sufficient basis upon which to found his ,opinion. Lumbermen's Mut. 
Cas. Co. v. Industrial Ace. Comm'n, 29 Cal.2d 492, 175 P.2d 823 
(1946); Hart v. Olson, 68 Cal. App.2d 657,157 P.2d 385 (1945); Lem­
ley v. Doak Gas Engine Co., supra. HoweVer, the court may require a 
witness to state the facts observed before stating his opinion. In this 
respect, Section 802 codifies the existing rule concerning lay witnesses 
and, although the existing law is unclear, probably states the existing 
rule as to expert witnesses. See Tentative Recommendation and a Study 
Relating to the Uniform Rules of Evidence (Article VII. Expert and 
Other Opinion Testimony), ,6 CAL. LAW RsvISION COMM'N, REP., REc. & 
STUDIES 901, 934 (lay witness), 939 (expert witness) (1964). 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

CROSS-REFERENCES 
Definitions: 

Direct examination, see 1 760 
Law, see 1160 
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§ 803. Opinion based on improper matter 
803. The court may, and upon objection shall, exclude 

testimony in the form of an opinion that is based in whole or 
in significant part on matter that is not a proper basis for 
such an opinion. In such case, the witness may, if there remains 
a proper basis for his opinion, then state his opinion after 
excluding from consideration the matter determined to be 
improper. 

Comment. Under Section 803, as under existing law, an opinion may 
be held inadmissible or may be stricken if it is based wholly or in sub­
stantial part upon improper considerations. Whether or not the opinion 
should be held inadmissible or stricken will depend in a particular case 
on the extent to which the improper considerations have influenced the 
opinion. ' , The question is addressed to the discretion of the trial 
court." People v. Lipari, 213 Cal. App.2d 485, 493, 28 Cal. Rptr. 808, 
813-814 (1963). See discussion in City of Gilroy v. Filice, 221 Cal. 
App.2d 259,271-272,34 Cal. Rptr. 368, 375-376 (1963), and cases cited 
therein. If a witness' opinion is stricken because of reliance upon im­
proper considerations, the second sente!l.ce of Section 803 assures the 
witness the opportunity to express his opinion after excluding from 
his consideration the matter determined to be improper. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Handwriting, basis of opinion as to, see §§ 141~ 1418, 141. 
Matter upon which opinion may be based, see h 800, 801 
Sanity, opinion as to, see § 870 ' 

§ 804. Opinion based on opinion or statement of another 
804. (a) If a witness testifying as an expert testifies that 

his opinion is based in whole or in pari upon the opinion or 
statement of another person, such other person may be called 
and examined by any adverse party as if under cross-exam­
ination concerning the opinion or statement. 

(b) This section is not applicable if the person upon whose 
opinion ,or statement the expert witness has relied is (1) a 
party, (2) a person identified with a party within the meaning 
of subdivision (d) of Section 776, or (3) a witness who has 
testified in the acti{)n concerning the subject matter of the 
opinion or statement upon which the expert witness has relied. 

(c) Nothing in this section makes admissible an expert 
opinion that is inadmissible because it is based in whole or in 
part on the opinion or statement of another person. 

(d) An expert opinion otherwise admissible is not made 
inadmissible by this section because it is based on the opinion 
or statement of a person who is unavailable for examination 
pursuant to this section. 

Comment. Section 804 is designed to provide protection to a party 
who is confronted with an expert witness who relies on the opinion or 
statement of some other person. (See the Comment to Section 801 for 
examples of opinions that may be based on the statements and opinions 
of others.) In such a situation, a party may find that cross-examination 
of the witness will not reveal the weakness in his opinion, for the cru-
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cial parts are based on the observations or opinions of someone else. 
Under existing law, if that other person is called as a witness, he is the 
witness of the party calling him and, therefore, that party may not 
subject him to cross-examination. 

The existing law operates unfairly, for it unnecessarily restricts 
meaningful cross-examination. Hence, Section 804 permits a party to 
extend his cross-examination into the underlying bases of the opinion 
testimony introduced against him by calling the authors of opinions 
and statements relied on by adverse witnesses and examining them as if 
under cross-examination concerning the subject matter of their opin­
ions and statements. See the Comment to EVIDENCE CODE § 1203. 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

CROSS-REFERENCES 
Cross-examination of expert witness, see § 721 
Definitions: 

Action, see § 105 
Statement, see 5 225 

Examination of wItnesses, method and scope, see §§ 760-778 
Similar provision: 

Hearsay declarant, examination as if under cross-examination, see § 1203 

• 
§ 805. Opinion on ultimate issue 

805. Testimony in the form of an opinion that is otherwise 
admissible is not objectionable because it embraces the ultimate 
issue to be decided by the trier of fact. 

Comment. Although several older cases indicated that an opinion 
could not be received on an ultimate issue, more recent cases have re­
pudiated this rule. Hence, this section is declarative of existing law. 
People v. Wilson, 25 Ca1.2d 341, 349-350, 153 P.2d 720, 725 (1944); 
Wells Truckways, Ltd. v. Cebrian, 122 Cal. App.2d 666, 265 P.2d 557 
(1954) ; People v. King, 104 Cal. App.2d 298, 231 P.2d 156 (1951). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Trier of fact, see § 235 

Article 2. Value, Damages, and Benefits in Eminent Domain and 
Inverse Condemnation Cases 

Note: This article was not included in the Evidence Code as enacted 
by Chapter 299 of the Statutes of 1965; it was added to the Evidence 
Code by Chapter 1151 of the Statutes of 1965. Hence, there are no 
Comments to the sections in this article. The article is based in large 
part on a recommendation made by the California Law Revision Com­
mission to the 1961 legislative session. See 3 CAL. LAW REVISION 
COMM'N, REP., REC. & STUDIES, Recommendation and Study Relating 
to Evidence in Eminent Domain Proceedings at A-I (1961). 

§ 810. Article applies only to condemnation proceedings 
810. This article is intended to provide special rules of 

evidence applicable only to eminent domain and inverse con­
demnation proceedings. 
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§ 811. "Value of property" 
811. As used in this article, "value of property" means the 

amount of "just compensation" to be ascertained under Sec­
tion 14 of Article I of the State Constitution and the amount 
of value, damage, and benefits to be ascertained under sub­
divisions 1, 2, 3, and 4 of Section 1248 of the Code of Civil 
Procedure. 

§ 812. Concept of just compensation not affected 
812. This article is not intended to alter or change the 

existing substantive law, whether statutory or decisional, in­
terpreting "just compensation" as used in Section 14 of 
Article I of the State Constitution or the terms "value," 
, 'damage, " or "benefits" as used in Section 1248 of the Code 
of Civil Procedure. 

§ 813. Value may be shown only by opinion testimony 
813. (a) The value of property may be shown only by the 

opinions of : 
(1) Witnesses qualified to express such opinions; and 
(2) The owner of the property or property interest being 

valued. 
(b) Nothing in this section prohibits a view of the property 

being valued or the admission of any other admissible evidence 
(including but not limited to evidence as to the nature and 
condition of the property and, in an eminent domain proceed­
ing, the character of the improvement proposed to be con­
structed by the plaintiff) for the limited purpose of enabling 
the court, jury, or referee to understand and weigh the testi­
mony given under subdivision (a); and such evidence, except 
evidence of the character of the improvement proposed to be 
constructed by the plaintiff in an eminent domain proceeding, 
is subject to impeachment and rebuttal. 

§ 814. MaHer upon which opinion must be based 
814. The opinion of a witness as to the value of property 

is limited to such an opinion as is based on matter perceived by 
or personally known to the witness or made known to him at 
or before the hearing, whether or not admissible, that is of a 
type that reasonably may be relied upon by an expert in form­
ing an opinion as to the value of property and which a willing 
purchaser and a willing seller, dealing with each other in the 
open market and with a full knowledge of all the uses and 
purposes for which the property is reasonably adaptable and 
available, would .take into consideration in determining the 
price at which to purchase and sell the property or property 
interest being valued, including but not limited to the matters 
listed in Sections 815 to 821, unless a witness is precluded by 
law from using such matter as a basis for his opinion. 
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§ 815. Sales of subject property 
815. When relevant to the determination of the value of 

property, a witness may take into account as a basis for his 
opinion the price and other terms and circumstances of any 
sale or contract to sell and purchase which included the prop­
erty or property interest being valued or any part thereof if 
the sale or contract was freely made in good faith within a 
reasonable time before or after the date of valuation, except 
that where the sale or contract to sell and purchase includes 
only the property or property interest being taken or a part 
thereof such sale or contract to sell and purchase may not 
be taken into account if it occurs after the filing of the lis 
pendens. 

§ 816. Comparable sales 
816. When relevant to the determination of the value of 

property, a witness may take into account as a basis for his 
opinion the price and other terms and circumstances of any 
sale or contract to sell and purchase comparable property if 
the sale or contract was freely made in good faith within a 
reasonable time before or after the date of valuation. In order 
to be considered comparable, the sale or contract must have 
been made sufficiently near in time to the date of valuation, 
and the property sold must be ,located sufficiently near the 
property being valued, and must be sufficiently alike in respect 
to character, size, situation, usability, and improvements, to 
make it clear that the property ,sold and the property being 
valued are comparable in value and that the price realized for 
the property sold may fairly be considered as shedding light 
on the value of the property being valued. 

§ 817. Leases of subject property 
817. When relevant to the determination of the value of 

property, a witness may take into account as a basis for his 
opinion the rent reserved and otper terms and circumstances 
of any lease which included the property or property interest 
being valued or any part thereof which was in effect within a 
reasonable time before or after tpe date of valuation. A wit­
nesS may take into account a lease providing for a rental fixed 
by a percentage or other measurable portion of gross sales or 
gross income from a business conducted on the leased property 
only for the purpose of arriving at his opinion as to the rea­
sonable net rental value attributable to the property or prop­
erty interest being valued as provided in Section 819 or deter­
mining the value of a leasehold interest. 
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§ 818. Comparable leases 
818. For the purpose of determining the capitalized value 

of the reasonable net rental value attributable to the property 
Or property interest being valued as provided in Section 819 
or determining the value of a leasehold interest, a witness may 
take into account as a basis for his opinion the rent reserved 
and other terms and circumstances of any lease of comparable 
property if the lease was freely made in good faith within a 
reasonable time before or after the date of valuation. 

§ 819. Capitalization of income 
819. When relevant to the determination of the value of 

property, a witness may take into account as a basis for his 
opinion the capitalized value of the reasonable net rental value 
attributable to the land and existing improvements thereon 
(as distinguished from the capitalized value of the income or 
profits attributable to the business conducted thereon). 

§ 820. Reproduction cost 
820. When relevant to the determination of the value of 

property, a witness may take into account as a basis for his 
opinion the value of the property or property interest being 
valued as indicated by the value of the land together with the 
cost of replacing or reproducing the existing improvements 
thereon, if the improvements enhance the value of the prop­
erty or property interest for its highest and best use, less what­
ever depreciation or obsolescence the improvements have 
suffered. 

§ 821. Conditions in general vicinity of subject property 
821. When relevant to the determination of the value of 

property, a witness may take into account as a basis for his 
opinion the nature of the improvements on properties in the 
general vicinity of the property or property interest being 
valued and the character of the existing uses being made of 
such properties. . 

§ 822. Matter upon which opinion may not be based 
822. Notwithstanding the provisions of Sections 814 to 821, 

the following matter is inadmissible as evidence and is not a 
proper basis for an opinion as to the value of property: 

(a) The price or other terms and circumstances of an ac­
quisition of property or a property interest if the acquisition 
was for a public use for which the property could have been 
taken by eminent domain. 

(b) The price at which an offer or option to purchase or 
lease the property or property interest being valued or any 
other property was made, or the price at which such property 
or interest was optioned, offered, or listed for sale or lease, 
except that an option, offer, or listing may be introduced by 
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a party as an admission of another party to the proceeding; 
but nothing in this subdivision permits an admission to be 
used as direct evidence upon any matter that may be shown 
only by opinion evidence under Section 813. 

(c) The value of any property or property interest as 
assessed for taxation purposes, but nothing in this subdivision 
prohibits the consideration of actual or estimated taxes for the 
purpose of determining the reasonable net rental value attrib­
utable to the property or property interest being valued. 

(d) An opinion as to the value of any property or property 
interest other than that being valued. 

( e) The influence upon the value of the property or prop­
erty interest being valued of any noncompensable items of 
value, damage, or injury. 

(f) The capitalized value of the income or rental from any 
property or property interest other than that being valued. 

Article 3. Opinion Testimony on Particular Subjects 

§ 870. Opinion as to sanity 
870. A witness may state his opinion as to the sanity of a 

person when: 
(a) The witness is an intimate acquaintance of the person 

whose sanity is in question; 
(b) The witness was a subscribing witness to a writing, thE 

validity of which is in dispute, signed by the person WhOSE 
sanity is in question and the opinion relates to the sanity of 
such person at the time the writing was signed; or 

(c) The witness is qualified under Section 800 or 801 to 
testify in the form of an opinion. 

Comment. Subdivisions (a) and (b) restate the substance of and 
supersede subdivision 10 of Section 1870 of the Code of Civil Proce­
dure. Subdivision (c) merely makes it clear that a witness who meets 
the requirements of Section 800 or Section 801 is qualified to testify in 
the form of an opinion as to the sanity of a person. Section 870 does not 
disturb the present rule that permits a witness to testify to a person's 
rational or irrational appearance or conduct, even though the witness 
is not qualified under Section 870 to expr~ an opinion on the person's 
sanity. See Pfingst v. Goetting, 96 Cal. App.2d 293, 215 P.2d 93 (1950). 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

CROSS-REFERENCES 
Definition: 

Writing, see § 250 
Opinion testimony generally, see §§ 800-805 

CHAPTER 2. BLOOD TESTS TO DETERMINE PATERNITY 

§ 890. Short title 
890. This chapter may be cited as the Uniform Act on 

Blood Tests to Determine Paternity. 
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Comment. Section 890 is identical with and supersedes Section 1980.1 
of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 891. Interpretation 
891. This act shall be so interpreted and construed as to 

effectuate its general purpose to make uniform the law of 
those states which enact it. 

Comment. Section 891 is identical with and supersedes Section 1980.2 
of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 89'2. Order for blood tests in civil actions involving paternity 
892. In a civil action in which paternity is a relevant fact, 

the court may upon its own initiative or upon suggestion made 
by or on behalf of any person whose blood is involved, and 
shall upon motion of any party to the action made at a time so 
as not to delay the proceedings unduly, order the mother, 
child, and alleged father to submit to blood tests. If any party 
refuses to submit to such tests, the court may resolve the ques­
tion of paternity against such party or enforce its order if the 
rights of others and the interests of justice so require. 

Comment. Section 892 restates the substance of and supersedes Sec­
tion 1980.3 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Appointment of expert witnesses generally, see §§ 730-733 
Definition: 

Civil action, see § 120 

§ 893. Tests made by experts 
893. The tests shall be made by experts qualified as exam­

iners of blood types who shall be appointed by the court. The 
experts shall be called by the court as witnesses to testify to 
their findings and shall be subject to cross-examination by the 
parties. Any party or person at whose suggestion the tests have 
been ordered may demand that other experts, qualified as 
examiners of blood types, perform independent tests under 
order of the court, the results of which may be offered in evi­
dence. The number and qualifications of such experts shall be 
determined by the court. 

Comment. Section 893 is identical with and supersedes Section 1980.4 
of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Examination of expert witnesses, see §§ 721, 722, 801-805 
Examination of witnesses generally, see §§ 760-778 
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§ 894. Compensation of experts 
894. The compensation of each expert witness appointed 

by the court shall be fixed at a reasonable amount. It shall be 
paid as the court shall order. The court may order that it be 
paid by the parties in such proportions and at such times as it 
shall prescribe, or that the proportion of any party be paid by 
the county, and that, after payment by the parties or the 
county or both, all or part or none of it be taxed as costs in 
the action. 

Comment. Section 894 restates the substance of and supersedes all of 
Code of Civil Procedure Section 1980.5 except the last sentence, which 
is superseded by Evidence Code Section 897. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Action, see § 105 

§ 895. Determination of paternity 
895. If the court finds that the conclusions of all the ex­

perts, as disclosed by the evidence based upon the tests, are 
that the alleged father is not the father of the child, the ques­
tion of paternity shall be resolved accordingly. If the experts 
disagree in their findings or conclusions, the question shall be 
submitted upon all the evidence. 

Comment. Section 895 is identical with and supersedes Section 1980.6 
of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Evidence, see § 140 

§ 896. Limitation on application in criminal matters 
896. This chapter applies to criminal actions subject to the 

following limitations and provisiO'l1S : 
(a) An order for the tests shall be made only upon applica­

tion of a party or on the court's initiative. 
(b) The compensation of the experts shall be paid by the 

county under order of court. 
(c) The court may direct a verdict of acquittal upon the 

conclusions of all the experts under the provisions of Section 
895; otherwise, the case shall be submitted for determination 
upon all the evidence. 

Comment. Section 896 restates the substance of and supersedes Sec­
tion 1980.7 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Criminal action, see § 130 
Evidence, see § 140 

CROSS-REFERENCES 
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§ 897. Right to produce other expert evidence 
897. Nothing contained in this chapter shall be deemed 

or construed to prevent any party to any action from pro­
ducing other expert evidence on the matter covered by this 
chapter; but, where other expert witnesses are called by a 
party to the action, their fees shall be paid by the party 
calling them and only ordinary witness fees shall be taxed 
as costs in the action. 

Comment. Section 897 supersedes the last sentence of Section 1980.5 
of the Code of Civil Procedure. Insofar as Section 897 permits a party 
to produce other expert evidence, it makes no change in existing law. 
However, Section 897 permits a party to recover ordinary witness fees 
for expert witnesses called by him, whereas Section 1980.5 does not 
permit him to do so. In this respect, Section 897 is consistent with the 
general provision on recovery of witness fees for expert witnesses called 
by a party in a case where other experts are appointed by the conrt. 
See CODE CIV. PROC. § 1871 (third paragraph) (recodified as EVIDENCE 
CODE § 733). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Court may limit number of expert witnesses, see § 723 
Definitions: 

Action, see§ 105 
Evidence, see § 140 

Similar provision: 
Court-appointed experts generally, see § 733 



DIVISION 8. PRIVILEGES 

CHAPTER 1. DEFINITIONS 

§ 900. Application of definitions 
900. Unless the provision or cootext otherwise requires, 

the definitions in this chapter govern the construction of this 
division. They do not govern the construction of any other 
division. 

Comment. Section 900 makes it clear that the definitions in Sections 
901 through 905 apply only to Division 8 (Privileges) and that these 
definitions are not applicable where the context or language of a 
particular section in Division 8 requires that a word or phrase used 
in that section be given a different meaning. The definitions contained 
in Division 2 (commencing with Section 100) apply to the entire code, 
including Division 8. Definitions applicable only to a particular article 
are found in that article. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
See Division 2 and the Oros,-References under that division for definitions of gen­

eral application 

§ 901. "Proceeding" 
901. "Proceeding" means any action, hearing, investiga­

tion, inquest, or inquiry (whether conducted by a court, ad­
ministrative agency, hearing officer, arbitrator, legislative body, 
or any other person authorized by law) in which, pursuant to 
law, testimony can be compelled to be given. 

Comment. "Proceeding" is defined to mean all proceedings of what­
ever kind in which testimony can be compelled by law to be given. It 
includes civil and criminal actions and proceedings, administrative 
proceedings, legislative hearings, grand jury proceedings, coroners' 
inquests, arbitration proceedings, and any other kind of proceeding in 
which a person can be compelled by law to appear and give evidence. 
This broad definition is necessary in order that Division 8 may be 
made applicable to all situations where a person can be compelled to 
testify. The reasons for giving this broad scope to Division 8 are stated 
in the Comment to Section 910. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Action, see § 105 
Law, see § 160 

§ 902. "Civil proceeding" 

CROSS-REFERENCES 

902. "Civil proceeding" means any proceeding except a 
criminal proceeding. 

Comment. "Civil proceeding" includes not only a civil action or 
proceeding, but also any nonjudicial proceeding in which, pursuant to 
law, testimony can be compelled to be given. See EVIDENCE CODE §§ 901 
and 903. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

(1150 ) 
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CROSS-REFERENCES 
Definitions: 

Criminal proceeding, see § 903 
Proceeding, see § 901 

§ 903. "Criminal proceeding" 
903. "Criminal proceeding" means: 
( a ) A criminal action; and 

1151 

(b) A proceeding pursuant to Article 3 (commencing with 
Section 3060) of Chapter 7 of Division 4 of Title 1 of the 
Government Code to determine whether a public officer should 
be removed from office for willful or corrupt misconduct in 
office. 

Comment. This division treats a proceeding by accusation for the 
removal of a public officer under Government Code Sections 3060-3073 
the same as a criminal action. Proceedings by accusation and criminal 
actions are so nearly alike in their basic nature that, so far as privileges 
are concerned, this similar treatment is justified. 
[Law Revision Commission Comment (~ecommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Criminal action, see § 130 

§ 905. "Presiding officer" 
905. "Presiding officer" means the person authorized to 

rule on a claim of privilege in the proceeding in which the 
claim is made. 

Comment. "Presiding officer" is defined so that reference may be 
made in Division 8 to the person who makes rulings on questions of 
privilege in nonjudicial proceedings. The term includes arbitrators, 
hearing officers, referees, and any other person who is authorized to 
make rulings on claims of privilege. It, of course, includes the judge 
or other person presiding in a judicial proceeding. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Proceeding, see § 901 

CHAPTER 2. APPLICABILITY OF DIVISION 

§ 910. Applicability of division 
910. Except as otherwise provided by statute, the provi­

sions of this division apply in all proceedings. The provisions 
of any statute making rules of evidence inapplicable in par­
ticular proceedings, or limiting the applicability of rules of 
evidence in particular proceedings, do not make this division 
inapplicable to such proceedings. 

Comment. Most rules of evidence are designed for use in courts. Gen­
erally, their purpose is to keep unreliable or prejudicial evidence from 
being presented to the trier of fact. Privileges are granted, however, 
for reasons of policy unrelated to the reliability of the information 
involved. A privilege is granted because it is considered more important 
to keep certain information confidential than it is to require disclosure 
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of all the information relevant to the issues in a pending proceeding. 
Thus, for example, to protect the attorney-client relationship, it is 
necessary to. prevent disclosure of confidential communications made 
in the course of that relationship. 

If confidentiality is to be protected effectively by a privilege, the 
privilege must be recognized in proceedings other than judicial pro­
ceedings. The protection afforded by a privilege would be insufficient 
if a court were the only place where the privilege could be invoked. 
Every officer with power to issue subpoenas for investigative purposes, 
every administrative agency, every local governing board, and many 
more persons could pry into the protected information if the privilege 
rules were applicable only in judicial proceedings. 

Therefore, the policy underlying the privilege rules requires their 
recognition in all proceedings of any nature in which testimony can 
be compelled by law to be given. Section 910 makes the privilege rules 
applicable to all such proceedings. In this respect, it follows the prece­
dent set in New Jersey when privilege 'rules, based in part on the 
Uniform Rules of Evidence, were enacted; See N.J. Laws 1960, Ch. 52, 
p.452 (N.J. REV. STAT. §§ 2A:84A-l to 2A:84A-49). 

Statutes that relax the rules of evidence in particular proceedings 
do not have the effect of making privileges inapplicable in such pro­
ceedings. For example, Labor Code Section 5708, which provides that 
the officer conducting an Industrial Accident Commission proceeding 
"shall not be bound by the common law or statutory rules of evidence, " 
does not make privileges inapplicable in such proceedings. Thus, the 
lawyer-client privilege must be recognized in an Industrial Accident 
Commission proceeding. On the other hand, Division 8 and other stat­
utes provide exceptions to particular privileges for particular types of 
proceedings. E.g., EVIDENCE CODE § 998 (physician-patient privilege in­
applicable in criminal proceeding); LABOR CODE §§ 4055, 6407, 6408 
(testimony by physician and certain reports of physicians admissible 
as evidence in Industrial Accident Commission proceedings). 

Whether Section 910 is declarative of existing law is uncertain. No 
California case has squarely decided whether the privileges which are 
recognized in judicial proceedings are also applicable in nonjudicial 
proceedings. By statute, however, they have been made applicable in 
all adjudicatory proceedings conducted under the terms of the Ad­
ministrative Procedure Act. GOVT. CODE § 11513. The reported decisions 
indicate that, as a general rule, privileges are assumed to be applicable 
in nonjudicial proceedings. See, e.g., McKnew v. Superior Court, 23 
Cal.2d 58, 142 P.2d 1 (1943); Ex parte McDonough, 170 Cal. 230, 149 
Pac. 566 (1915); Board of Edilc. v. W~1killSon, 125 Cal. App.2d 100, 
270 P.2d 82 (1954); In re Bruns, 15 Cal. App.2d 1, 58 J.>.2d 1318 
(1936). Thus, Section 910 appears to be declarative of existing practice, 
but there is no authority as to whether it is declarative of existing law. 
Its enactment will remove the existing uncertainty concerning the right 
to claim a privilege in a nonjudicial proceeding. See generally Tenta­
tive Recommendation and a Study Relating to the Uniform Rules of 
Evidence (Article V. Privileges), 6 CAL. LAW REVISION COMM'N, REP., 
REO. & STUDIES 201,309-327 (1964). 
[Legislative Committee Comment (Senate J., Apr. 21, 1965)] 

• 



Definitions: 
Proceeding, see § 901 
Statute, see § 230 
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CROSS-REFERENCES 

CHAPTER 3. GENERAL PROVISIONS RELATING TO PRIVILEGES 

§ 911. General rule as to privileges 
911. Except as otherwise provided by statute: 
(a) No person has a privilege to refuse to be a witness. 
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(b) No person has a privilege to refuse to disclose any 
matter or to refuse to produce any writing, object, or other 
thing. 

(c) No person has a privilege that another shall not be a 
witness or shall not disclose any matter or shall not produce 
any writing, object, or other thing. 

Comment. This section codifies the existing law that privileges are 
not recognized in the absence of statute. See Ohronicle -Pub. 00. v. 
Superior Oourt, 54 Cal2d 548, 565, 7 Cal Rptr. 109, 117, 354 P.2d 637, 
645 (1960); Tatkin v. Superior Oourt, 160 Cal App.2d 745, 753, 326 
P.2d 201, 205-206 (1958); Whitlow v. Superior Oourt, 87 Cal. App.2d 
175, 196 P.2d 590 (1948). See also 8 WIGMORE, EVIDENCE § 2286 
(McNaughton rev. 1961); WITKIN, CALIFORNIA EVIDENCE § 396 at 
446 (1958). This is one of the few instances where the Evidence Code 
precludes the courts from elaborating upon the statutory scheme. Even 
with respect to privileges, however, the courts to a limited extent are 
permitted to develop the details of declared principles. See, e.g., Section 
1060 (trade secret). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Person, see § 175 
Statute, see § 230 
Writing, see § 250 

§ 912. Waiver of privilege 

CROSS-REFERENCES 

912. (a) Except as otherwise provided in this section, the 
right of any person to claim a privilege provided by Section 
954 (lawyer-client privilege), 980 (privilege for confidential 
marital communications), 994 (physician-patient privilege), 
1014 (psychotherapist-patient privilege), 1033 (privilege of 
penitent), or 1034 (privilege of clerygman) is waived with 
respect to a communication protected by such privilege if any 
holder of the privilege, without coercion, has disclosed a sig­
nificant part of the communication or has consented to such 
disclosure made by anyone. Consent to disclosure is manifested 
by any statement or other conduct of the holder of the privi­
lege indicating his consent to the disclosure, including his 
failure to claim the privilege in any proceeding in which he 
has the legal standing and opportunity to claim the privilege. 

(b) Where two or more persons are joint holders of a privi­
lege provided by Section 954 (lawyer-client privilege), 994 
(physician-patient privilege), or 1014 (psychotherapist-patient 
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privilege), a waiver of the right of a particular joint holder 
of the privilege to claim the privilege does not affect the right 
of another joint holder to claim the privilege. In the case of 
the privilege provided by Section 980 (privilege for confi­
dential marital communications), a waiver of the right of one 
spouse to claim the privilege does not affect the right of the 
other spouse to claim the privilege. 

(c) A disclosure that is itself privileged is not a waiver of 
any privilege. 

(d) A disclosure in confidence of a communication that is 
protected by a privilege provided by Section 954 (lawyer­
client privilege), 994 (physician-patient privilege), or 1014 
(psychotherapist-patient privilege), when such disclosure is 
reasonably necessary for the accomplishment of the purpose 
for which the lawyer, physician, or psychotherapist was con­
sulted, is not a waiver of the privilege. 

Comment. This section covers in some detail the matter of waiver of 
those privileges that protect confidential communications. 

Subdivision (a). Subdivision (a) states the general rule with re­
spect to the manner in which a privilege is waived. Failure to claim 
the privilege where the holder of the privilege has the legal standing 
and the opportunity to claim the privilege constitutes a waiver. This 
seems to be the existing law. See City &- County of San Francisco v. 
Superior Court, 37 Cal.2d 227, 233, 231 P.2d 26, 29 (1951); Lissak v. 
Crocker Estate Co., 119 Cal. 442, 51 Pac. 688 (1897). There is, how­
ever, at least one case that is out of harmony with this rule. People v. 
Kor, 129 Cal. App.2d 436, 277 P.2d 94 (1954) (defendant's failure to 
claim privilege to prevent a witness from testifying to a communication 
between the defendant and his attorney held not to waive the privilege 
to prevent the attorney from similarly testifying). 

Subdivision (b). A waiver of the privilege by a joint holder of the 
privilege does not operate to waive the privilege for any of the other 
joint holders of the privilege. This codifies existing law. See People v. 
Kor, 129 Cal. App.2d 436, 277 P.2d 94 (1954); People v. Abair, 102 
Cal. App.2d 765,228 P.2d 336 (1951). 

Subdivision (c). A privilege is not waived when a revelation of the 
privileged matter takes place in another privileged communication. 
Thus, for example, a person does not waive his lawyer-client privilege 
by telling his wife in confidence what it was that he told his attorney. 
Nor does a person waive the marital communication privilege by telling 
his attorney in confidence in the course of the attorney-client relation­
ship what it was that he told his wife. And a person does not waive the 
lawyer-client privilege as to a communication by relating it to another 
attorney in the course of a separate relationship. A privileged commu­
nication should not cease to be privileged merely because it has been 
related in the course of another privileged communication. The theory 
underlying the concept of waiver is that the holder of the privilege has 
abandoned the secrecy to which he is entitled under the privilege. 
Where the revelation of the privileged matter takes place in another 
privileged communication, there has not been such an abandonment. Of 
course, this rule does not apply unless the revelation was within the 
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scope of the relationship in which it was made; a client consulting his 
lawyer on a contract matter who blurts out that he told his doctor that 
he had a venereal disease has waived the privilege, even though he in­
tended the revelation to be confidential, because the revelation was not 
necessary to the contract business at hand. 

Subdivision (d). Subdivision (d) is designed to maintain the con­
fidentiality of communications in certain situations where the commu­
nications are disclosed to others in the course ,of accomplishing the 
purpose for which the lawyer, physician, or psychotherapist was con­
sulted. For example, where a confidential communication from a client 
is related by his attorney to a physician, appraiser, or other expert in 
order to obtain that person's assistance so that the attorney will better 
be able to advise his client, the disclosure is not a waiver of the privi­
lege, even though the disc~osure is made with the client's knowledge 
and consent. Nor would a physician's or psychotherapist's keeping of 
confidential records necessary to diagnose or treat a patient, such as 
confidential hospital records, be a waiver of the privilege, even though 
other authorized persons have access to the records. Similarly, the 
patient's presentation of a physician's prescription to a registered 
pharmacist would not constitute a waiver of the physician-patient 
privilege because such disclosure is reasonably necessary for the ac­
complishment of the purpose for which the physician is consulted. 
See also EVIDENCE CODE § 992. Communications such as these, 'when 
made in confidence, should not operate to destroy the privilege even 
when they are made with the consent of the client or patient. Here, 
again, the privilege holder has not evidenced any abandonment of 
secrecy. Hence, he should be entitled to maintain the confidential nature 
of his communications to his attorney or physician despite the necessary 
further disclosure. 

Subdivision (d) may change California law. Green v. Superior Court, 
220 Cal. App.2d 121, 33 Cal. Rptr. 604 (1963) (hearing denied), held 
that the physician-patient privilege did not provide protection· against 
disclosure by a pharmacist of information concerning the nature of 
drugs dispensed upon prescription. See also Himmelfarb v. United 
States, 175 F.2d 924 (9th Cir. 1949) (applying the California law of 
privileges and holding that a lawyer's revelation to an accountant of 
a client's communication to the lawyer waived the client '8 privilege if 
such revelation was authorized by the client). 
[Legislative Committee Comment (Senate J., Apr. 21, 1965)] 

Definitions: 
Conduct, see § 125 
Person, see § 175 
Proceeding, see 1901 
Statement, see I 225 

CROSS·REFERENCES 

§ 913. Comment on, and inferences from, exercise of privilege 
913. (a) If in the instant proceeding or on a prior occasion 

a privilege is or was exercised not to testify with respect to 
any matter, or to refuse to disclose or to prevent another from 
disclosing any matter, neither the presiding officer nor counsel 
may comment thereon, no presumption shall arise because of 



1156 EVIDENCE CODE-PRIVILEGES 

the exercise of the privilege, and the trier of fact may not 
draw any inference therefrom as to the credibility of the 
witness or as to any matter at issue in the proceeding. 

(b) The court, at the request of a party who may be ad­
versely affected because an unfavorable inference may be 
drawn by the jury because a privilege has been exercised, shall 
instruct the jury that no presumption arises because of the 
exercise of the privilege and that the jury may not draw' any 
inference therefrom as to the credibility of the witness or as 
to any matter.at issue in the proceeding. 

Comment. Section 913 prohibits any comment on the exercise of a 
privilege and provides that the trier of fact may not draw any infer­
ence therefrom. Except as noted below, this probably states existing 
law. See People v. Wilkes, 44 Ca1.2d 679, 284 P.2d 481 (1955). In addi­
tion, the court is required, upon request of a party who may be ad­
versely affected, to instruct the jury that no presumption arises and 
that no inference is to be drawn from the exercise of a privilege. If 
comment could be made on the exercise of a privilege and adverse in­
ferences drawn therefrom, a litigant would be under great pressure to 
forgo his claim of privilege and the protection sought to be afforded 
by the privilege would be largely negated. Moreover, the inferences 
which might be drawn would, in many instances, be quite unwarranted. 

It should be noted that Section 913 deals only with comment upon, 
and the drawing of adverse inferences from, the exercise of a privilege. 
Section 913 does not purport to deal with the inferences that may be 
drawn from, or the comment that may be made upon, the evidence in 
the case. 

Section 13 of Article I of the California Constitution provides that, 
in a criminal case, the failure of the defendant to explain or to deny 
by his testimony the evidence in the case against him may be com­
mented upon. The courts, in reliance on this provision, have held that 
the failure of a party in either a civil or criminal case to explain or 
to deny the evidence against him may be considered in determining 
what inferences should be drawn from that evidence. People v. Adam­
son, 27 Ca1.2d 478, 165 P.2d 3 (1946); Pross v. Wotton, 3 Ca1.2d 384, 
44 P.2d 350 (1935). However, the cases have emphasized that this right 
of comment and consideration does not extend in criminal cases to the 
drawing of inferences from the claim of privilege itself. Inferences 
may be drawn only from the evidence in the case and the defendant's 
failure to explain or deny such evidence. People v. Ashley, 42 Ca1.2d 
246, 267 P.2d 271 (1954); People v. Adamson, supra, 27 Cal.2d 478, 
165 P.2d 3 (1946). Section 413 of the Evidence Code expresses the 
principle underlying this constitutional provision; nothing in Section 
913 affects the application of Section 413 in either criminal or civil 
cases. See the Oomment to EVIDENCE CODE § 413. Thus, for example, 
it is perfectly proper under the Evidence Code for counsel to point 
out that the evidence against the other party is uncontradicted. 

Section 913 may modify existing California law as it applies in civil 
cases. In Nelson v. Southern Pacific 00., 8 Cal.2d 648, 67 P.2d 682 
(1937), the Supreme Court held that evidence of a person's exercise 
of the privilege against self-incrimination in a prior proceeding may 
be shown for impeachment purposes if he testifies in a self-exculpatory 
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manner in a subsequent proceeding. The Supreme Court within recent 
years has overruled statements in certain criminal cases declaring a 
similar rule. People v. Snyder, 50 Cal.2d 190, 197, 324 P.2d 1, 6 (1958) 
(overruling or disapproving several cases there cited). See also People 
v. Sharer, 61 Cal.2d 869, 40 Cal. Rptr. 851, 395 P.2d 899 (1964). Section 
913 will, in effect, overrule the holding in the Nelson case, for it declares 
that no inference may be drawn from an exercise of a privilege either 
on the issue of credibility or on any other issue, whether the privilege 
was exercised in the instant proceeding or on a prior occasion. The 
status of the rule in the Nelson case has been in doubt because of the . 
recent holdings in criminal cases; Section 913 eliminates any remaining 
basis for applying a different rule in civil cases. 

There is some language in Fross v. Wotton, 3 Cal.2d 384, 44 P.2d 
350 (1935), that indicates that unfavorable inferences may be drawn 
in a civil case from a party's claim of the privilege against self-in­
crimination during the case itself. Such language was unnecessary to 
that decision; but, if it does indicate California law, that law is changed 
by Evidence Code Sections 413 and 913. Under these sections, it is 
clear that, in civil cases as well as criminal cases, inferences may be 
drawn only from the evidence in the case, not from the claim of 
privilege. 
[Legislative Committee Comment (Assembly J., Apr. 6, 19(5)] 

Definitions: 
Inference, see § 600 
Presiding officer, see § 005 
Presumption, see § 600 
Proceeding, see § 001 
Trier of fact, see § 235 

CROSS-REFERENCES 

Failure to explain or deny evidence in case, see § 413 

§ 914. Determination of claim of privilege; limitation on 
punishment for contempt 

914. (a) The presiding officer shall determine a claim of 
privilege in any proceeding in the same manner as a court de­
termines such a claim under Article 2 (commencing with Sec­
tion 400) of Chapter 4 of Division 3. 

(b) No person may be held in contempt for failure to dis­
close information claimed to be privileged unless he has failed 
to comply with an order of a court that he disclose such in­
formation. This subdivision does not apply to any govern­
mental agency that has constitutional contempt power, nor 
does it apply to hearings and investigations of the Industrial 
Accident Commission, nor does it impliedly repeal Chapter 4 
(commencing with Section 9400) of Part 1 of Division 2 of 
Title 2 of the Government Code. If no other statutory pro­
cedure is applicable, the procedure prescribed by Section 1991 
of the Code of Civil Procedure shall be followed in seeking an 
order of a court that the person disclose the information 
claimed to be privileged. 

Comment. Subdivision (a) makes the general provisions concerning 
preliminary determinations on admissibility of evidence (Sections 400-
406) applicable when a presiding officer who is not a judge is called 
upon to determine whether or not a privilege exists. Subdivision (a) 
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is necessary because Sections 400-406, by their terms, apply only to 
determinations by a court. 

Subdivision (b) is needed to protect persons claiming privileges in 
nonjudicial proceedings. Because such proceedings are often conducted 
by persons untrained in law, it is desirable to have a judicial determi­
nation of whether a person is required to disclose information claimed 
to be privileged before he can be held in contempt for failing to disclose 
such information. What is contemplated is that, if a claim of privilege 
is made in a nonjudicial proceeding and is overruled, application must 
be made to a court for an order compelling the witness to answer. Only 
if such order is made and is disobeyed may a witness be held in con­
tempt. That the determination of privilege in a judicial proceeding 
is a question for the judge is well-established California law. See, e.g., 
Holm v. Superior Court, 42 Ca1.2d 500,507,267 P.2d 1025,1029 (1954). 

Subdivision (b), of course, does not apply to any body-such as the 
Public Utilities Commission-that has constitutional power to impose 
punishment for contempt. See, e.g., CAL. CONST., Art. XII, § 22. Nor 
does this subdivision apply to witnesses before the State Legislature 
or its committees. See GOVT. CODE §§ 9400-9414. Likewise, subdivision 
(b) does not apply to hearings and investigations of the State Indus­
trial Accident Commission. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Definitions: 

Presiding officer, see § 905 
Proceeding, see § 901 
Statute, see § 230 

Procedure for determining questions of fact on claims of privilege, see §§ 404, 405 

§ 915. Disclosure of privileged information in ruling on claim of privilege 
915. (a) Subject to subdivisivn (b), the presiding officer 

may not require disclosure of information clai!p.ed to be privi­
leged under this division in order to rule on the claim of 
privilege. 

(b) When a court is ruling on a claim of privilege under 
Article 9 (commencing with Section 1040) of Chapter 4 (offi­
cial information and identity of informer) or under Section 
1060 (trade secret) and is unable to do so without requiring 
disclosure of the information claimed to be privileged, the court 
may require the perspn from whom disclosure is sought or the 
person authorized to claim the privilege, or both, to disclose 
the information in chambers out of the presence and hearing 
of all persons except the person authorized to claim the privi­
lege and such other persons as the person authorized to claim 
the privilege is willing to have present. If the judge deter­
mines that the information is privileged, neither he nor any 
other person may ever disclose, without the consent of a per­
son authorized to permit disclosure, what was disclosed in the 
course of the proceedings in chambers. 

Comment. Subdivision (a) states the general rule that revelation of 
the information asserted to be privileged may not be compelled in 
order to determine whether or not it is privileged. This codifies existing 
law. See Collette v. Sarrasin, 184 Cal. 283, 288-289, ,193 Pac. 571, 573 
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(1920) ; People v. Glen Arms Estate, Inc., 230 Cal. App.2d 841, 846 
note 1, 41 Cal. Rptr. 303, 305 note 1 (1964). 

Subdivision (b) provides an exception to this general rule for infor­
mation claimed to be privileged under Section 1040 (official informa­
tion), Section 1041 (identity of an informer), or Section 1060 (trade 
secret). These privileges exist only if the interest in maintaining the 
secrecy of the information outweighs the interest in seeing that justice 
is done in the particular case. In at least some cases, it will be neces­
sary for the judge to examine the information claimed to be privileged 
in order to balance these competing considerations intelligently. See 
People v. Glen Arms Estate, Inc., 230 Cal. App.2d 841, 846 note 1, 41 
Cal. Rptr. 303, 305 note 1 (1964), and the cases cited in 8 WIGMORE, 
EVIDENCE § 2379 at 812 note 6 (McNaughton rev. 1961). And see United 
States v. Reynolds, 345 U.S. 1, 7-11 (1953), and pertinent discussion 
thereof in 8 WIGMORE, EVIDENCE § 2379 (McNaughton rev. 1961). 
Even in these cases, Section 915 undertakes to give adequate protec­
tion to the person claiming the privilege by providing that the infor­
mation be disclosed in confidence to the judge and requiring that it be 
kept in confidence if it is found to be privileged. 

The exception in subdivision (b) applies only when a court is ruling 
on the claim of privilege. Thus, in view of subdivision (a), disclosure 
of the information cannot be required, for example, in an administra­
tive proceeding. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Person, see § 175 
Presiding officer, see § 905 

Procedure for determining claims of privilege, see §§ 404,405,914 

§ 916. Exclusion of privileged information where persons authorized to 
claim privilege are not present 

916. (a) The presiding officer, on his own m()tion or on the 
motion of any party, shall exclude informa,tion that is sub­
ject to a claim of privilege under this division if: 

(1) The person from whom the information is sought is not 
a person authorized to claim the privilege; and 

(2) There is no party to the proceeding who is a person au­
thorized to claim the privilege. 

(b) The presiding officer may not exclude information 
under this section if: 

(1) He is otherwise instructed by a person authorized to 
permit disclosure j or 

(2) The proponent of the evidence establishes that there is 
no person authorized to claim the privilege in existence. 

Comment. Section 916 is needed to protect the holder of a privilege 
when he is not available to protect his own interest. For example, a 
third party-perhaps the lawyer's secretary-may have been present 
when a confidential communication to a lawyer was made. In the ab­
sence of both the holder himself and the lawyer, the secretary could be 
compelled to testify concerning the communication if there were no 
provision such as Section 916 which requires the presiding officer to 
recognize the privilege. 



1160 EVIDENCE CODE-PRIVILEGES 

Section 916 is designed to protect only privileged information that 
the holder of the privilege could protect by claiming the privilege at 
the hearing. It is not designed to protect unprivileged information. For 
example, if the statement offered in evidence is a declaration against 
the penal interest of the declarant, Section 916 does not authorize the 
presiding officer to exclude the evidence on the ground of the declar­
ant's privilege against self-incrimination. If the declarant wer.e present, 
his self-incrimination privilege would merely preclude his giving self.. 
incriminating testimony at the hearing; it could not be asserted to pre­
vent the disclosure of previously made self-incriminating statements. 

The erroneous exclusion of information pursuant to Section 916 on 
the ground that it is privileged might amount to prejudicial error. On 
the other hand, the erroneous failure to exclude information pursuant 
to Section 916 could not amount to prejudicial error. See EVIDENCE 
CODE § 918. 

Section 916 may be declarative of the existing law. No case in point 
has been found, but see the language in People v. Atkinson, 40 Cal. 284, 
285 (1870) (attorney-client privilege). 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

Definitions : 
Evidence, see I 140 
Person, see § 175 
Presiding officer, see § 905 
Proceeding, see I 901 

CROSS-REFERENCES 

§ 917. Presumption that certain communications are confidential 
917. Whenever a privilege is claimed on the ground that 

the matter sought to be disclosed is a communication made in 
confidence in the course of the lawyer-client, physician-patient, 
psychotherapist-Pllt.ient, cler~an-penitent, or husband-wife 
relationship, the -.!ommunication is presumed to have been 
made in confidence and the opponent of the claim of privilege 
has the burden of proof to establish that the communication 
was not confidential. 

Comment. A number of sections provide privileges for communica­
tions made "in confidence" in the course of certain relationships. Al­
though there appear to have been no cases involving the question in 
California, the general rule elsewhere is that a communication made in 
the course of such a relationship is presumed to be confidential and 
the party objecting to the claim of privilege has the burden' of showing 
that it was not. See generally, with respect to the marital communica­
tion privilege, 8 WIGMORE, EVIDENCE § 2336 (McNaughton rev. 1961). 
See also Blau v. United States, 340 U.S. 332, 333-335 (1951) (holding 
that marital communications are presumed to be confidential). In 
adopting by statute a revised version of the privileges article of the 
Uniform Rules of Evidence, New Jersey included such a provision in 
its statement of the lawyer-client privilege. N.J. REV. STAT. § 2A : 84A-
20(3), added by N.J. Laws 1960, Ch. 52, p. 452. 

If the privilege claimant were required to show that the communi­
cation was made in confidence, he would be compelled, in many cases, 
to reveal the subject matter of the communication in order to establish 
his right to the privilege. Hence, Section 917 is included to establish a 
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presumption of confidentiality, if this is not already the existing law in 
California. See Sharon v. Sharon, 79 Cal. 633, 678, 22 Pac. 26, 40 
(1889) (attorney-client privilege) ; Hager v. Shindler, 29 Cal. 47, 63 
(1865) ("Prima facie, all communications made by a client to his at­
torney or counsel [in the course of that relationship] must be regarded 
as confidentiaL"). 

To overcome the presumption, the proponent of the evidence must 
persuade the presiding officer that the communication was not made in 
confidence. Of course, if the facts show that the communication was 
not intended to be kept in confidence, the communication is not privi­
leged. See Solon v. Lichtenstein, 39 Cal.2d 75,244 P.2d 907 (1952). And 
the fact that the communication was made under circumstances where 
others could easily overhear is a strong indication that the communica­
tion was not intended to be confidential and is, therefore, unprivileged. 
See Sharon v. Sharon, 79 Cal. 633, 677, 22 Pac. 26,39 (1889) ; People v. 
Castiel, 153 Cal. App.2d 653, 315 P.2d 79 (1957). 
[Legislative Committee Comment (Assembly J., Apr. 6,1965)] 

Definitions: 
Burden of proof, see I 115 
Presumption, see I 600 

CROSS-REFERENCES 

§ 918. Effect of error in overruling claim of privilege 
918. A party may predicate error on a ruling disallowing 

a claim of privilege only if he is the holder of the privilege, 
except that a party may predicate error on a ruling disallow­
ing a claim of privilege by his spouse under Section 970 or 971. 

Comment. This section is consistent with existing law. See People v. 
Gonzales, 56 Cal. App. 330, 204 Pac. 1088 (1922), and discussion of 
similar cases cited in Tentative Recommendation and a Study Relating 
to the Uniform Rules of Evidence (Article V. Priv$teges), 6 CAL. LAW 
REVISION COMM'N, REP., REC. & STUDIES 201, 525 note 5 (1964). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 919. Admissibility where disclosure erroneously compelled 
919. Evidence of a statement or other disclosure of privi­

leged information is inadmissible against a holder of the 
privilege if: 

(a) A person authorized to claim the privilege claimed it 
but nevertheless disclosure erroneously was required to be 
made; or 

(b) The presiding officer did not exclude the privileged in­
formation as required by Section 916. 

Comment. Section 919 protects a holder of a privilege from the detri­
ment he would otherwise suffer in a later proceeding when, in a prior 
proceeding, the presiding officer erroneously overruled a claim of priv­
ilege and compelled revelation of the privileged information. Although 
Section 912 provides that such a coerced disclosure does not waive a 
privilege, it does not provide specifically that evidence of the prior 
disclosure is inadmissible; Section 919 assures the inadmissibility of 
such evidence in the subsequent proceeding. 

8-48807 



1162 EVIDENCE CODE-PRIVILEGES 

Section 919 probably states existing law. See People 1). Abair, 102 
Cal. App.2d 765, 228 P.2d 336 (1951) (prior disclosure by an attorney 
held inadmissible in a later proceeding where the holder of the privilege 
had first opportunity to object to attorney's testifying). See also People 
v. Kor, 129 Cal. App.2d 436,277 P.2d 94 (1954). However, there is little 
case authority upon the proposition. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Person, see § 175 
Presiding officer, see § 905 

§ 920. No implied repeal 

CROSS-REFERENCES 

920. Nothing in this division shall be construed to repeal 
by implication any other statute relating to privileges. 

Comment. Some of the statutes relating to privileges are found in 
other codes and are continued in force. See, e.g., PENAL CODE §§ 266h 
and 266i (making the marital communications privilege inapplicable in 
prosecutions for pimping and pandering, respectively). Section 920 as­
sures that nothing in this division makes privileged any information 
declared by statute to be unprivileged or makes unprivileged any in­
formation declared by statute to be privileged. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Statute, see § 230 

CHAPTER 4. PARTICULAR PRIVILEGES 

Article 1. Privilege of Defendant in Criminal Case 

§ 930. Privilege not to be called as a witness and not to testify 
930. To the extent that such privilege exists under the Con­

stitution of the United States or the State of California, a 
defendant in a criminal case has a privilege not to be called 
as a witness and not to testify. 

Comment. Section 930 recognizes that the defendant in a criminal 
case has a constitutional privilege not to be called as a witness and not 
to testify. CAL. CONST., Art. I, § 13. See Killpatrick v. Superior Court, 
153 Cal. App.2d 146, 314 P.2d 164 (1957); People v. Talle, 111 Cal. 
App.2d 650, 245 P.2d 633 (1952). Section 930 also recognizes that the 
defendant may have a similar privilege under the United States Consti­
tution. See Malloy v. Hogan, 378 U.S. 1 (1964). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Article 2. Privilege Against Self-Incrimination 

§ 940. Privilege against self-incrimination 
940. To the extent that such privilege exists under the 

Constitution of the United States or the State of California, 
a person has a privilege to refuse to disclose any matter that 
may tend to incriminate him. 
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Comment. Section 940 recognizes the privilege (derived from the 
California and United States Constitutions) of a person to refuse, when 
testifying, to give information that might tend to incriminate him. See 
Fross v. Wotton, 3 Ca1.2d 384, 44 P.2d 350 (1935); In re Leavitt, 174 
Cal. App.2d 535, 345 P .2d 75 (1959). This privilege should be dis­
tinguished from the privilege stated in Section 930 (privilege of de­
fendant in a criminal case to refuse to testify at all). 

Section 940 does not determine the scope of the privilege against 
self-incrimination; the scope of the privilege is determined by the 
pertinent provisions of the California and United States Constitutions 
as interpreted by the courts. See CAL. CONST., Art. I, § 13. See also 
Malloy v. Hogan, 378 U.S. 1 (1964). Nor does Section 940 prescribe the 
exceptions to the privilege or indicate when it has been waived. This, 
too, is determined by the cases interpreting the pertinent provisions of 
the California and United States Constitutions. For a statement of the 
scope of the constitutional privilege and some of its exceptions, see 
Tentative Recommendation and a Study Relating to the Uniform Rules 
of Evidence (Article V. Privileges), 6 CAL. LAW REVISION COMM'N, 
REP., REC. & STUDIES 201, 215-218, 343-377 (1964). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CROSS-REFERENCES 
Determination of whether evidence may tend to incriminate, see § 404 

Article 3. Lawyer-Client Privilege 
§ 950. "Lawyer" 

950. As used in this article, "lawyer" means a person au­
thorized, or reasonably believed by the client to be authorized, 
to practice law in any state or nation. 

Comment. "Lawyer" is defined to include a person "reasonably be­
lieved by the client to be authorized" to practice law. Since the privi­
lege is intended to encourage full disclosure, the client's reasonable 
belief that the person he is consulting is an attorney is sufficient to 
justify application of the privilege. See 8 WIGMORE, EVIDENCE § 2302 
(McNaughton rev. 1961), and cases there cited in note 1. See also 
MCCORMICIL, EVIDENCE § 92 (1954). 

There is no requirement that the lawyer be licensed to practice in a 
jurisdiction that recognizes the lawyer-client privilege. Legal transac­
tions frequently cross state and national boundaries and require con­
sultation with attorneys from many different· jurisdictions. When a 
California resident travels outside the State and has occasion to con­
sult a lawyer during such travel, or when a lawyer from another state 
or nation participates in a transaction involving a California client, 
the client should be entitled to assume that his communications will be 
given as much protection as they would be if he consulted a California 
lawyer in California. A client should not be forced to inquire about the 
jurisdictions where the lawyer is authorized to practice and whether 
such jurisdictions recognize the lawyer-client privilege before he may 
safely communicate with the lawyer. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 
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CROSS-REFERENCES 
Definitions: 

Client, see § 951 
State, see § 220 

Similar provisions: 
Physician-patient privilege, see § 990 
Psychotherapist-patient privilege, see § 1010 

§ 951. "ClienY' 
951. As used in this article, "client" means a person who, 

directly or through an authorized representative, consults a 
lawyer for the purpose of retaining the lawyer or securing 
legal service or advice from him in his professional capacity, 
and includes an incompetent (a) who himself so consults the 
lawyer or (b) whose guardian or conservator so consults the 
lawyer in behalf of the incompetent. 

Comment. Under Section 951, public entities have a privilege inso­
far as communications made in the course of the lawyer-client relation­
ship are concerned. This codifies existing law. See HoZm v. Superior 
Court,42 Ca1.2d 500, 267 P.2d 1025 (1954). Likewise, such unincorpor­
ated organizations as labor unions, social clubs, and fraternal societies 
have a lawyer-client privilege when the organization (rather than its 
individual members) is the client. See EVIDENCE CODE § 175 (defining 
"person") and § 200 (defining "public entity"). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Lawyer, see § 950 
Person, see § 175 

Similar provisions: 
Physician-patient privilegel see § 991 
Psychotherapist-patient prlvilege, see § 1011 

§ 952. "Confidential communication between client and lawyer" 
952. As used in this -article, "confidential communication 

between client and lawyer" means information transmitted be­
tween a client and his lawyer in the course of that relationship 
and in confidence by a means which, so far as the client is 
aware, discloses the information to no third persons other 
than those who are present to further the interest of the client 
in the consultation or those to whom disclosure is reasonably 
necessary for the transmission of the information or the ac­
complishment of the purpose for which the lawyer is con­
sulted, and includes advice given by the lawyer in the course 
of that relationship. 

Comment. The requirement that the communication be made in the 
course of the lawyer-client relationship and be confidential is in accord 
with existing law. See City ~ County of San Francisco v. Superior 
Court, 37 Cal.2d 227, 234-235, 231 P.2d 26, 29-30 (1951). 

Confidential communications also include those made to third parties 
-such as the lawyer's secretary, a physician, or similar expert-for the 
purpose of transmitting such information to the lawyer because they 
are "reasonably necessary for the transmission of the information." 
This codifies existing law. See, e.g., City ~ County of San Francisco v. 
Superior Court, supra (communication to a physician); Loftin v. 
Glaser, Civil No. 789604 (L.A. Super. Ct., July 23, 1964) (communica-
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tion to an accountant), as reported in Los Angeles Daily Journal Re­
port Section, August 25, 1964 (memorandum opinion of Judge Phil­
brick McCoy). 

A lawyer at times may desire to have a client reveal information to 
an expert consultant in order that the lawyer may adequately advise his 
client. The inclusion of the words "or the accomplishment of the pur­
pose for which the lawyer is consulted" assures that these communica­
tions, too, are within the scope of the privilege. This part of the defini­
tion may change existing law. Himmelfarb v. United States, 175 F.2d 
924, 938-939 (9th Cir. 1949), applying California law, held that the 
presence of an accountant during a lawyer-client consultation destroyed 
the privilege, but no California case directly in point has been found. 
Of course, if the expert consultant is acting merely as a conduit for 
communications from the client to the attorney, the doctrine of City & 
County of San Francisco v. Superior Court, supra, applies and the 
communication would be privileged under existing law as well as under 
this section. See also EVIDENCE CODE § 912(d) and the Comment thereto. 

The words" other than those who are present to further the interest 
of the client in the consultation" indicate that a communication to a 
lawyer is nonetheless confidential even thou~h it is made in the presence 
of another person-such as a spouse, parent, business associate, or 
joint client-who is present to further the interest of the client in the 
consultation. These words refer, too, to another person and his attorney 
who may meet with the client and his attorney in regard to a matter 
of joint concern. This may change existing law, for the presence of a 
third person sometimes has been held to destroy the confidential char­
acter of the consultation, even where the third person was present 
because of his concern for the welfare of the client. See Attorney-Client 
Privilege in California, 10 STAN. L. REV. 297, 308 (1958), and authori­
ties there cited in notes 67-71. See also Himmel/arb v. United States, 
supra. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Client, see § 951 
Lawyer, see § 950 
Person, see 1175 

Disclosure to tnird person, when privileged, see § 912 
Presumption that communication is confidential, see § 917 
Similar provisions: 

Physician-patient privilegel see § 992 
Psychotherapist-patient prlvilege, see § 1012 

§ 953. "Holder of the priviJegell 

953. As used in this article, "holder of the privilege" 
means: 

(a) The client when he has no guardian or conservator. 
(b) A guardian or conservator of the client when the client 

has a guardian or conservator. 
( c) The personal representative of the client if the client is 

dead. 
(d) A successor, assign, trustee in dissolution, or any simi­

lar representative of a firm, association, organization, partner­
ship, business trust, corporation, or public entity that is no 
longer in existence. 
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Comment. Under subdivisions (a) and (b), the guardian of a client 
is the holder of the privilege if the client has a guardian, and the 
client becomes the holder of the privilege when he no longer has a 
guardian. For example, if an underage client or his guardian consults 
a lawyer, the guardian is the holder of the privilege under subdivision 
(b) until the guardianship is terminated; thereafter, the client him­
self is the holder of the privilege. The present California law is un­
certain. The statutes do not deal with the problem, and no appellate 
decision has discussed it. 

Under subdivision (c), the personal representative of a client is the 
holder of the privilege when the client is dead. He may either claim 
or waive the privilege on behalf of the deceased client. This may be a 
change in California law. Under existing law, it seems probable that 
the privilege survives the death of the client and that no one can waive 
it after the client's death. See Collette v. Sarrasin, 184 Cal. 283, 289, 
193 Pac. 571, 573 (1920). Hence, the privilege apparently is recognized 
even when it would be clearly to the interest of the estate of the de­
ceased client to waive it. Under Section 953, however, the personal 
representative of a deceased client may waive the privilege. The pur­
pose underlying the privil~ge-to provide a client with the assurance 
of confidentiality-does not require the recognition of the privilege 
when to do so is detrimental to his interest or to the interests of his 
estate. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CROSS-REFERENCES 
Definitions: 

Client, see § 951 
Public entity, see § 200 

Similar provisions: 
Physician-patient privilege, see § 993 
Psychotherapist-patient privilege, see § 1013 

§ 954. Lawyer-client privilege 
954. Subject to Section 912 and except as otherwise pro­

vided in this article, the client, whether or not a party, has 
a privilege to refuse to disclose, and to prevent another from 
disclosing, a confidential communication between client and 
lawyer if the privilege is claimed by: 

(a) The holder of the privilege; 
(b) A person who is authorized to claim the privilege by the 

holder of the privilege; or 
(c) The person who was the lawyer at the time of the confi­

dential communication, but such person may not claim the 
privilege if there is no holder of the privilege in existence or 
if he is otherwise instructed by a person authorized to permit 
disclosure. 

Comment. Section 954 is the basic statement of the lawyer-client 
privilege. Exceptions to this privilege are stated in Sections 956-962. 

Persons entitled to claim the privilege. The persons entitled to claim 
the privilege are specified in subdivisions (a), (b), and (c). See 
EVIDENCE CODE § 953 for the definition of "holder of the privilege." 
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Eavesdroppers. Under Section 954, the lawyer-client privilege can 
be asserted to prevent anyone from testifying to a confidential com­
munication. Thus, clients are protected against the risk of disclosure by 
eavesdroppers and other wrongful interceptors of confidential commu­
nications between lawyer and client. Probably no such protection was 
provided prior to the enactment of Penal Code Sections 653i and 653j. 
See People v. Castiel, 153 Cal. App.2d 653, 315 P.2d 79 (1957). See 
also Attorney-Client Privilege in California, 10 STAN. L. REV. 297, 310-
312 (1958), and cases there cited in note 84. . 

Penal Code Section 653j makes evidence obtained by electromic 
eavesdropping or recording in violation of the section inadmissible in 
"any judicial, administrative, legislative, or other proceeding." The 
section also provides a criminal penalty and contains definitions and 
exceptions. Penal Code Section 653i makes it a felony to eavesdrop 
by an electronic or other device upon a conversation between a per­
son in custody of a public officer or on public property and that per­
son's lawyer, religious advisor, or physician. 

Section 954 is consistent with Penal Code Sections 653i and 653j but 
provides broader protection, for it protects against disclosure of con­
fidential communications by anyone who obtained knowledge of the 
communication without the client's consent. See also EVIDENCE CODE 
§ 912 (when disclosure with client's consent constitutes a waiver of 
the privilege). The use of the privilege to prevent testimony by eaves­
droppers and those to whom the communication was wrongfully dis­
closed does not, however, affect the rule that the making of the commu­
nication under circumstances where others could easily overhear it is 
evidence that the client did not intend the communication to be confi­
dential. See Sharon v. Sharon, 79 Cal. 633, 677, 22" Pac. 26, 39 (1889). 

Termination of privilege. The privilege may be claimed by a per­
son listed in Section 954, or the privileged information excluded by the 
presiding officer under Section 916, only if there is a holder of the 
privilege in existence. Hence, the privilege ceases to exist when the 
client's estate is finally distributed and his personal representative is 
discharged. This is apparently a change in California law. Under the 
existing law, it seems likilly that the privilege continues to exist in­
definitely after the client's death and that no one has authority to 
waive the privilege. See Collette v. Sarrasin, 184 Cal. 283, 193 Pac. 571 
(1920). See generally Paley v. Superior Court, 137 Cal. App.2d 450, 
290 P .2d 617 (1955), and discussion of the analogous situation in 
connection with the physician-patient privilege in Tentative Recom­
mendation and a Study Relating to the Uniform Rules of Evidence 
(Article V. Privileges), 6 CAL. LAW REVISION COMM'N, REp., REe. & 
STUDIES 201, 408-410 (1964). Although there is good reason for main­
taining the privilege while the estate is being administered-particu­
larly if the estate is involved in litigation-there is little reason to 
preserve secrecy at the expense of excluding relevant evidence after the 
estate is wound up and the representative is discharged. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Definitions: 

Client, see § 951 
Confidential communication between client and lawyer, see § 952 
Holder of the privilege, see § 953 
Lawyer, see § 950 
Person, see § 175 

General provisions relating to privileges, see §§ 910-920 
Similar provisions: 

Physician-patient privilege, see § 994 
Psychotherapist-patient privilege, see § 1014 

§ 955. When lawyer required to claim privilege 
955. The lawyer who received or made a communication 

subject to the privilege under this article shall claim the priv­
ilege whenever he is present when the communication is sought 
to be disclosed and is authorized to claim the privilege under 
subdivision (c) of Section 954. 

Comment. The obligation of the lawyer to claim the privilege on be­
half of the client, unless otherwise instructed by a person authorized 
to permit disclosure, is consistent with Section 6068 (e) of the Business 
and Professions Code. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Lawyer, see § 950 
Similar provisions: 

Physician-patient privilege, see § 995 
Psychotherapist-patient privilege, see § 1015 

§ 956. Exception: Crime or fraud 
956. There is no privilege under this article if the services 

of the lawyer were s~ught or obtained to enable or aid anyone 
to commit or plan to commit a crime or a fraud. 

Comment •. California now recognizes this exception. Abbott v. Su­
perior Oourt, 78 Cal. App.2d 19, 177 P.2d 317 (1947). Of. Nowell 
v. Superior Oourt, 223 Cal. App.2d 652, 36 Cal. Rptr. 21 (1963). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Lawyer, see § 950 
Similar provisions: 

Marital communications privilege, see §-981 
Physician-patient priv,ilege, see § 997 
Psychotherapist-patient privilege, see § 1018 

§ 957. Exception: Parties claiming through deceased client 
957. There is no privilege under this article as to a commu­

nication relevant to an issue between parties all of whom 
claim through a deceased client, regardless of whether the 
claims are by testate or intestate succession or by inter vivos 
transaction. 

Comment. The lawyer-client privilege does not apply to a communi­
cation relevant to an issue between parties all of whom claim through 
a deceased client. Under existing law, all must claim through the client 
by testate or intestate succession in order for this exception to be appli­
cable; a claim by inter vivos transaction apparently is not within the 
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exception. Paley v. Superior Court, 137 Cal. App.2d 450, 457-460, 290 
P.2d 617,621-623 (1955). Section 957 extends this exception to include 
inter vivos transactions. 

The traditional exception for litigation between claimants by testate 
or intestate succession is based on the theory that claimants in privity 
with the estate claim through the client, not adversely, and the de­
ceased client presumably would want his communications disclosed in 
litigation between such claimants so that his desires in regard to the 
disposition of his estate might be correctly ascertained and carried out. 
This rationale is equally applicable where one or more of the parties is 
claiming by inter vivos transaction as, for example, in an action be­
tween a party who claims under a deed (executed by a client in full 
possession of his faculties) and a party who claims under a will exe­
cuted while the client's mental stability was dubious. See the discus­
sion in Tentative Recommendation and a Study Relating to the Uni­
form Rules of Evidence (Article V. Privileges), 6 CAL. LAW REVISION 
COMM'N, REP., REC. & STUDIES 201, 392-396 (1964). 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

CROSS-REFERENCES 
Definition: 

Client, see § 951-
Similar provisions: 

Marital communications privilege, see § 984 
Physician-patient privilegel see § 1000 
Psychotherapist-patient prIvilege, see § 1019 

§ 958. Exception: Breach of duty arising out of lawyer-client relationship 
958. There is no privilege under this article as to a commu­

nication relevant to an issue of breach, by the lawyer or by the 
client, of a duty arising out of the lawyer-client relationship. 

Comment. This exception has not been recognized by a holding in 
any California case, although dicta in several opinions indicate that it 
would be recognized if the question were presented in a proper case. 
People v. Tucker, 61 Cal.2d 828, 40 Cal. Rptr. 609, 395 P.2d 449 
(1964) ; Henshall v. Coburn, 177 Cal. 50, 169 Pac. 1014 (1917) ; Pacific 
Tel. &- Tel. Co. v. Fink, 141 Cal. App.2d 332, 335, 296 P.2d 843, 845 
(1956) ; Fleschler v. Strauss, 15 Cal. App.2d 735, 60 P.2d 193 (1936). 
See generally WITKIN, CALIFORNIA EVIDENCE § 419 (1958). 

It would be unjust to permit a client either to accuse his attorney of 
a breach of duty and to invoke the privilege to prevent the attorney 
from bringing forth evidence in defense of the charge or to refuse to 
pay his attorney's fee and invoke the privilege to defeat the attorney's 
claim. Thus, for example, if the defendant in a criminal action claims 
that his lawyer did not provide him with an adequate defense, com­
munications between the lawyer and client relevant to that issue are 
not privileged. See People v. Tucker, 61 Cal.2d 828, 40 Cal. Rptr. 609, 
395 P.2d 449 (1964). The duty involved must, of course, be one aris­
ing out of the lawyer-client relationship, e.g., the duty of the lawyer 
to exercise reasonable diligence on behalf of his client, the duty of 
the lawyer to care faithfully and account for his client's property, or 
the client's duty to pay for the lawyer's services. 
[Law Revision Commission Comment (Recommendation, January 1965) ] 
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CROSS-REFERENCES 
Definitions: 

Client, see § 951 
Lawyer, see § 950 

Similar provisions: 
Physician-patient privilege, see § 1001 
Psychotherapist-patient privilege, see § 1020 

§ 959. Exception: Lawyer as aHesting witness 
959. There is no privilege under this article as to a com­

munication relevant to an issue concerning the intention or 
competence of a client executing an attested document of 
which the lawyer is an attesting witness, or concerning the 
execution or attestation of such a document. 

Comment. This exception relates to the type of communication about 
which an attesting witness would testify. The mere fact that an at­
torney acts as an attesting witness should not destroy the lawyer-client 
privilege as to all statements made concerning the document attested; 
but the privilege should not prohibit the lawyer from performing the 
duties expected of an attesting witness. Under existing law, the attest­
ing witness exception is broader, having been used as a device to obtain 
information which the lawyer who is an attesting witness received in 
his capacity as a lawyer rather than as an attesting witness. See In re 
Mullin, 110 Cal. 252, 42 Pac. 645 (1895). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Authentication of writing by subscribing witness, see §§ 1411-1413 
Definitions: 

Client, see § 951 
Lawyer, see § 950 

Opinion as to sanity by subscribing witness, see I 870 

§ 960. Exception: Intention of deceased client concerning writing 
affecting property interest 

960. There is no privilege under this article as to a commu­
nication relevant to an issue concerning the intention of a 
client, now deceased, with respect to a deed of conveyance, 
will, or other writing, executed by the client, purporting to 
affect an interest in property. 

Comment. Although the attesting witness exception stated in Sec­
tion 959 is limited to information of the kind to which one would 
expect an attesting witness to testify, there is merit to having an excep­
tion that applies to all dispositive instruments. A client ordinarily 
would desire his lawyer to communicate his true intention with regard 
to a dispositive instrument if the instrument itself leaves the matter in 
doubt and the client is deceased. Likewise, the client ordinarily would 
desire his attorney to testify to communications relevant to the validity 
of such instruments after the client dies. Accordingly, two additional 
exceptions-Sections 960 and 961-are provided for this purpose. These 
exceptions have been recognized by the California decisions only in 
cases where the lawyer is an attesting witness. See the Comment to 
EVIDENCE CODE § 959. 
[Law Revision Commission Comment (Recommendation, January 1965)] 



Definitions: 
Client, see § 951 
Property, see § 185 
Writing, see § 250 

Similar provisions: 
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CROSS-REFERENCES 

Physician-patient privilege, see § 1002 
Psychotherapist-patient privilege, see § 1021 

§ 961. Exception: Validity of writing affecting property interest 

1171 

961. There is no privilege under this article as to a commu­
nication relevant to an issue concerning the validity of a deed 
of conveyance, will, or other writing, executed by a client, now 
deceased, purporting to affect an interest in propert.y. 

Comment. See the Comment to Section 960. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Client, see § 951 
Property, see § 185 
Writing, see § 250 

Similar provisions: 

CROSS-REFERENCES 

Physician-patient privilege, see § 1003 
Psychotherapist-patient privilege, see § 1022 

§ 962. Exception: Joint clients 
962. Where two or more clients have retained or consulted 

a lawyer upon a matter of common interest, none of them, nor 
the successor in interest of any of them, may claim a privilege 
under this article as to a communication made in the course of 
that relationship when such communication is offered in a 
civil proceeding between one of such clients (or his successor 
in interest) and another of such clients (or his successor in 
interest). 

Comment. This section states existing law. Clyne v. Brock, 82 Cal. 
App.2d 958, 965, 188 P.2d 263, 267 (1947); Croce v. Superior Court, 
21 Cal. App.2d 18, 68 P.2d 369 (1937). See also Harris v. Harris, 136 
Cal. 379, 69 Pac. 23 (1902). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Civil proceeding, see § 902 
Client, see § 951 
Lawyer, see § 950 

CROSS-REFERENCES 

Waiver of privilege by joint holder, see § 912 

Article 4. Privilege Not to Testify Against Spouse 

§ 970. Privilege not to testify against spouse 
970. Except as otherwise provided by statute, a married 

person has a privilege not to testify against his spouse in 
any proceeding. 

Comment. Under this article, a married person has two privileges: 
(1) a privilege not to testify against his spouse in any proceeding (Sec­
tion 970) and (2) a privilege not to be called as a witness in any pro­
ceeding to which his spouse is a party (Section 971). 
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The privileges under this article are not as broad as the privilege 
provided by existing law. Under existing law, a married person has a 
privilege to prevent his spouse from testifying against him, but only 
the witness spouse has a privilege under this article. Under the existing 
law, a married person may refuse to testify for the other spouse, but 
no such privilege exists under this article. For a discussion of the rea­
sons for these changes in existing law, see the Law Revision Commis­
sion's Comment to Code of Civil Procedure Section 1881 (superseded 
by the Evidence Code). 

The rationale of the privilege provided by Section 970 not to testify 
against one's spouse is that such testimony would seriously disturb or 
disrupt the marital relationship. Society stands to lose more from such 
disruption than it stands to gain from the testimony which would be 
available if the privilege did not exist. The privilege is based in part on 
a previous recommendation and study of the California Law Revi­
sion Commission. See 1 CAL. LAW REVISION COMM'N, REP., REC. 
& STUDIES, Recommendation and Study Relating to the Marital tt For 
and Against" Testimonial Privilege at F-l (1957). 
fLaw Revision Commission Com,ment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Proceeding, see § 901 
General provisions relating to privileges, see §§ 910-920 

§ 971. Privilege not to be called as a witness against spouse 
971. Except as otherwise provided by statute, a married 

person whose spouse is a party to a proceeding has a privilege 
not to be called as a witness by an adverse party to that pro­
ceeding without the prior express consent of the spouse having 
the privilege under this section unless the party calling the 
spouse does so in good faith without knowledge of the marital 
relationship. 

Comment. The privilege ofa married person not to be called as a 
witness against his spouse is somewhat similar to the privilege given 
the defendant in a criminal case not to be called as a witness (Section 
930). This privilege is necessary to avoid the prejudicial effect, for 
example, of the prosecution's calling the defendant's wife as a witness, 
thus forcing her to object before the jury. The privilege not to be 
called as a witness does not apply, however, in a proceeding where the 
other spouse is not a party. Thus, a married person may be called as a 
witness in a grand jury proceeding because his spouse is not a party 
to that proceeding, but the witness in the grand jury proceeding may 
claim the privilege under Section 970 to refuse to answer a question 
that would compel him to testify against his spouse. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Proceeding, see § 901 
See alBo the OroBB-Reference. under Section 970 
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§ 972. When privilege not applicable 
972. A married person does not have a privilege under 

this article in : 
(a) A proceeding brought by or on behalf of one spouse 

against the other spouse. 
(b) A proceeding to commit or otherwise place his spouse 

or his spouse's property, or both, under the control of another 
because of the spouse's alleged mental or physical condition. 

( c) A proceeding brought by or on behalf of a spouse to 
establish his competence. 

(d) A proceeding under the Juvenile Court Law, Chapter 
2 (commencing with Section 500) of Part 1 of Division 2 of 
the Welfare and Institutions Code. 

( e) A criminal proceeding in which one spouse is charged 
with: 

(1) A crime against the person or property of the other 
spouse or of a child of either, whether committed before or 
during marriage. 

(2) A crime against the person or property of a third 
person committed in the course of committing a crime against 
the person or property of the other spouse, whether committed 
before or during marriage. 

(3) Bigamy or adultery. 
( 4) A crime defined by Section 270 or 270a of the Pena] 

Code. 
Comment. The exceptions to the privileges under this article are 

similar to those contained in Code of Civil Procedure Section 1881(1) 
and Penal Code Section 1322, both of which are superseded by the 
Evidence Code. However, the exceptions in this section have been 
drafted so that they are consistent with those provided in Article 5 
(commencing with Section 980) of this chapter (the privilege for con­
fidential marital communications). 

A discussion of comparable exceptions may be found in the Com­
ments to the sections in Article 5 of this chapter. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Criminal proceeding, see § 903 
Person, see § 175 
Proceeding, see § 901 
Property, see § 185 

Similar provisions: 
Marital communications privilege, see U 982-986 
Physician-patient privilege, see §§ 1004. 1005 
Psychotherapist-patient privilege, see §§ 1024, 1025 

See also the Orosll-Referencell under Section 970 

§ 973. Waiver of privilege 
973. (a) Unless erroneously compelled to do so, a married 

person who testifies in a proceeding to which his spouse is a 
party, or who testifies against his spouse in any proceeding, 
does not have a privilege under this article in the proceeding 
in which such testimony is given. 
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(b) There is no privilege under this article in a civil pro­
ceeding brought or defended by a married person for the im­
mediate benefit of his spouse or of himself and his spouse. 

Comment. Section 973 contains special waiver provisions for the 
privileges provided by this article. 

Subdivision (a). Under subdivision (a), a married person who 
testifies in a proceeding to which his spouse is a party waives both 
privileges provided for in this article. Thus, for example, a married 
person cannot call his spouse as a witness to give favorable testimony 
and have that spouse invoke the privilege provided in Section 970 to 
keep from testifying on cross-examination to unfavorable matters; nor 
can a married person testify for an adverse party as to particular mat­
ters and then invoke the privilege not to testify against his spouse as 
to other matters. 

In any proceeding where a married person's spouse is not a party, 
the privilege not to be called as a witness is not available, and a mar­
ried person may testify like any other witness without waiving the 
privilege provided under Section 970 so long as he does not testify 
against his spouse. However, under subdivision (a), the privilege not 
to testify against his spouse in that proceeding is waived as to all mat­
ters if he testifies against his spouse as to any matter. 

The word "proceeding" is defined in Section 901 to include any 
action, civil or criminal. Hence, the privilege is waived for all purposes 
in an action if the spouse entitled to claim the privilege testifies at any 
time during the action. For example, if a civil action involves issues 
being separately tried, a wife whose husband is a party to the litigation 
may not testify for her husband at one trial and invoke the privilege 
in order to avoid testifying against him at a separate trial of a different 
issue. Nor maya wife testify against her husband at a preliminary 
hearing of a criminal action and refuse to testify against him at the 
trial. 

Subdivision (b). This subdivision precludes married persons from 
taking unfair advantage of their marital status to escape theii" duty 
to give testimony under Section 776, which supersedes Code of Civil 
Procedure Section 2055. It recognizes a doctrine of waiver that has been 
developed in the California cases. Thus, for example, when suit is 
brought to set aside a conveyance from husband to wife allegedly in 
fraud of the husband's creditors, both spouses being named as defend­
ants, it has been held that setting up the conveyance in the answer 
as a defense waives the privilege. Tobias v. Adams, 201 Cal. 689, 258 
Pac. 588 (1927) ; Schwartz v. Brandon, 97 Cal. .App. 30, 275 Pac. 448 
(1929). But cf. Marple v. Jackson, 184 Cal. 411, 193 Pac. 940 (1920). 
Also, when husband and wife are joined as defendants in a quiet title 
action and assert a claim to the property, they have been held to have 
waived the privilege. Hagen v. Silva, 139 Cal. .App.2d 199, 293 P.2d 
143 (1956). And when both spouses joined as plaintiffs in an action 
to recover damages to one of them, each was held to have waived the 
privilege as to the testimony of the other. In re Strand, 123 Cal. .App. 
170, 11 P.2d 89 (1932). (It should be noted that, with respect to dam­
ages for personal injuries, Civil Code Section 163.5 (added by Cal. 
Stats. 1957, Ch. 2334, § 1, p. 4066) provides that all damages awarded 
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to a married person in a civil action for personal injuries are the sep­
arate property of such married person.) This principle of waiver has 
seemingly been developed by the case law to prevent a spouse from 
refusing to testify as to matters which affect his own interest on the 
ground that such testimony would also be "against" his spouse. It has 
been held, however, that a spouse does not waive the privilege by 
making the other spouse his agent, even as to transactions involving 
the agency. Ayres v. Wright, 103 Cal. App. 610, 284 Pac. 1077 (1930). 
[Legislative Committee Comment (Assembly J., Apr. 6, 19(5)] 

Definitions: 
Civil proceeding, see § 902 
Proceeding, see § 901 

CROSS-REFERENCES 

Article 5. Privilege for Confidential Marital Communications 

§ 980. Privilege for confidential marital communications 
980. Subject to Section 912 and except as otherwise pro­

vided in this article, a spouse (or his guardian or conservator 
when he has a guardian or conservator), whether or not a 
party, has a privilege during the marital relationship and 
afterwards to refuse to disclose, and to prevent another from 
disclosing, a communication if he claims the privilege and 
the communication was made in confidence between him and 
the other spouse while they were husband and wife. 

Comment. Section 980 is the basic statement of the privilege for con­
fidential marital communications. Exceptions to this privilege are 
stated in Sections 981-987. 

Who can claim the privilege. Under Section 980, both spouses are 
the holders of the privilege and either spouse may claim it. Under 
existing law, the privilege may belong only to the nontestifying spouse 
inasmuch as Code of Civil Procedure Section 1881(1), superseded by 
the Evidence Code, provides: "[N] or can either . . . be, without the 
consent of the {)ther, examined as to any communication made by one 
to the other during the marriage." (Emphasis added.) It is likely, how­
ever, that Section 1881(1) would be construed to grant the privilege to 
both spouses. See In re De Neef, 42 Cal. App.2d 691, 109 P.2d 741 
(1941). But see People v. Keller, 165 Cal. App.2d 419, 423-424, 332 
P.2d 174, 176 (1958) (dictum). 

A guardian of an incompetent spouse may claim the privilege on 
behalf of that spouse. However, when a spouse is dead, no one can 
claim the privilege for him j the privilege, if it is to be claimed at all, 
can be claimed only by or on behalf of the surviving spouse. 

Termirw,tion of marriage. The privilege may be claimed as to con­
fidential communications made during a marriage even though the mar­
riage has been terminated at the time the privilege is claimed. This 
states existing law. CODE Crv. PROC. § 1881 (1) (superseded by the 
Evidence Code) j People v. Mullings, 83 Ca1. 138, 23 Pac. 229 (1890). 
Free and open communication between spouses would be unduly in­
hibited if one of the spouses could be compelled to testify as to the 
nature of such communications after the termination of the marriage. 
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Eavesdroppers. The privilege may be asserted to prevent testimony 
by anyone, including eavesdroppers. To a limited extent, this consti­
tutes a change in California law. See the Comment to EVIDENCE CODE 
§ 954. See generally People v. Peak, 66 Cal. App.2d 894, 153 P.2d 464 
(1944); People v. Morhar, 78 Cal. App. 380, 248 Pac. 975 (1926); 
People v. Mitchell, 61 Cal. App. 569, 215 Pac. 117 (1923). Section 980 
also changes the existing law which permits a third party, to whom one 
of the spouses had revealed a confidential communication, to testify 
concerning it. People v. Swaile, 12 Cal. App. 192, 195-196, 107 Pac. 134, 
137 (1909); People v. Chadwick, 4 Cal. App. 63, 72, 87 Pac. 384, 387-
388 (1906). See also Wolfle v. United States, 291 U.S. 7 (1934). Under 
Section 912, such conduct would constitute a waiver of the privilege 
only as to the spouse who makes the disclosure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
General provisions relating to privileges, see §§ 910-920 
Presumption that communication confidential, see § 917 
Privilege of spouse not to be called as witness, see § 971 
Privilege of spouse not to testify, see § 970 

§ 981. Exception: Crime or fraud 
981. There is no privilege under this article if the com­

munication was made, in whole or in part, to enable or aid 
anyone to commit or plan to commit a crime or a fraud. 

Comment. California recognizes this as an exception to the lawyer­
client privilege, but it does not appear to have been recognized in the 
California cases dealing with the confidential marital communicatiollli 
privilege. Nonetheless, the exception does not seem so broad that it 
would impair the values that the privilege is intended to preserve; in 
many cases, the evidence which would be admissible under this excep­
tion will be vital in order to do justice between the parties to a lawsuit. 
This exception would not, of course, infringe on the privileges accorded 
to a married person under Sections 970 and 971. 

It is important to note that the exception provided by Section 981 
is quite limited. It does not permit disclosure of communications that 
merely reveal a plan to commit a crime or fraud; it permits disclosure 
only of communications made to enable or aid anyone to commit or 
plan to commit a crime or fraud. Thus, unless the communication is 
for the purpose of obtaining assistance in the commission of the crime 
or fraud or in furtherance thereof, it is not made admissible by the 
exception provided in this section. Cf. People v. Pierce, 61 Cal.2d 879, 
40 Cal. Rptr. 845, 395 P.2d 893 (1964) (husband and wife who con­
spire only between themselves against others cannot claim immunity 
from prosecution for conspiracy on the basis of their marital status). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Similar provisions: 

Lawyer-client privilege see § 956 
Physician-patient privilege, see § 997 
Psychotherapist-patient privilege, see § 1018 
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§ 982. Exception: Commitment or similar proceeding 
982. There is no privilege under this article in a proceed­

ing to commit either spouse or otherwise place him or his 
property, or both, under the control of another because of his 
alleged mental or physical condition. 

Comment. Sections 982 and 983 express existing law. CODE Crv. PROC. 
§ 1881(1) (superseded by the Evidence Code). Commitment and com­
petency proceedings are undertaken for the benefit of the subject 
person. Frequently, much or all of the evidence bearing on a spouse's 
competency or lack of competency will consist of communications to 
the other spouse. It would be undesirable to permit either spouse to 
invoke a privilege to prevent the presentation of this vital information 
inasmuch as these proceedings are of such vital importance both to 
society and to the spouse who is the subject of the proceedings. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Proceeding, see § 901 
Similar provisions: 

Marital testimonial privilege, see I 972 (b) 
Physician-patient privilege, see § 1004 
Psychotherapist-patient privilege, see § 1024 

§ 983. Exception: Proceeding to establish competence 
983. There is no privilege under this article in a proceed­

ing brought by or on behalf of either spouse to establish his 
competence. 

Comment. See the Oomment to Section 982. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Proceeding, see § 901 
Similar provisions: 

Marital testimonial privilege, see § 972(c) 
Physician-patient privilege, see § 1005 
Psychotherapist-patient privilege, see § 1025 

§ 984. Exception: Proceeding between spouses 
984. There is no privilege under this article in : 
(a) A proceeding brought by or on behalf of one spouse 

against the other spouse. 
(b) A proceeding between a surviving spouse and a person 

who claims through the deceased spouse, regardless of whether 
such claim is by testate or intestate succession or by inter 
vivos transaction. 

Comment. The exception to the marital communications privilege for 
litigation between the spouses states existing law. CODE Crv. PROC. 
§ 1881(1) (superseded by the Evidence Code). Section 984 extends 
the principle to cases where one of the spouses is dead and the litiga­
tion is between his successor and the surviving spouse. See generally 
Estate of Gillett, 73 Cal. App.2d 588,166 P.2d 870 (1946). 
[Law Revision Commission Comment (Recommendation, January 1965) ] 
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CROSS-REFERENCES 
Definition: 

Proceeding, see § 901 
Similar provisions: 

Lawyer-client privilege, see § 957 
Marital testimonial privilege, see § 972(a) 
Physician-patient privilege, see § 1000 
Psychotherapist-patient privilege, see § 1019 

§ 985. Exception: Certain criminal proceedings 
985. There is no privilege under this article in a criminal 

proceeding in which one spouse is charged with: 
(a) A crime committed at any time against the person or 

property of the other spouse or of a child of either. 
(b) A crime committed at any time against the person or 

property of a third person committed in the course of com­
mitting a crime against the person or property of the other 
spouse. 

(c) Bigamy or adultery. 
(d) A crime defined by Section 270 or 270a of the Penal 

Code. 
Comment. This exception restates with minor variations an exception 

that is recognized under existing law. CODE CIV. PROC. § 1881(1) 
(superseded by the Evidence Code). Sections 985 and 986 together 
create an exception for all the proceedings mentioned in Section 1322 
of the Penal Code (superseded by the Evidence Code). 
[Law Revision Commission Comment (Recommendation,January 1965)] 

CROSS-REFERENCES 
Definitions: 

Criminal proceeding, see § 903 
Person, see § 175 
Property, see § 185 

Similar provision: 
Marital testimonial privilege, see § 972 (e) 

§ 986. Exception: Juvenile court proceeding 
986. There is no privilege under this article in a proceed­

ing under the Juvenile Court Law, Chapter 2 (commencing 
with Section 500) of Part 1 of Division 2 of the Welfare and 
Institutions Code. 

Comment. See the Comment to Section 985. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Similar provision: 

Marital testimonial privilege. see § 972 (d) 

§ 987. Exception: Communication offered by spouse who is criminal defendant 
987. There is no privilege under this article in a criminal 

proceeding in which the communication is offered in evidence 
by a defendant who is one of the spouses between whom the 
communication was made. 

Comment. This exception does not appear to have been recognized 
in any California case. Nonetheless, it is a desirable exception. When 
a married person is the defendant in a criminal proceeding and seeks 
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to introduce evidence which is material to his defense, his spouse (or 
his former spouse) should not be privileged to withhold the infor­
mation. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Criminal proceeding, see § 903 

Article 6. Physician-Patient Privilege 
§ 990. "Physician" 

990. As used in this article, "physician" means a person 
authorized, or reasonably believed by the patient to be author­
ized, to practice medicine in any state or nation. 

Comment. Defining "physician" to include a person "reasonably 
believed by the patient to be authorized" to practice medicine changes 
the existing law which requires that the physician be licensed. See CODE 
CIV. PROC. § 1881(4) (superseded by the Evidence Code). But, if this 
privilege is to be recognized, it should protect the patient from reason­
able mistakes as to unlicensed practitioners. The privilege also should 
be applicable to communications made to a physician authorized to 
practice in any state or nation. When a California resident travels out­
side the State and has occasion to visit a physician during such travel, 
or when a physician from another state or nation participates in the 
treatment of a person in California, the patient should be entitled to 
assume that his communications will be given as much protection as 
they would be if he consulted a California physician in California. A 
patient should not be forced to inquire about the jurisdictions where 
the physician is authorized to practice medicine and whether such juris­
dictions recognize the physician-patient privilege before he may safely 
communicate with the physician. 
[Law Revision Commission Comment (Recommendation, January 1965») 

Definitions: 
Patient, see § 991 
State, see ~ 220 

Similar provIsions: 

CROSS-REFERENCES 

. Lawyer-client privilege, see § 950 
psychotherapist-patient privilege, see § 1010 

. § 991. "Patient" 
991. As used in this article, "patient" means a person 

who consults a physician or submits to an examination by a 
physician for the purpose of securing a diagnosis or preven­
tive, palliative, or curative treatment of his physical or mental 
or emotional condition. 

Comment. "Patient" means a person who consults a physician for 
the purpose of diagnosis or treatment. This definition modifies existing 
Calif()rnia law; under existing law, a person who consults a physician 
for diagnosis only has no physician-patient privilege. City &; County of 
San Francisco v. Superior Conrt, 37 Cal.2d 227, 231, 231 P.2d 26, 28 
(1951) (physician-patient privilege "cannot be invoked when no treat­
ment is contemplated or given"). 



1180 EVIDENCE CODE-PRIVILEGES 

There seems to be little reason to perpetuate the distinction made 
between consultations for the purpose of diagnosis and consultations for 
the purpose of treatment. PersoILS do not ordinarily consult physicians 
from idle curiosity. They may be sent by their attorney to obtain a 
diagnosis in contemplation of some legal proceeding-in which case the 
attorney-client privilege will afford protection. See, e.g., City & County 
of San Francisco v. Superior Court, 37 Ca1.2d 227, 231 P.2d 26 (1951). 
They may submit to an examination for insurance purposes-in which 
case the insurance contract will contain appropriate waiver provisions. 
They may seek diagnosis from one physician to check the diagnosis 
made by another. They may seek diagnosis from one physician in 
contemplation of seeking treatment from another. Communications 
made under such circumstances are as deserving of protection as are 
communications made to a treating physician. 
[Legislative Committee Comment (Senate J., Apr. 21, 1965)] 

Definition: 
Physician, see § 990 

Similar provisions: 

CROSS-REFERENCES 

Lawyer-client privilege, see ~ 951 
Psychotherapist-patient privilege, see § 1011 

§ 992. "Confidential communication between patient and physician" 
992. As used in this article, "confidential communication 

between patient and physician" means information, including 
information obtained by an examination of the patient, trans­
mitted between a patient and his physician in the course of 
that relationship and in confidence by a means which, so far 
as the patient is aware, discloses the information to no third 
persons other than those who are present to further the in­
terest of the patient in the consultation or those to whom dis­
closure is reasonably necessary for the transmission of the 
information or the accomplishment of the purpose for which 
the physician is consulted, and includes advice given by the 
physician in the course of that relationship. 

Comment. This section generally restates existing law, except that 
it is uncertain whether a doctor's statement to a patient giving his 
diagnosis is presently covered by the privilege. See CODE CIV. PROC. 
§ 1881(4) (superseded by the Evidence Code). See also the Comment 
to EVIDENCE CODE § 952. 

The definition here is sufficiently broad to include matters that are 
not ordinarily thought of as "communications." It is the communica­
tions that are defined here, however, to which reference is made 
throughout the remainder of the article. Under Section 994, the privi­
lege applies to the communications defined here. And the exceptions in 
Sections 996-1007 that relate to particular communications also apply 
to the communications defined here. Thus, there is no information pro­
tected by the privilege in Section 994 to which the exceptions cannot be 
applied in an appropriate case. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 
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CROSS-REFERENCES 
Definitions: 

Patient, see § 991 
Physician, see § 990 

Disclosure to third person, when privileged, see § 912 
Presumption that communication was confidential, see § 917 
Similar provisions: 

Lawyer-client privilege, see § 952 
Psychotherapist-patient privilege, see § 1012 

§ 993. "Holder of the privilege" 
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993. As used in this article, "holder of the privilege" 
means: 

(a) The patient when he has no guardian or conservator. 
(b) A guardian or conservator of the patient when the pa­

tient has a guardian or conservator. 
(c) The personal representative of the patient if the patient 

is dead. 
Comment. A guardian of the patient is the holder of the privilege if 

the patient has a guardian. If the patient has separate guardians of his 
estate and of his person, either guardian may claim the privilege. The 
provision making the personal representative of the patient the holder 
of the privilege when the patient is dead may change California law. 
The existing law may be that the privilege survives the death of the 
patient in some cases and that no one can waive it on btmalf of the 
patient. See the discussion in Tentative Recommendation and a Study 
Relating to the Uniform Rules of Evidence (Article V. Privileges), 6 
CAL. LAW REVISION COMM'N, REP., REO. & STUDIES 201, 408-410 (1964). 
Sections 993 and 994 enable the personal representative to protect the 
interest of the patient's estate in the confidentiality of these statements 
and to waive the privilege when the estate would benefit by waiver. 
When the patient's estate has no interest in preserving confidentiality, 
or when the estate has been distributed and the representative dis­
charged, the importance of providing complete access to information 
relevant to a particular proceeding should prevail over whatever re­
maining interest the decedent may have had in secrecy. 
[Law Revision Commission Comment (Recommendation, 1anuary 1965)] 

CROSS-REFERENCES 
Definition: 

Patient, see I 991 
Similar provisions: 

Lawyer-client privilege, see I 953 
Psychotherapist-patient privilege, see § 1018 

§ 994. Physician-patient privilege 
994. Subject to Section 912 and except as otherwise pro­

vided in this article, the patient, whether or not a party, has 
a privilege to refuse to disclose, and to prevent another from 
disclosing, a confidential communication between patient and 
physician if the privilege is claimed by: 

( a) The holder of the privilege; 
(b) A person who is authorized to claim the privilege by 

the holder of the privilege; or 
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(c) The person who was the physician at the time of the 
confidential communication, but such person may not claim 
the privilege if there is no holder of the privilege in existence 
or if he is otherwise instructed by a person authorized to per­
mit disclosure. 

Comment. This section, like Section 954 (lawyer-client privilege), 
is based on the premise that the privilege must be claimed by a person 
who is authorized to claim the privilege. If there is no claim of privilege 
by a person with authority to make the claim, the evidence is admissible. 
See the Comments to EVIDENCE CODE §§ 993 and 954. 

For the reasons indicated in the Comment to Section 954, an eaves­
dropper or other interceptor of a communication privileged under this 
section is not permitted to testify to the communication. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Confidential communication between patient and physician, see § 992 
Holder of the privilege, see § 993 
Patient, see § 991 
Physician, see § 990 

General provisions relating to privileges, see §§ 910-920 
Similar provisions: 

Lawyer-client privilege, see § 954 
P!'ychotherl\,Pist-patient privilege, see § 1014 

§ 995. When physician required to claim privilege 
995. The physician who received or made a communication 

subject to the privilege under this article shall claim the privi­
lege whenever he is present when the communication is sought 
to be disclosed and is authorized to claim the privilege under 
subdivision (c) of Section 994. 

Comment. The obligation of the physician to claim the privilege on 
behalf of the patient, unless otherwise instructed by a person authorized 
to permit disclosure, is consistent with Section 2379 of the Business and 
Professions Code. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Physician, see § 990 
Similar provisions: 

Lawyer-elient privilege, see § 955 
Psychotherapist-patient privilege, see § 1015 

§ 996. Exception: Patient-litigant exception 
996. There is no privilege under this article as to a com­

munication relevant to an issue concerning the condition of 
the patient if such issue has been tendered by: 

(a) The patient; 
(b) Any party claiming through or under the patient; 
(c) Any party· claiming as a beneficiary of the patient 

through a contract to which the patient is or was a party; or 
(d) The plaintiff in an action brought under Section 376 

or 377 of the Code of Civil Procedure for damages for the 
injury or death of the patient. 
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Comment. Section 996 provides that the physicia,-patient privilege 
does not exist in any proceeding in which an issue concerning the con­
dition of the patient has been tendered by the patient. If the patient 
himself tenders the issue of his condition, he should not be able to with­
hold relevant evidence from the. opposing party by the exercise of the 
physician-patient privilege. 

A limited form of this exception is recognized by Code of Civil 
Procedure Section 1881 (4) (superseded by the Evidence Code) which 
makes the privilege inapplicable in personal injury actions. This excep­
tion is also recognized in various types of administrative proceedings 
where the patient tenders the issue of his condition. E.g., LABOR CODE 
§§ 4055, 5701, 5703, 6407, 6408 (proceedings before the Industrial Ac­
cident Commission). The exception provided by Section 996 applies 
not only to proceedings before the Industrial Accident Commission but 
also to any other proceeding where the patient tenders the issue of his 
condition. The exception in Section 996 also states existing law in 
applying the exception to other situations where the patient himself 
has raised the issue of his condition. In re Cathey, 55 Ca1.2d 679, 690-
692, 12 Cal. Rptr. 762,768,361 P.2d 426, 432 (1961) (prisoner in state 
medical facility waived physician-patient privilege by putting his men­
tal condition in issue by application for habeas corpus) ; see also City & 
County of San Francisco v. Sttperior Court, 37 Ca1.2d 227, 232, 231 
P.2d 26, 28 (1951) (personal injury case). 

Section 996 also provides that there is no privilege in an action 
brought under Section 377 of the Code of Civil Procedure (wrongful 
death). Under Code of Civil Procedure Section 1881(4) (superseded by 
the Evidence Code), a person authorized to bring the wrongful death 
action may consent to the testimony by the physician. As far as testi­
mony by the physician is concerned, there is no reason why the rules of 
evidence should be different in a ease where the patient brings the action 
and a case where someone else sues for the patient's wrongful death. 

Section 996 also provides that there is no privilege in an action 
brought under Section 376 of the Code of Civil Procedure (parent's 
action for injury to child). In this case, as in a case under the wrong­
ful death statute, the same rule of evidence should apply when the 
parent brings the action as applies when the child is the plaintiff. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Patient, see § 991 
Similar provision: 

Psychotherapist-patient privilege, see § 1016 

§ 997. Exception: Crime or tort 
997. There is no privilege under this article if the services 

of the physician were sought or obtained to enable or aid any­
one to commit or plan to commit a crime or a tort or to escape 
detection or apprehension after the commission of a crime or 
a tort. 

Comment. This section is considerably broader in scope than Section 
956 which provides that the lawyer-client privilege does not apply 
when the communication was made to enable anyone to commit or plan 
to commit a crime or a fraud. Section 997 creates an exception to the 
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physician-patien. privilege where the services of the physician were 
sought or obtained to enable or aid anyone to commit or plan to commit 
a crime or a tort, or to escape detection or apprehension after commis­
sion of a crime or a tort. People seldom, if ever, consult their physi­
cians in regard to matters which might subsequently be determined to 
be a tort, and there is no desirable end to be served by encouraging 
such communications. On the other hand, people often consult lawyers 
about matters which may later turn out to be torts and it is desirable 
to encourage discussion of such matters with lawyers. Whether the ex­
ception provided by Section 997 now exists in California has not been 
determined in any decided case, but it probably would be recognized in 
an appropriate case in view of the similar court-created exception to 
the lawyer-client privilege. See the Comment to EVIDENCE CODE § 956. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Physician, see § 900 
Similar provisions: 

Lawyer-client privilege, see § 956 
Marital communications privilege, see § 981 
Psychotherapist-patient privilege, see § 1018 

§ 998. Exception: Criminal proceeding 
998. There is no privilege under this article in a criminal 

proceeding. 
Comment. The physician-patient privilege is not now applicable in 

a criminal proceeding. CODE CIV. PROC. § 1881(4) (superseded by the 
Evidence Code). See also People v. Griffith, 146 Cal. 339, 80 Pac. 68 
(1905). 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENOES 
Definition: 

Criminal proceeding, see § 903 

§ 999. Exception: Proceeding to recover damages for criminal conduct 
999. There is no privilege under this article in a proceed­

ing to recover damages on account of conduct of the patient 
which constitutes a crime. 

Comment. Section 999 makes the physician-patient privilege inap­
plicable in civil actions to recover damages for any criminal conduct, 
whether or not felonious, on the part of the patient. Under Sections 
1290-1292 (hearsay), the evidence admitted in the criminal trial 
would be admissible in a subsequent civil trial as former testimony. 
Thus, if the exception provided by Section 999 did not exist, the evi­
dence subject tQ the privilege would be available in a civil trial only 
if a criminal trial were conducted first; it would not be available if the 
civil trial were conducted first. The admissibility of evidence should 
not depend on the order in which civil and criminal matters are tried. 
This exception is provided, therefore, so that the same evidence is avail­
able in the civil case without regard to when the criminal case is tried. 
[Law Revision Commission Comment (Recommendation, January 1965)] 



Definitions: 
Conduct, see § 125 
Patient, see § 991 
Proceeding, see § 901 
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CROSS-REFERENCES 

§ 1000. Exception: Parties claiming through deceased patient 
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1000. There is no privilege under this article as to a com­
munication relevant to an issue between parties all of whom 
claim through a deceased patient, regardless of whether the 
claims are by testate or intestate succession or by inter vivos 
transaction. 

Comment. See the Comment to Section 957. 
[Law Revision COll.lmission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Patient, see § 991 
Similar provisions: 

LawYer-client privilege, see § 957 
Marital communications privilege, see § 984 
Psychotherapist-patient privilege, see § 1019 

§ 1001. Exception: Breach of duty arising out of physician-patient 
relationship 

1001. There is no privilege under this article as to a com­
munication relevant to an issue of breach, by the physician or 
by the patient, of a duty arising out of the physician-patient 
relationship. 

Comment. See the Comment to Section 958. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Patient, see § 991 
Physician, see § 990 

Similar provisions: 
LawYer-client privilege, see § 958 
Psychotherapist-patient privilege, see § 1020 

§ 1002. Exception: Intention of deceased patient concerning writing 
affecting property interest 

1002. There is no privilege under this article as to a com­
munication relevant to an issue concerning the intention of 
a patient, now deceased, with respect to a deed of conveyance, 
will, or other writing, executed by the patient, purporting to 
affect an interest in property. 

Comment. Existing law provides exceptions virtually coextensive 
with those provided in Sections 1002 and 1003. CODE CIV. PROC. 
§ 1881(4) (superseded by the Evidence Code). See 'the Comment to 
Section 960. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Patient, see § 991 
Property, see § 185 
Writing, see § 250 

CROSS-REFERENCES 

Similar provisions: 
LawYer-client privilege, see § 960 
Psychotherapist-patient privilege, see § 1021 
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§ 1003. Exception: Validity of writing affecting property interest 
1003. There is no privilege under this article as to a com­

munication relevant to an issue concerning the validity of a 
deed of conveyance, will, or other writing, executed by a 
patient, now deceased, purporting to affect an interest .in 
property. 

Comment. See the Comment to Section 1002. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Patient, see § 991 
Property, see § 185 
Writing, see § 250 

Similar provisions: 

CROSS-REFERENCES 

Lawyer-client privilege, see § 961 
Psychotherapist-patient privilege, see § 1022 

§ 1004. Exception: Commitment or similar proceeding 
1004. There is no privilege under this article in a proceed­

ing to commit the patient or otherwise place him or his prop­
erty, or both, under the control of another because of his 
alleged mental or physical condition. 

Comment. This exception covers not only commitments of mentally 
ill persons but also such cases as the appointment of a conservator 
under Probate Code Section 1751. In these cases, the proceedings are 
being conducted for the benefit of the patient and he should not have 
a privilege to withhold evidence that the court needs in order to act 
properly for his welfare. There is no similar exception in existing law. 
McClenahan v. Keyes, 188 Cal. 574, 584, 206 Pac. 454, 458 (1922) 
(dictum). But see 35 Ops. CAL. ATTY. GEN. 226 (1960), regarding the 
unavailability of the present physician-patient privilege where the 
physician acts pursuant to court appointment for the explicit purpose 
of giving testimony. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Patient, see § 991 
Proceeding, see § 901 
Property, see § 185 

Similar provisions: 
Marital communications privilege, see § 982 
Marital testimonial privilege, see § 972 (b) 
Psychotherapist-patient privilege, see § 1024 

§ 1005. Exception: Proceeding to establish competence 
1005. There is no privilege under this article in a proceed­

ing brought by or on behalf of the patient to establish his 
competence. 

Comment. This exception is new to California law. When a patient 
has placed his mental condition in issue by instituting a proceeding to 
establish his competence, he should not be permitted to withhold the 
most vital evidence relating thereto. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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Patient, see § 991 
Proceeding, see § 901 

Similar provisions: 
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CROSS-REFERENCES 

Marital communications privilege, see § 983 
Marital testimonial privile~e, see § 972( c) 
Psychotherapist-patient prIvilege, see § 1025 

§ 1006. Exception: Required report 
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1006. There is no privilege under this article as to infor­
mation that the physician or the patient is required to report 
to a public employee, or as to information required to be 
recorded in a public office, if such report or record is open to 
public inspection. 

Comment. This exception is not recognized by existing law. However, 
no valid purpose is served by preventing the use of relevant informa­
tion when the law requiring the information to be reported to a public 
office does not restrict disclosure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Patient, see § 991 
Physician, see § 990 
Public employee, see § 195 

Similar provision: 

CROSS-REFERENCES 

Psychotherapist-patient privilege, see § 1026 

§ 1007. Exception: Proceeding to terminate right, lic~nse, or privilege 
1007. There is no privilege under this article in a proceed­

ing brought by a public entity to determine whether a right, 
authority, license, or privilege (including the right or privilege 
to be employed by the public entity or to hold a public office) 
should be revoked, suspended, terminated, limited, or condi­
tioned. 

Comment. Section 998 provides that the physician-patient privilege 
does not apply in criminal proceedings. Section 1007 provides that 
the physician-patient privilege may not be claimed in those adminis­
trative proceedings that are comparable to criminal proceedings, i.e., 
proceedings brought for the purpose of imposing discipline of some 
sort. Under existing law, the physician-patient privilege is available 
in all administrative proceedings conducted under the Administrative 
Procedure Act because it has been incorporated by reference in Gov­
ernment Code Section 11513 (c) ; but it is not specifically made avail­
able in administrative proceedings not conducted under the Adminis­
trative Procedure Act because the statute granting the privilege in 
terms applies only to civil actions. The Evidence Code sweeps away 
this distinction, which has no basis in reason, and conditions the avail­
ability of the privilege in administrative proceedings on the nature 
of the proceeding in which the privilege is invoked. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

Definitions: 
Proceedings, see § 901 
Public entity, see § 200 

CROSS-REFERENCES 
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Article 7. Psychotherapist-Patient Privilege 

§ 1010. "Psychotherapist" 
1010. As used in this article, "psychotherapist" means: 
(a) A person authorized, or reasonably believed by the pa­

tient to be authorized, to practice medicine in any state or 
nation who devotes, or is reasonably believed by the patient 
to devote, a substantial portion of his time to the practice of 
psychiatry; or 

(b) A person certified as a psychologist under Chapter 6.6 
(commencing with Section 2900) of Division 2 of the Business 
and Professions Code. 

Comment. A" psychotherapist" is defined to include only a person 
who is or who is reasonably believed to be a psychiatrist or who is a 
California certified psychologist (see Bus. & PROF. CODE § 2900 et seq.). 
See the Comment to Section 990. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Patient, see § 1011 
State, see § 220 

Similar provisions: 

CROSS-REFERENCES 

Lawyer-client privilege, see § 950 
Physician-patient privilege, see § 990 

§ 1011. "Patient" 
1011. As used in this article, "patient" means a person 

who consults a psychotherapist or submits to an examination 
by a psychotherapist for the purpose of securing a diagnosis 
or preventive, palliative, or curative treatment of his mental 
or emotional condition or who submits to an examination of his 
mental or emotional condition for the purpose of scientific 
research on mental or emotional problems. 

Comment. See the Comment to Section 991. Section 1011 is com­
parable to Section 991 (physician-patient privilege) except that the 
definition of "patient" in Section 1011 includes not only persons seek­
ing diagnosis or treatment of a mental or emotional condition but also 
persons who submit to examination for purposes of psychiatric or 
psychological research. See the Comment to Section 1014. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

Definition: 
Psychotherapist, see § 1010 

Similar provisions: 

CROSS-REFERENCES 

Lawyer-cIient privilege, see § 951 
Physician-patient privilege, see § 991 

§ 1012. "Confidential communication between patient and psychotherapist" 
1012. As used in this article, "confidential communication 

between patient and psychotherapist" means information, in­
cluding information obtained by an examination of the pa­
tient, transmitted between a patient and his psychotherapist 
in the course of that relationship and in confidence by a means 
which, so far as the patient is aware, discloses the information 
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to no third persons other than those who are present to fur­
ther the interest of the patient in the consultation or examina­
tion or those to whom disclosure is reasonably necessary for 
the transmission of the information or the accomplishment of 
the purpose of the consultation or examination, and includes 
advice given by the psychotherapist in the course of that 
relationship. 

Comment. See the Comment to Section 992. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS·REFERENCES 
Definitions: 

Patient, see § 1011 
Psychotherapist, see § 1010 

Disclosure to third person, when privileged, see § 912 
Presumption that communication was confidential, see § 917 
Similar provisions: 

Lawyer-client privilege, see § 952 
Physician-patient privilege, see § 992 

§ 1013. "Holder of the privilege" 
1013. As used in this article, "holder of the privilege" 

means: 
(a) The patient when he has no guardian or conservator. 
(b) A guardian or conservator of the patient when the pa­

tient has a guardian or conservator. 
(c) The personal representative of the patient if the pa­

tient is dead. 
Comment. See the Comment to Section 993. . 

[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Patient, see § 1011 
Similar provisions: 

Lawyer-client privilege see § 953 
Physician-patient privilege, see § 993 

§ 1014. Psychotherapist-patient privilege 
1014. Subject to Section 912 and except as otherwise pro­

vided in this article, the patient, whether or not a party, has 
a privilege to refuse to disclose, and to prevent another from 
disclosing, a confidential communication between patient and 
psychotherapist if the privilege is claimed by: 

(a) The holder of the privilege; 
(b) A person who is authorized to claim the privilege by 

the holder of the privilege; or 
(c) The person who was the psychotherapist at the time of 

the confidential communication, but such person may not claim 
the privilege if there is no holder of the privilege in existence 
or if he is otherwise instructed by a person authorized to per­
mit disclosure. 

Comment. This artiele creates a psychotherapist-patient privilege 
that provides much broader protection than the physician-patient 
privilege. 
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Psychiatrists now have only the physician-patient privilege which 
is enjoyed by physicians generally. On the other hand, persons who con­
sult certified psychologists have a much broader privilege under Busi­
ness and Professions Code Section 2904 (superseded by the Evidence 
Code). There is no rational basis for this distinction. 

A broad privilege should apply to both psychiatrists and certified 
psychologists. Psychoanalysis and psychotherapy are dependent upon 
the fullest revelation of the most intimate and embarrassing details 
of the patient's life. Research on mental or emotional problems re­
quires similar disclosure. Unless a patient or research subject is assured 
that such information can and will be held in utmost confidence, he will 
be reluctant to make the full disclosure upon which diagnosis and 
treatment or complete and accurate research depends. 

The Law Revision Commission has received several reliable reports 
that persons in need of treatment sometimes refuse such treatment from 
psychiatrists because the confidentiality of their communications can­
not be assured under existing law. Many of these persons are seriously 
disturbed and constitute threats to other persons in the community. 
Accordingly, this article establishes a new privilege that grants to 
patients of psychiatrists a privilege much broader in scope than the 
ordinary physician-patient privilege. Although it is recognized that 
the granting of the privilege may operate in particular cases to with­
hold relevant information, the interests of society will be better served 
if psychiatrists are able to assure patients that their confidences will be 
protected. 

The Commission has also been informed that adequate research can­
not be carried on in this field unless persons examined in connection 
therewith can be guaranteed that their disclosures will be kept con­
fidential. 

The privilege also applies to psychologists and supersedes the psy­
chologist-patient privilege provided in Section 2904 of the Business 
and Professions Code. The new privilege is one for psychotherapists 
generally. 

Generally, the privilege provided by this article follows the physi­
cian-patient privilege, and the Comments to Sections 990 through 1007 
are pertinent. The following differences, however, should be noted: 

(1) The psychotherapist-patient privilege applies in all proceedings. 
The physician-patient privilege does not apply in criminal proceedings. 
This difference in the scope of the two privileges is based on the fact 
that the Law Revision Commission has been advised that proper psy­
chotherapy often is denied a patient solely because he will not talk 
freely to a psychotherapist for fear that the latter may be compelled, 
in a criminal proceeding to reveal what he has been told. The Commis­
sion has also been advised that research in this field will be unduly 
hampered unless the privilege is available in criminal proceedings. 

Although the psychotherapist-patient privilege applies in a criminal 
• proceeding, the privilege is not available to a defendant who puts his 
mental or emotional condition in issue, as, for example, by a plea of 
insanity or a claim of diminished responsibility. See EVIDENCE CODE 
§§ 1016 and 1023. In such a proceeding, the trier of fact should have 
available to it all information that can be obtained in regard to the 
defendant's mental or emotional condition. That evidence can often be 



EVIDENCE CODE-PRIVILEGES 1191 

furnished by the psychotherapist who examined or treated the patient­
defendant. 

(2) There is an exception in the physician-patient privilege for 
commitment or guardianship proceedings for the patient. EVIDENCE 
CODE § 1004. Section 1024 provides a considerably narrower exception 
in the psychotherapist-patient privilege. 

(3) The physician-patient privilege does not apply in civil actions 
for damages arising out of the patient's criminal conduct. EVIDENCE 
CODE § 999. Nor does it apply in certain administrative proceedings. 
EVIDENCE CODE § 1007. No similar exceptions are provided in the psy­
chotherapist-patient privilege. These exceptions appear in the physi­
cian-patient privilege because that privilege does not apply in criminal 
proceedings. See EVIDENCE CODE § 998. Therefore, an exception is also 
created for comparable civil and administrative cases. The psychother­
apist-patient privilege, however, does apply in criminal cases; hence, 
there is no similar exception in administrative proceedings or civil 
actions involving the patient's criminal conduct. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Definitions: 

Confidential communication between patient and psychotherapist, see § 1012 
Holder of the privilege, see § 1013 
Patient, see § 1011 
Psychotherapist, see § 1010 

Similar provisions: 
LawYer-client privilege, see § 954 
Physician-patient privilege, see § 994 

Bee alBO the Gron-References to Section 994 

§ 1015. When psychotherapist required to claim privilege 
1015. The psychotherapist who received or made a commu­

nication subject to the privilege under this article shall claim 
the privilege whenever he is present when the communication 
is sought to be disclosed and is authorized to claim the privi­
lege under subdivision (c) of Section 1014. 

Comment. See the Comment to Section 995. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Psychotherapist, see § 1010 
Similar provisions: 

LawYer-client privilege, see § 955 
Physician-patient privilege, see § 995 

§ 1016. Exception: Patient-litigant exception 
1016. There is no privilege under this article as to a com­

munication relevant to an issue concerning the mental or 
emotional condition of the patient if such issue has been ten­
dered by: 

(a) The patient; 
(b) .Any party claiming through or under the patient; 
(c) Any party claiming as a beneficiary of the patient 

through a contract to which the patient is or was a party; or 
(d) The plaintiff in an action brought under Section 376 

or 377 of the Code of Civil Procedure for damages for the 
injury or death of th~ patient. 

• 
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Comment. See the Comment to Section 996. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definition: 
Patient, see § 1011 

Similar provision: 

CROSS-REFERENCES 

Physician-patient privilege, see § 996 

§ 1017. Exception: Court-appointed psychotherapist 
1017. There is no privilege under this article if the psy­

chotherapist is appointed by order of a court to examine the 
patient, but this exception does not apply where the psycho­
therapist is appointed by order of the court upon the request 
of the lawyer for the defendant in a criminal proceeding in 
order to provide the lawyer with information needed so that 
he may advise the defendant whether to enter a plea based on 
insanity or to present a defense based on his mental or emo­
tional condition_ 

Comment. Section 1017 provides an exception to the psychotherapist­
patient privilege if the psychotherapist is appointed by order of a court 
to examine the patient. Generally, where the relationship of psycho­
therapist and patient is created by court order, there is not a suf­
ficiently confidential relationship to warrant extending the privilege 
to communications made in the course of that relationship. Moreover, 
when the psychotherapist is appointed by the court, it is most often 
for the purpose of having the psychotherapist testify concerning 
his conclusions as to the patient's condition. It would be inappropriate 
to have the privilege apply in this situation. See generally 35 OPS. CAL. 
ATTY. GEN. 226 (1960), regarding the unavailability of the present 
physician-patient privilege under these circumstances. 

On the other hand, it is essential that the privilege apply where the 
psychotherapist is appointed by order of the court to provide the de­
fendant's lawyer with information needed so that he may advise the 
defendant whether to enter a plea based on insanity or to present a de­
fense based on his mental or emotional condition. If the defendant 
determines not to tender the issue of his :qlental or emotional condition, 
the privilege will protect the confidentiality of the communication be­
tween him and his court-appointed psychotherapist. If, however, the 
defendant determines to tender this issufr-by a plea of not guilty by 
reason of insanity, by presenting a defense based on his mental or 
emotional condition, or by raising the question of his sanity at the 
time of the trial-the exceptions provided in Sections 1016 and 1023 
make the privilege unavailable to prevent disclosure of the communica­
tions between the defendant and the psychotherapist. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
. Definitions: 

Criminal proceeding, see § 903 
Patient, see § 1011 
Psychotherapist, see § 1010 
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§ 1018. Exception: Crime or tort 
1018. There is no privilege under this article if the services 

of the psychotherapist were sought or obtained to enable or 
aid anyone to commit or plan to commit a crime or a tort or 
to escape detection or apprehension after the commission of 
a crime or a tort. 

Comment. See the Comment to Section 997. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CROSS-REFERENCES 
Definition: 

Psychotherapist, see § 1010 
Similar provisions: 

Lawyer-client privilege, see § 956 
Marital communications privilege, see § 981 
Physician-patient privilege, see § 997 

§ 1019. Exception: Parties claiming through deceased patient 
1019. There is no privilege under this article as to a com­

munication relevant to an issue between parties all of whom 
claim through a deceased patient, regardless of whether the 
claims are by testate or intestate succession or by inter vivos 
transaction. 

Comment. See the Comment to Section 957. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CROSS-REFERENCES 
Definition: 

Patient, see § 1011 
Similar provisions: 

Lawyer-client privilege, see § 957 
Marital communications privilege, see § 984 
Physician-patient privilege, see § 1000 

§ 1020. Exception: Breach of duty arising out of psychotherapist-patient 
relationship 

1020. There is no privilege under this article as to a com­
munication relevant to an issue of breach, by the psychothera­
pist or by the patient, of a duty arising out of the psycho­
therapist-patient relationship. 

Comment. See the Comment to Section 958. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CROSS-REFERENCES 
Definitions: 

Patient, see § 1011 
Psychotherapist, see § 1010 

Similar provisions: 
Lawyer-client privilege, see I 958 
Physician-patient privilege, see § 1001 

§ 1021. Exception: Intention of deceased patient concerning writing 
affecting property interest 

1021. There is no privilege under this article as to a com­
munication relevant to an issue concerning the intention of a 
patient, now deceased, with respect to a deed of conveyance, 
will, or other writing, executed by the patient, purporting to 
affect an interest in property. 

7-46607 
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Comment. See the Oomment to Section 1002. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Patient, see § 1011 
Property, see § 185 
Writing, see § 250 

CROSS-REFERENCES 

Similar provisions: 
Lawyer-client privilege, see § 960 
Physician-patient privilege, see § 1002 

§ 1022. Exception: Validity of writing affecting property interest 
1022. There is no privilege under this article as to a com­

munication relevant to an issue concerning the validity of a 
deed of conveyance, will, or other writing, executed by a pa­
tient, now deceased, purporting to affect an interest in 
property. 

Comment. See the Oomment to Section 1002. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Patient, see § 1011 
Property, see § 185 
Writing, see § 250 

CROSS-REFERENCES 

Similar provisions: 
Lawyer-client privilege, see § 961 
Physician-patient privilege, see § 1003 

§ 1023. Exception: Proceeding to determine sanity of criminal defendant 
1023. There is no privilege under this article in a pro­

ceeding under Chapter 6 (commencing with Section 1367) of 
Title 10 of Part 2 of the Penal Code initiated at the request 
of the defendant in a criminal action to determine his sanity. 

Comment. Section 1023 is included to m.ake it clear that the psycho­
therapist-patient privilege does not apply when the defendant raises 
the issue of his sanity at the time of trial. The section probably is un­
necessary because the exception provided by Section 1016 is broad 
enough to cover this situation. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Criminal action, see § 130 

§ 1024. Exception: Patient dangerous to himself or others 
1024. There is no privilege under this article if the psycho­

therapist has reasonable cause to believe that the patient is in 
such mental or emotional condition as to be dangerous to him­
self or to the person or property of another and that disclosure 
of the communication is necessary to prevent the threatened 
danger. 

Comment. This section provides a narrower exception to the psycho­
therapist-patient privilege than the comparable exceptions provided 
by Section 982 (privilege for confidential marital communications) and 
Section 1004 (physician-patient privilege). Although this exception 
might inhibit the relationship between the patient and his psychothera-
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pist to a limited extent, it is essential that appropriate action be taken 
if the psychotherapist becomes convinced during the course of treat­
ment that the patient is a menace to himself or others and the patient 
refuses to permit the psychotherapist to make the disclosure necessary 
to prevent the threatened danger. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Patient, see § 1011 
Property, see § 185 
Psychotherapist, see § 1010 

CROSS-REFERENCES 

Similar provisions: 
Marital communications privilege, see § 982 
Marital testimonial privilege, see § 972(b) 
Physician-patient privilege, see § 1004 

§ 1025. Exception: Proceeding to establish competence 
1025. There is no privilege under this article in a proceed­

ing brought by or on behalf of the patient to establish his 
competence. 

Comment. See the Comment to Section 1005. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions : 
Patient .. see § 1011 
Proceeaing, see § 901 

CROSS-REFERENCES 

Similar provisions: 
Marital communications privilege, see § 983 
Marital testimonial privilege, see § 972(c) 
Physician-patient privilege, see § 1005 

§ 1026. Exception: Required report 
1026. There is no privilege under this article as to informa­

tion that the psychotherapist or the patient is required to 
report to a public employee or as to information required to 
be recorded in a public office, if such report or record is open 
to public inspection. 

Comment. See the Comment to Section 1006. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Patient, see § 1011 
Psychotherapist, see § 1010 
Public employee, see § 195 

CROSS-REFERENCES 

Similar provision: 
, Physician-patient privilege, see § 1006 

Article 8. Clergyman-Penitent Privileges 

§ 1030. "Clergyman" 
1030. As used in this article, "clergyman" means a priest, 

minister, religious practitioner, or similar functionary of a 
church or of a religious denomination or religious organization. 

Comment. "Clergyman" is broadly defined in this section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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§ 1031. "Penitent" 
1031. As used in this article, "penitent" means a person 

who has made a penitential communication to a clergyman. 
Comment. This section defines "penitent" by incorporating the defi­

nitions in Sections 1030 and 1032. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Clergyman, see § 1030 
Penitential communication, see § 1032 

§ 1032. "Penitential communication" 
1032. As used in this article, "penitential communication" 

means a communication made in confidence, in the presence of 
no third person so far as the penitent is aware, to a clergyman 
who, in the course of the discipline or practice of his church, 
denomination, or organization, is authorized or accustomed to 
hear such communications and, under the discipline or tenets 
of his church, denomination, or organization, has a duty to 
keep such communications secret. 

Comment. Under existing law, the communication must be a "con­
fession." CODE CIV. PROC. § 1881(3) (superseded by the Evidence 
Code). Section 1032 extends the protection that traditionally has been 
provided only to those persons whose religious practice involves "con­
fessions. ' , 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Clergyman, see § 1030 
Penitent, see § f031 

Presumption that communication was confidential, see § 917 

§ 1033. Privilege of penitent 
1033. Subject to Section 912, a penitent, whether or not 

a party, has a privilege to refuse to disclose, and to prevent 
another from disclosing, a penitential communication if he 
claims the privilege. 

Comment. This section provides the penitent with a privilege to re­
fuse to disclose, and to prevent another from disclosing, a penitential 
communication. Because of the definition of "penitential communica­
tion, " Section 1033 provides a broader privilege than the existing law. 

Section 1033 differs from Code of Civil Procedure Section 1881(3) 
(superseded by the Evidence Code) in that Section 1881(3) gives a 
penitent a privilege only to prevent a clergyman from disclosing the 
communication. Literally, Section 1881(3) does not give the penitent 
himself the right to refuse disclosure. However, similar privilege stat­
utes have been held to grant a privilege both to refuse to disclose and 
to prevent the other communicant from disclosing the privileged state­
ment. See City &; County of San Francisco tI. Superior Court, 37 Ca1.2d 
227, 236, 231 P.2d 26, 31 (1951) (attorney-client privilege) ; VerdelU 
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v. Gray's Harbor Commercial Co., 115 Cal. 517, 525-526, 47 Pac. 364, 
366 (1897) ("a client cannot be compelled to disclose communications 
which his attorney cannot be permitted to disclose"). Hence, it is likely 
that Section 1881 (3) would be similarly construed. 

Section 1033 also protects against disclosure by eavesdroppers. In 
this respect, the section provides the same scope of protection that is 
provided by the other confidential communication privileges. See the 
Comment to Section 954. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Penitent, see § 1031 
Penitential communication, see § 1032 

General provisions relating to privileges, see §§ 910·920 

§ 1034. Privilege of clergyman 
1034. Subject to Section 912, a clergyman, whether or not 

a party, has a privilege to refuse to disclose a penitential 
communication if he claims the privilege. 

Comment. This section provides the clergyman with a privilege in 
his own right. Moreover, he may claim this privilege even if the peni­
tent has waived the privilege granted him by Section 1033. 

There may be several reasons for granting clergymen the tradi­
tional priest-penitent privilege. At least one underlying reason seems 
to be that the law will not compel a clergyman to violate-nor punish 
him for refusing to violate-the tenets of his church which require him 
to maintain secrecy as to confidential statements made to him in the 
course of his religious duties. See generally 8 WIGMORE, EVIDENCE 
§§ 2394-2396 (McNaughton rev. 1961). 

The clergyman is under no legal compulsion to claim the privilege. 
Hence, a penitential communication will be admitted if the clergyman 
fails to claim the privilege and the penitent is deceased, incompetent, 
absent, or fails to claim the privilege. This probably changes existing 
law; but, if so, the change is desirable. For ~ample, if a murderer 
had confessed the crime to a clergyman, the clergyman might under 
some circumstances (e.g., if the murderer has died) decline to claim the 
privilege and, instead, give the evidence on behalf of an innocent third 
party who had been indicted for the crime. The extent to which a 
clergyman should keep secret or reveal penitential communications is 
not an appropriate subject for legislation; the matter is better left to 
the discretion of the individual clergyman involved and the discipline 
of the religious body of which he is a member. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Clergyman, see § 1030 
Penitential communication, see § 1032 

See also the OroBB-R6jerences under Section 1033 

• 
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Article 9. Official Information and Identity of Informer 

§ 1040. Privilege for official information 
1040. (a) As used in this section, "official information" 

means information acquired in confidence by a public employee 
in the course of his duty and not open, or officially disclosed, 
to the public prior to the time the claim of privilege is made. 

(b) A public entity has a privilege to refuse to disclose of­
ficial information, and to prevent another from disclosing such 
information, if the privilege is claimed by a person authorized 
by the public entity to do so and: 

(1) Disclosure is forbidden by an act of the Congress of 
the United States or a statute of this state; or 

(2) Disclosure of the information is against the public in­
terest because there is a necessity for preserving the confi­
dentiality of the information that outweighs the necessity for 
disclosure in the interest of justice; but no privilege may be 
claimed under this paragraph if any person authorized to do 
so has consented that the information be disclosed in the pro­
ceeding. In determining whether disclosure of the information 
is against the public interest, the interest of the public entity 
as a party in the outcome of the proceeding may not be con­
sidered. 

Comment. Under existing law, official information is protected either 
by subdivision 5 of Code of Civil Procedure Section 1881 (which, like 
Section 1040, prohibits disclosure when the interest of the public would 
suffer thereby) or by specific statutes such as the provisions of the Rev­
enue and Taxation Code prohibiting disclosure of information reported 
in tax returns. See, e.g., REV. & TAX. CODE §§ 19281-19289. Section 1881 
is superseded by the Evidence Code, but the specific statutes protecting 
official information remain in effect. EVIDENCE CODE § 1040 (b) (1). 

Section 1040 permits the official information privilege to be invoked 
by the public entity or its authorized repre$entative. Since the privilege 
is granted to enable the government to protect its secrets, no reason 
exists for permitting the privilege to be exercised by persons who are 
not concerned with the public interest. It should be noted, however, 
that another statute may provide a person with a privilege not to dis­
close a report he made to the government; the Evidence Code has no 
effect on that privilege. See the Comment to EVIDENCE CODE § 920. 
Where the government has received a report from an informant, the 
official information privilege may apply to that report. It doelil not 
apply, however, to the knowledge of the informant. The government 
does not acquire a privilege to prevent an informant from revealing 
his knowledge merely because that knowledge has been communicated 
to the government. 

The official information privilege provided in Section 1040 does not 
extend to the identity of an informer. Section 1041 provides special 
rules for determining when the government has a privilege to keep 
secret the identity of an informer. 

The privilege may be asserted to prevent testimony by anyone who 
has official information. This provides the public entity with more pro­
tection than existing law. See the Comment to EVIDENCE CODE § 954 (at­
torney-client privilege) . 

• 
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Official information is absolutely privileged if its disclosure is for­
bidden by either a federal or state statute. Other official information 
is subject to a conditional privilege: The judge must determine in each 
instance the consequences to the public of disclosure and the conse­
quences to the litigant of nondisclosure and then decide which out­
weighs the other. He should, of course, be aware that the public has 
an interest in seeing that justice is done in the particular cause as well 
as an interest in the secrecy of the information. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

Definitions: 
Proceeding, see § 901 
Public employee, see § 195 
Public entity, see § 200 
State, see § 220 

CROSS-REFERENCES 

Statute, see § 230 
Disclosure of information to court, see § 915 
General provisions relating to privileges, see §§ 910-920 

§ 1041. Privilege for identity of informer 
1041. (a) Except as provided in this section, a public en­

tity has a privilege to refuse to disclose the identity of a per­
son who has furnished information as provided in subdivision 
(b) purporting to disclose a violation of a law of the United 
States or of this state or a public entity in this state, and 
to prevent another from disclosing such identity, if the privi­
le~ is claimed by a person authorized by the public entity to 
do so and: 

(1) Disclosure is forbidden by an act of the Congress of 
the United States or a statute of this state; or 

(2) Disclosure of the identity of the informer is against 
the public interest because there is a necessity for preserving 
the confidentiality of his identity that outweighs the neces­
sity for disclosure in the interest of justice; but no privilege 
may be claimed under this paragraph if any person authorized 
to do so has consented that the identity of the informer be 
disclosed in the proceeding. In determining whether disclosure 
of the identity of the informer is against the public interest, 
the interest of the public entity as a party in the outcome of 
the proceeding may not be considered. 

(b) This section applies only if the illformation is furnished 
in confidence by the informer to: 

• (1) A law enforcement officer; 
(2) A representative of an administrative agency charged 

with the administration or enforcement of the law alleged to 
be violated; or 

(3) Any person for the purpose of transmittal to a person 
listed in paragraph (1) or (2). 

(c) There is no privilege under this section to prevent the 
informer from disclosing his identity. 
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Comment. Under existing law, the identity of an informer is pro­
tected by subdivision 5 of Code of Civil Procedure Section 1881 (which, 
like Section 1041, prohibits disclosure when the interest of the public 
would suffer thereby). Section 1881 is superseded by the Evidence 
Code. 

This privilege may be claimed under the same conditions as the offi­
cial information privilege may be claimed, except that it does not apply 
if a person is called as a witness and asked if he is the informer. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
CROSS-REFERENCES 

Proceeding, see § 901 
Public entity, see § 200 
State, see § 220 
Statute, see § 230 

Disclosure of identity of informer to court, see § 915 
General provisions relating to privileges, see §§ 91()O920 

§ 1042: Adverse order or finding in certain cases 
1042. (a) Except where disclosure is forbidden by an act 

of the Congress of the United States, if a claim of privilege 
under this article by the state or a public entity in this state 
is sustained in a criminal proceeding, the presiding officer 
shall make such order or finding of fact adverse to the public 
entity bringing the proceeding as is required by law upon any 
issue in the proceeding to which the privileged information 
is material. 

(b) Notwithstanding subdivision (a), where a search is 
made pursuant to a warrant valid on its face, the public entity 
bringing a criminal proceeding is not required to reveal to the 
defendant official information or the identity of an informer 
in order to establish the legality of the search or the admissi­
bility of any evidence obtained as a result of it. 

(c) Notwithstanding subdivision (a), in any preliminary 
hearing, criminal trial, or other criminal proceeding, for viola­
tion of any provision of Division 10 (commencing with Section 
11000) of the Health and Safety Code, evidence of informa­
tion communicated to a peace officer by a confidential inform­
ant, who is not a material witneSs to the guilt or innocence 
of the accused of the offense charged, shall be admissible on the 
issue of reasonable cause to make an arrest or search without 
requiring that the name or identity of the informant be dis­
closed if the judge or magistrate is satisfied, based upon -evi­
dence produced in open court, out of the presence of the jury, 
that such information was received from a reliable informant 
and in his discretion does not re<}uire such disclosure. 

Comment. Section 1042 provides special rules regarding the conse­
quences of invocation of the privileges provided in this article by the 
prosecution in a criminal proceeding. 

Subdivision (a). This subdivision recognizes the existing California 
rule in a criminal case. As was stated by· the United States Supreme 
Court in United States v. Reynolds, 345 U.S. 1, 12 (1953), "since the 
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Government which prosecutes an accused also has the duty to see that 
justice is done, it is unconscionable to allow it to undertake prosecu­
tion and then invoke its governmental privileges to deprive the accused 
of anything which might be material to his defense." This policy ap­
plies if either the official information privilege (Section 1040) or the 
informer privilege (Section 1041) is exercised in a criminal proceeding. 

In some cases, the privileged information will be material to the 
issue of the defendant's guilt or innocence; in such cases, the law re­
quires that the court dismiss the case if the public entity does not reveal 
the information. People v. McShann, 50 Cal.2d 802, 330 P.2d 33 (1958). 
In other cases, the privileged information will relate to narrower issues, 
such as the legality of a search without a warrant; in those cases, the 
law requires that the court strike the testimony of a particular witness 
or make some other order appropriate under the circumstances if the 
public entity insists upon its privilege. Priestly v. Superior Court, 50 
Cal.2d 812, 330 P.2d 39 (1958). 

In cases where the legality of an arrest is in issue, Section 1042 does 
not require disclosure of the privileged information if there was reason­
able cause for the arrest aside from the privileged information, for in 
such a case the identity of the informer is immaterial. Cf. People v. 
Hunt, 216 Cal. App.2d 753, 756-757, 31 Cal. Rptr. 221, 223 (1963) 
(" The rule requiring disclosure of an informer's identity has no appli­
cation in situations where reasonable cause for arrest and search exists 
aside from the informer's communication."). 

Subdivision (a) applies only if the privilege is asserted by the State 
of California or a public entity in the State of California. Subdivision 
(a) does not require the imposition of its sanction if the privilege is 
invoked in an action prosecuted by the State and the information is 
withheld by the federal government or another state. Nor may the 
sanction be imposed where disclosure is forbidden by federal statute. 
In these respects, subdivision (a) states existing California law. People 
v. Parham, 60 Cal.2d 378, 33 Cal. Rptr. 497, 384 P.2d 1001 (1963) 
(prior statements of prosecution witnesses withheld by the Federal 
Bureau of Investigation; denial of motion to strike witnesses' testi­
mony affirmed). 

Subdivision (b). This subdivision codifies the rule declared in 
People v. Keener, 55 Cal.2d 714, 723, 12 Cal. Rptr. 859, 864, 361 P.2d 
587,592 (1961), in which the court held that "where a search is made 
pursuant to a warrant valid on its face, the prosecution is not re­
quired to reveal the identity of the informer in order to establish the 
legality of the search and the admissibility of the evidence obtained 
as a result of it." Subdivision (b), however, applies to all official in­
formation, not merely to the identity of an informer. 

Subdivision (b) does not affect the rule that a defendant is entitled 
to know the identity of an informer in a case where the informer is a 
material witness with respect to facts directly relating to the defend­
ant's guilt. 
[Legislative Committee Comment (Assembly J., Apr. 6,1965)] 

Note: Subdivision (c) of Section 1042 was not contained in Section 
1042 as enacted by Chapter 299 of the Statutes of 1965. Subdivision (C) 
was added to Section 1042 by Chapter 937 of the Statutes of 1965. 
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CROSS-REFERENCES 
Definitions: 

Criminal proceeding, see § 903 
Evidence, see § 140 
Law, see § 160 
Presiding officer, see § 905 
Proceeding, see § 901 
Public entity, see § 200 
State, see § 220 

Identity of informer, see § 1041 
Official information, see § 1040 

Article 10. Political Vote 

§ 1050. Privilege to protect secrecy of vote 
1050. If he claims the privilege, a person has a privilege 

to refuse to disclose the tenor of his vote at a public election 
where the voting is by secret ballot unless he voted illegally or 
he previously made an unprivileged disclosure of the tenor 
of his vote. 

Comment. Section 1050 declares existing law. The California cases 
declaring such a privilege have relied upon the provision of the Con­
stitution that" secrecy in voting be preserved." C4-L. CONST., Art. II, 
§ 5. See Bush v. Head, 154 Cal. 277, 97 Pac. 512 (1908); Smith v. 
Thomas, 121 Cal. 533, 54 Pac. 71 (1898). Since the policy of ballot 
secrecy extends only to legally cast ballots, the California cases-as 
well as Section 1050-recognize that there is no privilege as to the 
tenor of an illegal vote. Patterson v. Hanley, 136 Cal. 265, 68 Pac. 
821 (1902). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Article 11. Trade Secret 

§ 1060. Privilege to protect trade secret 
1060. If he or his agent or employee claims the privilege, 

the owner of a trade secret has a privilege to refuse to disclose 
the secret, and to prevent another from disclosing it, if the 
allowance of the privilege will not tend to conceal fraud or 
otherwise work injustice. 

Comment. This privilege is granted so that secret information essen­
tial to the continued operation of a business or industry may be afforded 
some measure of protection against unnecessary disclosure. Thus, the 
privilege prevents the use of the witness' duty to testify as the means 
for injuring an otherwise profitable business where more important 
interests will not be jeopardized. See generally 8 WIGMORE, EVIDENCE 
§ 2212(3) (McNaughton rev. 1961). Nevertheless, there are dangers in 
the recognition of such a privilege. Copyright and patent laws provide 
adequate protection for many of the matters that might otherwise be 
classified as trade secrets. Recognizing the privilege as to such informa­
tion would serve only to hinder the courts in determining the truth 
without providing the owner of the secret any needed protection. 
Again, disclosure of the matters protected by the privilege may be 
essential to disclose unfair competition or fraud or to reveal the im­
proper use of dangerous materials by the party asserting the privilege. 
Recognizing the privilege in such cases would amount to a legally sanc-
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tioned license to commit the wrongs complained of, for the wrongdoer 
would be privileged to withhold his wrongful conduct from legal 
scrutiny. 

Therefore, the privilege exists under this section only if its applica­
tion will not tend to conceal fraud or otherwise work injustice. The 
limits of the privilege are necessarily uncertain and will have to be 
worked out through judicial decisions. 

Although no California case has been found holding evidence of a 
trade secret to be privileged, at least one California case has recog­
nized that such a privilege may exist unless its holder has injured 
another and the disclosure of the secret is indispensable to the ascer­
tainment of the truth and the ultimate determination of the rights of 
the parties. Willson v. Superior Court, 66 Cal. App. 275, 225 Pac. 881 
(1924) (trade secret held not subject to privilege because of plaintiff's 
need for 'information to establish case against the person asserting the 
privilege). Indirect recognition of such a privilege has also been given 
in Code of Civil Procedure Section 2019, which provides that in dis­
covery proceedings the court may make protective orders prohibiting 
inquiry into "secret processes, developments or research." 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Disclosure of secret to court, see § 915 
General provisions relating to privileges, see §§ 910-920 

CHAPTER 5. IMMUNITY OF NEWSMAN FROM 
CIT A nON FOR CONTEMPT 

§ 1070. Newsman's refusal to disclose news source 
1070. A publisher, editor, reporter, or other person con­

nected with or employed upon a newspaper, or by a press as­
sociation or wire service, cannot be adjudged in contempt by 
a court, the Legislature, or any administrative body, for re­
fusing to disclose the source of any information procured for 
publication and published in a newspaper. 

Nor can a radio or television news reporter or other person 
connected with or employed by a radio or television station 
be so adjudged in contempt for refusing to disclose the source 
of any information procured for and used for news or news 
commentary purposes on radio or television. 

Comment. Section 1070 continues without change the provisions of 
subdivision 6 of Code of Civil Procedure Section 188l. 

It should be noted that Section 1070, like the existing law, provides 
an immunity from being adjudged in contempt; it does not create a 
privilege. Thus, the section will not prevent the use of other sanctions 
for refusal of a l!ewsman to make discovery when he is a party to a 
civil proceeding. See CODE CIV. PROC. § 2034; Bramson v. Wilkerson, 
Civil No. 760973 (L.A. Super. Ct., January 4, 1962), as reported in 
3 Cal. Disc. Proc. 72 (Metropolitan News Review Section, January 30, 
1962) (memorandum opinion by Judge Philbrick McCoy). 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 



DIVISION 9. EVIDENCE AFFECTED OR EXCLUDED 
BY EXTRINSIC POLICIES 

CROSS-REFERENCES 
Admissibility of relevant evidence generally, see § 351 
Exclusion of cumulative or unduly prejudicial evidence, see § 352 
Opinion testimony generally, see §§ 800-805 
Preliminary determinations on admissibilitr of evidence, see §§ 400-406 
Privileges, see §§ 900-1070 

CHAPTER 1. EVIDENCE OF CHARACTER, HABIT, OR CUSTOM 

§ 1100. Manner of proof of character 
1100_ Except as otherwise provided by statute, any other­

wise admissible evidence (including evidence in the form of 
an opinion, evidence of reputation, and evidence of specific 
instances of such person's conduct) is admissible to prove a 
person's character or a trait of his character. 

Comment. Section 1100 states the kinds of evidence that may be used 
to prove a person's character or a trait of his character. The section 
makes it clear that reputation evidence, opinion evidence, and evidence 
of specific instances of conduct are admissible for this purpose. 

Section 1100 is technically unnecessary because Section 351 declares 
that all relevant evidence is admissible. Hence, all of the evidence de­
clared to be admissible by Section 1100 would be admissible anyway 
under the general provisions of Section 35l. Section 1100 is in61uded 
in the Evidence Code, however, to forestall the argument that Section 
351 does not remove all judicially created restrictions on the kinds of 
evidence that may be used to prove character or a trait of character. 

Subject to certain statutory restrictions, the character evidence de­
scribed in Section 1100 is admissible under Section 351 whenever it is 
relevant. Evidence of a person's character or a trait of his character 
is relevant in three situations: (1) when offered on the issue of his cred­
ibility as a witness, (2) when offered as circumstantial evidence of his 
conduct in conformity with such character or trait of character, and 
(3) when his character or a trait of his character is an ultimate fact in 
dispute in the action. 

Sections 786-790 establish restrictions that are applicable when char­
acter evidence is offered to attack or to support the credibility of a wit­
ness. See the Comments to Sections 787 and 788 for a discussion of the 
restrictions on the kinds of evidence admissible for this purpose. 

Sections 1101-1104 substantially restrict the extent to which charac­
ter evidence may be used as circumstantial evidence of conduct. See the 
Comments to those sections for a discussion of the restrictions on the 
kinds of evidence admissible for this purpose. 

Section 1100 applies without restriction only when character or a 
trait of character is an ttltimate fact in dispute in the ,itction. As applied 
to this situation, Section 1100 is generally consistent with existing law, 
although the existing law is uncertain in some respects. Cases involving 
character as an ultimate issue have admitted opinion evidence (Peop~e 
v. Wade, 118 Cal. 672, 50 Pac. 841 (1897) ; People v. Samonset, 97 Cal 

(1204) 
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448, 450, 32 Pac. 520,. 521 (1893)), reputation evidence (Estate of 
Akers, 184 Cal. 514, 519-520, 194 Pac. 706, 708-709 (1920); People v. 
Samonset, snpra), and evidence of specific acts (G1lardianship of Wis­
dom, 146 Cal. App.2d 635, 304 P.2d 221 (1956) ; Currin v. Currin, 125 
Cal. App.2d 644, 271 P.2d 61 (1954); Guardianship of Casad, 106 Cal. 
App.2d 134, 234 P.2d 647 (1951)). However, there are cases which ex­
clude some kinds of evidence where particular traits are involved. For 
example, in cases involving the unfitness or incompetency of an em­
ployee, evidence of specific acts is admissible to prove such unfitness or 
incompetency, while evidence of reputation is not. E.g., Gier v. Los An­
geles Consolo Elec. Ry., 108 Cal. 129, 41 Pac. 22 (1895). Section 1100 
eliminates the uncertainties in existing law and makes admissible any 
evidence that is relevant to prove the character in issue. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Character as affecting credibility, see §§ 786-790 
Character evidence to prove conduct, see §§ 1101-1104 
Definitions: 

Conduct, see § 125 
Evidence, see § 140 
Statute, see § 230 

§ 1101. Evidence of character to prove conduct 
1101.' (a) Except as provided in this section and in Sec­

tions 1102 and 1103, evidence of a person's character or a 
trait of his character (whether in the form of an opinion, evi­
dence of reputation, or evidence of specific instances of his 
conduct) is inadmissible when offered to prove his conduct 
on a specified occasion. 

(b) Nothing in this section prohibits the admission of evi­
dence that a person committed a crime, civil wrong, or other 
act when relevant to prove some fact (such as motive, oppor­
tunity, intent, preparation, plan, knowledge, identity, or ab­
sence of mistake or accident) other than his disposition to 
commit such acts. 

(c) Nothing in this section affects the admissibility of evi­
dence offered to support or attack the credibility of a witness. 

Comment. Section 1101 is concerned with evidence of a person's 
character (i.e., his propensity or disposition to engage in a certain type 
of conduct) that is offered as a basis for an inference that he behaved 
in conformity with that character on a particular occasion. Section 1101 
is not concerned with evidence offered to prove a person's character 
when that character is itself in issue; the admissibility of character 
evidence offered for this purpose is determined under Sections 351 and 
1100. Nor is Section 1101 concerned with evidence of character offered 
on the issue of the credibility of a witness; the admissibility of such 
evidence is determined under Sections 786-790. See EVIDENCE CODE 
§ 1101(c). 

Civil cases. Section 1101 excludes evidence of character to prove 
conduct in a civil case for the following reasons. Pirst, character evi­
dence is of slight probative value and may be very prejudicial. Second, 
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character evidence tends to distract the trier of fact from the main 
question of what actually happened on the particular occasion and per­
mits the trier of fact to reward the good man and to punish the bad 
man because of their respective characters. Third, introduction of char­
acter evidence may result in confusion of issues and require extended 
collateral inquiry. 

Section 1101 states the general rule recognized under existing law. 
CODE CIV. PROC. § 2053 (" Evidence of the good character of a party is 
not admissible in a civil action .... " (Section 2053 is superseded by 
various Evidence Code sections.» ; Deevy v. Tassi, 21 Cal.2d 109, 130 
P .2d 389 (1942) (assault; evidence of defendant's bad character for 
peace and quiet held inadmissible) ; Vance v. Richardson, 110 Cal. 414, 
42 Pac. 909 (1895) (assault; evidence of defendant's good character 
for peace and quiet held inadmissible) ; Van Horn v. Van Horn, 5 Cal. 
App. 719, 91 Pac. 260 (1907) (divorce for adultery; evidence of defen­
dant's and the nonparty-corespondent's good character held inadmis­
sible). Under existing law, however, there may be an exception to this 
general rule. Existing law may permit evidence to be introduced of the 
unchaste character of a plaintiff to show the likelihood of her consent to 
an alleged rape. Valencia v. ·Milliken, 31 Cal. App. 533, 160 Pac. 1086 
(1916) (civil action for rape; error, but nonprejudicial, to limit evi­
dence of unchaste character of plaintiff to issue of damages). The Evi­
dence Code has no such exception for civil cases. But see EVIDENCE 
CODE § 1103 (criminal cases). 

Criminal cases. Section 1101 states the general rule that evidence of 
character to prove conduct is inadmissible in a criminal case. Sections 
1102 and 1103 state exceptions to this general principle. See the Com­
ment to Section 1102. 

Evidenoe of misconduct to show fact other than character. Section 
1101 does not prohibit the admission of evidence of misconduct when it 
is offered as evidence of some other fact in issue, such as motive, com­
mon scheme or plan, preparation, intent, knowledge, identity, or absence 
of mistake or accident. Subdivision (b) of Section 1101 makes this 
clear. This codifies existing law. People v. Lisenba, 14 Cal.2d 403, 94 
P.2d 569 (1939) (prior crime admissible to show general criminal plan 
and absence of accident) ; People v. David, 12 Cal.2d 639, 86 P.2d 811 
(1939) (prior robbery admissible to show defendant's sanity and ability 
to devise and execute deliberate plan) ; People v. Morani, 196 Cal. 154, 
236 Pac. 135 (1925) (prior abortion admissible to show that operation 
was not performed in ignorance of effect and, hence, to show necessary 
intent). See discussion in CALIFORNIA CRIMINAL LAW PRACTICE 491-498 
(Cal. Cont. Ed. Bar 1964). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Character as affecting credibility, see §§ 786·790 
Definitions: 

Conduct, see § 125 
Evidence, see § 140 

Evidence of prior conviction of witness, see § 788 
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§ 11 02. Opinion and reputation evidence of character of criminal 
defendant to prove conduct 

1207 

1102. In a criminal action, evidence of the defendant's 
character or a trait of his character in the form of an opinion 
or evidence of his reputation is not made inadmissible by Sec­
tion 1101 if such evidence is: 

(a) Offered by the defendant to prove his conduct in con­
formity with such character or trait of character. 

(b) Offered by the prosecution to rebut evidence adduced 
by the defendant under subdivision (a). 

Comment. Sections 1102 and 1103 state exceptions (applicable only 
in criminal cases) to the general rule of Section 1101 that character 
evidence is not admissible to prove conduct in conformity with that 
character. 

Sections 1102 and 1103 generally 
Under Section 1102, the accused in a criminal case may introduce 

evidence of his good character to show his innocence of the alleged 
crime-provided that the character or trait of character to be shown 
is relevant to the charge made against him. This codifies existing law. 
People v. Ohrisman, 135 Cal. 282, 67 Pac. 136 (1901). Sections 1101 
and 1102 make it clear that the prosecution may not, on its own ini­
tiative, use character evidence to prove that the defendant had the 
disposition to commit the crime charged; but, if the defendant first 
introduces evidence of his good character to show the likelihood of 
innocence, the prosecution may meet his evidence by introducing evi­
dence of the defendant's bad character to show the likelihood of guilt. 
This also codifies existing law. People v. Jones, 42 Cal.2d 219, 266 P.2d 
38 (1954) (prosecution for sexual molestation of child; error to ex­
clude expert psychiatric opinion that defendant was not a sexual 
psychopath) ; People v. Stewart, 28 Cal. 395 (1865) (murder prosecu­
tion; error to exclude evidence of defendant's good character for 
peace and quiet) ; People v. Hughes, 123 Cal. App.2d 767, 267 P.2d 
376 (1954) (assault prosecution; evidence of defendant's violent 
nature held admissible after introduction of evidence showing his 
good character for peace aud quiet). See CALIFORNIA CRIMINAL LAW 
PRACTICE 489-490 (Cal. Cont. Ed. Bar 1964). 

Likewise, under Section 1103, the defendant may introduce evidence 
of the character of the victim of the crime where the conduct of the 
victim in conformity with his character would tend to exculpate the 
defendant; and, if the defendant introduces evidence of the bad char­
acter of the victim, the prosecution may introduce evidence of the 
victim's good character. This codifies existing law. People v. Hoffman, 
195 Cal. 295, 311-312, 232 Pac. 974, 980 (1925) (murder prosecution; 
evidence of victim's good reputation for peace and quiet held inad­
missible when defendant had not attacked reputation of victim) ; Peo­
ple v. Lamar, 148 Cal. 564, 83 Pac. 993 (1906) (murder prosecution; 
error to exclude evidence of victim's bad character for violence offered 
to prove victim was aggressor and defendant acted in self-defense) ; 
People v. Shea, 125 Cal. 151, 57 Pac. 885 (1899) (rape prosecution; 
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error to exclude evidence of the prosecutrix's unchaste character offered 
to prove the likelihood of consent) ; People v. Fitch, 28 Cal. App.2d 31, 
81 P.2d 1019 (1938) (murder prosecution; evidence of victim's good 
character for peace and quiet held admissible after defendant intro­
duced evidence of victim's violent nature). See also Comment, 25 CAL. 
L. REV. 459 (1937). 

Thus, under Sections 1102 and 1103, the defendant in a criminal 
case is given the right to introduce character evidence that would be 
inadmissible in a civil case. However, evidence of the character of the 
defendant or the victim-though weak-may be enough to raise a 
reasonable doubt in the mind of the trier of fact concerning the de­
fendant's guilt. And, since his life or liberty is at stake, the defendant 
should not be deprived of the right to introduce evidence even of such 
slight probative value. 

Kinds of character evidence adrnisst"ble to prove conduct under Sections 
1102 and 1103. 

The three kinds of evidence that might be offered to prove character 
as circumstantial evidence of conduct are: (1) evidence as to reputa­
tion, (2) opinion evidence as to character, and (3) evidence of specific 
acts indicating character. The admissibility of each of these kinds of 
evidence when character is sought to be proved as circumstantial evi­
dence of conduct under Sections 1102 and 1103 is discussed below. 

Reputation evidence. Reputation evidence is the ordinary means 
sanctioned by the cases for proving character as circumstantial evi­
dence of conduct. WITKIN, CALIFORNIA EVIDENCE § 125 (1958). See 
People v. Fair,43 Cal. 137 (1872). Both Sections 1102 and 1103 codify 
the existing law permitting character to be proved by reputation. 

Opinion evidence. There is recent authority for the admission of 
opinion evidence to prove character as circumstantial evidence of con­
duct. People v. Jones, 42 Cal.2d 219, 266 P.2d 38 (1954) (error to ex­
clude expert psychiatric opinion that the defendant was not a sexual 
psychopath and, hence, unlikely to have violated Penal Code Section 
288). However, opinion evidence generally has been held inadmissible. 
See People '/}. Spigno, 156 Cal. App.2d 279, 319 P.2d 458 (1957) {full 
discussion of the Jones case) ; CALIFORNIA CRIMINAL LAW PRACTICE 489-
490 (Cal. Cont. Ed. Bar 1964). 

The.general rule under existing law excludes the most reliable form 
of character evidence and admits the least reliable. The opinions of 
those whose personal intimacy with a person gives them firsthand 
knowledge of that person's character are a far more reliable indication 
of that character than is reputation, which is little more than accu­
mulated hearsay. See 7 WIGMORE, EVIDENCE § 1986 (3d ed. 1940). The 
danger of collateral issues seems no greater than that inherent in rep­
utation evidence. Accordingly, both Section 1102 and Section 1103 
permit character to be proved by opinion evidence. 

Evidence of specific acts. Under existing law, the admissibility of 
evidence of specific acts to prove character as circumstantial evidence 
of conduct depends upon the nature of the conduct sought to be proved. 
Evidence of specific acts of the accused is excluded as a general rule 
in order to avoid the possibility of prejudice, undue confusion of the 
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issues with collateral matters, unfair surprise, and the like. Thus, it is 
usually held that evidence of specific acts by the defendant is inadmis­
sible to prove his guilt even though the defendant has opened the 
question by introducing evidence of his good character. See discussion 
in People v. Gin Shue, 58 Cal. App.2d 625, 634, 137 P.2d 742, 747-748 
(1943). On the other hand, it is well settled that in a rape case the 
defendant may show the unchaste character of the prosecutrix by 
evidence of prior voluntary intercourse in order to indicate the un­
likelihood of resistance on the occasion in question. People v. Shea, 125 
Cal. 151, 57 Pac. 885 (1899); People v. Benson, 6 Cal. 221 (1856); 
People v. Baitilana, 52 Cal. App.2d 685, 126 P.2d 923 (1942). How­
ever, in a homicide or assault case where the defense is self-defense, 
evidence of specific acts of violence by the victim is inadmissible to 
prove his violent nature (and, hence, that the victim was the aggressor) 
unless the prior acts were directed against the defendant himself. Peo­
ple v. Yokum, 145 Cal. App.2d 245, 302 P.2d 406 (1956); People v. 
Soules, 41 Cal. App.2d 298, 106 P.2d 639 (1940). But see People v. 
Carmichael, 198 Cal. 534, 548, 246 Pac. 62, 68 (1926) (if defendant 
bad knowledge of victim's statement evidencing violent nature, the 
"statement was material and might have had an important bearing 
upon his plea of self-defense") ; People v. Swigat"t, 80 Cal. App. 31, 
251 Pac. 343 (1926). See also Comment, 25 CAL. L. REV. 459, 466-469 
(1937) . 

Section 1102 codifies the general rule under existing law which pre­
cludes evidence of specific acts of the defendant to prove character 
as circumstantial evidence of his innocence or of his disposition to 
commit the crime with which he is charged. 

Section 1103 permits both the defendant and the prosecution to use 
evidence of specific acts of the victim of the crime to prove the vic­
tim's character as circumstantial evidence of his conduct. In this 
respect, the section harmonizes conflicting rules found in existing law. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Conduct, see § 125 
Criminal action, see § 130 
Evidence, see § 140 

CROSS-REFERENCES 

§ 1103. Evidence of character of victim of crime to prove conduct 
1103. In a criminal action, evidence of the character or a 

trait of character (in the form of an opinion, evidence of repu­
tation, or evidence of specific instances of conduct) of the vic­
tim of the crime for which the defendant is being prosecuted 
is not made inadmissible by Section 1101 if such evidence is: 

(a) Offered by the defendant to prove conduct of the victim 
in conformity with such character or trait of character. 

(b) Offered by the prosecution to rebut evidence adduced 
by the defendant under subdivision (a). 

Comment. See the Comment to Section 1102. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Definitions: 

Conduct, see § 125 
Criminal action, see § 130 
Evidence, see § 140 

§ 1104. Character trait for care or skill 
1104. Except as provided in Sections 1102 and 1103, evi­

dence of a trait of a person's character with respect to care 
or skill is inadmissible to prove the quality of his conduct on 
a specified occasion. 

Comment. Section 1104 places a further limitation on the use of 
character evidence. Under Section 1104, character evidence with re­
spect to care or skill is inadmissible to prove that conduct on a specific 
occasion was either careless or careful, skilled or unskilled, except to 
the extent permitted by Sections 1102 and 1103. 

Section 1104 codifies well-settled California law. Towle v. Pacific 
Improvement Co., 98 Cal. 342, 33 Pac. 207 (1893). The purpose of the 
rule is to prevent collateral issues from consuming too much time and 
distracting the attention of the trier of fact from what was actually 
done on the particular occasion. Here, the slight probative value of 
the evidence balanced against the danger of confusion of issues, col­
lateral inquiry, prejudice, and the like, warrants a fixed exclusionary 
rule. 
[Law Revision Commission (JQmment (Recommendation, January 1965)] 

Definitions: 
Conduct, see § 125 
Evidence, see § 140 

CROSS-REFERENCES 

Habit or custom, evidence of, see § 1105 

§ 1105. Habit or custom to prove specific behavior 
1105. Any otherwise admissible evidence of habit or custom 

is admissible to prove conduct on a specified occasion in con­
formity with the habit or custom. 

Comment. Section 1105, like Section 1100, declares that certain evi­
dence is admissible. Hence, Section 1105 is technically unnecessary 
because Section 351 declares that all relevant evidence is admissible. 
Nonetheless, Section 1105 is desirable to assure that evidence of custom 
or habit (a regular response to a repeated specific situation) is admis­
sible even where evidence of a person's character (his general disposi­
tion or propensity to engage in a certain type of conduct) is inadmis­
sible. 

The admissibility of habit evidence to prove conduct in conformity 
with the habit has long been established in California. Wallis v. South­
ern Pac. Co., 184 Cal. 662, 195 Pac. 408 (1921) (distinguishing cases 
holding character evidence as to care or skill inadmissible) ; Craven v. 
Central Pac. R.R., 72 Cal. 345, 13 Pac. 878 (1887). The admissibility 
of evidence of the custom of a business or occupation is also well estab­
lished. Hughes v. Pacific Wharf & Storage Co., 188 Cal. 210, 205 Pac. 
105 (1922) (mailing letter). However, under existing law, evidence of 
habit is admissible only if there are no eyewitnesses. Boone v. Bank of 
America, 220 Cal. 93, 29 P.2d 409 (1934). In earlier cases, the Su­
preme Court criticized the "no' eyewitness" limitation: 
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This limitation upon the introduction of such testimony seems 
rather illogical. If the fact of the existence of habits of caution 
in a given particular has any legitimate evidentiary weight, the 
party benefited ought to have the advantage of it for whatever it 
is worth, even against adverse eye-witnesses; and if the testimony 
of the eye-witnesses is in his favor, it would be at least a harm­
less cumulation of evidence to permit testimony of his custom or 
habit. [Wallis v. Southern Pac. Co., 184 Cal. 662, 665, 195 Pac. 
408,409 (1921).] 

The "no eyewitness" limitation is undesirable. Eyewitnesses fre­
quently are mistaken, and some are dishonest. The trier of fact should 
be entitled to weigh the habit evidence against the eyewitness testimony 
as well as all of the other evidence in the case. Hence, Section 1105 
does not contain the "no eyewitness" limitation. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Conduct, see § 125 
Evidence, see § 140 

Character for care or skill, evidence of, see § 1104 

CHAPTER 2. OTHER EVIDENCE AFFECTED OR EXCLUDED 
BY EXTRINSIC POLICIES 

§ 1150. Evidence to test a verdict 
1150. (a) Upon an inquiry as to the validity of a verdict, 

any otherwise admissible evidence may be received as to state­
ments made, or conduct, conditions, or events occurring, either 
within or without the jury room, of such a character as is likely 
to have influenced the verdict improperly. No evidence is ad­
missible to show the effect of such statement, conduct, condi­
tion, or event upon a juror either in influencing him to assent 
to or dissent from the verdict or concerning the mental pro­
cesses by which it was determined. 

(b ) Nothing in this code affects the law relating to the com­
petence of a juror to give evidence to impeach or support a 
verdict. 

Comment. Section 1150 codifies existing law which permits evidence 
of misconduct by a trial juror to be received but forbids the reception 
of evidence as to the effect of such misconduct on the minds of the 
jurors. People v. Stokes, 103 Cal. 193, 196-197, 37 Pac. 207, 208-209 
(1894) . 

Section 1150 makes no change in the rules concerning when testimony 
or affidavits of jurors may be received to impeach or support a verdict. 
Under existing law, a juror is incompetent to give evidence as to mat­
ters that might impeach his verdict. People v. Gray, 61 Cal. 164, 183 
(1882). See also Siemsen v. Oakland, S. L., & H. Elec. Ry., 134 Cal. 
494, 66 Pac. 672 (1901). He is competent, however, to give evidence 
that no misconduct was committed by the jury after independent evi­
dence has been given that there was misconduct. People v. Deegan, 88 
Cal. 602, 26 Pac. 500 (1891). By statute, a juror may give evidence by 
affidavit that a verdict was determined by chance. CODE CIV. PROC. 
§ 657 (2). And the courts have held that affidavits of jurors may be 
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used to prove that a juror concealed bias or other disqualification by 
false answers on voir dire or was mentally incompetent to serve as a 
juror. E.g., Williams v. Bridges, 140 Cal. App. 537, 35 P.2d 407 (1934) 
(false answer on voir dire) ; Noll v. Lee, 221 Cal. App.2d 81, 34 Cal. 
Rptr.223 (1963) (hearing denied) (false answer on voir dire) ; Church 
v. Capital Freight Lines, 141 Cal. App.2d 246, 296 P.2d 563 (1956) 
(mental competence of juror). . 

Section 1150 also makes no change in the existing law concerning the 
grounds upon which a verdict may be set aside, i.e., what constitutes 
jury misconduct. See CODE CIV. PROC. § 657 (civil case) ; PENAL CODE 
§ 1181 (criminal case). 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

Definitions: 
Conduct, see § 125 
Evidence, see § 140 
Statement, see § 225 

CROSS-REFERENCES 

§ 1151. Subsequent remedial conduct 
)1151. When, after the occurrence of an event, remedial or 

precautionary measures are taken, which, if taken previously, 
would have tended to make the event less likely to occur, evi­
dence of such subsequent measures is inadmissible to prove 
negligence or CUlpable conduct in connection with the event. 

Comment. Section 1151 codifies well-settled law. Helling v. Schindler, 
145 Cal. 303, 78 Pac. 710 (1904); Sappenfield v. Main Street etc. R.R., 
91 Cal. 48, 27 Pac. 590 (1891). The admission of evidence of subsequent 
repairs to prove negligence would substantially discourage persons 
from making repairs after the occurrence of an accident. 

Section 1151 does not prevent the use of evidence of subsequent 
remedial conduct for the purpose of impeachment in appropriate cases. 
This is in accord with Pierce v. J. C. Penney Co., 167 Cal. App.2d 3, 
334 P.2d 117 (1959). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Conduct, see § 125 
Evidence, see § 140 
Proof, see § 190 

CROSS-REFERENCES 

§ 1152. Offer to compromise and the like 
1152. (a) Evidence that a person has, in compromise or 

from humanitarian motives, furnished or offered or promised 
to furnish money or any other thing, act, or service to another 
who has sustained or claims to have sustained loss or damage, 
as well as any conduct or statements made in negotiation 
thereof, is inadmissible to prove his liability for the loss or 
damage or any part of it. 

(b) This section does not affect the admissibility of evi­
dence of: 

(1) Partial satisfaction of an asserted claim or demand 
without questioning its validity when such evidence is offered 
to prove the validity of the claim; or 
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(2) A debtor's payment or promise to pay all or a part of 
his preexisting debt when such evidence is offered to prove 
the creation of a new duty on his part or a revival of his pre­
existing duty. 

Comment. Section 1152, like Section 2078 of the Code of Civil 
Procedure which it supersedes, declares that compromise offers are 
inadmissible to prove liability. Because of the particular wording of 
Section 2078, an offer of compromise probably may not be considered 
as an admission even though admitted without objection. See Tentative 
Recommendation and a Study Relating to the Uniform Rules of Evi­
dence (Article VI. Extrinsic Policies Affecting Admissibility), 6 CAL. 
LAW REVISION COMM'N, REP., REC. & S'l'UDIES 601, 675-676 (1964). See 
also Scott v. Wood, 81 Cal. 398, 405-406, 22 Pac. 871, 873 (1889). Under 
Section 1152, however, nothing prohibits the consideration of an offer 
of settlement on the issue of liability if the evidence is received without 
objection. This modest change in the law is desirable. An offer of com­
promise, like other incompetent evidence, should be considered to the 
extent that it is relevant when it is presented to the trier of fact 
without objection. 

The words" as well as any conduct or statements made in negotiation 
thereof" make it clear that statements made by parties during nego­
tiations for the settlement of a claim may not be used as admissions in 
later litigation. This language will change the existing law under which 
certain statements made during settlement negotiations may be used 
as admissions. People v. Forster, 58 Ca1.2d 257, 23 Cal. Rptr. 582, 373 
P.2d 630 (1962). The rule excluding offers is based upon the public 
policy in favor of the settlement of disputes without litigation. The 
same public policy requires that admissions made during settlement 
negotiations also be excluded. The rule of the Forster case that permits 
such statements to be admitted places a premium on the form of the 
statement. The statement" Assuming, for the purposes of these nego­
tiations, that I was negligent . . ." is inadmissible; but the statement 
"All right, I was negligent! Let's talk about damages . . ." may be 
admissible. See the discussion in People v. Glen Arms Estate, Inc., 230 
Cal. App.2d 841, 863-864,41 Cal. Rptr. 303, 316 (1964). The rule of the 
Forster case is changed by Section 1152 because that rule prevents the 
complete candor between the parties that is most conducive to settlement. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Conduct, see § 125 
Evidence, see § 140 
Person, see § 175 
Proof, see § 190 
Statement, see § 225 

CROSS-REFERENCES 

§ 1153. Offer to plead guilty or withdrawn plea of guilty 
by criminal defendant 

1153. Evidence of a plea of guilty, later withdrawn, or of 
an offer to plead guilty to the crime charged or to any other 
crime, made by the defendant in a criminal action is inadmis­
sible in any action or in any proceeding of any nature, includ­
ing proceedings before agencies, commissions, boards, and 
tribunals. 
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Comment. Section 1153 is consistent with existing law. Under exist­
ing law, evidence of a rejected offer to plead guilty to the crime charged 
or to a lesser crime is inadmissible. PENAL CODE § 1192.4; People v. 
Wilson, 60 Cal.2d 139, 155-156, 32 Cal. Rptr. 44, 54-55, 383 P.2d 452, 
462-463 (1963); People v. Hamilton, 60 Cal.2d 105, 113-114, 32 CaL 
Rptr. 4, 8-9, 383 P.2d 412, 416-417 (1963). Likewise, a plea of guilty, 
later withdrawn, is inadmissible. People v. Quinn, 61 CaL 2d 551, 39 
Cal. Rptr. 393, 393 P.2d 705 (1964). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Action, see § 105 
Criminal action, see § 130 
Evidence, see § 140 

CROSS-REFERENCES 

§ 1154. Offer to discount a claim 
1154. Evidence that a person has accepted or offered or 

promised to accept a sum of money or any other thing, act, 
or service in satisfaction of a claim, as well as any conduct 
or statements made in negotiation thereof, is inadmissible to 
prove the invalidity of the claim or any part of it. 

Comment. Section 1154 stems from the same policy of encouraging 
settlement and compromise that is reflected in Section 1152. Except for 
the language "as well as any conduct or statements made in negotia­
tion thereof," this section codifies existing law. Dennis v. Belt, 30 Cal. 
247 (1866); Anderson v. Yousem, 177 CaL App.2d 135, 1 Cal. Rptr. 
889 (1960); Cramer v. Lee Wa Corp., 109 Cal. App.2d 691, 241 P.2d 
550 (1952). The significance of the quoted language is indicated in the 
Comment to Section 1152. 
[Law Revision Commission COmment (Recommendation, January 1965)] 

Definitions: 
Conduct, see § 125 
Evidence, see § 140 
Person, see § 175 
Proof, see § 190 
Statement, see § 225 

§ 1155. Liability insurance 

CROSS-REFERENCES 

1155. Evidence that a person was, at the time a harm was 
suffered by another, insured wholly or partially against loss 
arising from liability for that harm is inadmissible to prove 
negligence or other wrongdoing. 

Comment. Section 1155 codifies existing law. Roche v. Llewellyn Iron 
Works Co., 140 Cal. 563, 74 Pac. 147 (1903). Evidence of liability 
insurance might be inadmissible in the absence of Section 1155 because 
it is not relevant; Section 1155 assures its inadmissibility. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Person, see § 175 
Proof, see § 190 

CROSS-REFERENCES 



EVIDENCE CODE-EXTRINSIC POLICIES 1215 

§ 1156. Records of medical study of in-hospital staff committee 

1156. (a) In-hospital medical staff committees of a li­
censed hospital may engage in research and medical study for 
the purpose of reducing morbidity or mortality, and may 
make findings and recommendations relating to such purpose. 
Except as provided in subdivision (b), the written records 
of interviews, reports, statements, or memoranda of such in­
hospital medical staff committees relating to such medical 
studies are subject to Sections 2016 to 2036, inclusive, of the 
Code of Civil Procedure (relating to discovery proceedings) 
but, subject to subdivisions (c) and (d), shall not be admitted 
as evidence in any action or before any administrative body, 
agency, or person. 

(b) The disclosure, with or without the consent of the pa­
tient, of information concerning him to such in-hospital medi­
cal staff committee does not make unprivileged any informa­
tion that would otherwise be privileged under Section 994 or 
1014; but, notwithstanding Sections 994 and 1014, such in­
formation is subject to discovery under subdivision (a) except 
that the identity of any patient may not be discovered under 
subdivision (a) unless the patient consents to such disclosure. 

( c) This section does not affect the admissibility in evidence 
of the original medical records of any patient. 

(d) This section does not exclude evidence which is relevant 
evidence in a criminal action. 

Comment. Section 1156 supersedes Code of Civil Procedure Sec­
tion 1936'.1 (added by Cal. Stats. 1963, Ch. 1558, § 1, p. 3142). Except 
as noted below, Section 1156 restates the substance of the superseded 
section. 

The phrase" Sections 2016 to 2036, inclusive," has been inserted in 
Section 1156 in place of the phrase "Sections 2016 and 2036," which 
appears in Section 1936.1, to correct an apparent inadvertence. This 
sUbstitution permits use of all kinds of discovery procedures, instead 
of depositions only, to discover material of the type described in Section 
1156. E.g., CODE CIV. PROC. §§ 2030 (written interrogatories), 2031 
(motion for order for production of documents). 

Section 1156 also makes it clear that the names of patients may not 
be disclosed without the consent of the patient. This limitation is neces­
sary to preserve the physician-patient and psychotherapist-patient 
privileges. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

Definitions: 
Action, see § 105 
Criminal action, see § 130 
Evidence, see § 140 
Statement, see § 225 

CROSS-REFERENCES 



DIVISION 1 O. HEARSAY EVIDENCE 

Comment. Division 10 contains the hearsay rule and the most com­
monly used exceptions to the rule. Other exceptions may be found in 
other statutes scattered throughout the codes. Under the Evidence Code, 
the hearsay objection is met if the evidence offered falls within any of 
the exceptions to the hearsay rule. But the fact that the hearsay objec­
tion is overcome does not necessarily make the evidence admissible. All 
other exclusionary rules apply and may require exclusion of the evi­
dence. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Hospital records, see § § 1560-1566 
Official writings affecting property, see § § 1600-1605 
Official writings and recorded writings, see §§ 1450-1454, 1530-1532, 1600 
Part of transaction proved. admissibility of whole, see § 356 
Photographic copies of writings, see §§ 1550, 1551 
Preliminary determinations on admissibility of evidence, see §§ 400--406 
See also the Gross-References under Sections 1290 and 1500 

CHAPTER 1. GENERAL PROVISIONS 

§ 1200. The hearsay rule 
1200. (a)" Hearsay evidence" is evidence of a statement 

that was made other than by a witness while testifying at the 
hearing and that is offered to prove the truth of the matter 
stated. 

(b) Except as provided by law, hearsay evidence is inad­
missible. 

( c) This section shall be known and may be cited as the 
hearsay rule. 

Comment. Section 1200 states the hearsay rule. It defines hearsay 
evidence and provides that such evidence is inadmissible unless it meets 
the conditions of an exception established by law. Chapter 2 (com­
mencing with Section 1220) of this division contains a series of excep­
tions to the hearsay rule. Other exceptions may be found in other stat­
utes or in decisional law. But the fact that certain evidence meets the 
requirements of an exception to the hearsay rule does not necessarily 
make such evidence admissible. The exception merely provides that 
such evidence is not inadmissible under the hearsay rule. If there is 
some other rule of law-such as privilege or the best evidence rule-­
that makes the evidence inadmissible, the court is not authorized to 
admit the evidence merely because it falls within an exception to the 
hearsay rule. See also EVIDENCE CODE § 352. 

Although the California courts have excluded hearsay evidence since 
the earliest days of the State (see, e.g., People v. Bob, 29 Cal.2d 321, 
175 P.2d 12 (1946) ; Kilburn v. Ritchie, 2 Cal. 145 (1852)), the hear­
say rule has never been clearly stated in statutory form. Code of Civil 
Procedure Section 1845 (superseded by Evidence Code Section 702) 
has at times been considered to be the statutory basis for the hearsay 
rule. People v. Spriggs, 60 Cal.2d 868, 872, 36 Cal. Rptr. 841, 844, 389 
P.2d 377, 380 (1964). Analytically, however, Section 1845 does not 

(1216 ) 
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deal with hearsay at all; it deals only with the requirement of personal 
knowledge. It is true that the section provides that there is an exception 
to the personal knowledge requirement "in those few express cases in 
which ... the declarations of others, are admissible"; but "this sec­
tion is inaccurate, so far as it refers to [this] exception. In such case 
the witness testifies merely to the making of the declaration, which he 
must have heard in order to be a competent witness to testify to it, 
and hence, the fact to which he testifies is a fact within his own knowl­
edge, derived from his own perceptions." Sneed v. Marysville Gas e.tc. 
Co., 149 Cal. 704, 708, 87 Pac. 376, 378 (1906). 

"Hearsay evidence" is defined in Section 1200 as "evidence of a 
statement that was made other than by a witness while testifying at the 
hearing and that is offered to prove the truth of the matter stated." 
Under this definition, as under existing case law, a statement that is 
offered for some purpose other than to prove the fact stated therein 
is not hearsay. Smith v. Whittier, 95 Cal. 279, 30 Pac. 529 (1892). See 
WITKIN, CALIFORNIA EVIDENCE §§ 215-218 (1958). 

The word "statement" used in the definition of "hearsay evidence" 
is defined in Section 225 as "oral or written verbal expression" or 
"nonverbal conduct ... intended ... as a substitute for oral or 
written verbal expression." Hence, evidence of a person's conduct out 
of court is not inadmissible under the hearsay rule expressed in Section 
1200 unless that conduct is clearly assertive in character. Nonassertive 
conduct is not hearsay. 

Some California cases have regarded evidence of nonassertive conduct 
as hearsay evidence if it is offered to prove the actor's belief in a par­
ticular fact as a basis for an inference that the fact believed is true. 
See, e.g., Estate of De Laveaga, 165 Cal. 607, 624, 133 Pac. 307, 314 
(1913) ("the manner in which a person whose sanity is in question 
was treated by his family is not, taken alone, competent substantive 
evidence tending to prove insanity, for it is a mere extra-judicial ex­
pression of opinion on the part of the family") ; People v. Mendez, 193 
Cal. 39, 52, 223 Pac. 65, 70 (1924) ("circumstances of flight [of other 
persons from the scene of a crime] are in the nature of confessions . . . 
and are, therefore, in the nature of hearsay evidence") (overruled on 
other grounds in People v. McCaughan, 49 Cal.2d 409, 420, 317 P.2d 
974,981 (1957)). 

Other California cases, however, have held that evidence of nonasser­
tive conduct is not hearsay even though offered to prove that the belief 
giving rise to the conduct was based on fact. See, e.g., People v. Reifen­
stuhl, 37 Cal. App.2d 402, 99 P.2d 564 (1940) (hearing denied) (in­
coming telephone calls made for the purpose of placing bets admissible 
over hearsay objection to prove that place of reception was bookmaking 
establishment) . 

Under the Evidence Code, non assertive conduct is not regarded as 
hearsay for two reasons. First, one of the principal reasons for the 
hearsay rule-to exclude declarations where the veracity of the declar­
ant cannot be tested by cross-examination-does not apply because such 
conduct, being non assertive, does not involve the veracity of the de­
clarant. Second, there is frequently a guarantee of the trustworthiness 
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of the inference to be drawn from such non assertive conduct because 
the actor has based his actions on the correctness of his belief, i.e., his 
actions speak louder than words. 

Of course, if the probative value of evidence of non assertive conduct 
is outweighed by the probability that such evidence will be unduly 
prejudicial, confuse the issues, mislead the jury, or consume too much 
time, the judge may exclude the evidence under Section 352. 

Under Section 1200, exceptions to the hearsay rule may be found 
either in statutes or in decisional law. Under existing law, too, the courts 
have recognized exceptions to the exclusionary rule in addition to those 
exceptions expressed in the statutes. See People v. Spriggs, 60 Cal.2d 
868, 874, 36 Cal. Rptr. 841, 844, 389 P.2d 377, 380 (1964). 
[Legislative Committee Comment (Assembly J., Apr. 6, 19(5)] 

Definitions: 
Evidence, see § 140 
Hearing, see § 145 
Law, see § 160 
Proof, see § 190 
Statement, see § 225 

CROSS-REFERENCES 

See al80 the Cro88-Reference8 for Division 10 

§ 1201. Multiple hearsay 
1201. A statement within the scope of an exception to the 

hearsay rule is not inadmissible on the ground that the evi­
dence is hearsay evidence if the hearsay evidence of such state­
ment consists of one or more statements each of which meets 
the requirements of an exception to the hearsay rule. 

Comment. Section 1201 makes it possible to use admissible hearsay to 
prove another statement that is also admissible hearsay. For example, 
under Section 1201, an official reporter's transcript of the testimony 
at a previous trial may be used to prove the testimony previously given 
(EVIDENCE CODE § 1280) ; the former testimony may be used as evidence 
(EVIDENCE CODE § 1291) to prove that a party made a statement; and 
the party's statement is admissible against him as an admission (EVI­
DENCE CODE § 1220). Thus, under Section 1201, the evidence of the 
admission contained in the transcript is admissible because each of the 
hearsay statements involved is within an exception to the hearsay rule. 

Although no California case has been found where the admissibility 
of "multiple hearsay" has been analyzed and discussed, the practice 
is apparently in accord with the rule stated in Section 1201. See, e.g., 
People v. Collup, 27 Ca1.2d 829, 167 P.2d 714 (1946) (transcript of 
former t~stimony used to prove admission). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CROSS-REFERENCES 
Definitions: 

Evidence, see § 140 
Hearsay evidence, see § 1200 
Statement, see § 225 

Hearsay rule, see § 1200 
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§ 1202. Credibility of hearsay declarant 
1202. Evidence of a statement or other conduct by a de­

clarant that is inconsistent with a statement by such declarant 
received in evidence as hearsay evidence is not inadmissible 
for the purpose of attacking the credibility of the declarant 
though he is not given and has not had an opportunity to 
explain or to deny such inconsistent statement or other con­
duct. Any other evidence offered to attack or support the 
credibility of the declarant is admissible if it would have been 
admissible had the declarant been a witness at the hearing. 
For the purposes of this section, the deponent of a deposition 
taken in the action in which it is offered shall be deemed to 
be a hearsay declarant. 

Comment. Section 1202 deals with the impeachment of a declarant 
whose hearsay statement is in evidence as distinguished from the im­
peachment of a witness who has testified. It clarifies two points. First, 
evidence to impeach a hearsay declarant is not to be excluded on the 
ground that it is collateral. Second, the rule applying to the impeach­
ment of a witness-that a witness may be impeached by an inconsistent 
statement only if he is provided with an opportunity to explain or 
deny it-does not apply to a hearsay declarant. 

When hearsay evidence in the form of former testimony has been 
admitted, the California courts have permitted a party to impeach the 
hearsay declarant with evidence of an inconsistent statement made by 
the hearsay declarant after the former testimony was given, even 
though the declarant was never given an opportunity to explain or 
deny the inconsistency. People v. Collup, 27 Cal.2d 829, 167 P.2d 714 
(1946). Apparently, however, former testimony may not be impeached 
by evidence of an inconsistent statement made prior to the former 
testimony unless the would-be impeacher either did not know of the 
inconsistent statement at the time the former testimony was given or 
unless he had provided the declarant with an opportunity to explain 
or deny the inconsistent statement. People v. Greenwell, 20 Cal. App.2d 
266,66 P.2d 674 (1937), as limited by People v. Collup, 27 Cal.2d 829, 
167 P .2d 714 (1946). The courts permit dying declarations to be im­
peached by evidence of contradictory statements by the deceased de­
spite the lack of any foundation, for only in very rare eases would it be 
possible to provide the declarant with an opportunity to explain or 
deny the inconsistency. People v. Lawrence, 21 Cal. 368 (1863). 

Section 1202 substitutes for this case law a uniform rule permitting 
a hearsay declarant to be impeached by inconsistent statements in all 
cases, whether or not the declarant has been given an opportunity to 
explain or deny the inconsistency. If the hearsay declarant is unavail­
able as a witness, the party against whom the evidence is admitted 
should not be deprived of both his right to cross-examine and his right 
to impeach. Cf. People v. Lawrence, 21 Cal. 368, 372 (1863). If the 
hearsay declarant is available, the party electing to use the hearsay of 
such a declarant should have the burden of calling him to explain or 
deny any alleged inconsistencies. 
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Of course, the trial judge may curb efforts to impeach hearsay de­
clarants if he determines that the inquiry is becoming too remote from 
the issues that are actually at stake in the litigation. EVIDENCE CODE 
§ 352. 

Section 1235 provides that evidence of inconsistent statements made 
by a trial witness may be admitted to prove the truth of the matter 
stated. No similar exception to the hearsay rule is applicable to a 
hearsay declarant's inconsistent statements that are admitted under 
Section 1202. Hence, the hearsay rule prohibits any such statement 
from being used to prove the truth of the matter stated. If the declarant 
is not a witness and is not subject to cross-examination upon the subject 
matter of his statements, there is no sufficient guarantee of the trust­
worthiness of the statements he has made out of court to warrant their 
reception as substantive evidence unless they fall within some recog­
nized exception to the hearsay rule. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Action, see § 105 
Conduct, see § 125 
Declarant, see § 135 
Evidence, see § 140 
Hearsay evidence, see § 1200 
Statement, see § 225 

§ 1203. Cross-examination of hearsay declarant 
1203. (a) The declarant of a statement that is admitted as 

hearsay evidence may be called and examined by any adverse 
party as if under cross-examination concerning the statement. 

(b) This section is not applicable if the declarant is (1) a 
party, (2) a person identified with a party within the meaning 
of subdivision (d) of Section 776, or (3) a witness who has 
testified in the action concerning the subject matter of the 
statement. 

(c) This section is not applicable if the statement is one 
described in Article 1 (commencing with Section 1220), Ar­
ticle 3 (commencing with Section 1235), or Article 10 (com­
mencing with Section 1300) of Chapter 2 of this division. 

(d) A statement that is otherwise admissible as hearsay evi­
dence is not made inadmissible by this section because the de­
clarant who made the statement is unavailable for examination 
pursuant to this section. 

Comment. Hearsay evidence is generally excluded because the de­
clarant was not in court and not subject to cross-examination before 
the trier of fact when he made the statement. People v. Bob, 29 Cal.2d 
321, 325, 175 P.2d 12, '1.5 (1946). 

In some situations, hearsay evidence is admitted because there is 
either some exceptional need for the evidence or some circumstantial 
probability of its trustworthiness, or both. People v. Brust, 47 Cal.2d 
776, 785, 306 P.2d 480, 484 (1957) ; Turney v. Sousa, 146 Cal. App.2d 
787, 791, 304 P.2d 1025, 1027-1028 (1956). Even though it may be 
necessary or desirable to permit certain hearsay evidence to be ad-
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mitted despite the fact that the adverse party had no opportunity to 
cross-examine the declarant when the hearsay statement was made, 
there seems to be no reason to prohibit the adverse party from cross­
examining the declarant concerning the statement. The policy in favor 
of cross-examination that underlies the hearsay rule, therefore, indi­
cates that the adverse party should be accorded the right to call the 
declarant of a statement received in evidence and to cross-examine him 
concerning his statement. 

Section 1203, therefore, reverses (insofar as a hearsay declarant is 
concerned) the traditional rule that a witness called by a party is a 
witness for that party and may not be cross-examined by him. Because 
a hearsay declarant is in practical effect a witness against the party 
against whom his hearsay statement is admitted, Section 1203 gives 
that party the right to call and cross-examine the hearsay declarant 
concerning the subject matter of the hearsay statement just as he has 
the right to cross-examine the witnesses who appear personally and 
testify against him at the trial. 

Subdivisions (b) and (c) make Section 1203 inapplicable in certain 
situations where it would be inappropriate to permit a party to exam­
ine a hearsay declarant as if under cross-examination. Thus, for ex­
ample, subdivision (b) does not permit counsel for a party to examine 
his own client as if under cross-examination merely because a hearsay 
statement of his client has been admitted; and, because a party should 
not have the right to cross-examine his own witness merely because the 
adverse party has introduced a hearsay statement of the witness, wit­
nesses who have testified in the action concerning the subject matter 
of the statement are not subject to examination under Section 1203. 

Subdivision (d) makes it clear that the unavailability of a hearsay 
declarant for examination under Section 1203 has no effect on the ad­
missibility of his hearsay statements. The subdivision forestalls any 
argument that availability of the declarant for examination under Sec­
tion 1203 is an additional condition of admissibility for hearsay evi­
dence. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Definitions: 

Action, see § 105 
Declarant, see § 135 
Hearsay evidence, see § 1200 
Statement, see § 225 

Examination of witnesses, method and scope, see §§ 760-778 
Offer of proof unnecessary on cross-examination, see § 354 
Similar provision: 

Person upon whose statement an expert bases his opinion, examination as if under 
cross-examination, see § 804 

§ 1204. Hearsay statement offered against criminal defendant 

1204. A statement that is otherwise admissible as hearsay 
evidence is inadmissible against the defendant in a criminal 
action if the statement was made, either by the defendant or 
by another, under such circumstances that it is inadmissible 
against the defendant under the Constitution of the United 
States or the State of California. 
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Comment. Section 1204 is a statutory recognition that hearsay evi­
dence that fits within an exception to the hearsay rule may nonetheless 
be inadmissible under the Constitution of the United States or the Con­
stitution of California. Thus, Section 1220, which creates an exception 
for the statements of a party, is subject to the constitutional rule ex­
cluding evidence of involuntary confessions against a criminal de­
fendant. 

In People v. Underwood, 61 Ca1.2d 113, 37 Cal. Rptr. 313, 389 P.2d 
937 (1964), the California Supreme Court held that a prior incon­
sistent statement of a witness could not be introduced to impeach him 
in a criminal action when the statement would have been inadmissible 
as an involuntary confession if the witness had been the defendant. 
To the extent that the Underwood decision is based on constitutional 
principles, its effect is continued by Section 1204 and its principle is 
made applicable to all hearsay statements. 

Insofar as the Constitution of the United States is concerned, Sec­
tion 1204 refers only to those rules required to be observed in state 
proceedings. It is not intended to make applicable in proceedings in 
California courts those rules the United States Constitution requires to 
be observed only in federal proceedings. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Definitions: 

Criminal action, see § 130 
Hearsay evidence, see § 1200 
Statement, see § 225 

§ 1205. No implied repeal 
1205. Nothing in this division shall be construed to repeal 

by implication any other statute relating to hearsay evidence. 
Comment. Although some of the statutes providing for the admission 

of hearsay evidence will be repealed when the Evidence Code is en­
acted, a number of statutes will remain in the various codes. For the 
most part, these statutes are narrowly drawn to make a particular type 
of hearsay evidence admissible under specifically limited circumstances. 
To assure the continued validity of these provisions, Section 1205 states 
that they will not be impliedly repealed by the enactment of the Evi­
dence Code. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Hearsay evidence, see § 1200 
Statute, see § 230 

CHAPTER 2. EXCEPTIONS TO THE HEARSAY RUlE 

Article 1. Confessions and Admissions 

§ 1220. Admission of party 
1220. Evidence of a statement is not made inadmissible 

by the hearsay rule when offered against the declarant in an 
action to which he is a party in either his individual or repre­
sentative capacity, regardless of whether the statement was 
made in his individual or representative capacity. 
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Comment. Section 1220 states existing law as found in subdivision 2 
of Section 1870 of the Code of Civil Procedure. The rationale under­
lying this exception is that the party cannot object to the lack of the 
right to cross-examine the declarant since the party himself made the 
statement. Moreover, the party can cross-examine the witness who testi­
fies to the party's statement and can explain or deny the purported ad­
mission. The statement need not be one which would be admissible if 
made at the hearing. See Shields v. Oxnard Harbor Dist., 46 Cal. 
App.2d 477, 116 P.2d 121 (1941). 

In a criminal action, a defendant's statement is not admissible under 
this section unless it was made voluntarily. EVIDENCE CODE § 1204. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Admission made during compromise negotiations, see §§ 1152, 1154 
Confession of defendant in criminal action, see §§ 402, 405, 1204 
Definitions: 

Action, see § 105 
Declarant, see § 135 
Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 
Nolo contendere plea, see Penal Code § 1016 
Withdrawn plea of guilty, or offer to plead guilty, see § 1153 

§ 1221. Adoptive admission 
1221. Evidence of a statement offered against a party is not 

made inadmissible by the hearsay rule if the statement is one 
of which the party, with knowledge of the content thereof, has 
by words or other conduct manifested his adoption or his belief 
in its truth. 

Comment. Section 1221 restates an exception found in subdivision 3 
of Section 1870 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Admissibility against criminal defendant, see § 1204 
Admission made during compromise negotiations, see §§ 1152, 1154 
Definitions: 

Conduct, see § 125 
Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 

§ 1222. Authorized admission 
1222. Evidence of a statement offered against a party is not 

made inadmissible by the hearsay rule if; 
(a) The statement was made by a person authorized by the 

party to make a statement or statements for him concerning 
the subject matter of the statement; and 

(b) The evidence is offered either after admission of evi­
dence sufficient to sustain a finding of such authority or, in 
the court's discretion as to the order of proof, subject to the 
admission of such evidence. 
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Comment. Section 1222 provides a hearsay exception for authorized 
admissions. Under this exception, if a party authorized an agent to 
make statements on his behalf, such statements may be introduced 
against the party under the same conditions as if they had been made 
by the party himself. The authority of the declarant to make the state­
ment need not be express; it may be implied. It is to be determined in 
each case under the substantive law of agency. Section 1222 restates 
an exception found in the first portion of subdivision 5 of Section 1870 
of the Code of Civil Procedure. See Tentative Recommendation and a 
Study Relating to the Uniform Rules of Evidence (Article VIII. Hear­
say Evidence), 6 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES 
Appendix at 484-490 (1964). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Admissibility against criminal defendant, see § 1204 
Admission made during compromise negotiations, see §§ 1152, 1154 
Definitions: 

Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 
Order of proof, see § 320 

§ 1223. Admission of co-conspirator 
1223. Evidence of a statement offered against a party is not 

made inadmissible by the hearsay rule if: 
(a) The statement was made by the declarant while partic­

ipating in a conspiracy to commit a crime or civil wrong and in 
furtherance of the objective of that conspiracy; 

(b) The statement was made prior to or during the time 
that the party was participating in that conspiracy; and 

(c) The evidence is offered either after admission of evi­
dence sufficient to sustain a finding of the facts specified in 
subdivisions (a) and (b) or, in the court's discretion as to the 
order of proof, subject to the admission of such evidence. 

Comment. Section 1223 is a specific example of a kind of authorized 
admission that is admissible under Section 1222. The statement is ad­
mitted because it is an act of the conspiracy for which the party, as a 
co-conspirator, is legally responsible. People v. Lorraine, 90 Cal. App. 
317, 327, 265 Pac. 893, 897 (1928). See CALIFORNIA CRIMINAL LAW 
PRACTICE 471-472 (Cal. Cont. Ed. Bar 1964). Section 1223 restates an 
exception found in subdivision 6 of Section 1870 of the Code of Civil 
Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Admissibility against criminal defendant, see § 1204 
Definitions: 

Declarant, see § 135 
Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 
Orf'~r of proof, see § 320 
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§ 1224. Statement of declarant whose liability or breach of duty is in issue 
1224. When the liability, obligation, or duty of a party to 

a civil action is based in whole or in part upon the liability, 
obligation, or duty of the declarant, or when the claim or right 
asserted by a party to a civil action is barred or diminished by 
a breach of duty by the declarant, evidence of a statement 
made by the declarant is as admissible against the party as it 
would be if offered against the declarant in an action involving 
that liability, obligation, duty, or breach of duty. 

Comment. Section 1224 restates in substance a hearsay exception 
found in Code of Civil Procedure Section 1851 (superseded by Evi­
dence Code Sections 1224 and 1302). See Butte County v. Morgan, 76 
Cal. 1, 18 Pac. 115 (1888); Ingram v. Bob Jaffe Co., 139 Cal. App.2d 
193,293 P.2d 132 (1956) ; Standard Oil Co. v. Houser, 101 Cal. App.2d 
480, 225 P .2d 539 (1950). Section 1224, however, limits this hearsay 
exception to civil actions. Much of the evidence within this exception 
is also covered by Section 1230, which makes declarations against in­
terest admissible. However, to be admissible under Section 1230, the 
statement must have been against the declarant's interest when made; 
this requirement is not stated in Section 1224. 

Code of Civil Procedure Section 1851 provides for the admission of 
a declarant's statements in an action where the liability of the party 
against whom the statements are offered is based on the declarant's 
breach of duty. Butte County v. Morgan, 76 Cal. 1, 18 Pac. 115 (1888) ; 
Nye &1 Nissen v. Central etc. Ins. Corp., 71 Cal. App.2d 570, 163 P.2d 
100 (1945). Section 1224 of the Evidence Code refers specifically to 
"breach of duty" in order to admit statements of a declarant whose 
breach of duty is in issue without regard to whether that breach gives 
rise to a liability of the party against whom the statements are offered 
or merely defeats a right being asserted by that party. For example, 
in Ingram v. Bob Jaffe Co., 139 Cal. App.2d 193, 293 P.2d 132 (1956), 
a statement of a person permitted to operate a vehicle was admitted 
against the owner of the vehicle in an action seeking to hold the owner 
liable on the derivative liability of vehicle owners established by Vehi­
cle Code Section 17150. Under Section 1224, the statement of the 
declarant would also be admissible against the owner in an action 
brought by the owner to recover for damage to his vehicle where the 
defense is based on the contributory negligence of the declarant. 

Section 1302 supplements the rule stated in Section 1224. Section 
1302 creates an exception for judgments against a third person when 
one of the issues between the parties is the liability, obligation, or 
duty of the third person and the judgment determines that liability, 
obligation, or duty. Together, Sections 1224 and 1302 codify the hold­
ings of the cases applying Code of Civil Procedure Section 1851. See 
Tentative Recommendation and a Study Relating to the Uniform 
Rules of Evidence (Article VIII. Hearsay Evidence), 6 CAL. LAW 
REVISION COMM'N, REP., REO. & STUDIES Appendix at 491-496 (1964). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

8-46607 
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CROSS-REFERENCES 
Admission made during compromise negotiations, see §§ 1152, 1154 
Definitions: 

Action, see § 105 
Civil action, see § 120 
Declaran t, see § 135 
Evidence, see § 140 
Statement, see § 225 

§ 1225. Statement of declarant whose right or title is in issue 
1225. When a right, title, or interest in any property or 

claim asserted by a party to a civil action requires a determina­
tion that a right, title, or interest exists or existed in the de­
clarant, evidence of a statement made by the declarant during 
the time the party now claims the declarant was the holder 
of the right, title, or interest is as admissible against the party 
as it would be if offered against the declarant in an action 
involving that right, title, or interest. 

Comment. Section 1225 expresses a common law exception to the 
hearsay rule that is recognized in part in Section 1849 of the Code of 
Civil Procedure. Section 1849 (which is superseded by Section 1225) 
permits the statements of predecessors in interest of real property to 
be admitted against the successors; however, the California cases fol­
low the general rule of permitting predecessors' statements to be ad­
mitted against successors of either real or personal property. Smith v. 
Goethe, 159 Cal. 628, 115 Pac. 223 (1911); 4 WIGMORE, EVIDENCE 
§ 1082 et seq. (3d ed. 1940). 

It should be noted that" statements made before title accrued in the 
declarant will not be receivable. On the other hand, the time of divesti­
ture, after which no statements could be treated as admissions, is the 
time when the party against whom they are offered has by his own 
hypothesis acquired the title; thus, in a suit, for example, between A's 
heir and A's grantee, A's statements at any time before his death are 
receivable against the heir; but only his statements before the grant 
are receivable against the grantee." 4 WIGMORE, EVIDENCE § 1082 at 
153 (3d ed. 1940). 

Despite the limitations of Section 1225, SOme statements of a grantor 
made after divestiture of title will be admissible; but another theory 
of admissibility must be found. For example, later statements of his 
state of mind may be admissible on the issue of his intent. EVIDENCE 
CODE §§ 1250 and 1251. Where it is claimed that a conveyance was in 
fraud of creditors, the later statements of the grantor may be admissi­
ble not as hearsay but as evidence of the fraud itself (cf. Bush &7 
Mallett Co. v. Helbing, 134 Cal. 676, 66 Pac. 967 (1901» or as declara­
tions of a co-conspirator in the fraud (cf. McGee v. Allen, 7 Ca1.2d 468, 
60 P.2d 1026 (1936»). See generally 4 WIGMORE, EVIDENCE § 1086 (3d 
ed.1940). 

Section 1225 supplements the rule provided in Section 1224. Under 
Section 1224, for example, a party suing an executor on an obligation 
incurred by the decedent prior to his death may introduce admissions 
of the decedent. Similarly, under Section 1225, a party sued by an 
executor on an obligation claimed to have been owed to the decedent 
may introduce admissions of the decedent. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Admission made during compromise negotiations, see §§ 1152, 1154 
Definitions: 

Action, see § 105 
Civil action, see § 120 
Declarant, see § 135 
Evidence, see § 140 
Property, see § 185 
Statement, see § 225 

§ 1226. Statement of minor child in parent's action for child's injury 

1227 

1226. Evidence of a statement by a minor child is not made 
inadmissible by the hearsay rule if offered against the plaintiff 
in an action brought under Section 376 of the Code of Civil 
Procedure for injury to such minor child. 

Comment. See the Comment to Section 1227. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Admission made during compromise negotiations, see §§ 1152, 1154 
Defini tions : 

Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 

§ 1227. Statement of declarant in action for his wrongful death 
1227. Evidence of a statement by the deceased is not made 

inadmissible by the hearsay rule if offered against the plaintiff 
in an action for wrongful death brought under Section 377 of 
the Code of Civil Proceaure. 

Comment. Under existing law, an admission by a decedent is not ad­
missible against his heirs or representatives in a wrongful death action 
brought by them. Marks v. Reissinger, 35 Cal. App. 44, 169 Pac. 243 
(1917). Cf. Hedge v. Williams, 131 Cal. 455, 63 Pac. 721 (1901). The 
reason is that the action is a new action, not merely a survival of the 
decedent's action. This rule has been severely criticized and is con­
trary to the rule adopted by most American courts. Carr v. Duncan, 
90 Cal. App.2d 282, 285, 202 P.2d 855, 856 (1949). 

Under Section 1224, the admissions of a decedent are admissible to 
establish the liability of his executor. Similarly, when the executor 
brings an action for the decedent's death under Code of Civil Proce­
dure Section 377, the defendant should be permitted to introduce the 
admissions of the decedent. Without Section 1227, in an action between 
two executors arising out of an accident which was fatal to both par­
ticipants, the plaintiff executor would be able to introduce admissions 
of the defendant's decedent, but the defending executor would be un­
able to introduce admissions of the plaintiff's decedent. 

Section 1227 changes the rule announced in the California cases and 
makes the admissions of the decedent admissible in wrongful death 
actions. Section 1226 provides a similar rule for the analogous cases 
arising under Code of Civil Procedure Section 376 (action by parent of 
injured child). 

Section 1227 recognizes that, in an action brought under Code of 
Civil Procedure Section 377, the only reason for treating the admis­
sions of a plaintiff's decedent differently from those of a defendant's 
decedent is a technical procedural rule. The plaintiff in a wrongful 
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death action-and the parent of an injured child in an action under 
Code of Civil Procedure Section 376-stands in reality so completely 
on the right of the deceased or injured person that such person's ad­
missions should be admitted against the plaintiff, even though (as a 
technical matter) the plaintiff is asserting an independent right. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Admission made during compromise negotiations, see §§ 1152, 1154 
Defini tions : 

Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 

Article 2. Declarations Against Interest 

§ 1230. Declaration against interest 
1230. Evidence of a statement by a declarant having suffi­

cient knowledge of the subject is not made inadmissible by the 
hearsay rule if the declarant is unavailable as a witness and 
the statement, when made, was so far contrary to the de­
clarant's pecuniary or proprietary interest, or so far subjected 
him to the risk of civil or criminal liability, or so far tended 
to render invalid a claim by him against another, or created 
such a risk of making him an object of hatred, ridicule, or 
social disgrace in the community, that a reasonable man in 
his position would not have made the statement unless he be-
lieved it to be true. . 

Comment. Except for the requirement that the declarant be shown 
to be unavailable as a witness, Section 1230 codifies the hearsay excep­
tion for declarations against interest as that exception has been de­
veloped by the California courts (People 1). Spriggs, 60 Cal.2d 868, 36 
Cal. Rptr. 841, 389 P.2d 377 (1964» and possibly expands the excep­
tion. It is not clear whether the existing exception for declarations 
against interest applies to statements that make the declarant an object 
of hatred, ridicule, or social disgrace in the community. 

Under existing law, a declaration against interest is admissible re­
gardless of the availability of the declarant to testify as a witness. 
People v. Spriggs, 60 Ca1.2d 868, 36 Cal. Rptr. 841, 389 P.2d 377 
(1964). Section 1230, however, conditions admissibility upon the un­
availability of the declarant in order to require the proponent of the 
evidence to use the in-court testimony of the declarant if it is possible 
to do so. If the declarant disappoints the proponent and testifies incon­
sistently, the proponent may then show the prior inconsistent statement 
as substantive evidence of the facts stated. See EVIDENCE CODE § 1235 
and the Comment thereto. 

Section 1230 supersedes the partial and inaccurate statements of the 
exception for declarations against interest found in Code of Civil Pro­
cedure Sections 1853, 1870(4), and 1946(1). See People v. Spriggs, 
60 Cal.2d 868, 871-872, 36 Cal. Rptr. 841, 844-845, 389 P.2d 377, 380-
381 (1964). Thc requirement that the declarant have "sufficient knowl­
edge of the subject" continues the similar common law requirement 
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stated in Code of Civil Procedure Section 1853 that the declarant must 
have had some peculiar means-such as personal observation-for ob­
taining accurate knowledge of the matter stated. See 5 WIGMORE, EVI­
DENCE § 1471 (3d ed. 1940). 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Admissibility against criminal defendant, see § 1204 
Definitions: 

Declarant, see § 135 
Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 
Withdrawn plea of guilty, or offer to plead guilty, s~e § 1153 

Article 3. Prior Statements of Witnesses 

§ 1235. Inconsistent statement 
1235. Evidence of a statement made by a witness is not 

made inadmissible by the hearsay rule if the statement is in­
consistent with his testimony at the hearing and is offered in 
compliance with Section 770. 

Comment. Under existing law, when a prior statement of a witness 
that is inconsistent with his testimony at the trial is admitted in evi­
dence, it may not be used as evidence of the truth of the matters stated. 
Because of the hearsay rule, a witness' prior inconsistent statement 
may be used only to discredit his testimony given at the trial. Albert v. 
McKay & Co., 174 Cal. 451, 456, 163 Pac. 666, 668 (1917). 

Because a witness' inconsistent statement is not substantive evidence, 
the courts do not permit a party-even when surprised by the testimony 
-to impeach his own witness with inconsistent statements if the wit­
ness' testimony at the trial has not damaged the party's case in any 
way. Evidence tending only to discredit the witness is irrelevant and 
immaterial when the witness has not given damaging testimony. People 
v. Crespi, 115 Cal. 50, 46 Pac. 863 (1896); People v. Mitchell, 94 Cal. 
550, 29 Pac. 1106 (1892) ; People v. Brown, 81 Cal. App. 226, 253 Pac. 
735 (1927). 

Section 1235 permits an inconsistent statement of a witness to be 
used as substantive evidence if the statement is otherwise admissible 
under the conditions specified in Section 770-which do not include 
surprise on the part of the party calling the witness if he is the party 
offering the inconsistent statement. Because Section 1235 permits a 
witness' inconsistent statements to be considered as evidence of the 
matters stated and not merely as evidence casting discredit on the 
witness, it follows that a party may introduce evidence of inconsistent 
statements of his own witness whether or not the witness gave damag­
ing testimony and whether or not the party was surprised by the testi­
mony, for such evidence is no longer irrelevant (and, hence, inadmis­
sible) . 

Section 1235 admits inconsistent statements of witnesses because the 
dangers against which the hearsay rule is designed to protect are largely 
nonexistent. The declarant is in court and may be examined and cross-
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examined in regard to his statements and their subject matter. In many 
cases, the inconsistent statement is more likely to be true than the 
testimony of the witness at the trial because it was made nearer in time 
to the matter to which it relates and is less likely to be influenced by 
the controversy that gave rise to the litigation. The trier of fact has 
the declarant before it and can observe his demeanor and the nature of 
his testimony as he denies or tries to explain away the inconsistency. 
Hence, it is in as good a position to determine the truth or falsity of 
the prior statement as it is to determine the truth or falsity of the 
inconsistent testimony given in court. Moreover, Section 1235 will pro­
vide a party with desirable protection against the "turncoat" witness 
who changes his story on the stand and deprives the party calling him 
of evidence essential to his case. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Admissibility of extrinsic evidence of inconsistent statement, see § 770 
Credibility of witnesses, see § § 780, 785 
Definitions: 

Evidence, see § 140 
Hearing, see § 145 
Statement, see ~ 225 

Examination of witness regarding inconsistent statement, see § 769 
Hearsay rule, see § 1200 

§ 1236. Prior consistent statement 
1236. Evidence of a statement previously made by a wit­

ness is not made inadmissible by the hearsay rule if the state­
ment is consistent with his testimony at the hearing and is 
offered in compliance with Section 791. 

Comment. Under existing law, a prior statement of a witness that is 
consistent with his testimony at the trial is admissible under certain 
conditions when the credibility of the witness has been attacked. The 
statement is admitted, however, only to rehabilitate the witness-to 
support his credibility-and not as evidence of the truth of the matter 
stated. People v. Kynette, 15 Ca1.2d 731,753-754,104 P.2d 794, 805-806 
(1940) (overruled on other grounds in People v. Snyder, 50 Cal.2d 190, 
197,324 P.2d 1, 6 (1958)). 

Section 1236, however, permits a prior consistent statement of a wit­
ness to be used as substantive evidence if the statement is otherwise 
admissible under the rules relating to the rehabilitation of impeached 
witnesses. See EVIDENCE CODE § 791. 

There is no reason to perpetuate the subtle distinction made in the 
cases. It is not realistic to expect a jury to understand that it cannot 
believe that a witness was telling the truth on a former occasion even 
though it believes that the same story given at the hearing is true. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Admissibility of evidence of prior consistent statement, see § 791 
Credibility of witnesses, see §§ 780, 785 
Definitions: 

Evidence, see § 140 
Hearing, see § 145 
Statement, see § 225 

Hearsay rule, see § 1200 
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§ 1237. Past recollection recorded 
1237. (a) Evidence of a statement previously made by a 

witness is not made inadmissible by the hearsay rule if the 
statement would have been admissible if made by him while 
testifying, the statement concerns a matter as to which the 
witness has insufficient present recollection to enable him to 
testify fully and accurately, and the statement is contained 
in a writing which: 

(1) Was made at a time when the fact recorded in the writ­
ing actually occurred or was fresh in the witness' memory; 

(2) Was made (i) by the witness himself or under his di­
rection or (ii) by some other person for the purpose of record­
ing the witness' statement at the time it was made; 

(3) Is offered after the witness testifies that the statement 
he made was a .true statement of such fact; and 

(4) Is offered after the writing is authenticated as an accu­
rate record of the statement. 

(b) The writing may be read into evidence, but the writing 
itself may not be received in evidence unless offered by an 
adverse party. 

Comment. Section 1237 provides a hearsay exception for what is 
usually referred to as "past recollection recorded." Although the pro­
visions of Section 1237 are taken largely from the provisions of Section 
2047 of the Code of Civil Procedure, there are some substantive differ­
ences between Section 1237 and existing law. 

The existing law requires that a foundation be laid for the admis­
sion of such evidence by showing (1) that the writing recording the 
statement was made by the witness or under his direction, (2) that the 
writing was made at the time when the fact recorded in the writing 
actually occurred or at another time when the fact was fresh in the 
witness' memory, and (3) that the witness "knew that the same was 
correctly stated in the writing." Under Section 1237, however, the 
writing may be made not only by the witness himself or under his 
direction but also by some other person for the purpose of recording 
the witness' statement at the time it was made. In addition, Section 1237 
permits testimony of the person who recorded the statement to be used to 
establish that the writing is a correct record of the statement. Sufficient 
assurance of the trustworthiness of the statement is provided if the 
declarant is available to testify that he made a true statement and if 
the person who recorded the statement is available to testify that he 
accurately recorded the statement. 

Under subdivision (b), as under existing law, the statement is read 
into evidence but may not itself be introduced in evidence by its pro­
ponent. See Anderson v. Souza, 38 Cal.2d 825, 243 P.2d 497 (1952). The 
adverse party, however, may introduce the writing as evidence. Of, 
Horowitz v. Fitch, 216 Cal. App.2d 303, 30 Cal. Rptr. 882 (1963) 
(dictum) . 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 
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CROSS-REFERENCES 
Authentication of writings, see §§ 1400-1454 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 
Statement, see § 225 
Writing, see § 250 

Hearsay rule, see § 1200 
Inspection of writing shown to witness, see § 768 
Refreshing recollection with a writing, see § 771 

§ 1238. Prior identification 
1238. Evidence of a statement previously made by a wit­

ness is not made inadmissible by the hearsay rule if the state­
ment would have been admissible if made by him while 
testifying and: 

(a) The statement is an identification of a party or another 
as a person who participated in a crime or other occurrence; 

(b) The statement was made at a time when the crime or 
other occurrence was fresh in the witness' memory; and 

(c) The evidence of the statement is offered after the wit­
ness testifies that he made the identification and that it was a 
true reflection of his opinion at that time. 

Comment. Under Section 1235, evidence of a prior identification is 
admissible if the witness denies having made the prior identification 
or in any other way testifies inconsistently with the prior statement. 
Under Section 1238, evidence of a prior identification is admissible if 
the witness admits the prior identification and vouches for its accuracy. 

Sections 1235 and 1238 codify exceptions to the hearsay rule similar 
to that which was recognized in People v. Gould, 54 Cal.2d 621, 7 Cal. 
Rptr. 273, 354 P.2d 865 (1960). In the Gould case, evidence of a prior 
identification made by a witness who could not repeat the identification 
at the trial was held admissible "because the earlier identification has 
greater probative value than an identification made in the courtroom 
after the suggestions of others and the circumstances of the trial may 
have intervened to create a fancied recognition in the witness' mind_ 
[Citations omitted.] The failure' of the witness to repeat the extra­
judicial identification in court does not destroy its probative value, 
for such failure may be explained by loss of memory or other circum­
stances. [Moreover,] the principal danger of admitting hearsay evi­
dence is not present since the witness is available at the trial for cross­
examination." 54 Cal.2d at 626, 7 Cal. Rptr. at 275, 354 P.2d at 867. 

As there was no discussion in the Gould opinion of the preliminary 
showing necessary to warrant admission of evidence of a prior identifi­
cation, it cannot be determined whether Sections 1235 and 1238 modify 
the law as declared in that case. 

Sections 1235 and 1238 deal only with the admissibility of evidence; 
they do not determine what constitutes evidence sufficient to sustain 
a verdict or finding. Hence, these sections have no effect on the holding 
of the Gould case that evidence of an extrajudicial identification that 
cannot be confirmed by an identification at the trial is insufficient to 
sustain a criminal conviction in the absence of other evidence tending 
to connect the defendant with the crime. 
[Law Revision Co=ission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Admissibility of prior consistent statements, see § 791 
Definitions: 

Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 

Article 4. Spontaneous, Contemporaneous, and Dying Declarations 

§ 1240. Spontaneous statement 

1233 

1240. Evidence of a statement is not made inadmissible by 
the hearsay rule if the statement: 

(a) Purports to narrate, describe, or explain an act, condi­
tion, or event perceived by the declarant; and 

(b) Was made spontaneously while the declarant was under 
the stress of excitement caused by such perception. 

Comment. Section 1240 is a codification of the existing exception to 
the hearsay rule for statements made spontaneously under the stress 
of excitement engendered by the event to which they relate. Showalter 
v. Western Pacific R.R., 16 Ca1.2d 460, 106 P.2d 895 (1940). See Tenta­
tive Recommendation and a Study Relating to the Uniform Rules of 
Evidence (Article VIII. Hearsay Evidence), 6 CAL. LAW REVISION 
COMM'N, REP., REC. & STUDIES Appendix at 465-466 (1964). The ra­
tionale of this exception is that the spontaneity of such statements and 
the consequent lack of opportunity for reflection and deliberate fabri­
cation provide an adequate guarantee of their trustworthiness. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Declarant, see § 135 
Evidence, see § 140 
Perceive, see § 170 
Statement, see § 225 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

§ 1241. Contemporaneous statement 
1241. Evidence of a statement is not made inadmissible by 

the hearsay rule if the statement: 
(a) Is offered to explain, qualify, or make understandable 

conduct of the declarant; and 
(b) Was made while the declarant was engaged in such 

conduct. 
Comment. Under existing law, where a person's conduct or act is 

relevant but is equivocal or ambiguous, the statements accompanying 
it may be admitted to explain and make the conduct or act understand­
able. CODE CIV. PROC. § 1850 (superseded by EVIDENCE CODE § 1241) ; 
WITKIN, CALIFORNIA EVIDENCE § 216 (1958). Some writers do not re­
gard evidence of this sort as hearsay evidence, but the definition in 
Section 1200 seems applicable to many of the statements received under 
this exception. Of. 6 WIGMORE, EVIDENCE § 1772 et seq. (1940). Section 
1241 removes any doubt that might otherwise exist concerning the ad­
missibility of such evidence under the hearsay rule. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 
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CROSS-REFERENCES 
Definitions: 

Declarant, see § 135 
Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 
State of mind to prove or explain conduct of declarant, see § 1250 

§ 1242. Dying declaration 
1242. Evidence of a statement made by a dying person 

respecting the cause and circumstances of his death is not made 
inadmissible by the hearsay rule if the statement was made 
upon his personal knowledge and under a sense of immediately 
impending death. 

Comment. Section 1242 is a broadened form of the well-established 
exception to the hearsay rule for dying declarations relating to the 
cause and circumstances of the declarant's death. The existing law­
Code of Civil Procedure Section 1870 (4) as interpreted by the courts­
makes such declarations admissible only in criminal homicide actions. 
People v. Hall, 94 Cal. 595, 30 Pac. 7 (1892); Thrasher v. Board of 
Medical Examiners, 44 Cal. App. 26, 185 Pac. 1006 (1919). For the 
purpose of the admissibility of dying declarations, there is no rational 
basis for differentiating between civil and criminal actions or among 
various types of criminal actions. Hence, Section 1242 makes the excep­
tion applicable in all actions. 

Under Section 1242, as under existing law, the dying declaration is 
admissible only if the declarant made the statement on personal knowl­
edge. People v. Wasson, 65 Cal. 538, 4 Pac. 555 (1884) ; People v. Tay­
lor, 59 Cal. 640 (1881). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

Article 5. Statements of Mental or Physical State 

§ 1250. Statement of declarant's then existing mental or physical state 
1250. (a) Subject to Section 1252, evidence of a statement 

of the declarant's then existing state of mind, emotion, or 
physical sensation (including a statement of intent, plan, mo­
tive, design, mental feeling, pain, or bodily health) is not made 
inadmissible by the hearsay rule when: 

(1) The evidence is offered to prove the declarant's state 
of mind, emotion, or physical sensation at that time or at any 
other time when it is itself an issue in the action; or 

(2) The evidence is offered to prove or explain acts or con­
duct of the declarant. 

(b) This section does not make admissible evidence of a 
statement of memory or belief to prove the fact remembered or 
believed. 
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Comment. Section 1250 provides an exception to the hearsay rule for 
statements of the declarant's then existing mental or physical state. 
Under Section 1250, as under existing law, a statement of the declar­
ant's state of mind at the time of the statement is admissible when the 
then existing state of mind is itself an issue in the case. Adkins v. Brett, 
184 Cal. 252, 193 Pac. 251 (1920). A statement of the declarant's then 
existing state of mind is also admissible when relevant to show the 
declarant's state of mind at a time prior or subsequent to the state­
ment. Watenpaugh v. State Teachers' Retirement System, 51 Cal.2d 
675, 336 P.2d 165 (1959) ; Whitlow v. Durst, 20 Cal.2d 523, 127 P.2d 
530 (1942); Estate of Anderson, 185 Cal. 700, 198 Pac. 407 (1921); 
Williams v. Kidd, 170 Cal. 631, 151 Pac. 1 (1915). Section 1250 also 
makes a statement of then existing state of mind admissible to "prove 
or explain acts or conduct of the declarant." Thus, a statement of the 
declarant's intent to do certain acts is admissible to prove that he did 
those acts. People v. Alcalde, 24 Cal.2d 177, 148 P.2d 627 (1944) ; Ben­
jamin v. District Grand Lodge No.4, 171 Cal. 260,152 Pac. 731 (1915). 
Statements of then existing pain or other bodily condition also are 
admissible to prove the existence of such condition. Bloomberg v. Laven­
thal, 179 Cal. 616, 178 Pac. 496 (1919); People v. Wright, 167 Cal. 1, 
138 Pac. 349 (1914). 

A statement is not admissible under Section 1250 if the statement 
was made under circumstances indicating that the statement is not 
trustworthy. See EVIDENCE CODE § 1252 and the Comment thereto. 

In light of the definition of "hearsay evidence" in Section 1200, a 
distinction should be noted between the use of a declarant's statements 
of his then existing mental state to prove such mental state and the use 
of a declarant's statements of other facts as circumstantial evidence of 
his mental state. Under the Evidence Code, no hearsay problem is in­
volved if the declarant's statements are not being used to prove the 
truth of their contents but are being used as circumstantial evidence 
of the declarant's mental state. See the Comment to Section 1200. 

Section 1250 (b) does not permit a statement of memory or belief to 
be used to prove the fact remembered or believed. This limitation is 
necessary to preserv·e the hearsay rule. Any statement of a past event 
is, of course, a statement of the declarant's then existing state of mind 
-his memory or belief-concerning the past event. If the evidence of 
that state of mind-the statement of memory-were admissible to show 
that the fact remembered or believed actually occurred, any statement 
narrating a past event would be, by a process of circuitous reasoning, 
admissible to prove that the event occurred. 

The limitation in Section 1250 (b) is generally in accord with the law 
developed in the California cases. Thus, in Estate. of Anderson, 185 Cal. 
700, 198 Pac. 407 (1921), a testatrix, after the execution of a will, de­
clared, in effect, that the will had been made at an aunt's request; this 
statement was held to be inadmissible hearsay "because it was merely 
a declaration as to a past event and was not indicative of the condition 
of mind of the testatrix at the time she made it." 185 Cal. at 720, 198 
Pac. at 415 (1921). 
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A major exception to the principle expressed in Section 1250 (b) was 
created in People v. Merkouris, 52 Cal.2d 672,344 P.2d 1 (1959). That 
case held that certain murder victims' statements relating threats by 
-the defendant were admissible to show the victims' mental state-their 
fear of the defendant. Their fear was not itself an issue in the case, but 
the court held that the fear was relevant to show that the defendant had 
engaged in conduct engendering the fear, i.e., that the defendant had in 
fact threatened them. That the defendant had threatened them was, of 
course, relevant to show that the threats were carried out in the homi­
cide. Thus, in effect, the court permitted the statements to be used to 
prove the truth of the matters stated in them. In People v. Purvis, 56 
Cal.2d 93, 13 Cal. Rptr. 801, 362 P.2d 713 (1961), the doctrine of the 
Merkouris case was limited to cases where identity is an issue; however, 
at least one subsequent decision has applied the doctrine where identity 
was not in issue. See People v. Cooley, 211 Cal. App.2d 173, 27 Cal. 
Rptr. 543 (1962). . 

The doctrine of the Merkouris case is repudiated in Section 1250(b) 
because that doctrine undermines the hearsay rule itself. Other excep­
tions to the hearsay rule are based on some indicia of reliability pe­
culiar to the evidence involved. People v. Brust, 47 Cal.2d 776, 785, 306 
P.2d 480, 484 (1957). The exception created by Merkouris is not based 
on any probability of reliability; it is based on a rationale that destroys 
the very foundation of the hearsay rule. 

To be distinguished from the Merkouris decision, however, are certain 
other cases in which the statements of a murder victim were used to 
prove or explain subsequent acts of the decedent, and not as a basis for 
inferring that the defendant did the acts charged in the statements. 
See, e.g., People v. Atchley, 53 Ca1.2d 160, 172, 346 P.2d 764, 770 
(1959) ; People v. Finch, 213 Cal. App.2d 752, 765, 29 Cal. Rptr. 420, 
427 (1963). Statements of a decedent's then existing fear-i.e., his state 
of mind-may be offered under Section 1250, as under existing law, 
either to prove that fear when it is itself in issue or to prove or explain 
the decedent's subsequent conduct. Statements of a decedent narrating 
threats or brutal conduct by some other person may also be used as 
circumstantial evidence of the decedent's fear-his state of mind­
when that fear is itself in issue or when it is relevant to prove or explain 
the decedent's subsequent conduct; and, for that purpose, the evidence 
is not subject to a hearsay objection because it is not offered to prove 
the truth of the matter stated. See the Comment to Section 1200. See 
also the Comment to Section 1252. But when such evidence is used as a 
basis for inferring that the alleged threatener must have made threats, 
the evidence falls within the language of Section 1250(b) and is inad­
missible hearsay evidence. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

Definitions: 
Action, see § 105 
Conduct, see § 125 
Declaran t, see § 135 
Evidence, see § 140 
Proof, see § 190 
Statement, see § 225 

Hearsay rule, see § 1200 

CROSS-REFERENCES 
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§ 1251. Statement of declarant/s previously existing mental or physical state 
1251. Subject to Section 1252, evidence of a statement of 

the declarant's state of mind, emotion, or physical sensation 
(including a statement of intent, plan, motive, design, mental 
feeling, pain, or bodily health) at a time prior to the statement 
is not made inadmissible by the hearsay rule if: 

(a) The declarant is unavailable as a witness; and 
(b) The evidence is offered to prove such prior state of 

mind, emotion, or physical sensation when it is itself an issue 
in the action and the evidence is not offered to prove any fact 
other than such state of mind, emotion, or physical sensation. 

Comment. Section 1250 forbids the use of a statement of memory or 
belief to prove the fact remembered or believed. Section 1251, however, 
permits a statement of memory or belief of a past mental or physical 
state to be used to prove the previous mental or physical state when 
the previous mental or physical state is itself an issue in the case. If 
the past mental or physical state is to be used merely as circumstantial 
evidence of some other fact, the limitation in Section 1250 still applies 
and the statement of the past mental state is inadmissible hearsay. 

The rule stated in Section 1251 is consistent with the California case 
law to the extent that it permits a statement of a prior mental state 
to be used as evidence of that mental state. See, e.g., People v. One 1948 
Chevrolet Conv. Coupe, 45 Ca1.2d 613, 290 P.2d 538 (1955) (statement 
of prior knowledge admitted to prove such knowledge) ; Kelly v. Bank 
of America, 112 Cal. App.2d 388, 246 P.2d 92 (1952) (statement of 
previous intent to retain title admitted to prove such intent). How­
ever, the California cases have held that statements of previous bodily 
conditions and symptoms are inadmissible to prove the existence of such 
conditions or symptoms, although they may be admitted as a basis for 
an expert's opinion. People v. Brown, 49 Ca1.2d 577,320 P.2d 5 (1958) ; 
Willoughby v. Zylstra, 5 Cal. App.2d 297, 42 P.2d 685 (1935). Section 
1251 eliminates the distinction between statements of previous mental 
conditions and statements of previous physical sensations; it permits 
both to be admitted as evidence of the matters stated. Both kinds of 
statements are equally subjective, and there is no reason to believe that 
one kind is more unreliable than the other. 

Section 1251 requires that the declarant be unavailable as a witness. 
Some California cases seem to indicate that the unavailability of the 
declarant is a necessary condition for the admission of his statements 
to prove a previous state of mind. See, e.g., Whitlow v. Durst, 20 Cal.2d 
523, 524, 127 P.2d 530, 531 (1942) (" declarations of a decedent" 
admissible to show previous mental state) ; Kelly v. Bank of America, 
112 Cal. App.2d 388, 246 P.2d 92 (1952). But other cases have ad­
mitted such statements without insisting on the declarant's unavaila­
bility. People v. One 1948 Chevrolet CO'Iiv. Coupe, 45 Cal.2d 613, 290 
P.2d 538 (1955). Section 1251 requires a showing of the declarant's 
unavailability because the statements involved are narrations of past 
conditions. There is, therefore, a greater opportunity for the declarant 
to remember inaccurately or even to fabricate. Hence, Section 1251 
permits such statements to be admitted only when the declarant's un­
availability necessitates reliance upon his out-of-court statements. 
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A. statement is not admissible under Section 1251 if the statement was 
made under circumstances indicating that the statement is not trust­
worthy. See EVIDENCE CODE § 1252 and the Oomment thereto. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Action, see § 105 
Declarant, see § 135 
Evidence, see § 140 
Proof, see § 190 
Statement, see § 225 

CROSS-REFERENCES 

Unavailable as a witness, see § 240 
Hearsay rule, see § 1200 

§ 1252. limitation on admissibility of statement of mental or physical state 

1252. Evidence of a statement is inadmissible under this 
article if the statement was made under circumstances such as 
to indicate its lack of trustworthiness. 

Comment. Section 1252 limits the admissibility of hearsay statements 
that would otherwise be admissible under Sections 1250 and 1251. If 
a statement of mental or physical state was made with a motive to mis­
represent or to manufacture evidence, the statement is not sufficiently 
reliable to warrant its reception in evidence. The limitation expressed 
in Section 1252 has been held to be a condition of admissibility in some 
of the California cases. See, e.g., People v. Hamilton, 55 Cal.2d 881, 893, 
895, 13 Cal. Rptr. 649, 656, 657, 362 P.2d 473, 480, 481 (1961) ; People 
v. Alcalde, 24 Cal.2d 177, 187, 148 P.2d 627, 632 (1944). 

The Hamilton case mentions some additional limitations on the ad­
missibility of statements offered in a criminal action to prove the 
declarant's mental state. These additional limitations do not appear in 
the Evidence Code. In the Hamilton case, the court was concerned with 
a murder victim's statements that she was afraid of the accused, that 
the accused had threatened to kill her, and that the accused had beaten 
her. The statements were ostensibly offered to prove that the victim 
feared the accused and, therefore, to cast doubt on the accused's testi­
mony that the victim had invited him to her house on the night of the 
murder. A.s the case was tried, however, the victim's declarations were 
used repeatedly in argument as a basis for the prosecution's claim that 
the beatings actually occurred, that the threats were actually made, 
and that the threats were carried out in the murder. 

The court said that "testimony as to the 'state of mind' of the de­
clarant . . . is admissible, but only when such testimony refers to 
threats as to future conduct on the part of the accused ... and when 
[such declarations] show primarily the then state of mind of the de­
clarant and not the state of mind of the accused. But ... such testi­
mony is not admissible if it refers solely to alleged past conduct on 
the part of the accused." 55' Ca1.2d at 893-894, 13 Cal. Rptr. at 656, 
362 P.2d at 480. 

These additional limitations on the admissibility of state of mind 
evidence are not mentioned in the Evidence Code for two reasons. 
First, they are confusing and contradictory: The declarations are inad­
missible if they refer to past conduct of the accused; nevertheless, they 
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are admissible "only" when they refer to his past conduct, i.e., his 
threats. The declarations, to be admissible, must show primarily the 
state of mind of the declarant and not the state of mind of the accused; 
nevertheless, such declarations are admissible" only" if they refer to 
the accused's statements of his state of mind, i.e., his intent to do 
future harm to the victim. 

Second, these additional limitations are unnecessary. Section 1200 
makes it clear that statements of past events cannot be used to prove 
those events unless they fall within an exception to the hearsay rule; 
and Sections 1250 and 1251 make it clear that statements of a de­
clarant's past state of mind may be used to prove only that state of 
mind and no other fact. The real problem in the Hamilton case was 
the fact that much of the evidence was offered ostensibly not as hearsay 
but as circumstantial evidence of the victim's fear (see Section 1200 
and the Comment thcreto) ; but the prosecution endeavored nevertheless 
to have the jury consider the evidence as hearsay evidence, i.e., as evi­
dence that the events related actually occurred. Evidence Code Section 
352 provides the judge with ample power to exclude evidence of this 
sort where its prejudicial effect outweighs its probative value. But, 
under Section 352, the judge must weigh the need for the evidence 
against the danger of its misuse in each case. The Evidence Code does 
not freeze the courts to the arbitrary and contradictory standards men­
tioned in the Ha,milton case for determining when prejudicial effect 
outweighs probative value. 
[Law Revision Commission Comment (Hecommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Statement, see § 225 

CHOSS-REFERENCES 

Similar provisions, see §§ 1260, 1310, 1311, 1323 

Article 6. Statements Relating to Wills and to Claims Against Estates 

§ 1260. Statement concerning declarant's will 
1260. (a) Evidence of a statement made by a declarant 

who is unavailable as a witness that he has or has not made a 
will, or has or has not revoked his will, or that identifies his 
will, is not made inadmissible by the hearsay rule. 

(b) Evidence of a statement is inadmissible under this sec­
tion if the statement was made under circumstances such as to 
indicate its lack of trustworthiness. 

Comment. Section 1260 codifies an exception recognized in California 
case law. Estate of Morrison, 198 Cal. 1, 242 Pac. 939 (1926) ; Estate of 
Thompson, 44 Cal. App.2d 774, 112 P.2d 937 (1941). The section is, 
of course, subject to the provisions of Probate Code Sections 350 and 
351 which relate to the establishment of a lost or destroyed will. 

The limitation in subdivision (b) is not mentioned in the few court 
decisions involving this exception. The limitation is desirable, however, 
to assure the reliability of the hearsay that is admissible under this 
section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Definitions: 

Declarant, see § 135 
Evidence, see § 140 
Statement, see § 225 
Unavailable as a witness, see § 240 

Hearsay rule, see § 1200 
Trustworthiness requirement, similar provisions, see §§ 1252, 1310, 1311, 1323 

§ 1261. Statement of decedent offered in action against his estate 
1261. (a) Evidence of a statement is not made inadmissible 

by the hearsay rule when offered in an action upon a claim 
or demand against the estate of the declarant if the statement 
was made upon the personal knowledge of the declarant at a 
time when the matter had been recently perceived by him and 
while his recollection was clear. 

(b) Evidence of a statement is inadmissible under this sec­
tion if the statement was made under circumstances such as 
to indicate its lack of trustworthiness. 

Comment. The dead man statute (subdivision 3 of Section 1880 of 
of the Code of Civil Procedure) prohibits a party who sues on a claim 
against a decedent's estate from testifying to any fact occurring prior 
to the decedent's death. The theory apparently underlying the statute 
is that it would be unfair to permit the surviving claimant to testify 
to such facts when the decedent is precluded by his death from doing 
so. To balance the positions of the parties, the living may not speak 
because the dead cannot. 

The dead man statute operates unsatisfactorily. It prohibits testi­
mony concerning matters of which the decedent had no knowledge 
and, hence, to which he could not have testified even if he had survived. 
It operates unevenly since it does not prohibit testimony relating to 
claims under, as distinguished from claims against, the decedent's es­
tate even though the effect of such a claim may be to frustrate the dece­
dent's plan for the disposition of his property. See the Law Revision 
Commission's Comment to Code of Civil Procedure Section 1880 and 1 
CAL. LAW REVISION COMM'N, REP., REC. & STUDIES, Recommendation 
and Study Relating to the Dead Man Statute at D-l (1957). The dead 
man statute excludes otherwise relevant and competent evidence-even 
if it is the only available evidence-and frequently this forces the 
courts to decide cases with a minimum of information concerning the 
actual facts. See the Supreme Court's complaint in Light v. Stevens, 
159 Cal. 288, 292, 113 Pac. 659, 660 (1911) (" Owing to the fact that 
the lips of one of the parties to the transaction are closed by death 
and those of the other party by the law, the evidence on this question 
is somewhat unsatisfactory."). Hence, the dead man statute is not 
continued in the Evidence Code. 

Under the Evidence Code, the positions of the parties are balanced by 
throwing more light, not less, on the actual facts. Repeal of the dead 
man statute permits the claimant to testify without restriction. To 
balance this advantage, Section 1261 permits hearsay evidence of the 
decedent's statements to be admitted. Certain safeguards-i.e., personal 
knowledge, recent perception, and circumstantial evidence of trust-
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worthiness-are included in the section to provide some protection for 
the party against whom the statements are offered, for he has no oppor­
tunity to test the hearsay by cross-examination. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Action, see § 105 
Declarant, see § 135 
Evidence, see § 140 
Perceive, see § 170 
Statement, see § 225 

Evidence confined to personal knowledge, see § 702 
Hearsay rule, see § 1200 

Article 7. Business Records 
§ 1270. "A business" 

1270. As used in this article, "a business" includes every 
kind of business, governmental activity, profession, occupation, 
calling, or operation of institutions, whether carried on for 
profit or not. 

Comment. This article restates and supersedes the Uniform Business 
Records as Evidence Act appearing in Sections 1953e through 1953h 
of the Code of Civil Procedure. The definition of "a business" in Sec­
tion 1270 is substantially the same ·as that appearing in Code of Civil 
Procedure Section 1953e. A reference to "governmental activity" has 
been added to the Evidence Code definition to codify the decisions in 
cases holding the Uniform Act applicable to governmental records. See, 
e.g., Nichols v. McOoy, 38 Ca1.2d 447, 240 P.2d 569 (1952); Fox v. San 
Francisco Unified School Dist., 111 Cal. App.2d 885, 245 P.2d 603 
(1952). 

The definition is sufficiently broad to encompass institutions not 
customarily thought of as businesses. For example, the baptismal and 
wedding records of a church would be admissible under the section to 
prove the events recorded. 5 WIGMORE, EVIDENCE § 1523 (3d ed. 1940). 
Of. EVIDENCE CODE § 1315. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 1271. Business record 
1271. Evidence of a writing made as a record of an act, 

condition, or event is not made inadmissible by the hearsay 
rulc when offered to prove the act, condition, or event if: 

(a) The writing was made in the regular course of a busi­
ness; 

(b) The writing was made at or near the time of the act, 
condition, or event; 

(c) The custodian or other qualified witness testifies to its 
identity and the mode of its preparation; and 

(d) The sources of information and method and time of 
preparation were such as to indicate its trustworthiness. 

Comment. Section 1271 is the business records exception to the hear­
say rule. It is stated in language taken from the Uniform Business 
Records as Evidence Act (Sections 1953e-1953h of the Code of Civil 
Procedure) and from Rule 63(13) of the Uniform Rules of Evidence. 
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Section 1271 requires the judge to find that the sources of informa­
tion and the method and time of preparation of the record "were such 
as to indicate its trustworthiness." Under the language of Code of 
Civil Procedure Section 1953f, the judge must determine that the 
sources of information and method and time of preparation "were such 
as to justify its admission." The language of Section 1271 is more 
accurate, for the cases hold that admission of a business record is not 
justified when there is no preliminary showing that the record is re­
liable or trustworthy. E.g., People v. Grayson, 172 Cal. App.2d 372, 341 
P.2d 820 (1959) (hotel register rejected because "not shown to be true 
and complete"). 

"The chief foundation of the special reliability of business records 
is the requirement that they must be based upon the first-hand observa­
tion of someone whose job it is to know the facts recorded .... But if 
the evidence in the particular case discloses that the record was not 
based upon the report of an informant having the business duty to 
observe and report, then the record is not admissible under this ex­
ception, to show the truth of the matter reported to the recorder." 
MCCORMICK, EVIDENCE § 286 at 602 (1954), as quoted in MacLean v. 
City &; County of San Francisco, 151 Cal. App.2d 133, 143, 311 P.2d 
158,164 (1957). 

Applying this standard, the caseS have rejected a variety of business 
records on the ground that they were not based on the personal knowl­
edge of the recorder or of someone with a business duty to report to the 
recorder. Police accident and arrest reports are usually held inadmis­
sible because they are based on the narrations of persons who have no 
business duty to report to the police. MacLean v. City &; County of San 
Francisco, 151 Cal. App.2d 133, 311 P.2d 158 (1957); Hoel v. City of 
Los Angeles, 136 Cal. App.2d 295, 288 P.2d 989 (1955). They are ad­
missible, however, to prove the fact of the arrest. Harris v. Alcoholic 
Bev. Con. Appeals Bd., 212 Cal. App.2d 106, 23 Cal. Rptr. 74 (1963). 
Similar investigative reports on the origin of fires have been held inad­
missible because they were not based on personal knowledge. Behr v. 
County of Santa Cruz, 172 Cal. App.2d 697, 342 P.2d 987 (1959); 
Harrigan v. Chaperon, 118 Cal. App.2d 167, 257 P.2d 716 (1953). 

Section 1271 will continue the law developed in these cases that a 
business report is admissible only if the sources of information and the 
time and method of preparation are such as to indicate its trustworthi-
ness. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CROSS-REFERENCES 
Best evidence rule, see §§ 1500-1551 
Definitions: 

Business, see J 1270 
Evidence, see 140 
Proof, see § 1 0 
Writing, see § 250 

Hearsay rule, see § 1200 
Photographic copies of writings made in regular course of a business, see § 1550 
See also the Oross-References under Section 1280 
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§ 1272. Absence of entry in business records 
1272. Evidence of the absence from the records of a busi­

ness of a record of an asserted act, condition, or event is not 
made inadmissible by the hearsay rule when offered to prove 
the nonoccurrence of the act or event, or the nonexistence of 
the condition, if: 

(a) It was the regular course of that business to make rec­
ords of all such acts, conditions, or events at or near the time 
of the act, condition, or event and to preserve them; and 

(b) The sources of information and method and time of 
preparation of the records of that business were such that the 
absence of a record of an act, condition, or event is a trust­
worthy indication that the act or event did not occur or the 
condition did not exist. 

Comment. Technically, evidence of the absence of a record may not 
be hearsay. Section 1272 removes any doubt that might otherwise exist 
concerning the admissibility of such evidence under the hearsay rule. 
It codifies existing case law. People v. Torres, 201 Cal. App.2d 290, 20 
Cal. Rptr. 315 (1962). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Business, see § 1270 
Evidence, see § 140 
Proof, see § 100 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

Article 8. Official Records and Other Official Writings 

§ 1280. Record by public employee 
1280. Evidence of a writing made as a record of an act, 

condition, or event is not made inadmissible by the hearsay 
rule when offered to prove the act, condition, or event if: 

(a) The writing was made by and within the scope of duty 
of a public employee; 

(b) The writing was made at or near the time of the act, 
condition, or event; and 

(c) The sources of information and method and time of 
preparation were such as to indicate its trustworthiness. 

Comment. Section 1280 restates the substance of and supersedes Sec­
tions 1920 and 1926 of the Code of Civil Procedure. Although Sections 
1920 and 1926 declare unequivocally that entries in public records 
are prima facie evidence of the facts stated, "it has been held re­
peatedly that those sections cannot have universal literal application." 
Chandler v. Hibberd, 165 Cal. App.2d 39, 65, 332 P.2c1133, 149 (1958). 
In fact, the cases require the same showing of trnstworthiness in regard 
to an official record as is required under the business records exception. 
Behr v. County of Santa Cruz, 172 Cal. App.2d 6!J7, 342 P.2d 987 
(1959) ; Hoel v. City of Los Angeles, 136 Cal. App.2d 295,288 P.2d 989 
(1955). Section 1280 continues the law declared in these cases by ex­
plicitly requiring the same showing of trustworthiness that is required 
in Section 1271. See the Comment to Section 1271. 
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The evidence that is admissible under this section is also admissible 
under Section 1271, the business records exception. However, Section 
1271 requires a witness to testify as to the identity of the record and 
its mode of preparation in every instance. In contrast, Section 1280, 
as does existing law, permits the court to admit an official record or 
report without necessarily requiring a witness to testify as to its 
identity and mode of preparation if the court takes judicial notice or 
if sufficient independent evidence shows that the record or report was 
prepared in such a manner as to assure its trustworthiness. See, e.g., 
People v. Williams, 64 Cal. 87, 27 Pac. 939 (1883) (census report 
admitted, the court judicially noticing the statutes prescribing the 
method of preparing the report); Vallejo etc. R.R. v. Reed Orchard 
Co., 169 Cal. 545, 571, 147 Pac. 238, 250 (1915) (statistical report of 
state agency admitted, the court judicially noticing the statutory duty 
to prepare the report). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Best evidence rule, see ~§ 1500-1510 
Book published by public authority, presumption, see § 644 
Definitions: 

Evidence, see § 140 
Proof, see § 190 
Public employee, see § 195 
Writing, see § 250 

Hearsay rule, see § 1200 
Judicial notice of official acts, see § § 451, 452 ; Corporations Code § 6602 
Official writings and recorded writin~s : 

Copy as prima facie evidence, see §§ 1530,1532 
Presumption of authenticity, see §§ 1450-1454 

Photographic copies of writings, see § 1550 and the aross-References thereunder 
Presumption that official duty has been regularly performed, see § 664 
Proof of lost or destroyed official writings, see § 1601 and the aross-References 

thereunder 
Writings affecting property as prima facie evidence, see §§ 1600-1605 

§ 1281. Record of vital statistic 
1281. Evidence of a writing made as a record of a birth, 

fetal death, death, or marriage is not made inadmissible 
by the hearsay rule if the maker was required by law to file 
the writing in a designated public office and the writing was 
made and filed as required by law. 

Comment. Section 1281 provides a hearsay exception for official re­
ports concerning birth, death, and marriage. Official reports of such 
events occurring within California are now admissible under the pro­
visions of Section 10577 of the Health and Safety Code. Section 1281 
provides a broader exception which includes similar reports from other 
jurisdictions. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Law, see § 160 
Writing, see § 250 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

Presumption that official duty was regularly performed, see § 664 
See also the aroBB-References under Section 1310 
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§ 1282. Finding of presumed death by authorized federal employee 
1282. A written finding of presumed death made by an 

employee of the United States authorized to make such finding 
pursuant to the Federal Missing Persons Act (56 Stats. 143, 
1092, and P.L. 408, Ch. 371, 2d Sess. 78th Cong.; 50 U.S.C. 
App. 1001-1016), as enacted or as heretofore or hereafter 
amended, shall be received in any court, office, or other place 
in this state as evidence of the death of the person therein 
found to be dead and of the date, circumstances, and place 
of his disappearance. 

Comment. Section 1282 restates and supersedes the provisions of 
Code of Civil Procedure Section 1928.1. The evidence made admissible 
under Section 1282 is limited to evidence of the fact of death and of 
the date, circumstances, and place of disappearance. 

The determination by the federal employee of the date of the pre­
sumed death is a determination ordinarily made for the purpose of 
determining whether the pay of a missing person should be stopped and 
his name stricken from the payroll. The date so determined should not 
be given any consideration in the California courts since the issues 
involved in the California proceedings require determination of the 
date of death for a different purpose. Hence, Section 1282 does not 
make admissible the finding of the date of presumed death. On the 
other hand, the determination of the date, circumstances, and place of 
disappearance is reliable information that will assist the trier of fact 
in determining the date when the person died and is admissible under 
this section. Often the date of death may be inferred from the circum­
stances of the disappearance. See In re Thornburg's Estate, 186 Ore. 
570, 208 P.2d 349 (1949); Lukens v. Camden Trust Co., 2 N.J. Super. 
214, 62 A.2d 886 (Super. Ct. 1948). 

Section 1282 provides a convenient and reliable method of proof of 
death of persons covered by the Federal Missing Persons Act. See, 
e.g., In re Jacobsen's Estate, 208 Misc. 443, 143 N.Y.S.2d 432 (1955) 
(proof of death of 2-year-old dependent of serviceman where child was 
passenger on plane lost at sea). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Evidence, see § 140 
Presumption of death, see I 667 

§ 1283. Record by federal employee that person is missing, captured, 
or the like 

1283. An official written report or record that a person is 
missing, missing in action, interned in a foreign country, 
captured by a hostile force, beleaguered by a hostile force, 
besieged by a hostile force, or detained in a foreign country 
against his will, or is dead or is alive, made by an employee 
of the United States authorized by any law of the United 
States to make such report or record shall be received in any 
court, office, or other place in this state as evidence that such 
person is missing, missing in action, interned in a foreign 
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country, captured by a hostile force, beleaguered by a hostile 
force, besieged by a hostile force, or detained in a foreign 
country against his will, or is dead or is alive. 

Comment. Section 1283 restates and supersedes the provisions of 
Code of Civil Procedure Section 1928.2. The language of Section 1928.2 
has been revised to reflect the 1953 and 1964 amend~ents to the Fed­
eral Missing Persons Act. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Copy as prima facie evidence, see §§ 1530, 1532 
Definitions: 

Evidence, see § 140 
Law, see § 160 

Presumption of authenticity, see §§ 1450-1454 

§ 1284. Statement of absence of public record 
1284. Evidence of a writing made by the public employee 

who is the official custodian of the records in a public office, 
reciting diligent search and failure to find a record, is not 
made inadmissible by the hearsay rule when offered to prove 
the absence of a record in that office. 

Comment. Just as the existence and content of a public record may 
be proved under Section 1530 by a copy accompanied by the attestation 
or certificate of the custodian reciting that it is a copy, the absence of 
such a record from a particular public office may be proved under 
Section 1284 by a writing made by the custodian of the records in that 
office stating that no such record was found after a diligent search. 
The writing must, of course, be properly authenticated. See EVIDENCE 
CODE §§ 1401, 1453. See also CODE CN. PROC. § 1893 (public official, 
on demand, must furnish certificate or its equivalent that he did not 
find a designated writing after a diligent search). The exception is 
justified by the likelihood that such a statement made by the custodian 
of the records is accurate and by the necessity for providing a simple 
and inexpensive method of proving the absence of a public record. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

Definitions: 
Evidence, see § 140 
Proof, see § 190 
Public employee, see § 195 
Writing, see § 250 

CROSS-REFERENCES 

Hearsay rule, see § 1200 
Presumption of authenticity, see §§ 1450-1454 

Article 9. Former Testimony 

§ 1290. IIFormer testimony" 
1290. As used in this article, "former testimony" means 

testimony given under oath in: 
(a) Another action or in a former hearing or trial of the 

same action; 
(b) A proceeding to determine a controversy conducted by 

or under the supervision of an agency that has the power to 
determine such a controversy and is an agency of the United 
States or a public entity in the United States; 
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(c) A deposition taken in compliance with law III another 
action; or 

(d) An arbitration proceeding if the evidence of such 
former testimony is a verbatim transcript thereof. 

Comment. The purpose of Section 1290 is to provide a convenient 
term for use in the substantive provisions in the remainder of this 
article. It should be noted that depositions taken in another action are 
considered former testimony under Section 1290, and their admissi­
bility is determined by Sections 1291 and 1292. The use of a deposition 
taken in the same action, however, is not covered by this article. Code 
of Civil Procedure Sections 2016-2036 deal comprehensively with the 
conditions and circumstances under which a deposition taken in a 
civil action may be used at the trial of the action in which the deposi­
tion was taken, and Penal Code Sections 1345 and 1362 prescribe the 
conditions for admitting the deposition of a witness that has been 
taken in the same criminal action. These sections will continue to 
govern the use of depositions in the action in which they are taken. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Action, see § 105 
Evidence, see § 140 
Law, see § 160 
Oath, see § 165 
Public entity, see § 200 

CROSS-REFERENCES 

§ 1291. Former testimony offered against party to former proceeding 

1291. (a) Evidence of former testimony is not made inad­
missible by the hearsay rule if the declarant is unavailable as 
a witness and: 

(1) The former testimony is offered against a person who 
offered it in evidence in his own behalf on the former occasion 
or against the successor in interest of such person; or 

(2) 'rhe party against whom the former testimony is offered 
was a party to the action or proceeding in which the testimony 
was given and had the right and opportunity to cross-examine 
the declarant with an interest and motive similar to that which 
he has at the hearing. 

(b) The admissibility of former testimony under this section 
is subject to the same limitations and objections as though the 
declarant were testifying at the hearing, except that former 
testimony offered under this section is not subject to: 

(1) Objections to the form of the question which were not 
made at the time the former testimony was given. 

(2) Objections based on competency or privilege which did 
not exist at the time the former testimony was given. 

Comment. Section 1291 provides a hearsay exception for former 
testimony offered against a person who was a party to the proceeding 
in which the former testimony was given. For example, if a series of 
cases arises involving several plaintiffs and but one defendant, Section 
1291 permits testimony given in the first trial to be used against the 
defendant in a later trial if the conditions of admissibility stated in 
the section are met. 
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Former testimony is admissible under Section 1291 only if the de­
clarant is unavailable as a witness. 

Paragraph (1) of subdivision (a) of Section 1291 provides for the 
admission of former testimony if it is offered against the party who 
offered it in the previous proceeding. Since the witness is no longer 
available to testify, the party's previous direct and redirect examina­
tion should be considered an adequate substitute for his present right 
to cross-examine the declarant. 

Paragraph (2) of subdivision (a) of Section 1291 provides for the 
admissibility of former testimony where the party against whom it is 
now offered had the right and opportunity in the former proceeding 
to cross-examine the declarant with an interest and motive similar to 
that which he now has. Since the party has had his opportunity to 
cross-examine, the primary objection to hearsay evidence-lack of op­
portunity to cross-examine the declarant-is not applicable. On the other 
hand, paragraph (2) does not make the former testimony admissible 
where the party against whom it is offered did not have a similar inter­
est and motive to cross-examine the declarant. The determination of 
similarity of interest and motive in cross-examination should be based 
on practical considerations and not merely on the similarity of the 
party's position in the two cases. For example, testimony contained in 
a deposition that was taken, but not offered in evidence at the trial, 
in a different action should be excluded if the judge determines that 
the deposition was taken for discovery purposes and that the party did 
not subject the witness to a thorough cross-examination because he 
sought to avoid a premature revelation of the weakness in the testimony 
of the witness or in the adverse party's case. In such a situation, the 
party's interest and motive for cross-examination on the previous occa­
sion would have been substantially different from his present interest 
and motive. 

Section 1291 supersedes Code of Civil Procedure Section 1870(8) 
which permits former testimony to be admitted in a civil case only if 
the former proceeding was an action between the same parties or their 
predecessors in interest, relating to the same matter, or was a former 
trial of the action in which the testimony is offered. Section 1291 will 
also permit a broader range of hearsay to be introduced against the 
defendant in a criminal action than has been permitted under Penal 
Code Section 686. Under that section, former testimony has been ad­
missible against the defendant in a criminal action only if the former 
testimony was given in the same action-at the preliminary examina­
tion, in a deposition, or in a prior trial of the action. Likewise, Section 
1291 will permit a broader range of hearsay to be introduced against 
the prosecution in a criminal action since the people of the State of 
California are a party to all criminal actions. See PENAL CODE § 684. 

Subdivision (b) of Section 1291 makes it clear that objections based 
on the competence of the declarant or on privilege are to be determined 
by reference to the time the former testimony was given. Existing Cali­
fornia law is not clear on this point; some California decisions indicate 
that competency and privilege are to be determined as of the time the 
former testimony was given, but others indicate that these matters are 
to be determined as of the time the former testimony is offered in evi­
dence. See Tentative Recommendation and a Study Relating to the 
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Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 6 CAL. 

LAW REVISION COMM'N, REP., REC. & STUDIES Appendix at 581-585 
(1964). 

Subdivision (b) also provides that objections to the form of the ques­
tion may not be used to exclude the former testimony. Where the for­
mer testimony is offered under paragraph (1) of subdivision (a), the 
party against whom the former testimony is now offered phrased the 
question himself; and where the former testimony is admitted under 
paragraph (2) of subdivision (a), the party against whom the testi­
mony is now offered had the opportunity to object to the form of thc 
question when it was asked on the former occasion. Hence, the party 
is not permitted to raise this technical objection when the former testi­
mony is offered against him. 
[Legislative Committee Comment (Assembly J., Apr. 6, 19(5)] 

Definitions: 
Action, see § 105 
Declarant, see § 135 
Evidence, see § 140 

CROSS-REFERENCES 

Former testimony, see § 1290 
Hearing, see § 145 
Person, see § 175 
Unavailable as a witness, see § 240 

Hearsay rule, see § 1200 

§ 1292. Former testimony offered against person not a party to 
former proceeding 

1292. (a) Evidence of former testimony is not made inad-
missible by the hearsay rule if : 

(1) The declarant is unavailable as a witness; 
(2) The former testimony is offered in a civil action; and 
(3) The issue is such that the party to the action or pro-

ceeding in which the former testimony was given had the 
right and opportunity to cross-examine the declarant with an 
interest and motive similar to that which the party against 
whom the testimony is offered has at the hearing. 

(b) The admissibility of former testimony under this section 
is subject to the same limitations and objections as though the 
declarant were testifying at the hearing, except that former 
testimony offered under this section is not subject to objections 
based on competency or privilege which did not exist at the 
time the former testimony was given. 

Comment. Section 1292 provides a hearsay exception for former 
testimony given at the former proceeding by a person who is now un­
available as a witness when such former testimony is offered against a 
person who was not a party to the former proceeding but whose motive 
for cross-examination is similar to that of a person who had the right 
and opportunity to cross-examine the declarant when the former testi­
mony was given. For example, if one occurrence gives rise to a series 
of cases involving one defendant and several plaintiffs, Section 1292 
permits testimony given against the plaintiff in the first action to be 
used against a different plaintiff in a subsequent action if the conditions 
of admissibility stated in the section are met. 
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Code of Civil Procedure Section 1870(8) (which is superseded by 
this article) authorizes the admission of former testimony only if it 
was given in another action between the same parties and involving 
the same matter. Section 1292 substitutes for these restrictive require­
ments what is, in effect, a more flexible "trustworthiness" approach 
characteristic of other hearsay exceptions. The trustworthiness of the 
former testimony is sufficiently guaranteed because the former adverse 
party had the right and opportunity to cross-examine the declarant 
with an interest and motive similar to that of the present adverse party. 
Although the party against whom the former testimony is offered did 
not himself have an opportunity to cross-examine the witness on the 
former occasion, it can be generally assumed that most prior cross­
examination is adequate if the same stakes are involved. If the same 
stakes are not involved, the difference in interest or motivation would 
justify exclusion. Even where the prior cross-examination was inade­
quate, there is better reason here for providing a hearsay exception 
than there is for many of the presently recognized exceptions to the 
hearsay rule. As Professor McCormick states: 

I suggest that if the witness is unavailable, then the need for the 
sworn, transcribed former testimony in the ascertainment of truth 
is so great, and its reliability so far superior to most, if not all the 
other types of oral hearsay coming in under the other exceptions, 
that the requirements of identity of parties and issues be dis­
pensed with. This dispenses with the opportunity for cross-exam­
ination, that great characteristic weapon of our adversary system. 
But the other types of admissible oral hearsay, admissions, declara­
tions against interest, statements about bodily symptoms, likewise 
dispense with cross-examination, for declarations having far less 
trustworthiness than the sworn testimony in open court, and with a 
far greater hazard of fabrication or mistake in the reporting of 
the declaration by the witness. [MCCORMICK, EVIDENCE § 238 at 501 
(1954) .J 

Section 1292 does not make former testimonv admissible in a crim­
inal case. This limitation preserves the right of a person accused of 
crime to confront and cross-examine the witnesses against him. When 
a person's life or liberty is at stake-as it is in a criminal action­
the defendant should not be compelled to rely on the fact that another 
person has had an opportunity to cross-examine the witness. 

Subdivision (b) of Section 1292 makes it clear that objections based 
on competency or privilege are to be determined by reference to the 
time when the former testimony was given. Existing California law 
is not clear on this point; some California decisions indicate that com­
petency and privilege are to be determined as of the time the former 
testimony was given, but others indicate that these matters are to be 
determined as of the time the former testimony is offered in evidence. 
See Tentative Recommendation and a Study Relating to the Uniform 
Rules of Evidence (Article VIII. Hearsay Evidence), 6 CAL. LAW REVI­
SION COMM'N, REP., REC. & STUDIES Appendix at 581-585 (1964). 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 
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Definitions: 
Action, see § 105 
Civil action, see § 120 
Declarant, see § 135 
Evidence, see § 140 

CROSS-REFERENCES 

Former testimony, see § 1290 
Hearing, see § 145 
Unavailable as a witness, see § 240 

Hearsay rule, see § 1200 

Article 10. Judgments 

§ 1300. Judgment of conviction of crime punishable as felony 
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1300. Evidence of a final judgment adjudging a person 
guilty of a crime punishable as a felony is not made inad­
missible by the hearsay rule when offered in a civil action to 
prove any fact essential to the judgment unless the judgment 
was based on a plea of nolo contendere. 

Comment. Analytically, a judgment that is offered to prove thL 
matters determined by the jUdgment is hearsay evidence. UNIFORM 
RULES OF EVIDENCE, Rule 63(20) Comment (1953); Tentative Recom­
mendation and a Study Relating t·o the Uniform Rules of Evidence 
(Article VIII. Hearsay Evidence), 6 CAL. LAW REVISION COMM'N, 
REP., REC. & STUDIES Appendix at 539-541 (1964). It is in substance 
a statement of the court that determined the previous action (" a 
statement that was made other than by a witness while testifying at 
the hearing") that is offered "to prove the truth of the matter stated." 
EVIDENCE CODE § 1200. Therefore, unless an exception to the hearsay 
rule is provided, a judgment would be inadmissible if offered in a sub­
sequent action to prove the matters determined. 

Of course, a judgment may, as a matter of substantive law, con­
clusively establish certain facts insofar as a party is concerned. Teitle­
baum Furs, Inc. v. Dominion Ins. Co., 58 Cal.2d 601, 25 Cal. Rptr. 559, 
375 P.2d 439 (1962); Bernhard v. Bank of Amen'ca, 19 Cal.2d 807, 
122 P.2d 892 (1942). The sections of this article do not purport to 
deal with the doctrines of res judicata and estoppel by jUdgment. 
These sections deal only with the evidentiary use of judgments in 
those cases where the substantive law does not require that the judg­
ments be given conclusive effect. 

Section 1300 provides an exception to the hearsay rule for a final 
judgment adjudging a person guilty of a crime punishable as a felony. 
Hence, if a plaintiff sues to recover a reward offered by the defendant 
for the arrest and conviction of a person who committed a particular 
crime, Section 1300 permits the plaintiff to use a judgment of con­
viction as evidence that the person convicted committed the crime. The 
exception does not, however, apply in criminal actions. Thus, Section 
1300 does not permit the judgment to be used in a criminal action as 
evidence of the identity of the person who committed the crime or as 
evidence that the crime was committed. 

Section 1300 will change the California law. Under existing law, a 
conviction of a crime is inadmissible as evidence in a subsequent action. 
Marceau v. Travelers' Ins. Co., 101 Cal. 338, 35 Pac. 856 (1894) (evi­
dence of a murder conviction held inadmissible to prove the insured 
was intentionally killed) ; Burke v. Wells, Fargo & Co., 34 Cal. 60 
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(1867) (evidence of a robbery conviction held inadmissible to prove 
the identity of robber in an action to recover reward). The change, 
however, is desirable, for the evidence involved is peculiarly reliable. 
The seriousness of the charge assures that the facts will be thoroughly 
litigated, and the fact that the judgment must be based upon a deter­
mination that there was no reasonable doubt concerning the defend­
ant's guilt assures that the question of guilt will be thoroughly con­
sidered. 

Section 1300 applies to any crime punishable as a felony. The fact 
that a misdemeanor sentence is imposed does not affect the admissibility 
of the judgment of a conviction under this section. Of. PENAL CODE 
§ 17. The exclusion of jUdgments based on a plea of nolo contendere 
from the exception in Section 1300 is a reflection of the policy expressed 
in Penal Code Section 1016. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Civil action, see § 120 
Evidence, see § 140 
Proof, see § 190 

CROSS·REFERENCES 

Hearsay rule, see § 1200 
Jud~ment of conviction as affecting credibility, see § 788 
Judicial notice, see §§ 451,452 
Presumptions: 

Court acted within its jurisdiction, see § 666 
Judgment correctly determined rights of parties, see § 639 

§ 1301. Judgment against person entitled to indemnity 
1301. Evidence of a final judgment is not made inadmis­

sible by the hearsay rule when offered by the judgment debtor 
to prove any fact which was essential to the judgment in an 
action in which he seeks to: 

(a) Recover partial or total indemnity or exoneration for 
money pai.d or liability incurred because of the judgment; 

(b) Enforce a warranty to protect the judgment debtor 
against the liability determined by the judgment; or 

(c) Recover damages for breach of warranty substantially 
the same as the warranty determined by the judgment to have 
been breached. 

Comment. If a person entitled to indemnity, or if the obligee under 
a warranty contract, complies with certain conditions relating to 
notice and defense, the indemnitor or warrantor is conclusively bound 
by any judgment recovered. CIVIL CODE § 2778(5) ; CODE CIV. PROC. 
§ 1912; McOormick v. Marcy, 165 Cal. 386, 132 Pac. 449 (1913). 

Where a judgment against an indemnitee or person protected by a 
warranty is not made conclusive on the indemnitor or warrantor, Sec­
tion 1301 permits the judgment to be used as hearsay evidence in an 
action to recover on the indemnity or warranty. Section 1301 reflects the 
existing law relating to indemnity agreements. CIVIL CODE § 2778 (6) . 
Section 1301 probably restates the law relating to warranties, 
too, but the law in that regard is not altogether clear. Erie Oity Iron 
Works v. Tatum, 1 Cal. App. 286, 82 Pac. 92 (1905). But see Peabody 
v. Phelps, 9 Cal. 213 (1858). 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Definitions: 

Action, see § 105 
Evidence, see § 140 
Proof, see § 190 

Hearsay rule, see § 1200 
See also the Oross-References under Section 1300 

§ 1302. Judgment determining liability of third person 
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1302. When the liability, obligation, or duty of a third 
person is in issue in a civil action, evidence of a final judg­
ment against that person is not made inadmissible by the 
hearsay rule when offered to prove such liability, obligation, 
or duty. 

Comment. Section 1302 expresses an exception contained in Code of 
Civil Procedure Section 1851. Ellsworth v. Bradford, 186 Cal. 316, 199 
Pac. 335 (1921); Nordin v. Bank of America, 11 Cal. App.2d 98, 52 
P.2d 1018 (1936). Evidence Code Sections 1302 and 1224 together 
restate and supersede the provisions of Code of Civil Procedure Sec­
tion 1851. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Civil action, see § 120 
Evidence, see § 140 
Person, see § 175 
Proof, see § 190 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

See also the Oro8s-Refe,·ences under Section 1300 

Article 11. Family History 

§ 1310. Statement concerning declarant's own family history 
1310. (a) Subject to subdivision (b), evidence of a state­

ment by a declarant who is unavailable as a witness concerning 
his own birth, marriage, divorce, legitimacy, relationship by 
blood or marriage, race, ancestry, or other similar fact of his 
family history is not made inadmissible by the hearsay rule, 
even though the declarant had no means of acquiring personal 
knowledge of the matter declared. 

(b) Evidence of a statement is inadmissible under this sec­
ti"n if the statement was made under circumstances such as to 
indicate its lack of trustworthiness. 

Comment. Section 1310 provides a hearsay exception for a statement 
concerning the declarant's own family history. It restates in substance 
and supersedes Section 1870 ( 4) of the Code of Civil Procedure. Sec­
tion 1870(4)1 however, requires that the declarant be dead whereas 
unavailability of the declarant for any of the reasons specified in Sec­
tion 240 makes the statement admissible under Section 1310. 

The statement is not admissible if it was made under circumstances 
such as to indicate its lack of trustworthiness. The requirement is simi­
lar to the requirement of existing case law that the statement be made 
at a time when no controversy existed as to the matters stated. See, 
e.g., Estate of Walden, 166 Cal. 446, 137 Pac. 35 (1913); Estate of 
Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343 (1960). However, the 
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language of Section 1310 permits the judge to consider the declarant's 
motives to tell the truth as well as his reasons to deviate therefrom 
in determining whether the statement is sufficiently trustworthy to be 
admitted as evidence. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Declarant, see § 135 
Evidence, see § 140 
Statement, see § 225 
Unavailable as a witness, see § 240 

Federal Missing Persons Act, findings under, see §§ 1282-1283 
Hearsay rule, see § 1200 
Presumption of legitimacy, see §§ 621, 661 
Presumption that ceremonial marriage is valid, see § 663 
Trustworthiness requirement, similar provisions, see §§ 1252,1260,1311, 1323 
Vital statistics records, see § l281 

§ 1311. Statement concerning family history of another 
1311. (a) Subject to subdivision (b), evidence of a state­

ment concerning the birth, marriage, divorce, death, legiti­
macy, race, ancestry, relationship by blood or marriage, or 
other similar fact of the family history of a person other 
than the declarant is not made inadmissible by the hearsay 
rule if the declarant is unavailable as a witness and: 

(1) The declarant was related to the other by blood or 
marriage; or 

(2) The declarant was otherwise so intimately associated 
with the other's family as to be likely to have had accurate 
information concerning the matter declared and made the 
statement (i) upon information received from the other or 
from a person related by blood or marriage to the other or 
(ii) upon repute in the other's family. 

(b) Evidence of a statement is inadmissible under this sec­
tion if the statement was made under circumstances such as to 
indicate its lack of trustworthiness. 

Comment. Section 1311 provides a hearsay exception for a statement 
concerning the family history of another. Paragraph (1) of subdivision 
(a) restates in substance existing law as found in Section 1870 (4) of 
the Code of Civil Procedure which it supersedes. Paragraph (2) is new 
to California law, but it is a sound extension of the present l~w to cover 
a situation where the declarant was a family housekeeper or doctor or 
so close a friend as to be included by the family in discussions of its 
family history. 

There are two limitations on admissibility of a statement under 
Section 1311. First, a statement is admissible only if the declarant is 
unavailable as a witness within the meaning of Section 240. (Section 
1870 ( 4) requires that the declarant be deceased in order for his state­
ment to be admissible.) Second, a statement is not admissible if it was 
made under circumstances such as to indicate its lack of trustworthi­
ness. For a discussion of this requirement, see the Comment to EVI­
DENCE CODE § 1310. 
[Law Revision Commission Comment (Recommendation, January 1965)] 



EVIDENCE CODE-HEARSAY EYIDENCE 

Definitions: 
Declarant, see § 135 
Evidence, see § 140 
Statement, see § 225 

CROSS-REFERENCES 

Unavailable as a witness, see § 240 
Hearsay rule, see § 1200 
Trustworthiness requirement, similar provisions, see §§ 1252,1260, 1310, 1323 

§ 1312. Entries in family records and the like 
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1312. Evidence of entries in family bibles or other family 
books or charts, engravings on rings, family portraits, engrav­
ings on urns, crypts, or tombstones, and the like, is not made 
inadmissible by the hearsay rule when offered to prove the 
birth, marriage, divorce, death, legitimacy, race, ancestry, re­
lationship by blood or marriage, or other similar fact of the 
family history of a member of the family by blood or marriage. 

Comment. Section 1312 restates the substance of and supersedes the 
provisions of Code of Civil Procedure Section 1870 (13). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Proof, see § 190 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

See a180 the Oro88-Reference8 under Section 1310 

§ 1313. Reputation in family concerning family history 
1313. Evidence of reputation among members of a family 

is not made inadmissible by the hearsay rule if the reputation 
concerns the birth, marriage, divorce, death, legitimacy, race, 
ancestry, relationship by blood or marriage, or other similar 
fact of the family history of a member of the family by blood 
or marriage. 

Comment. Section 1313 restates the substance of and supersedes the 
provisions of Code of Civil Procedure Sections 1852 and 1870 (11) . 
See Estate of Connors, 53 Cal. App.2d 484, 128 P.2d 200 (1942); 
Estate of Newman, 34 Cal. App.2d 706, 94 P.2d 356 (1939). However, 
Section 1870 (11) requires the family reputation in question to have 
existed "previous to the controversy." This qualification is not in­
cluded in Section 1313 because it is unlikely that a family reputation 
on a matter of pedigree would be influenced by the existence of a con­
troversy even though the declaration of an individual member of the 
family, covered in Sections 1310 and 1311, might be. 

The family reputation admitted under Section 1313 is necessarily 
multiple hearsay. If, however, such reputation were inadmissible be­
cause of the hearsay rule, and if direct statements of pedigree were 
inadmissible because they are based on such reputation (as most of 
them are), the courts would be virtually helpless in determining mat­
ters of pedigree. See Tentative Recommendation and a Study Relating 
to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 
6 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES Appendix at 548 
(1964) . 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Definition: 

Evidence, see § 140 
Hearsay rule, see § 1200 
See also the Oross-References under Section 1310 

§ 1314. Reputation in community concerning family history 
1314. Evidence of reputation in a community concerning 

the date or fact of birth, marriage, divorce, or death of a per­
son resident in the community at the time of the reputation 
is not made inadmissible by the hearsay rule. 

Comment. Section 1314 restates what has been held to be existing 
law under Code of Civil Procedure Section 1963(30) with respect to 
proof of the fact of marriage. See People v. Vogel, 46 Cal.2d 798, 299 
P.2d 850 (1956) ; Estate of Baldwin, 162 Cal. 471,123 Pac. 267 (1912). 
However, Section 1314 has no counterpart in California law insofar 
as proof of the date or fact of birth, divorce, or death is concerned, 
since proof of such facts by reputation is presently limited to repu­
tation in the family. See Estate of Heaton, 135 Cal. 385, 67 Pac. 321 
(1902). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Evidence, see § 140 
Hearsay rule, see § 1200 
See also the OrosB-References under Section 1310 

§ 1315. Church records concerning family history 
1315. Evidence of a statement concerning a person's birth, 

marriage, divorce, death, legitimacy, race, ancestry, relation­
ship by blood or marriage, or other similar fact of family his­
tory which is contained in a writing made as a record of a 
church, religious denomination, or religious society is not made 
inadmissible by the hearsay rule if: 

(a) The statement is contained in a writing made as a 
record of an act, condition, or event that would be admissible 
as evidence of such act, condition, or event under Section 1271; 
and 

(b) The statement is of a kind customarily recorded in con­
nection with the act, condition, or event recorded in the writ­
ing. 

Comment. Church records generally are admissible as business rec­
ords under the provisions of Section 1271. Under Section 1271, such 
records would be admissible to prove the occurrence of the church 
activity-the baptism, confirmation, or marriage--recorded in the 
writing. However, it is unlikely that Section 1271 would permit such 
records to be used as evidence of the age or relationship of the par­
ticipants, for the business records act has been held to authorize busi­
ness records to be used to prove only facts known personally to the re­
corder of the information or to other employees of the business. Patek 
~ Co. v. Vineberg, 210 Cal. App.2d 20, 23, 26 Cal. Rptr. 293, 294 
(1962) (hearing denied) ; People v. Williams, 187 Cal. App.2d 355, 9 
Cal. Rptr. 722 (1960) ; Gough v. Security Trust ~ Sav. Bank, 162 Cal. 
App.2d 90, 327 P.2d 555 (1958). 
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Section 1315 permits church records to be used to prove certain addi­
tional information. Facts of family history, such as birth dates, rela­
tionships. marital histories, etc., that are ordinarily reported to church 
anthorities and recorded in connection with the church's baptismal, 
confirmation, marriage, and funeral records may be proved by such 
records under Section 1315. 

Section 1315 continues in effect and supersedes the provisions of 
Code of Civil Procedure Section 1919a without, however, the special 
and cumbersome authentication procedure specified in Code of Civil 
Procedure Section 1919b. Under Section 1315, church records may be 
authenticated in the same manner that other business records are 
authenticated. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Statement, see § 225 
Writing, see § 250 

CROSS-REFEREXCEf.i 

Hearsay rule. see § 1200 
See a180 the CrosB-References under Section 1310 

§ 1316. Marriage, baptismal, and similar certificates 
1316. Evidence of a statement concerning a person's birth, 

marriage, divorce, death, legitimacy, race, ancestry, relation­
ship by blood or marriage, or other similar fact of family 
history is not made inadmissible by the hearsay rule if the 
statement is contained in a certificate that the maker thereof 
performed a marriage or other ceremony or administered a 
sacrament and: 

(a) The maker was a clergyman, civil officer, or other person 
authorized to perform the acts reported in the certificate by 
law or by the rules, regulations, or requirements of a church, 
religious denomination, or religious society; and 

(b) The certificate was issued by the maker at the time 
and place of the ceremony or sacrament or within a reasonable 
time thereafter. 

Comment. Section 1316 provides a hearsay exception for marriage, 
baptismal, and similar certificates. This exception is somewhat broader 
than that found in Sections 1919a and 1919b of the Code 0:1;" Civil 
Procedure (superseded by Evidence Code Sections 1315 and 1316). 
Sections 1919a and 1919b are limited to church records and, hence, with 
respect to marriages, to those performed by clergymen. Moreover, they 
establish an elaborate and detailed authentication procedure, whereas 
certificates made admissible by Section 1316 need meet only the general 
authentication requirement of Section 1401. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Law, see § 160 
Statement, see § 225 

CROSS-REFERENCES 

Hearsay rule, see § 1200 
See also the CroBs-References under Section 1310 

9-46607 

• 
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Article 12. Reputation and Statements Concerning Community 
History, Property Interests, and Character 

§ 1320. Reputation concerning community history 
1 :320. Evidruee of reputation in a cOl11mr:.uity is not made 

inadmissible by the hearsay rule if the reputation concerns an 
event of general history of the community or of the state or 
nation of which the community is a part and the event was 
of importance to the community. 

Comment. Section 1320 provides a wider rule of admissibility than 
doe;; Code of Civil Procedure Section 1870(11) which it supel'seJes in 
part. Section 1870 provides in relevant part that proof may be made of 
"common reputation existing previous to the controversy, respecting 
facts of a public or general interest more than thirty years old." The 
30-year limitation is essentially arbitrary. The important question 
would seem to be whether a community reputation on the matter in­
volved exists; its age would appear to go more to its venerability than 
to its truth. Nor is it necessary to include in Section 1320 the require­
ment that the reputation existed previous to controversy. It is unlikely 
that a community reputation respecting an event of general history 
would be influenced by the existence of a controversy. 
[Law Reyision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, SPI' ~ 140 
::5tllte, see § ~~O 

Henrsay rule. see ~ 1200 

CROSS-REFERENCES 

§ 1321. Reputation concerning public interest in property 
1321. Evidence of reputation in a community is not made 

inadmissible by the hearsay rule if the reputation concerns the 
interest of the public in property in the community and the 
reputation arose before controversy. 

Comment. Section 1321 preserves the rule in Simons v. Inyo Cerro 
Gordo Co., 48 Cal. App. 524, 192 Pac. l44 (1920). It does not require, 
however, that the reputation be more than 30 years old; it requires 
merely that the reputation arose before there was a controversy con­
cerning the matter. See the Comment to Section 1320. 
[Lnw Revision Commission Comment (Recommendation. January 1965)] 

Definitions: 
Evidence, see § 140 
Property, see § 185 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

Presumptions of ownership, see §§ 637, 638, 662 

§ 1322. Reputation concerning boundary or custom affecting land 
1322. Evidence of reputation in a community is not made 

inadmissible by the hearsay rule if the reputation concerns 
boundaries of, or customs affecting, land in the community and 
the reputation arose before controversy. 
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Comment. Section 1322 restates the substance of existing law as found 
in Code of Civil Procedure Section 1870 (11) which it supersedes in 
part. See Muller v. So. Pac. Branch Ry., 83 Cal. 240, 23 Pac. 265 
(1890) ; Ferris v. Emmons, 214 Cal. 501, 6 P.2d 950 (1931). 
[Law Redsion Commission Comment (Recommendation, January 1966)] 

CROSS-REFERENCES 
Definition: 

Evidence, see § 140 
Hparsay rule, see § 1200 
Presumptions of ownership, see §§ 637, 638, 662 

§ 1323. Statement concerning boundary 
1323. Evidence of a statement concerning the boundary of 

land is not made inadmissible by the hearsay rule if the de­
clarant is unavailable as a witness and had sufficient knowledge 
of the subject, but evidence of a statement is not admissible 
under this section if the statement was made under circum­
stances such as to indicate its lack of trustworthiness. 

Comment. Section 1323 codifies existing law found in such cases as 
Morton v. Folger, 15 Cal. 275 (1860), and Morcom v. Baiersky, 16 Cal. 
App.480, 117 Pac. 560 (1911). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Declarant, see § 135 
Evidence, see § 140 
Statement, see § 225 

CROSS-REFERENCES 

Unavailable as a witness, see § 240 
Hearsay rule, see § 1200 
Presumptions of ownership, see §§ 637, 638, 662 
Trustworthiness requirement, similar provisions, see §§ 1252, 1260, 1310, 1311 

§ 1324. Reputation concerning character 
1324. Evidence of a person's general reputation with ref­

erence to his character or a trait of his character at a relevant 
time in the community in which he then resided or in a group 
with which he then habitually associated is not made inadmis­
sible by the hearsay rule. 

Comment. Section 1324 codifies a well-settled exception to the hear­
say rule. See, e.g., People v. Cobb, 45 Cal.2d 158, 287 P.2d 752 (1955). 
Of course, character evidence is admissible only when the question of 
character is material to the matter being litigated. The only purpose of 
Section 1324 is to declare that reputation evidence as to character or 
a trait of character is not inadmissible under the hearsay rule. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERE~CES 
Character as affecting credibility, see *§ 786-790 
Character evidence to prove conduct, spe §§ 1101-1104 
Character, manner of proving, see § 1100 
Definition: 

Evidence, see § 140 
Hearsay rule, see § 1200 
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Article 13. Dispositive Instruments and Ancient Writings 

§ 1330. Recitals in writings affecting property 
1330. Evidence of a statement contained in a deed of con­

veyance or a will or other writing purporting to affect an 
interest in real or personal property is not made inadmissible 
by the hearsay rule if: 

(a) The matter stated was relevant to the purpose of the 
writing; 

(b) The matter stated would be relevant to an issue as to 
an interest in the property; and 

(c) 'fhe dealings with the property since the statement ,vas 
made have not been inconsistent with the truth of the state­
ment. 

Comment. Section 1330 restates the substance of existing California 
law relating to recitals in dispositive instruments. Although language 
in some cases appears to require that the dispositive instrument be 
ancient, cases may be found in which recitals in dispositive instruments 
have been admitted without regard to the age of the instrument. See 
Russell v. Langford, 135 Cal. 356, 67 Pac. 331 (1902) (recital in will) ; 
Pearson v. Pea1'son, 46 Cal. 609 (1873) (recital in will) ; Oulver v. 
Newhart, 18 Cal. App. 614, 123 Pac. 975 (1912) (bill of sale). There 
is a sufficient likelihood that the statements made in a dispositive docu­
ment, when related to the purpose of the document, will be true to 
warrant the admissibility of such documents without regard to their age. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Personal property, see § 180 
Property, see § 185 
Real property, see § 205 
Statement, see § 225 
W ri ting, see ~ 250 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

§ 1331. Recitals in ancient writings 
1331_ Evidence of a statement is not made inadmissible by 

the hearsay rule if the statement is contained in a writing 
more than 30 years old and the statement has been since 
generally acted upon as true by persons having an interest in 
the matter. 

Comment. Section 1331 clarifies the existing law relating to the ad­
missibility of recitals in ancient documents by providing that such 
recitals are admissible under an exception to the hearsay rule. Code of 
Civil Procedure Section 1963 (34) (superseded by the Evidence Code) 
provides that a document more than 30 years old is presumed genuine 
if it has been generally acted upon as genuine by persons having an 
interest in the matter. The Supreme Court has held that a document 
meeting this section's requirements is presumed to be genuine-pre­
sumed to be what it purports to be-but that the genuineness of the 
document imports no verity to the recitals contained therein. Gwin v. 
Calegaris, 139 Cal. 384, 389, 73 Pac. 851, 853 (1903). Recent cases de-
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cided by district courts of appeal, however, have held that the recitals 
in such a document are admissible to prove the truth of the facts 
recited. Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343 
(1960) ; Kirkpatrick v. Tapo Oil Co., 144 Cal. App.2d 404, 301 P.2d 
274 (1956). In these latter cases, the courts have not insisted that the 
hearsay statem~nt itself be acted upon as true by persons with an in­
terest in the matter; the evidence has been admitted merely upon a 
showing that the document containing the statement is genuine. The 
age of a document alone is not a sufficient guarantee of the trustworthi­
ness of a statement contained therein to warrant the admission of the 
statement into evidence. Accordingly, Section 1331 makes it clear that 
the statement itself must have been generally acted upon as true for at 
least 30 years by persons having an interest in the matter. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Person, see § 175 
Statement, see § 225 
Writing, see § 250 

CROSS-REFERENCES 

Hearsay rule, see § 1200 
Presumption of authenticity of ancient documents, see § 643 

Article 14. Commercial, Scientific, and Similar Publications 

§ 1340. Commercial lists and the like 

1340. Evidence of a statement, other than an opinion, con­
tained in a tabulation, list, directory, register, or other pub­
lished compilation is not made inadmissible by the hearsay 
rule if the compilation is generally used and relied upon as 
accurate in the course of a business as defined in Section 1270. 

Comment. Section 1340 codifies an exception that has been recognized 
by statute and by the courts in specific situations. See, e.g., COM. CODE 
§ 2724; Emery v. So. Cal. Gas Co., 72 Cal. App.2d 821, 165 P.2d 695 
(1946); Christiansen v. Hollings, 44 Cal. App.2d 332, 112 P.2d 723 
(1941). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Business, see § 1270 
Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

§ 1341. Publications concerning facts of general notoriety and interest 

1341. Historical works, books of science or art, and pub­
lished maps or charts, made by persons indifferent between 
the parties, are not made inadmissible by the hearsay rule 
when offered to prove facts of general notoriety and interest. 

Comment. Section 1341 recodifies without substantive change Sec­
tion 1936 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

10-46607 
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CROSS-REFERENCES 
Cross-examination of expert witness concerning published material, see § 721 
Definition: 

Proof, see § 190 
Hearsay rule, see § 1200 
Judicial notice of facts not subject to dispute, see §§ 451, 452 



DIVISION 11. WRITINGS 
CROSS-REFERENCES 

Ancient writings and dispositive instruments as hearsay evidence, see §§ 1330-1331 
Business records, see §§ 1270-1272 
Church records and certificates, see § § 1315, 1316 
Commercial, scientific, and similar publications as hearsay evidence, see §§ 1340-

1341 
Court records, judicial notice, see § § 451, 452 
Examination of witness about writing, see § 768 
Family records as hearsay evidence, see § 1312 
Inspection of writings, see § § 768, 771 
Judgments as hearsay evidence, see §§ 1300-1302 
Official records, see § § 1280-1284 
Part of transaction proved, admissibility of whole, see § 356 
Preliminary determinations on admissibility of evidence, see §§ 400-406 
Presumptions relating to: 

Authenticity of ancient writings affecting property interest, see § 643 
Book containing reports of cases, see § 645 
Book published by public authority, see § 644 
Letter mailed was received, see § 641 
Writing truly dated, see § 640 

Privileges, exceptions relating to dispositive instruments, see §§ 960-961, 1002-1003, 
1021-1022 

Recorded memory, see § 1237 
Refreshing recollection with writing, see § 771 
Scientific and professional treatises, use in cross-examination, see § 721 
Subscribing witnesses, see §§ 870, 959 
Translators of writings, see §§ 750, 751, 753 

CHAPTER 1. AUTHENTICATION AND PROOF OF WRITINGS 

Article 1. Requirement of Authentication 

§ 1400. Authentication defined 
1400. Authentication of a writing means (a) the introduc­

tion of evidence sufficient to sustain a finding that it is the 
writing that the proponent of the evidence claims it is or (b) 
the establishment of such facts by any other means provided 
by law. 

Comment. Before any tangible object may be admitted into evidence, 
the party seeking to introduce the object must make a preliminary 
showing that the object is in some way relevant to the issues to be 
decided in the action. When the object sought to be introduced is a 
writing, this preliminary showing of relevancy usually entails some 
proof that the writing is authentic-i.e., that the writing was made or 
signed by its purported maker. Hence, this showing is normally re­
ferred to as "authentication" of the writing. But authentication, cor­
rectly understood, may involve a preliminary showing that the writing 
is a forgery or is a writing found in particular files regardless of its 
authorship. Cf. People v. Adamson, 118 Cal. App.2d 714, 258 P.2d 1020 
(1953). When the requisite preliminary showing has been made, the 
judge admits the writing into evidence for consideration by the trier 
of fact. However, the fact that the judge permits the writing to be ad­
mitted in evidence does not necessarily establish the authenticity of 
the writing; all that the judge has determined is that there has been a 
sufficient showing of the authenticity of the writing to permit the trier 
of fact to find that it is authentic. The trier of fact independently 
determines the question of authenticity, and, if the trier of fact does 

( 1263 ) 
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not believe the evidence of authenticity, it may find that the writing 
is not authentic despite the fact that the judge has determined that 
it was" authenticated." See 7 ,VIGMORE, EVIDEXCE §§ 2129-2135 (3d ed. 
1940) . 

This chapter sets forth the rules governing this process of authentica­
tion. Sections 1400-1402 (Article 1) define and state the general re­
quirement of authentication-either by evidence sufficient to sustain a 
finding of authenticity or by other means sanctioned by law. Sections 
1410-1454 (Articles 2 and 3) set forth some of the means that may be 
used to authenticate certain kinds of writings. The operation and effect 
of these sections is explained in separate Comments relating to them. 

Under Section 1400, as under existing law, a writing may be au­
thenticated by the presentahon of evidence sufficient to sustain a find­
ing of its authenticity. See Verzan v. McGregor, 23 Cal. 339, 342-343 
(1863). Under Section 1400, as under existing law, the authenticity of 
a particular writing also may be established by some means other than 
the introduction of evidence of authenticity. Thus, the authenticity of 
a writing may be established by stipUlation or by the pleadings. See 
e.g., CODE Crv. PROC. §§ 447 and 448. The requisite preliminary showing 
may also be supplied by a presumption. See, e.g., EVIDENCE CODE 
§§ 1450-1454, 1530. In some instances, a presumption of authenticity 
may also attach to a writing authenticated in a particular manner. See, 
e.g., EVIDENCE CODE § 643 (the ancient documents rule). Where a pre­
sumption applies, the trier of fact is required to find that the writing is 
authentic unless the requisite contrary showing is made. EVIDENCE CODE 
§ § 600, 604, 606. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Law, see § 160 
Writing, see § 250 

CROSS-REFERENCES 

Means of authenticating writings: 
Certified abstracts of title, see § 1601 
Certified photographic copies, see § 1551 
Generally, see §§ 1410-1421 
Hospital records, see §§ 1560-1566 
Photographic copy made in regular course of business, see § 1550 

Presumptions of authenticity: 
Acknowledged writings, official writings, see §§ 1450-1454 
Copies of official writings, see § 1530 
Recorded writings, see § § 1532, 1600 

See also the Gross-References under Division 11 

§ 1401. Authentication required 
1401. (a) Authentication of a writing is required before 

it may be received in evidence. 
(b) Authentication of a writing is required before secon­

dary evidence of its content may be received in evidence. 
Comment. The requirement of authentication stated in subdivision 

(a) reflects existing law. Ten Winkel v. Anglo California Sec. Co., 11 
Ca1.2d 707, 81 P.2d 958 (1938). However, the requirement has never 
been stated in the California statutes. 

Some cases have indicated that authentication is not necessary under 
certain circumstances, as, for example, when the execution of the 
writing is not in issue. See People v. Adamson, 118 Cal. App.2d 714, 
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258 P.2d 1020 (1953). This is true, however, only if "authentication" 
is construed narrowly to refer only to proof of due execution. The 
Evidence Code defines the term more broadly and requires all writings 
to be authenticated. The writing involved in the Adamson case was a 
letter that a witness claimed he had received and acted upon. Under the 
Evidence Code, the requirement of authentication would require a 
showing that the letter offered in evidence was in fact the one received 
and acted upon; and this is the preliminary showing that was found 
sufficient in the Adamson case. 

The "writing" referred to in subdivision (a) is any writing offered 
in evidence; although it may be either an original or a copy, it must be 
authenticated before it may be received in evidence. 

Authentication of a writing does not in and of itself authorize the 
writing to be admitted in evidence. The writing, of course, must be 
revel ant and not be made inadmissible by any exclusionary rule-e.g., 
the hearsay rule, the best evidence rule, or the rule excluding a coerced 
confession. Thus, Section 1401 merely requires that an otherwise ad­
missible writing be authenticated before it may be received in evidence. 

Subdivision (b) of Section 1401 requires that a writing be authenti­
cated even when it is not offered in evidence but is sought to be proved 
by a copy or by testimony as to its content under the circumstances 
permitted by Sections 1500-1510 (the best evidence rule). This is de­
clarative of existing California law. Spottiswood v. Weir, 80 Cal. 448, 
22 Pac. 289 (1889); Smith v. Brannan, 13 Cal. 107, 115 (1859); For­
man v. Goldberg, 42 Cal. App.2d 308, 316-317, 108 P.2d 983, 988 
(1941) . Under Section 1401, therefore, if a person offers in evidence a 
copy of a writing, he must make a sufficient preliminary showing of 
the authenticity of both the copy and the original (i.e., the writing 
sought to be proved by the copy). 

In some instances, however, authentication of a copy will provide 
the necessary evidence to authenticate the original writing at the same 
time. For example: If a copy of a recorded deed is offered in evidence, 
Section 1401 requires that the copy be authenticated-proved to be a 
copy of the official record. It also requires that the official record be 
authenticated-proved to be the official record-because the official 
record is a writing of which secondary evidence of its content is being 
offered. Finally, Section 1401 requires the original deed itself to be 
authenticated-proved to have been executed by its purported maker 
-for it, too, is a writing of which secondary evidence of its content 
is being offered. The copy offered in evidence may be authenticated by 
the attestation or certification of the official custodian of the record as 
provided by Section 1530. Under Section 1530, the authenticated copy 
is prima facie evidence of the existence and content of the official 
record itself. Thus, the authenticated copy supplies the necessary 
authenticating evidence for the official record. Under Section 1600, the 
official record is prima facie evidence of the existence and content of 
the original deed and of its execution by its purported maker; hence, 
the official record is the requisite authenticating evidence for the 
original deed. Thus, the duly attested or certified copy of the record 
meets the requirement of authentication for the copy itself, for the 
official record, and for the original deed. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 
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CROSS-REFERENCES 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 
Writing, see § 250 

Secondary evidence of writings, see §§ 1500-1566 
Bee a180 the CroB8-Reference8 under Section 1400 

§ 1402. Authentication of altered writing 
1402. The party producing a writing as genuine which 

has been altered, or appears to have been altered, after its 
execution, in a part material to the question in dispute, must 
account for the alteration or appearance thereof. He may 
show that the alteration was made by another, without his 
concurrence, or was made with the consent of the parties af­
fected by it, or otherwise properly or innocently made, or 
that the alteration did not change the meaning or language 
of the instrument. If he does that, he may give the writing 
in evidence, but not otherwise. 

Comment. Section 1402 restates and supersedes Code of Civil Pro­
cedure Section 1982. See Miller v. Luco, 80 Cal. 257, 265, 22 Pac. 195, 
197 (1889); King v. Tarabino, 53 Cal. App. 157,199 Pac. 890 (1921). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Writing, see § 250 

Article 2. Means of Authenticating and Proving Writings 

§ 1410. Article not exclusive 
1410. Nothing in this article shall be construed to limit 

the means by which a writing may be authenticated or proved. 
Comment. This article (Sections 1410-1421) lists many of the evi­

dentiary means for authenticating writings and supersedes the existing 
statutory expressions of such means. 

Section 1410 is included in this article in recognition of the fact 
that it would be impossible to specify all of the varieties of circum­
stantial evidence that may be sufficient in particular cases to sustain a 
finding of the authenticity of a writing. Hence, Section 1410 ensures 
that the means of authentication listed in this article or stated else­
where in the codes will not be considered the exclusive means of au­
thenticating writings. Although Section 1410 has no counterpart in 
previous legislation, the California courts have never considered the 
listing of certain means of authentication in the various California 
statutes as precluding reliance upon other means of authentication. 
See, e.g., People v. Rarnsey, 83 Cal. App.2d 707, 189 P.2d 802 (1948) 
(authentication by evidence of possession); Geary St. etc. R.R. v. 
Campbell, 39 Cal. App. 496, 179 Pac. 453 (1919) (corporate stock 
record book authenticated by age, appropriate custody, and unsus­
picious appearance). See also the Comments to Sections 1420 and 1421. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Authentication required, see § 1401 
Definitions: 

Authentication, see § 1400 
Writing, see § 250 

Bee also the Oross-References under Section 1400 

§ 141l. Subscribing witnessl testimony unnecessary 

1267 

1411. Except as provided by statute, the testimony of a 
subscribing witness is not required to authenticate a writing. 

Comment. When Section 1940 of the Code of Civil Procedure was 
enacted in 1872, it stated the common law rule that a subscribing 
witness to a witnessed writing must be produced to authenticate the 
writing or his absence must be satisfactorily accounted for. See Stevens 
v. Irwin, 12 Cal. 306 (1859). Section 1940 was amended by the Code 
Amendments of 1873-74 to remove the requirement that the subscrib­
ing witness be produced. Cal. Stats. 1873-74, Ch. 383, § 231 (Code 
Amdts., p. 386). Instead, three alternative methods of authenticating 
a writing were listed. 

Section 1411 states directly what the 1873-74 amendment to Code of 
Civil Procedure Section 1940 stated indirectly-that the common law 
rule requiring the production of a subscribing witness to a witnessed 
writing is not the law in California unless a statute specifically so 
requires. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Attorney-client privilege, exception for subscribing witness, see § 959 
Authentication required, see § 1401 
Definitions: 

Authentication, see § 1400 
Statute, see § 230 
Writing, see § 250 

Sanity of maker, testimony of subscribing witness, see § 870 

§ 1412. Use of other evidence when subscribing witness l testimony required 
1412. If the testimony of a subscribing witness is required 

by statute to authenticate a writing and the subscribing wit­
ness denies or does not recollect the execution of the writing, 
the writing may be authenticated by other evidence. 

Comment. When enacted in 1872, Code of Civil Procedure Section 
1941 stated a limitation on the common law rule requiring proof of 
witnessed writings by a subscribing witness. Section 1941 provided, 
in effect, that this rule did not prohibit the authentication of a wit­
nessed writing by other evidence if the subscribing witness denied or 
did not remember the execution of the writing. Evidence Code Section 
14l2, which supersedes Code of Civil Procedure Section 1941, retains 
this limitation on the subscribing witness rule in those few cases, such 
as those involving wills, where a statute requires the testimony of a 
subscribing witness to authenticate a writing. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Authentication, see § 1400 
Evidence, see § 140 
Statute, see § 230 
Writing, see § 250 

CROSS-REFERENCES 

See also the Oross-References under Section 1411 
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§ 1413. Witness to the execution of a writing 
1413. A writing may be authenticated by anyone who saw 

the writing made or executed, including a subscribing witness. 
Comment. Section 1413 restates and supersedes the provisions of 

subdivisions 1 and 3 of Code of Civil Procedure Section 1940. 
Section 1413 refers to writings that were "made" as well as "ex­

ecuted" in order to include all kinds of writings, not merely those 
bearing a signature. See EVIDENCE CODE § 250, defining" writing. " 
[Legislative Committee Comment (Assembly J., Apr. 6, 1(65)] 

Definitions: 
Authentication, see § 1400 
Writing, see § 250 

CROSS-REFERENCES 

Subscribing witness' testimony not required, see § 1411 
See also the Gross-References under Section 1411 

§ 1414. Authentication by admission 
1414. A writing may be authenticated by evidence that: 
(a) The party against whom it is offered has at any time 

admitted its 'authenticity; or 
(b) The writing has been acted upon as authentic by the 

party against whom it is offered. 
Comment. Section 1414 restates and supersedes the provisions of 

Code of Civil Procedure Section 1942. Section 1942 is difficult to under­
stand. It was amended in 1901 to make it more intelligible. Cal. Stats. 
1901, Ch. 102, § 480, p. 247. However, the code revision of which the 
1901 amendment was a part was held unconstitutional because of tech­
nical defects in the title of the act and because the act embraced more 
than one subject. Lewis v. Dunne, 134 Cal. 291, 66 Pac. 478 (1901). 
Evidence Code Section 1414 is based on the 1901 amendment of Sec­
tion 1942. 
[Law Revision Commission Comment (Recommendation, January 1(65)] 

CROSS-REFERENCES 
Admission of party, see § 1220 et seq. 
Authentication required, see § 1401 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 
Writing, see § 250 

§ 1415. Authentication by handwriting evidence 
1415. A writing may be authenticated by evidence of the 

genuineness of the handwriting of the maker. 
Comment. Section 1415 restates and supersedes the provisions of 

subdivision 2 of Code of Civil Procedure Section 1940. 
[Law Revision Commission Comment (Recommendation, January 1(65)] 

CROSS-REFERENCES 
Authentication required, see § 1401 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 
Writing, see § 250 

Opinion evidence of handwriting, see §§ 1416, 1418 
Proof of handwriting by comparison wIth exemplar, see §§ 1417-1419 
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§ 1416. Proof of handwriting by person familiar therewith 
1416. A witness who is not otherwise qualified to testify as 

an expert may state his opinion whether a writing is in the 
handwriting of a supposed writer if the court finds that he 
has personal knowledge of the handwriting of the supposed 
writer. Such personal knowledge may be acquired from: 

(a) Having seen the supposed writer write; 
(b) Having seen a writing purporting to be in the hand­

writing of the supposed writer and upon which the supposed 
writer has acted or been charged; 

(c) Having received letters in the due course of mail pur­
porting to be from the supposed writer in response to letters 
duly addressed and mailed by him to the supposed writer; or 

(d) Any other means of obtaining personal knowledge of 
the handwriting of the supposed writer. 

Comment. Section 1416 is based on Code of Civil Procedure Section 
1943 as amended in the code revision of 1901. Cal. Stats. 1901, Ch. 102, 
§ 481, p. 247. See the Comment to Section 1414. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Authentication by handwriting evidence, see § 1415 
Definition: 

Writing, see § 250 
Expert witnesses, see §§ 720-723 
Opinion testimony, see §§ 800-805 

§ 1417. Comparison of handwriting by trier of fact 
1417. The genuineness of handwriting, or the lack thereof, 

may be proved by a comparison made by the trier of fact with 
handwriting (a) which the court finds was admitted or treated 
as genuine by the party against whom the evidence is offered 
or (b) otherwise proved to be genuine to the satisfaction of the 
court. 

Comment. Section 1417 is based on that portion of Code of Civil 
Procedure Section 1944 that permits the trier of fact to compare ques­
tioned handwriting with handwriting the court has found to be genuine. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Authentication by handwriting evidence, see § 1415 
Authentication required, see § 1401 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 
Trier of fact, see § 235 

Exemplar for ancient writing, see § 1419 
See also the Gross-References under Section 1414 

§ 1418. Comparison of writing by expert witness 
1418. The genuineness of writing, or the lack thereof, may 

be proved by a comparison made by an expert witness with 
writing (a) which the court finds was admitted or treated as 
genuine by the party against whom the evidence is offered or 
(b) otherwise proved to be genuine to the satisfaction of the 
court. 
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Comment. Section 1418 is based on that portion of Code of Civil 
Procedure Section 1944 that permits a witness to compare questioned 
handwriting with handwriting the court has found to be genuine. How­
ever, Section 1418 applies to any form of writing, not just handwriting. 
This is in recognition of the fact that experts can now compare type­
writing specimens and other forms of writing as accurately as they 
could compare handwriting specimens in 1872. 

Although Code of Civil Procedure Section 1944 does not expressly 
require that the witness making the comparison be an expert witness 
(as Evidence Code Section 1418 does), the cases have nonetheless im­
posed this requirement. E.g., Spottiswood v. Weir, 80 Cal. 448, 22 Pac. 
289 (1889). The witness' expertise may, of course, be derived from 
practical experience instead of from technical training. In re Newell's 
Estate, 75 Cal. App. 554, 243 Pac. 33 (1926) (experienced banker). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Authentication required, see § 1401 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 
Writing, see § 250 

Opinion testimony by expert witness, see §§ 801-805 
See also the Cross-References under Sections 1414 and 1417 

§ 1419. Exemplars when writing is 30 years old 
1419. Where a writing whose genuineness is sought to be 

proved is more than 30 years old, the comparison under Sec­
tion 1417 or 1418 may be made with writing purporting to be 
genuine, and generally respected and acted upon as such, by 
persons having an interest in knowing whether it is genuine. 

Comment. Section 1419 restates and supersedes the provisions of 
Code of Civil Procedure Section 1945. The apparent purpose of Section 
1945, continued without substantive change in Evidence Code Section 
1419, is to permit the judge to be satisfied with a lesser degree of proof 
of the authenticity of an exemplar when the writing offered in evidence 
is more than 30 years old. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Person, see § 175 
Writing, see § 250 

CROSS-REFEREXCES 

Presumption of authenticity of ancient writing, see § 643 

§ 1420. Authentication by evidence of reply 
1420. A writing may be authenticated by evidence that 

the writing was received in response to a communication sent 
to the person ,,,ho is claimed by the proponent of the evidence 
to be the author of the writing. 

Comment. Section 1420 provides a method of authentication recog­
nized in California case law but not previously reflected in California 
statutes. House Grain Co. v. Finerman & Sons, 116 Cal. App.2d 485, 
253 P.2d 1034 (1953). 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Authentication required, see § 1401 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 
Person, see § 175 
Writing, see § 250 

Presumption of receipt of letter, see § 641 

§ 1421. Authentication by content 
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1421. A writing may be authenticated by evidence that the 
writing refers to or states matters that are unlikely to be 
known to anyone other than the person who is claimed by the 
proponent of the evidence to be the author of the writing. 

Comment. Section 1421 provides a method of authentication recog­
nized in California case law but not previously reflected in California 
statutes. Chaplin v. Sullivan, 67 Cal. App.2d 728, 734, 155 P.2d 368, 
372 (1945). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Authentication required, see § 1401 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 
Person, see § 175 
Writing, see § 250 

Article 3. Presumptions Affecting Acknowledged Writings and 
Official Writings 

§ 1450. Classification of presumptions in article 
1450. The presumptions established by this article are pre­

sumptions affecting the burden of producing evidence. 
Comment. This article (Sections 1450-1454) lists several presump­

tions that may be used to authenticate particular kinds of writings. 
Section 1450 prescribes the effect of these presumptions. They require 
a finding of authenticity unless the adverse party produces evidence 
sufficient to sustain a finding that the writing in question is not au­
thentic. See EVIDENCE CODE § 604 and the Comment thereto. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFEREXCES 
Definitions: 

Burden of producing evidence, see § 110 
Presumption, see § 600 

Presumption affecting the burden of producing evidence, effect of, see § 604 

§ 1451. Acknowledged writings 
1451. A certificate of the acknowledgment of a writing 

other than a will, or a certificate of the proof of such a writing, 
is prima facie evidence of the facts recited in the certificate 
and the genuineness of the signature of each person by whom 
the 'writing purports to have been signed if the certificate meets 
the requirements of Article 3 (commencing with Section 1180) 
of Chapter 4, Title 4, Part 4, Division 2 of the Civil Code. 
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Comment. Section 1451 continues in effect and restates a method of 
authenticating private writings that is contained in Code of Civil Pro­
cedure Section 1948. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Person, see § 175 
Writing, see § 250 

CROSS· REFERENCES 

Prima facie evidence, effect of, see §§ 602, 604, 1450 
Recorded writings, see §§ 1532, 1600 

§ 1452. Official seals 
1452. A seal is presumed to be genuine and its use author­

ized if it purports to be the seal of: 
(a) The United States or a department, agency, or public 

employee of the United States. 
(b) A public entity in the United States or a department, 

agency, or public employee of such public entity. 
(c) A nation recognized by the executive power of the 

United States or a department, agency, or officer of such 
nation. 

(d) A public entity in a nation recognized by the executive 
power of the United States or a department, agency, or officer 
of such public entity. 

(e) A court of admiralty or maritime jurisdiction. 
(f) A notary public within any state of the United States. 

Comment. Sections 1452 and 1453 eliminate the need for formal 
proof of the genuineness of certain official seals and signatures when 
such proof would otherwise be required by the general requirement of 
authentication. 

Under existing law, formal proof of many of the signatures and seals 
mentioned in Sections 1452 and 1453 is not required because such signa­
tures and seals are the subject of judicial notice. CODE CIV. PROC. 
§ 1875(5), (6), (7), (8). (Section 1875 is superseded by Division 4 
(Sections 450-460) of the Evidence Code.) The parties may not dispute 
a matter that has been judicially noticed. CODE CIV. PROC. § 2102 
(superseded by EVIDENCE CODE § 457). Hence, judicial notice of facts 
should be confined to matters concerning which there can be no reason­
able dispute. The authenticity of writings purporting to be official writ­
ings should not be determined conclusively by the judge when there is 
serious dispute as to such authenticity. Therefore, Sections 1452 and 
1453 provide that the official seals and signatures mentioned shall be 
presumed genuine and authorized until evidence is introduced sufficient 
to sustain a finding that they are not genuine or authorized. When 
there is such evidence disputing the authenticity of an official seal or 
signature, the trier of fact is required to determine the question of 
authenticity without regard to any presumption created by this section. 
See EVIDENCE CODE § 604 and the Comment thereto. 
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This procedure will dispense with the necessity for proof of authen­
ticity when there is no real dispute as to such authenticity, but it will 
assure the parties the right to contest the authenticity of official writ­
ings when there is a real dispute as to such authenticity. 
[Law Revision Commission Comment (Recommendation, January 1965) ; technical 

correction-Senate J., Apr. 21, 1965] 

CROSS-REFERENCES 
Authentication required, see § 1401 
Definitions: 

Public employee, see § 195 
Public entity. see § 200 
State, see § 220 

Presumption, effect of, see §§ 604, 1450 

§ 1453. Domestic official signatures 
1453. A signature is presumed to be genuine and author­

ized if it purports to be the signature, affixed in his official 
capacity, of: 

(a) A public employee of the United States. 
(b) A public employee of any public entity in the United 

States. 
(c) A notary public within any state of the United States. 

Comment. See the Comment to Section 1452. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Authentication required, see § 1401 
Definitions: 

Public employee, see § 195 
Public entity, see § 200 
State, see § 220 

Presumption, effect of, see §§ 604, 1450 

§ 1454. Foreign official signatures 
1454. A signature is presumed to be genuine and author­

ized if it purports to be the signature, affixed in his official 
capacity, of an officer, or deputy of an officer, of a nation or 
public entity in a nation recognized by the executive power of 
the United States and the writing to which the signature is 
affixed is accompanied by a final statement certifying the gen­
uineness of the signature and the official position of (a) the 
person who executed the writing or (b) any foreign official 
who has certified either the genuineness of the signature and 
official position of the person executing the writing or the 
genuineness of the signature and official position of another 
foreign official who has executed a similar certificate in a chain 
of such certificates beginning with a certificate of the genuine­
ness of the signature and official position of the person execut­
ing the writing. The final statement may be made only by a 
secretary of an embassy or legation, consul general, consul, 
vice consul, consular agent, or other officer in the foreign serv­
ice of the United States stationed in the nation, authenticated 
by the seal of his office. 

Comment. Section 1454 supersedes the somewhat complex procedure 
for authenticating foreign official writings that is contained in subdi-
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vision 8 of Code of Civil Procedure Section 1918. Section 1454 is based 
on a proposed amendment to Rule 44 of the Federal Rules of Civil 
Procedure that has been prepared by the Advisory Committee on Civil 
Rules, the Commission and Advisory Committee on International Rules 
of Judicial Procedure, and the Columbia Law School Project on Inter­
national Procedure. Proposed Amendments to Rules of Civil Procedure 
for the United States District Courts with Advisory Committee's Notes 
(mimeo., Feb. 25, 1964). Rule 44 and the proposed amendment, how­
ever, deal only with the question of authenticating copies of foreign 
official writings. Section 1454 relates to the authentication of any for­
eign official writing, whether it be an original or a copy. 

The procedure set forth in Section 1454 is necessary for the reason 
that a United States foreign service officer may not be able to certify 
to the official position and signature of a particular foreign official. 
Accordingly, this section permits the original signature to be certified 
by a higher foreign official, whose signature can in turn be certified by 
a still higher official, and such certifications can be continued in a chain 
until a foreign official is reached as to whom the United States foreign 
service officer has adequate information upon which to base his final 
certification. See, e.g., New York Life Ins. Co. v. Aronson, 38 F. Supp. 
687 (W.D. Pa. 1941). 

See also the Comment to Section 1452. 
[Law Revision Co=ission Comment (Reco=endation, January 1965)] 

CROSS-REFERENCES 
Authentication required, see § 1401 
Definitions: 

Public entity, see § 200 
Writing, see § 250 

Presumption, effect of, see §§ 604, 1450 

CHAPTER 2. SECONDARY EVIDENCE OF WRITINGS 

Article 1. Best Evidence Rule 

§ 1500. The best evidence rule 
1500. Except as otherwise provided by statute, no evidence 

other than the writing itself is admissible to prove the con­
tent of a writing. This section shall be known and may be 
cited as the best evidence rule. 

Comment. Section 1500 states the best evidence rule. This rule is 
now found in Code of Civil Procedure Sections 1855, 1937, and 1938, 
which are superseded by this article. The rule is that, unless certain 
exceptional conditions exist, the content of a writing must be proved 
by the original writing and not by testimony as to its content or a copy 
of the writing. The rule is designed to minimize the possibilities of mis­
interpretation of writings by requiring the production of the original 
writings themselves, if available. 

The rule stated in Section 1500 applies "except as otherwise pro­
vided by statute." Sections 1501-1510 list certain exceptions to the 
rule. Other statutes may create further exceptions. See, e.g., EVIDENCE 
CODE §§ 1550 and 1562, making copies of particular records admissible 
to the same extent as the originals would be. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Definitions: 

Evidence, see § 140 
Statute, see § 230 
Writing, see § 250 

Hospital records, see §§ 1560-1566 
Official writings and recorded writings, see §~ 1530, 1532,1600 
Photographic copies, admissibility of, see §§ 1550, 1551 
Record of conveyance pursuant to legal process, see § 1603 
Recorded writing destroyed by calamity, see § 1601 
Secondary evidence of contents of writings, see §§ 1501-1510 
Spanish title papers, duplicate copies, see § 1605 

§ 1501. Copy of lost or destroyed writing 
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1501. A copy of a writing is not made inadmissible by the 
best evidence rule if the writing is lost or has been destroyed 
without fraudulent intent on the part of the proponent of the 
evidence. 

Comment. Section 1501 states an exception to the best evidence rule 
that is now found in Section 1855, subdivision 1, of the Code of Civil 
Procedure. Section 1501 requires the loss or destruction of the writing 
to have been without fraudulent intent on the part of the proponent of 
the evidence. Although no similar requirement appears in Section 1855, 
the cases construing this section have nonetheless imposed this re­
quirement. Bagley v. McMickle, 9 Cal. 430, 446-447 (1858). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Best evidence rule, see § 1500 
Definitions: 

Evidence, see § 140 
Writing, see § 250 

Photographic copy of lost or destroyed writing, see § 1551 
Recorded writing lost or destroyed by calamity, see § 1601 
See also the Cross-References under Section 1601 

§ 1502. Copy of unavailable writing 

1502. A copy of a writing is not made inadmissible by the 
best evidence rule if the writing was not reasonably procur­
able by the proponent by use of the court's process or by other 
available means. 

Comment. The exception stated in Section 1502 is not stated in the 
existing statutes. However, writings not subject to production through 
use of the court's process have been treated as "lost" writings, and 
secondary evidence has been admitted under the provisions of subdivi­
sion 10f Section 1855. See, e.g., Zellerbach v. Allenberg, 99 Cal. 57, 33 
Pac. 786 (1893). Because such writings have been treated as lost, the 
cases have admitted secondary evidence even when the original has 
been procurable by the proponent of the evidence by means other than 
the court's process. See, e.g., Koenig v. Steinbach, 119 Cal. App. 425, 
6 P.2d 525 (1931) ; Mackroth v. Sladky, 27 Cal. App. 112,148 Pac. 978 
(1915). Section 1502 changes the rule of these cases and makes sec­
ondary evidence inadmissible if the proponent has any reasonable 
means available to procure the writing, even though it is beyond the 
reach of the court's process. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS· REFERENCES 
Best evidence rule, see § 1500 
Definition: 

Writing, see § 250 

§ 1503. Copy of writing under control of opponent 
1503. (a) A copy of a writing is not made inadmissible by 

the best evidence rule if, at a time when the writing was under 
the control of the opponent, the opponent was expressly or 
impliedly notified, by the pleadings or otherwise, that the 
writing would be needed at the hearing, and on request at the 
hearing the opponent has failed to produce the writing. In a 
criminal action, the request at the hearing to produce the 
writing may not be made in the presence of the jury. 

(b) Though a writing requested by one party is produced 
by another, and is thereupon inspected by the party calling 
for it, the party calling for the writing is not obliged to intro­
duce it as evidence in the action. 

Comment. Subdivision (a) of Section 1503 states an exception to 
the best evidence rule that is now found in subdivision 2 of Section 
1855 and in Section 1938 of the Code of Civil Procedure. Under exist­
ing law, notice to produce the writing is unnecessary where the writing 
is itself a notice or where it has been wrongfully obtained or withheld 
by the adverse party. Section 1503 requires a notice to produce the 
writing in these cases, too. In most instances, the pleadings will give 
the requisite pretrial notice; in those cases where they do not, little 
hardship is imposed upon the proponent by requiring notice. 

Under existing law, secondary evidence of the content of a writing 
is admissible in a criminal case without notice to the defendant upon a 
prima facie showing that the writing is in the defendant's possession. 
People v. Chapman, 55 Cal. App. 192, 203 Pac. 126 (1921). In fact, 
a request for the document at the trial is improper. People v. Powell, 
71 Cal. App. 500, 236 Pac. 311 (1925). However, if the defendant 
objects to the introduction of secondary evidence of the writing, the 
prosecution may then request the defendant to produce it. People v. 
Rial, 23 Cal. App. 713, 139 Pac. 661 (1914). The possible prejudice 
to a defendant that may be caused by a request in the presence of the 
jury for the production of a writing is readily apparent; but, even 
if the impropriety of such a request is conceded, there appears to be 
no reason to deprive the defendant completely of his right to a pre­
trial notice and a request at the trial for production of the original. 
The notice and request do not require the defendant to produce the 
writing; they merely authorize the proponent to introduce secondary 
evidence of the writing upon the defendant's failure to produce it. 
Thus, subdivision (a) preserves the defendant's rights but avoids the 
possible prejudice to him by requiring the request at the trial to be 
made out of the presence and hearing of the jury. 

Similarly, subdivision (a) avoids any possible prejudice to the prose­
cution that might result from a request being made by the defendant in 
the presence of the jury for the production of a writing that is pro­
tected by a privilege. For the possible consequences of the prosecu­
tion's reliance on a privilege in a criminal action, see EVIDENCE CODE 
§ 1042. 
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Subdivision (b) of Section 1503 restates and supersedes the provi­
sions of Code of Civil Procedure Section 1939. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Best evidence rule, see § 1500 
Definitions: 

Action, see § 105 
Criminal action, see § 130 
Evidence, see § 140 
Hearing, see § 145 
Writing, see § 250 

§ 1504. Copy of collateral writing 
1504. A copy of a writing is not made inadmissible by the 

best evidence rule if the writing is not closely related to the 
controlling issues and it would be inexpedient to require it"! 
production. 

Comment. Section 1504 states an exception for writings that are col­
lateral to the principal issues in the case. The exception is well recog­
nized elsewhere. See MCCORMICK, EVIDENCE § 200 (1954). However, 
an early California case rejected it in dictum, and the issue apparently 
has not been raised on appeal since then. Poole v. Gerrard, 9 Cal. 593 
(1858). See Tentative Recommendation and a Study Relating to 'he 
Uniform Rules of Evidence (Article IX. Authentication and Content 
of Writings), 6 CAL. LAW REVISION COMM'N, REp., REe. & STUDIES 100, 
154 (1964). The exception is desirable, for it precludes hypertechnical 
insistence on the best evidence rule when production of the writing in 
question would be impractical and its contents are not closely related 
to any important issue in the case. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Best evidence rule, see § 1500 
Definition: 

Writing, see § 250 

§ 1505. Other secondary evidence of writings described in Sections 1501-1504 
1505. If the proponent does not have in his possession or 

under his control a copy of a writing described in Section 
1501, 1502, 1503, or 1504, other secondary evidence of the con­
tent of the writing is not made inadmissible by the best evi­
dence rule. This section does not apply to a writing that is also 
described in Section 1506 or 1507. 

Comment. Sections 1501-1504 permit a copy of a writing described 
in those sections to be admitted despite the best evidence rule. Section 
1505 provides that oral testimony of the content of a writing described 
in Sections 1501-1504 may be admitted when the proponent of the evi­
dence does not have a copy of the writing in his possession or under 
his control. 

The final paragraph of Code of Civil Procedure Section 1855 pro­
vides that either a copy or oral testimony may be used to prove the 
content of a writing when the original is unavailable. However, despite 
the language in Section 1855, two California cases have held that the 
proponent must prove the content of such writings by a copy if he has 
one. Ford v. Cunningham, 87 Cal. 209, 25 Pac. 403 (1890) ; Murphy v. 
Nielsen, 132 Cal. App.2d 396,282 P.2d 126 (1955). 

11-46607 
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Section 1505 codifies the requirement of these cases. A copy is better 
evidence of the content of a writing than testimony; hence, when a 
person seeking to prove such content has a copy in his possession or 
control, he should be required to produce it. 4 WIGMORE, EVIDENCE 
§§ 1266-1268 (3d ed. 1940). 

Unlike Section 1508 (pertaining to official writings), Section 1505 
does not require a showing of reasonable diligence to obtain a copy as 
a foundation for the introduction of testimonial secondary evidence. 
Although the proponent of the evidence may easily obtain a copy of a 
writing in official custody or show that the writing has been destroyed 
so that none is available, he may find it extremely difficult to show the 
unavailability of copies of writings in private custody. He may have 
no means of knowing whether any copies have been made or, if made, 
who has custody of them; yet, his right to introduce testimonial sec­
ondary evidence might be defeated merely by the opponent's showing 
that a copy, previously unknown to the proponent, does exist and is 
within reach of the court's process. The proponent's right to introduce 
testimonial secondary evidence of such writings should not be so easily 
defeated. Hence, Section 1505 requires no showing of reasonable dili­
gence to obtain a copy of the writing. Of course, if the opponent knows 
of e. copy that is available, he can compel its production and thus pro­
tect himself against any misrepresentation made in the proponent's 
evidence of the content of the writing. 
[Law Revision Commission C<>mment (Recommendation, January 1965)] 

Best evidence rule, see § 1500 
Definitions: 

Evidence, see § 140 
Writing, see § 250 

OROSS-REFERENCES 

§ 1506. Copy of public writing 
1506. A copy of a writing is not made inadmissible by the 

best evidence rule if the writing is a record or other writing 
that is in the custody of a public entity. 

Comment. Section 1506 restates an exception to the best evidence 
rule that is now found in subdivision 3 of Code of Civil Procedure 
Section 1855. 
[Law Revision Commission C<>mment (Recommendation, January 1965)] 

OROSS-REFERENCES 
Best evidence rule, see § 1500 
Definitions: 

Public entity, see § 200 
Writing, see § 250 

Official writings and recorded writings, see §§ 1530,1532,1600 

§ 1507. Copy of recorded writing 
1507. A copy of a writing is not made inadmissible by the 

best evidence rule if the writing has been recorded in the pub­
lic records and the record or an attested or a certified copy 
thereof is made evidence of the writing by statute. 

Comment. Section 1507 restates an exception to the best evidence 
rule that is now found in subdivision 4 of Code of Civil Procedure 
Section 1855. 
[Law Revision Commission C<>mment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Best evidence rule, see § 1500 
Definitions: 

Evidence, see § 140 
Statute, see § 230 
Writing, see § 250 

Official writings and recorded writings, see §§ 1530, 1532, 1600 

§ 1508. Other secondary evidence of writings described in 
Sections 1506 and 1507 

1279 

1508. If the proponent does not have in his possession a 
copy of a writing described in Section 1506 or 1507 and could 
not in the exercise of reasonable diligence have obtained a 
copy, other secondary evidence of the content of the writing 
is not made inadmissible by the best evidence rule. 

Comment. The final paragraph of Code of Civil Procedure Section 
1855 requires that the content of official writings be proved by a copy. 
Despite the unequivocal language of that section, the courts have per­
mitted testimonial secondary evidence when a copy could not be pro­
cured because of the destruction of the original. Hibernia Savings &; 
Loan Soc. v. Boyd, 155 Cal. 193, 100 Pac. 239 (1909) ; Seaboard Nat'l 
Bank v. Ackerman, 16 Cal. App. 55,116 Pac. 91 (1911). 

Section 1508 also permits testimonial evidence of the content of an 
official writing when a copy cannot be obtained. However, because 
copies of official writings usually can be readily obtained, Section 1508 
requires a party to exercise reasonable diligence to obtain such a copy. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Best evidence rule, see § 1500 
Definitions: 

Evidence, see § 140 
Writing, see § 250 

§ 1509. Voluminous writings 
1509. Secondary evidence, whether written or oral, of the 

content of a writing is not made inadmissible by the best evi­
dence rule if the writing consists of numerous accounts or 
other writings that cannot be examined in court without great 
loss of time, and the evidence sought from them is only the 
general result of the whole; but the court in its discretion 
may require that such accounts or other writings be produced 
for inspection by the adverse party. 

Comment. Section 1509 restates an exception to the best evidence 
rule that is found in subdivision 5 of Code of Civil Procedure Section 
1855. The final clause, permitting the court to require production of the 
underlying records, is based on a principle that has been recognized 
in dicta by the California courts. See, e.g., People v. Doble, 203 Cal. 
510, 515, 265 Pac. 184, 187 (1928) ("we, of course, are not intending 
to hold that the books in each case must be actually received in evi­
dence to warrant the introduction of such summary so long as they are 
available for use of the opposing party ... "). 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Best evidence rule, see § 1500 
Definitions: 

Evidence, see § 140 
Writing, see § 250 

§ 1510. Copy of writing produced at the hearing 
1510_ A copy of a writing is not made inadmissible by the 

best evidence rule if the writing has been produced at the 
hearing and made available for inspection by the adverse party. 

Comment. Section 1510 is designed to permit the owner of a writing 
that is needed for evidence to leave a copy for the court's use and to 
retain the original in his own possession. The exception is valuable for 
business records that are needed in the continuing operation of the 
business_ If the original is produced in court for inspection, a copy may 
be left for the court's use and the original returned to the owner. Of 
course, if the original shows erasures or other marks of importance that 
are not apparent on the copy, the adverse party may place the orig­
inal in evidence himself. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Best evidence rule, see § 1500 
Definitions: 

Hearing, see § 145 
Writing, see § 250 

CROSS-REFERENCES 

Article 2. Official Writings and Recorded Writings 

§ 1530. Copy of writing in official custody 
1530. (a) A purported copy of a writing in the custody 

of a public entity, or of an entry in such a writing, is prima 
facie evidence of the existence and content of such writing 
or entry if: 

(1) The copy purports to be published by the authority of 
the nation or state, or public entity therein, in which the writ­
ing is kept; 

(2) The office in which the writing is kept is within the 
United States or within the Panama Canal Zone, the Trust 
Territory of the Pacific Islands, or the Ryukyu Islands, and 
the copy is attested or certified as a correct copy of the writing 
or entry by a public employee, or a deputy of a public em­
ployee, having the legal custody of the writing; or 

(3) The office in which the writing is kept is not within 
the United States or any other place described in paragraph 
(2) and the copy is attested as a correct copy of the writing 
or entry by a person having authority to make the attestation. 
The attestation must be accompanied by a final statement 
certifying the genuineness of the signature and the official posi­
tion of (i) the person who attested the copy as a correct copy 
or (ii) any foreign official who has certified either the genuine­
ness of the signature and official position of the person attest­
ing the copy or the genuineness of the signature and official 
position of another foreign official who has executed a similar 
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certificate in a chain of such certificates beginning with a cer­
tificate of the genuineness of the signature and official position 
of the person attesting the copy. The final statement may be 
made only by a secretary of an embassy or legation, consul 
general, consul, vice consul, consular agent, or other officer in 
the foreign service of the United States stationed in the nation 
in which the writing is kept, authenticated by the seal of his 
office. 

(b) The presumptions established by this section are pre­
sumptions affecting the burden of producing evidence. 

Comment. Section 1530 deals with three evidentiary problems. First, 
it is concerned with the problem of proving the content of an original 
writing by means of a copy, i.e., the best evidence rule. See EVIDENCE. 
Code § 1500. Second, it is concerned with authentication, for the copy 
must be authenticated as a copy of the original writing. EVIDENCE CODE 
§ 1401. Finally, it is concerned with the hearsay rule, for a certification 
or attestation of authenticity is "a statement that was made other than 
by a witness while testifying at the hearing and that is offered to prove 
the truth of the matter stated." EVIDENCE CODE § 1300. Because this 
section is principally concerned with the use of a copy of a writing to 
prove the content of the original, it is located in the division relating 
to secondary evidence of writings. 

Under existing California law, certain official records may be proved 
by copies purporting to have been published by official authority or by 
copies with attached certificates containing certain requisite seals and 
signatures. The rules are complex and detailed and appear for the most 
part in Article 2 (beginning with Section 1892) of Chapter 3, Title 2, 
Part IV of the Code of Civil Procedure. 

Section 1530 substitutes for these rules a uniform rule that can be 
applied to all writings in official custody found within the United 
States and another rule applicable to all writings in official custody 
found outside the United States. 

Subdivision (a)(1). Subdivision (a) (1) of Section 1530 provides 
that an official writing may be proved by a copy purporting to be pub­
lished by official authority. Under Section 1918 of the Code of Civil 
Procedure, the acts and proceedings of the executive and legislature 
of any state, the United States, or a foreign government may be proved 
by documents and journals published by official authority. Subdivision 
(a) (1) in effect makes these provisions of Section 1918 applicable to 
all classes of official documents. This extension of the means of proving 
official documents will facilitate the proof of many official documents 
the authenticity of which is presumed (EVIDENCE CODE § 644) and is 
seldom subject to question. 

Subdivision (a)(2) and (a)(3) generally. Paragraphs (2) and (3) 
of subdivision (a) of Section 1530 set forth the rules for provin!! the 
content of writings in official custody by attested or certified copies. A 
person who" attests" a writing merely affirms it to be true or genuine 
by his signature. BLACK, IJAW DICTIONARY (4th ed. 1951). Existing 
California statutes require certain writings to be "certified." Section 
1923 of the Code of Civil Procedure (superseded by Evidence Code 
Section 1531) provides that the certificate affixed to a certified copy 



1282 EVIDENCE CODE-WRITINGS 

must state that the copy is a correct copy of the original, must be signed 
by the certifying officer, and must be under his seal of office, if he has 
one. Thus, the only difference between the words" attested" and "cer­
tified" is that the existing statutory definition of "certified" requires 
the use of a seal, if the authenticating officer has one, whereas the 
definition of "attested" does not. Section 1530 eliminates the require­
ment of the seal by the use of the word" attested." However, Section 
1530 retains, in addition, the word "certified" because it is the more 
familiar term in California practice. 

Subdivision (a)(2). Under existing law, copies of many records of 
the United States government and of the governments of sister states 
may be proved by a copy certified or attested by the custodian alone. 
See, e.g., CODE Crv. PROC. §§ 1901 and 1918(1), (2), (3), (9); CORP. 
CODE § 6600. Yet, other official writings must be certified or attested 
not only by the custodian but also by a higher official certifying the 
authority and signature of the custodian. In order to provide a uniform 
rule for the proof of all domestic official writings, subdivision (a) (2) 
extends the simpler and more expeditious procedure to all official writ­
ings within the United States. 

Subdivision (a)(3). Under existing law, some foreign official rec­
ords may be proved by a copy certified or attested by the custodian 
alone. See CODE Crv. PROC. § § 1901 and 1918 ( 4). Yet, other copies of 
foreign official writings must be accompanied by three certificates: one 
executed by the custodian, another by a higher official certifying the 
authority and signature of the custodian, and a third by still another 
official certifying the signature and official position of the second offi­
cial. See CODE Crv. PROC. §§ 1906 and 1918(8). 

For these complex rules, subdivision (a) (3) of Section 1530 sub­
stitutes a relatively simple and uniform procedure that is applicable 
to all classes of foreign official writings. Subdivision (a) (3) is based 
on a proposed amendment to Rule 44 of the Federal Rules of Civil 
Procedure that has been prepared by the Advisory Committee on Civil 
Rules, the Commission and Advisory Committee on International Rules 
of Judicial Procedure, and the Columbia Law School Project on Inter­
national Procedure. Proposed Amendments to Rules of Civil Procedure 
for the United States District Courts with Advisory Committee's 
Notes (mimeo., Feb. 25, 1964). 

Subdivision (a) (3) requires that the copy be attested as a correct 
copy by "a person having authority to make the attestation." In some 
foreign countries, the person with authority to attest a copy of an 
official writing is not necessarily the person with legal custody of the 
writing. See 2B BARRON & HOLTZOFF, FEDERAL PRACTICE PROCEDURE 
§ 992 (Wright ed. 1961). In such a case, subdivision (a) (3) requires 
that the attester's signature and official position be certified by another 
official. If this is a United States foreign service officer stationed in the 
country, no further certificates are required. If a United States foreign 
service officer is not able to certify to the signature and official position 
of the attester, subdivision (a) (3) permits the attester's signature and 
official position to be certified by a higher foreign official, whose signa­
ture can in turn be certified by a still higher official. Such certifications 
can be continued in a chain until a foreign official is reached as to 
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whom the United States foreign service officer has adequate informa­
tion upon which to base his final certification. See, e.g., New York Life 
Ins. Co. v. Aronson, 38 F. Supp. 687 (W.D. Pa. 1941). 

Subdivision (b). Where evidence is introduced that is sufficient to 
sustain a finding that the copy is not a correct copy, the trier of fact 
is required to determine whether the copy is a correct copy without 
regard to the presumptions created by this section. See EVIDENCE CODE 
§ 604 and the Comment thereto. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Attestation or certification of writing, see § 1531 
Best evidence rule, see §§ 1500, 1506, 1507 
Books published by public authority, presumption, see § 644 
Conveyance pursuant to legal process, certified copy, see § 1603 
Definitions: 

Burden of producing evidence, see § 110 
Evidence, see § 140 
Presumption, see § 600 
Public employee, see § 195 
Public entity, see § 200 
State, see § 220 
Writing, see § 250 

Official seals and signatures presumed genuine, see §§ 1450, 1452-1454 
Presumption affecting the burden of producing evidence, effect of, see § 604 
Prima facie evidence, effect oJ, see § 602 
Spanish title papers, copies as prima facie evidence, see § 1605 

§ 153l. Certification of copy for evidence 
1531. For the purpose of evidence, whenever a copy of a 

writing is attested or certified, the attestation or certificate 
must state in substance that the copy is a correct copy of the 
original, or of a specified part thereof, as the case may be. 

Comment. Section 1531 is based on the provisions of Section 1923 
of the Code of Civil Procedure. The language has been modified to 
define the process of attestation as well as the process of certification. 
Since Section 1530 permits a writing to be attested or certified for pur­
poses of evidence without the attachment of an official seal, Section 
1531 omits any requirement of a seal. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Writing, see § 250 

CROSS-REFERENCES 

§ 1532. Official record of recorded writing 
1532. (a) The official record of a writing is prima facie 

evidence of the existence and content of the original recorded 
writing if: 

(1) The record is in fact a record of an office of a public 
entity; and 

(2) A statute authorized such a writing to be recorded in 
that office. 

(b) The presumption established by this section is a pre­
sumption affecting the burden of producing evidence. 
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Comment. Section 1530 authorizes the use of a copy of a writing in 
official custody to prove the content of that writing. When a writing 
has been recorded, Section 1530 merely permits a certified copy of the 
record to be used to prove the record, not the original recorded writing. 
Section 1532 permits the official record to be used to prove the content 
of the original recorded writing. However, under the provisions of 
Section 1401, the original recorded writing must be authenticated 
before the copy can be introduced. If the writing was executed by a 
public official, or if a certificate of acknowledgment or proof was at­
tached to the writing, the original writing is presumed to be authentic 
and no further evidence of authenticity is required. EVIDENCE CODE 
§§ 1450, 1451, and 1453. 

Where evidence is introduced that is sufficient to sustain a finding 
that the original writing is not authentic, the trier of fact is required 
to determine the authenticity of the original writing without regard to 
the presumption created by this section. See EVIDENCE CODE § 604 
and the Comment thereto. 

Code of Civil Procedure Section 1951 (superseded by Evidence Code 
Section 1600) is similar to Section 1532, but the Code of Civil Pro­
cedure section relates only to writings affecting property. Section 1532 
extends the principle of the Code of Civil Procedure section to all 
recorded writings. There is no comparable provision in existing law. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Best evidence rule, see §§ 1500, 1507 
Definitions: 

Burden of producing evidence, see § 110 
Evidence, see § 140 
Presumption, see § 600 
Public entity, see § 200 
Statute, see § 230 
Writing, see § 250 

Presumption affecting the burden of producing evidence, effect of, see § 604 
Prima facie evidence, effect of, see § 602 
Record destroyed by calamity, see § 1601 
Record of writing affecting property, see § 1600 

Article 3. Photographic Copies of Writings 

§ 1550. Photographic copies made as business records 
1550. A photostatic, microfilm, microcard, miniature photo­

graphic or other photographic copy or reproduction, or an en­
largement thereof, of a writing is as admissible as the writing 
itself if such copy or reproduction was made and preserved as 
a part of the records of a business (as defined by Section 
1270) in the regular course of such business. The introduction 
of such copy, reproduction, or enlargement does not preclude 
admission of the original writing if it is still in existence. 

Comment. Section 1550 continues in effect those provisions of the 
Uniform Photographic Copies of Business and Public Records as Evi­
dence Act that are now found in Code of Civil Procedure Section 
1953i. 

Section 1550 omits the requirement, contained in Section 1953i of 
the Code of Civil Procedure, that the original writing be a. business 
record. As long as the original writing is admissible under any ex­
ception to the hearsay rule, its trustworthiness is sufficiently assured; 



EVIDENCE CODE-WRITINGS 1285 

and the requirement that the photographic copy be made in the regular 
course of business sufficiently assures the trustworthiness of the copy. 
If the original is admissible not as an exception to the hearsay rule but 
as evidence of an ultimate fact in the case (e.g., a will or a con tract) , 
a photographic copy, the trustworthiness of which is sufficiently as­
sured by the fact that it was made in the regular course of business, 
should be as admissible as the original. 
[Law Revision Commission Comment lRecommendation, January 19(5)] 

CROSS-REFERENCES 
Definition: 

Writing, see § 250 

§ 1551. Photographic copies where original destroyed or lost 
1551. A print, whether enlarged or not, from a photo­

graphic film (including a photographic plate, microphoto­
graphic film, photostatic negative, or similar reproduction) 
of an original writing destroyed or lost after such film was 
taken is as admissible as the original writing itself if, at the 
time of the taking of such film, the person under whose di­
rection and control it was taken attached thereto, or to the 
sealed container in which it was placed and has been kept, or 
incorporated in the film, a certification complying with the 
provisions of Section 1531 and stating the date on which, and 
the fact that, it was so taken under his direction and control. 

Comment. Section 1551 restates without substantive change the pro­
visions of Code of Civil Procedure Section 1920b. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CROSS-REFERENCES 
Definition: 

Writing, see § 250 

Article 4. Hospital Records 

§ 1560. Compliance with subpoena duces tecum for hospital records 
1560. (a) As used in this article, "hospital" means a hos­

pital located in this state that is operated by a public entity 
or any licensed hospital located in this state. 

(b) Except as provided in Section 1564, when a subpoena 
duces tecum is served upon the custodian of records or other 
qualified witness from a hospital in an action in which the 
hospital is neither a party nor the place where any cause 
of action is alleged to have arisen and such subpoena requires 
the production of all or any part of the records of the hospital 
relating to the care or treatment of a patient in such hospital, 
it is sufficient compliance therewith if the custodian or other 
officer of the hospital, within five days after the receipt of 
such subpoena, delivers by mail or otherwise a true and correct 
copy (which may be a photographic or microphotographic re­
production) of all the records described in such subpoena to the 
clerk of court or to the court if there be no clerk or to such 
other person as described in subdivision (a) of Section 2018 
of the Code of Civil Procedure, together with the affidavit de­
scribed in Section 1561. 
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(c) The copy of the records shall be separately enclosed in 
an inner envelope or wrapper, sealed, with the title and num­
ber of the action, name of witness, and date of subpoena clearly 
inscribed thereon; the sealed envelope or wrapper shall then 
be enclosed in an outer envelope or wrapper, sealed, directed 
as follows: 

(1) If the subpoena directs attendance in court, to the clerk 
of such court, or to the judge thereof if there be no clerk. 

(2) If the subpoena directs attendance at a deposition or 
other hearing, to the officer before whom the deposition is to 
be taken, at the place designated in the subpoena for the taking 
of the deposition or at his place of business. 

(3) In other cases, to the officer, body, or tribunal conduct­
ing the hearing, at a like address. 

(d) Unless the parties to the proceeding otherwise agree, 
or unless the sealed envelope or wrapper is returned to a 
witness who is to appear personally, the copy of the records 
shall remain sealed and shall be opened only at the time of 
trial, deposition, or other hearing, upon the direction of the 
judge, officer, body, or tribunal conducting the proceeding, in 
the presence of all parties who have appeared in person or 
by counsel at such trial, deposition, or hearing. Records which 
are not introduced in evidence or required as part of the 
record shall be returned to the person or entity from whom 
received. 

Comment. Section 1560 is the same in substance as Code of Civil 
Procedure Section 1998, except for the clarifying definition of "hospi­
tal" added in subdivision (a). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Definitions: 
Action, see § 105 
Hearing, see § 145 
Public entity, see § 200 

CROSS-REFERENCES 

§ 1561. Affidavit accompanying records 

1561. (a) The records shall be accompanied by the affi­
davit of the custodian or other qualified witness, stating in 
substance each of the following: 

(1) That the affiant is the duly authorized custodian of the 
records and has authority to certify the records. 

(2) That the copy is a true copy of all the records described 
in the subpoena. 

(3) That the records were prepared by the personnel of 
the hospital, staff physicians, or persons acting under the 
control of either, in the ordinary course of hospital business 
at Or near the time of the act, condition, or event. 

(b) If the hospital has none of the records described, or 
only part thereof, the custodian shall so state in the affidavit, 
and deliver the affidavit and such records as are available in 
the manner provided in Section 1560. 
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Comment. Section 1561 restates without substantive change the pro­
visions of Code of Civil Procedure Section 1998.I. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Affidavit as evidence, see § 1562 
Definition: 

Hospital, see § 1560 

§ 1562. Admissibility of affidavit and copy of records 
1562. The copy of the records is admissible in evidence to 

the same extent as though the original thereof were offered 
and the custodian had been present and testified to the matters 
stated in the affidavit. The affidavit is admissible as evidence of 
the matters stated therein pursuant to Section 1561 and the 
matters so stated are presumed true. When more than one per­
son has knowledge of the facts, more than one affidavit may be 
made. The presumption established by this section is a pre­
sumption affecting the burden of producing evidence. 

Comment. Section 1562 supersedes the provisions of Code of Civil 
Procedure Section 1998.2. Under Section 1998.2, the presumption pro­
vided in this section could be overcome only by a preponderance of the 
evidence. Section 1562, however, classifies the presumption as one affect­
ing the burden of producing evidence only. See EVIDENCE CODE §§ 603 
and 604 and the Oomments thereto. Section 1562 makes it clear, too, 
that the presumption relates only to the truthfulness of the matters 
required by Section 1561 to be stated in the affidavit. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965) 1 

CROSS-REFERENCES 
Best evidence rule, see § 1500 
Definitions: 

Burden of producing evidence, see § 110 
Presumption, see § 600 

Presumption affecting the burden of proof, effect of, see § 606 

§ 1563. One witness and mileage fee 
1563. This article shall not be interpreted to require tender 

or payment of more than one witness and mileage fee or other 
charge unless there is an agreement to the contrary. 

Comment. Section 1563 restates without substantive change the pro­
visions of Code of Civil Procedure Section 1998.3. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 1564. Personal attendance of custodian and production of original records 
1564. The personal attendance of the custodian or other 

qualified witness and the production of the original records is 
required if the subpoena duces tecum contains a clause which 
reads: 

"The personal attendance of the custodian or other qualified 
witness and the production of the original records is required 
by this subpoena. The procedure authorized pursuant to sub­
division (b) of Section 1560, and Sections 1561 and 1562, of 
the Evidence Code will not be deemed sufficient compliance 
with this subpoena. " 
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Comment. Section 1564 restates without substantive change the pro­
visions of Code of Civil Procedure Section 1998.4. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 1565. Service of more than one subpoena duces tecum 
1565. If more than one subpoena duces tecum is served 

upon the custodian of records or other qualified witness from 
a hospital and the personal attendance of the custodian or 
other qualified witness is required pursuant to Section 1564, 
the witness shall be deemed to be the witness of the party serv­
ing the first such subpoena duces tecum. 

Comment. Section 1565 restates without substantive change the pro­
visions of Code of Civil Procedure Section 1998.5. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Hospital, see § 1560 

§ 1566. Applicability of article 
1566. This article applies in any proceeding in which testi­

mony can be compelled. 
Comment. This section has no counterpart in the portion of the 

Code of Civil Procedure from which this article is taken. Section 1566 
is intended to preserve the original effect of Code of Civil Procedure 
Sections 1998-1998.5 by removing Sections 1560-1565 from the limiting 
provisions of Section 300. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CHAPTER 3. OFFICIAL WRITINGS AFFECTING PROPERTY 

§ 1600. Official record of document affecting property interest 
1600. The official record of a document purporting to 

establish or affect an interest in property is prima facie evi­
dence of the existence and content of the original recorded 
document and its execution and delivery by each person by 
whom it purports to have been executed if: 

(a) The record is in fact a record of an office of a public en­
tity; and 

(b) A statute authorized such a document to be recorded in 
that office. 

Comment. The sections in this chapter all relate to official writings 
affecting property. The provisions of some sections provide hearsay 
exceptions; other sections provide exceptions to the best evidence rule; 
still others provide authentication procedures. 

Section 1600 is based on Code of Civil Procedure Section 1951, 
which it supersedes. It is similar to Section 1532 of the Evidence Code, 
which applies to all recorded writings, but it gives an added effect to 
the writings covered by its provisions. Under Section 1600, as under 
existing law, if an instrument purporting to affect an interest in prop­
erty is recorded, a presumption of execution and delivery of the 
instrument arises. Thomas v. Peterson, 213 Cal. 672, 3 P.2d 306 (1931). 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Best evidence rule, see §§ 1500, 1507 
Definitions: 

Evidence, see § 140 
Person, see § 175 
Property, see § 185 
Public entity, see § 200 
Statute, see § 230 

Prima facie evidence, effect of, see § 602 
Record of recorded writing, see § 1532 

§ 1601. Proof of content of lost official record affecting property 

1289 

1601. (a) Subject to subdivisions (b) and (c), when in 
any action it is desired to prove the contents of the official 
record of any writing lost or destroyed by conflagration or 
other public calamity, after proof of such loss or destruction, 
the following may, without further proof, be admitted in evi­
dence to prove the contents of such record: 

(1) Any abstract of title made and issued and certified as 
correct prior to such loss or destruction, and purporting to 
have been prepared and made in the ordinary course of busi­
ness by any person engaged in the business of preparing and 
making abstracts of title prior to such loss or destruction; or 

(2) Any abstract of title, or of any instrument affecting 
title, made, issued, and certified as correct by any person en­
gaged in the business of insuring titles or issuing abstracts of 
title to real estate, whether the same was made, issued, or 
certified before or after such loss or destruction and whether 
the same was made from the original records or from abstract 
and notes, or either, taken from such records in the preparation 
and upkeeping of its plant in the ordinary course of its 
business. 

(b) No proof of the loss of the original writing is required 
other than the fact that the original is not known to the party 
desiring to prove its contents to be in existence. 

( c) Any party desiring to use evidence admissible under 
this section shall give reasonable notice in writing to all other 
parties to the action who have appeared therein, of his inten­
tion to use such evidence at the trial of the action, and shall 
give all such other parties a reasonable opportunity to inspect • 
the evidence, and also the abstracts, memoranda, or notes from 
which it was compiled, and to take copies thereof. 

Comment. Section 1601 restates without substantive change the pro­
visions of Section 1855a of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Best evidence rule, see § 1500 
Definitions: 

Action, see § 105 
Evidence, see § 140 
Person, see § 175 
Proof, see § 190 
Writing, see § 250 

Lost or destroyed writing, see §§ 1501, 1505 
Official writings, see §§ 1506-1508 
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§ 1602. Recital in patent for mineral lands 

1602. If a patent for mineral lands within this state 
issued or granted by the United States of America, contains a 
statement of the date of the location of a claim or claims upon 
which the granting or issuance of such patent is based, such 
statement is prima facie evidence of the date of such location. 

Comment. Section 1602 restates without substantive change the pro­
visions of Section 1927 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
C(>rtificate of purchase or of location of land as prima facie evidence, see § 1604 
Definition: 

Evidence, see § 140 
Prima facie evidence, effect of, see § 602 

§ 1603. Deed by officer in pursuance of court process 

1603. A deed of conveyance of real property, purporting 
to have been executed by a proper officer in pursuance of 
legal process of any of the courts of record of this state, ac­
knowledged and recorded in the office of the recorder of the 
county wherein the real property therein described is situated, 
or the record of such deed, or a certified copy of such record, 
is prima facie evidence that the property or interest therein 
described was thereby conveyed to the grantee named in such 
deed. 

Comment. Section 1603 restates without substantive change the pro­
visions of Section 1928 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Acknowledged writings, see § 1451 
Best evidence rule, see §§ 1500, 1506-1508 
Certification of copy for evidence, see § 1531 
Definitions: 

Evidence, see § 140 
Real property, see § 205 

Official duty presumed performed, see § 664 
Official writings, copies, see § 1530 
Prima facie evidence, effect of, see § 602 
Recorded writings, see §§ 1532,1600 

§ 1604. Certificate of purchase or of location of lands 

1604. A certificate of purchase, or of location, of any lands 
in this state, issued or made in pursuance of any law of the 
United States or of this state, is prima facie evidence that 
the holder or assignee of such certificate is the owner of the 
land described therein; but this evidence may be overcome 
by proof that, at the time of the location, or time of filing a 
preemption claim on which the certificate may have been 
issued, the land was in the adverse possession of the adverse 
party, or those under whom he claims, or that the adverse 
party is holding the land for mining purposes. 

Comment. Section 1604 restates without substantive change the pro­
visions of Section 1925 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Definitions: 

Evidence, see § 140 
Law, see § 160 
Proof, see § 190 

Mineral lands, patent as prima facie evidence of date of location, see § 1602 
Prima facie evidence, effect of, see § 602 

§ 1605. Authenticated Spanish title records 
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1605. Duplicate copies and authenticated translations of 
original Spanish title papers relating to land claims in this 
state, derived from the Spanish or Mexican governments, 
prepared under the supervision of the Keeper of Archives, au­
thenticated by the Surveyor-General or his successor and by 
the Keeper of Archives, and filed with a county recorder, in ac­
cordance with Chapter 281 of the Statutes of 1865-66, are re­
ceivable as prima facie evidence with like force and effect as 
the originals and without proving the execution of such 
originals. 

Comment. Section 1605 restates without substantive change the pro­
visions of Section 1927.5 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CROSS-REFERENCES 
Best evidence rule, see §§ 1500, 1506-1508 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 

Official writings, copies, see § 1530 
Prima facie evidence, effect of, see § 602 
Recorded writings, see §§ 1532,1600 



OTHER CODES: AMENDMENTS, ADDITIONS, AND REPEALS 
Comment. Many sections in existing codes will be superseded by 

the Evidence Code and should be repealed. Other sections should be 
revised to conform to the Evidence Code. In some cases, material in an 
existing section to be repealed should be continued by adding a new 
section to either the Civil Code or the Code of Civil Procedure. The 
reason that each of these sections is proposed to be added, amended, or 
repealed is stated in a separate Comment that follows the section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Note: The Cobey-Song Evidence Act, which enacted the Evidence 
Code, also amended, added, and repealed sections in other codes. These 
amendments, additions, and repeals become operative on January 1, 
1967. See Cal. Stats. 1965, Ch. 299, § 15I. 

BUSINESS AND PROFESSIONS CODE 

Section 2904 (Repealed) 

Comment. Section 2904 is superseded by Evidence Code Sections 
1010-1026. See the Comment to EVIDENCE CODE § 1014. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 5012 (Amended) 

Comment. The deleted language in Section 5012 is inconsistent with 
Evidence Code Section 1452. See the Comment to that section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 25009 (Amended) 

Comment. The amendment merely substitutes correct references for 
the obsolete references in Section 25009. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CIVIL CODE 
Section 53 (Amended) 

Comment. This revision of Section 53 provides, in effect, that the 
court may take judicial notice of the matter specified in subdivision 
(c) and is required to take judicial notice of such matter upon request 
if the party making the request supplies the court with sufficient in­
formation. See EVIDENCE CODE §§ 452 and 453 and the Comments 
thereto. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 164.5 (Added) 

Comment. Section 164.5, which is a new section added to the Civil 
Code, states the apparent effect of subdivision 40 of Code of Civil 
Procedure Section 1963. The meaning of subdivision 40, however, is 
not clear. See 4 WITKIN, SUMMARY OF CALIFORNIA LAW, Community 
Property § 26 (7th ed. 1960); Note, 43 CAL. L. REV. 687, 690-691 
(1955). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

(1292 ) 
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Section 193 (Repealed) 

Comment. Sections 193, 194, and 195 are superseded by the more 
accurate statement of the presumption in Evidence Code Section 661. 
See the Comment to that section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 194 (Repealed) 

Comment. See the Law Revision Commission's Comment to Civil 
Code Section 193. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 195 (Repealed) 

Comment. See the Law Revision Commission's Comment to Civil 
Code Section 193. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 3545 (Added) 
Comment. Sections 3545-3548 are new sections added to the Civil 

Code. They recast the presumptions declared by subdivisions 19, 28, 
32, and 33 of Code of Civil Procedure Section 1963 as maxims of 
jurisprudence and supersede those subdivisions. 

These superseded subdivisions of Section 1963 of the Code of Civil 
Procedure are not continued in the Evidence Code as presumptions for 
a variety of reasons. Some do not fit the definition of a presumption 
contained in Evidence Code Section 600 in that they do not arise upon 
the proof of a preliminary fact. Others seem to be little more than 
truisms. They are cited most frequently in the appellate cases to uphold 
lower court decisions that could be sustained anyway either on thc 
ground that the party with the burden of proof failed to persuade the 
trier of fact or on the ground that the evidence would support the in­
ference drawn by the trier of fact. 

Accordingly, these propositions are continued as maxims of jurispru­
dence, not as presumptions. As maxims, they are not intended to qualify 
any substantive provisions of law but merely to aid in their just ap­
plication. CIVIL CODE § 3509. 
[Legislative Committee Comment (Assembly J., Apr. 6,1965)] 

Section 3546 (Added) 
Comment. See the Comment to Civil Code Section 3545. 

[Legislative Committee Comment (Assem"bly J., Apr. 6, 1965)] 

Section 3547 (Added) 
Comment. See the Comment to Civil Code Section 3545. 

rLegislative Committee Comment (Assembly J., Apr. 6, 1(65)] 

Section 3548 (Added) 
Comment. See the Comment to Civil Code Section 3545. 

[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 
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CODE OF CIVIL PROCEDURE 
Section 1 (Amended) 

Comment. The title of Part IV has been changed to reflect the fact 
that the evidence provisions in Part IV have been placed in the Evi­
dence Code. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 117g (Amended) 

Comment. The substance of the Uniform Business Records as Evi­
dence Act (CODE Crv. PROC. § § 1953e-1953h) appears in the Evidence 
Code as Sections 1270 and 1271. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 125 (Amended) 

Comment. Evidence Code Section 777 sets forth precisely the con­
ditions under which witnesses may be excluded. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 153 (Amended) 

Comment. The deleted language, which relates to the authentication 
of copies of judicial records, is superseded by Evidence Code Section 
1530. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 433 (Amended) 

Comment. This revision is necessary to conform Section 433 to the 
judicial notice provisions of the Evidence Code. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 631.7 (Added) 

Comment. The second sentence of Code of Civil Procedure Section 
2042 reads: "Ordinarily, the party beginning the case must exhaust 
his evidence before the other party begins." Section 631.7 supersedes 
this sentence insofar as it relates to nonjury civil cases; it states the 
existing law more accurately than does the sentence which it replaces. 
Insofar as the superseded sentence relates to other actions, it is un­
necessary because of Code of Civil Procedure Section 607 (civil jury 
cases) and Penal Code Sections 1093 and 1094 (criminal actions). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1256.2 (Repealed) 

Comment. Section 1256.2 is superseded by Evidence Code Section 
722(b). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1747 (Amended) 

Comment. Section 1747 has been amended merely to substitute a 
reference to the pertinent section of the Evidence Code for the refer­
ence to the superseded Code of Civil Procedure section. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 
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Title of Part IV of Code of Civil Procedure (Amended) 

Comment. The title of Part IV has been changed to reflect the fact 
that the evidence provisions contained therein have been superseded by 
the Evidence Code. 
[.Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1823 (Repealed) 

Comment. Section 1823 is superseded by the definition of "evidence" 
in Evidence Code Section 140. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1824 (Repealed) 

Comment. Section 1824 is substantially recodified as Evidence Code 
Section 190. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1825 (Repealed) 

Comment. Section 1825, which merely states in general terms the 
content of Part IV of the Code of Civil Procedure, serves no useful 
purpose. No case has been found where the section was pertinent to the 
decision. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1826 (Repealed) 

Comment. Section 1826 contains an inaccurate description of the 
normal burden of proof. See Tentative Recommendation and a Study 
Relating to the Uniform Rules of Evidence (Burden of Producing 
Evidence, Burden of Proof, and Presumptions), 6 CAL. LAW REVISION 
COMM'N, REP., REC. & STUDIES 1001, 1149-1150 (1964). Section 1826 
is superseded by Division 5 (commencing with Section 500) of the 
Evidence Code. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1827 (Repealed) 

Comment. Section 1827 is superseded by the definition of "evidence" 
in Evidence Code Section 140. Although judicial notice is not included 
in the definition of "evidence" in Section 140, the subject is covered 
in Division 4 (commencing with Section 450) of the Evidence Code. 
Properly speaking, judicial notice is a substitute for evidence and not 
itself evidence. Taking judicial notice of a matter simply eliminates the 
necessity for proving the matter by evidence. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1828 (Repealed) 

Comment. Section 1828 attempts to classify evidence into a number 
of different categories, each of which in turn is defined by the sections 
that follow, i.e., Sections 1829-1837. This very elaborate classification 
system represents the analysis of evidence law of a century ago. Writers, 
courts, and lawyers today use different classifications and different 
terminology. Accordingly, Section 1828 is repealed. To the extent that 
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the terms defined in Sections 1829-1837 should be retained, those terms 
are defined in the Evidence Code. See, e.g., EVIDENCE CODE § 410, de­
fining "direct evidence." 
[Law Revision Commission Comment (Recommendation, January 1(65)] 

Section 1829 (Repealed) 

Comment. Sections 1829 and 1830 serve no definitional purpose in 
the existing statutes and appear to state a "best evidence rule" that is 
inconsistent with both the Evidence Code (Sections 1500-1510) and 
existing law. See Tentative Recommendation and a Study Relating to 
the Uniform Rules of Evidence (Article I. General Provisions), 6 
CAL. LAW REVISION COMM'N, REP., REO. & STUDIES 1, 49-51 (1964). 
[Law Revision Commission Comment (Recommendation, January 1(65)] 

Section 1830 (Repealed) 

Comment. See the Law Revision Commission's Comment to Code of 
Civil Procedure Section 1829. 
[Law Revision Commission Comment (Recommendation, January 1(65)] 

Section 1831 (Repealed) 

Comment. Section 1831 is substantially recodified as Evidence Code 
Section 410. The term "direct evidence," which is defined in Section 
1831, is not used in Part IV of the Code of Civil Procedure except in 
Section 1844. Section 1844 is also repealed and its substance is con­
tained in Evidence Code Section 411. 
[Law Revision Commission Comment (Recommendation, January 1(65)] 

Section 1832 (Repealed) 

Comment. "Indirect evidence" as defined in Section 1832 is more 
commonly known as circumstantial evidence. The defined term has no 
substantive significance insofar as either the Code of Civil Procedure 
or the Evidence Code is concerned, for under either statutory scheme 
circumstantial evidence, when relevant, is as admissible as direct 
evidence. The defined term is used in the Code of Civil Procedure only 
in Section 1957 (also repealed), which merely classifies indirect evi­
dence as either inferences or presumptions. 

The repeal of Section 1832 will not affect the instructions that are 
to be given to the jury in appropriate cases as to the difference between 
direct and circumstantial evidence. Nor will the repeal of this section 
affect the case law or other statutes relating to what evidence is suf­
ficient to sustain a verdict or finding. 
[Law Revision Commission Comment (Recommendation, January 1(65)] 

Section 1833 (Repealed) 

Comment. Section 1833 is inconsistent with Evidence Code Section 
602. See Tentative Recommendation and a Study Relating to the Uni­
form Rules of Evidence (Burden of Producing Evidence, B1lrden of 
Proof, and Presumptions), 6 CAL. LAW REVISION COMM'N, REP., REO. 
& STUDIES 1001, 1143-1149 (1964). 
[Law Revision Commission Comment (Recommendation, January 1(65)] 
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Section 1834 (Repealed) 

Comment. Insofar as Section 1834 defines "partial evidence," it is 
unnecessary because the defined term is not used in either the Evidence 
Code or the existing statutes. 

Insofar as Section 1834 provides that evidence whose relevancy de­
pends on the existence of another fact may be received on condition 
that evidence of the other fact be supplied later in the trial, it is 
superseded by Evidence Code Section 403 (b). See also EVIDENCE CODE 
§ 320. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1836 (Repealed) 

Comment. Section 1836 is unnecessary. The defined term is not used 
in either the Evidence Code or the existing statutes. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1837 (Repealed) 

Comment. Section 1837 is unnecessary. The defined term is not used 
in either the Evidence Code or the existing statutes. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1838 (Repealed) 
Comment. Section 1838 is unnecessary. The defined term is not used 

in either the Evidence Code or the existing statutes. The repeal of 
Section 1838 will have no effect on the principle that cumulative 
evidence may be excluded, for that principle is expressed in Evidence 
Code Section 352-without, however, using the term "cumulative 
evidence. " 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1839 (Repealed) 

Comment. The definition in Section 1839 is a confusing, incomplete, 
and inadequate statement of what constitutes "corroborative evi­
dence." Its repeal will have no effect on the interpretation of the 
sections in various codes that require corroborating evidence, for the 
cases that interpret those sections do not cite or rely on Section 1839 
in defining what constitutes corroborating evidence. See CALIFORNIA 
CRIMINAL LAW PRACTICE 473-477 (Cal. Cont. Ed. Bar 1964) ; WITKIN, 
CALIFORNIA EVIDENCE §§ 486-491 (1958); Tentative Recommendation 
and a Study Relating to the Uniform Rules of Evidence (Article I. 
General Provisions), 6 CAL. LAW REVISION COMM'N, REP., REC. & STUD­
IES 1, 56-57 (1964). Moreover, California Jury Instructions, Criminal 
provides definitions of corroborating evidence derived from the case 
law that are more accurate and complete than Section 1839. See, e.g., 
CALJIC (2d ed. 1958) Nos. 203 (Rev.) (possession of stolen property), 
235 (Rev.) (possession of stolen property), 592-C (Rev.) (abortion), 
766 (perjury), and 822 (Rev.) (corroboration of testimony of accom­
plices). See Tentative Recommendation and a Study Relating to the 
Uniform Rules of Evidence (Article I. General Provisions), supra, 
at 56-57. 
[Law Revision Commission Comment (Recommendation, January 1965)] 



1298 AMENDMENTS, ADDITIONS, AND REPEALS 

Section 1844 (Repealed) 

Comment. The substance of Section 1844 is recodified as Evidence 
Code Section 411. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1845 (Repealed) 

Comment. Section 1845 is superseded by Evidence Code Sections 702, 
800-801, and 1200. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1845.5 (Repealed) 
Comment. Section 1845.5 has been renumbered to place it in the 

portion of the Code of Civil Procedure relating to eminent domain 
proceedings. The last sentence, which has been added, merely clarifies 
the relationship of this section to the provisions of the Evidence Code 
relating to expert witnesses and opinion testimony. 
[Legislative Committee Comment (Senate J., Apr. 21, 1965)] 

Note: Code of Civil Procedure Section 1845.5 was amended and re­
numbered by the Cobey-Song Evidence Act (Chapter 299 of the 
Statutes of 1965) but repealed by subsequently enacted legislation. 
See Cal. Stats. 1965, Ch. 1151. 

Section 1846 (Repealed) 

Comment. Section 1846 is recodified in substance as Evidence Code 
Sections 710 and 711. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1847 (Repealed) 

Comment. Section 1847 is inconsistent with the definition of a pre­
sumption in Evidence Code Section 600. The right of a party to attack 
the credibility of a witness by any evidence relevant to that issue is 
assured by Evidence Code Sections 351, 780, and 785. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1848 (Repealed) 

Comment. The meaning of Section 1848 is somewhat obscure. The 
Code Commissioners' Note indicates that the section may have been 
intended to exclude hearsay declarations except vicarious admissions 
of agents, partners, predecessors in interest, etc. If so, the section is 
grossly inaccurate because a wide variety of hearsay declarations are 
admissible without regard to any relationship between the declarant 
and the parties. To the extent that it deals with acts or omissions, it 
is also inaccurate because the admissibility of evidence of a person's act 
is not necessarily dependent on his relationship with a party. And even 
some proceedings against one person may affect the rights and duties 
of persons who were not parties to that proceeding. See Teitelbaum 
Furs, Inc. v. Dominion Ins. Co., 58 Cal.2d 601, 25 Cal. Rptr. 559, 375 
P.2d 439 (1962); Bernhard v. Bank of America, 19 Ca1.2d 807, 122 
P.2d 892 (1942). 
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Section 1848 is unnecessary to assure the admissibility of vicarious 
admissions. See EVIDENCE CODE §§ 1222-1225. The principles of agency, 
partnership, joint obligation, etc., that the section purports to state 
are well-established principles of substantive law that exist independ­
ently of the section. Since it serves no useful purpose and is inaccurate 
and obscure in meaning, Section 1848 is repealed. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1849 (Repealed) 

Comment. Section 1849 is superseded by Evidence Code Section 
1225. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1850 (Repealed) 

Comment. Insofar as Section 1850 relates to hearsay, it is super­
seded by Evidence Code Sections 1240 and 1241, which provide excep­
tions to the hearsay rule for contemporaneous and spontaneous declara­
tions. Insofar as Section 1850 relates to declarations that are themselves 
material, the section is unnecessary because Evidence Code Sections 
225 and 1200 make it clear that such declarations are not hearsay; 
hence, they are admissible under the general principle that relevant 
evidence is admissible. See EVIDENCE CODE §§ 210, 351. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1851 (Repealed) 

Comment. Section 1851 is superseded by the exceptions to the hear­
say rule stated in Evidence Code Sections 1224 and 1302. 

No case has been found in which the" for" provision of Section 1851 
has been applied, and it is difficult to conceive of a case in which the 
"for" provision might be applied. A statement by one primarily liable 
can be offered against the party secondarily liable under Section 1851 
(and under Evidence Code Section 1224) because it would be admis­
sible against the declarant as an admission. But a statement by one 
primarily liable could not be offered for the party secondarily liable 
under Section 1851 (or under Evidence Code Section 1224) because 
it would be inadmissible as self-serving hearsay if offered for the de­
clarant. The "for" provision, therefore, does not appear in the super­
seding sections of the Evidence Code because it has no ascertainable 
meaning. See the discussion in Tentative Recommendation and a Study 
Re"lating to the Uniform Rules of Evidence (Article VIII. Hearsay 
Evidence), 6 CAL. LAW REVISION COMM'N, REP., REO. & STUDIES Ap­
pendix at 491-496 (1964). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1852 (Repealed) 

Comment. Section 1852 is superseded by the exceptions to the hear­
say rule stated in Article 11 (commencing with Section 1310) of Chap­
ter 2 of Division 10 of the Evidence Code. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 
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Section 1853 (Repealed) 

Comment. Section 1853 is an imperfect statement of the declaration 
against interest exception to the hearsay rule and is superseded by 
Evidence Code Section 1230. See the Comment to that section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1854 (Repealed) 

Comment. Section 1854 is recodified as Evidence Code Section 356. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1855 (Repealed) 

Comment. Section 1855 is superseded by Evidence Code Sections 
1500-1510. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1855a (Repealed) 

Comment. Section 1855a is recodified as Evidence Code Section 1601. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1863 (Repealed) 

Comment. Section 1863 is superseded by Evidence Code Section 753. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1867 (Repealed) 

Comment. Section 1867 is based on the obsolete theory that some 
allegations are necessary that are not material, i.e., essential to the 
claim or defense; it provides that only the material allegations need be 
proved. See Tentative Recommendation and a Study Relating to the 
Uniform Rules of Evidenee (Burden of Producing Evidence, Burden 
of Proof, and Presumptions), 6 CAL. LAW REVISION COMM'N, REP., REC. 
& STUDIES 1001, 1119-1121 (1964). Since Section 1867 is obsolete and 
is not a correct statement of existing law, it is repealed. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1868 (Repealed) 

Comment. Section 1868 IS superseded by Evidence Code Sections 
210, 350, and 352. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1869 (Repealed) 

Comment. Section 1869 is inconsistent with and superseded by Evi­
dence Code Section 500. Moreover, it is an inaccurate statement of the 
manner in which the burden of proof is allocated under existing law. 
See Tentative Recommendation and a Study Relating to the Uniform 
Rules of Evidence (Burden of Producing Evidence, Burden of Proof, 
and Presumptions), 6 CAL. LAW REVISION COMM'N, REP., REC. & 
STUDIES 1001,1122-1124 (1964). 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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Section 1870 (Repealed) 
Comment. Section 1870 is superseded by the provisions of the Evi­

dence Code indicated below: 
Section 1870 
(subdivision) 

1 
2 
3 
4 (first clause) 
4 (second clause) 
4 (third clause) 
5 (first sentence) 
5 (second sentence) 
6 
7 

8 
9 (first clause) 
9 (second clause) 

10 
11 
12 

E·vidence Oode 
(section) 
210,351 
1220 
1221 
1310, 1311 
1230 
1242 
1222 
1224, 1225 
1223 
1240, 1241 (See also the Law Revision Commis-

sion's Oomment to CoDE CIV. PROO. I 1850) 
1290--1292 
720, 800, 801, 1416 
720,801 
870 
1313, 1314, 1320-1322 
Unnecessary (See EVIDENCE CODE § 351; CIV. 

CODE §§ 1644, 1645; CoDE CIV. PROe. § 1861. 
See also COM. CODE § 2208) 

13 1312, 1313, 1320-1322 
14 1500-1510 
15 210,351 
16 210, 351, 780, 785 

[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1871 (Repealed) 
Comment. Section 1871 is recodified in the Evidence Code as indi­

cated below: 
Section 1871 
(paragraph) 

1 
2 
3 
4 
5 

Evidence Oode 
(section) 

730 
731 
733 
732 
723 

[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1872 (Repealed) 
Comment. Section 1872 is recodified in Evidence Code Sections 721 

and 802. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1875 (Repealed) 
Comment. Section 1875 is superseded by the provisions of the Evi­

dence Code indicated below. 
EJection 1875 
(subdivision) 

1 
2 
3 
4 
5 
6,7, and 8 

Evidence Oode 
(section) 

451( e) 
451(a)-(d),452(a)-(f) 
451(a)-(d), 452(a)-(c), (e) 
452(f),453 
1452 
1452-1454 (official signatures and seals); 451(f), 

452(g) and (h) (remainder of subdivisions) 
9 451(f), 452(g) and (h) 
Next to last paragraph 454,455 
Last paragraph 311 

[Law Revision Commission Comment (Recommendation, January 1965)] 
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Section 1879 (Repealed) 
Comment. Insofar as Section 1879 declares all persons to be compe­

tent witnesses, it is superseded by Evidence Code Section 700; insofar 
as it requires perception and recollection on the part of the witness, 
it is superseded in part by Evidence Code Sections 701 and 702. Insofar 
as it is not superseded by the Evidence Code, Section 1879 treats mat­
ters of credibility as matters of competency and is, therefore, dis­
approved. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1880 (Repealed) 
Comment. Subdivisions 1 and 2 of Section 1880 are superseded by 

Evidence Code Section 701. 
Subdivision 3 of Section 1880 is the California version of the so­

called "dead man statute." Dead man statutes provide that one en­
gaged in litigation with a decedent's estate cannot be a witness as to 
any matter or fact occurring before the decedent's death. These stat­
utes appear to rest on the belief that to permit the survivor to testify 
in the proceeding would be unfair because the other party to the 
transaction is not available to testify. Because the dead cannot speak, 
the living are also silenced out of a desire to treat both sides equally. 
See generally Mom v. McVey, 49 Cal. App.2d 101, 121 P.2d 83 
(1942); 1 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES, Recom­
mendation and Study Relating to the Dead Man Statute at D-1 (1957). 

In 1957, the Commission recommended the repeal of the dead man 
statute and the enactment of a statute providing that, in certain speci­
fied types of actions, written or oral statements of a deceased person 
made upon his personal knowledge were not to be excluded as hearsay. 
See 1 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES, supra, at D-l 
et seq. (1957). The 1957 recommendation has not been enacted as law. 
For the legislative history of this measure, see 1 CAL. LAW REVISION 
COMM'N, REP., REC. & STUDIES IX (1957). 

Although the dead man statute undoubtedly cuts off some fictitious 
claims, it results in the denial of just claims in a substantial number 
of cases. As the Commission's 1957 recommendation and study demon­
strates, the statute balances the scales of justice unfairly in favor of 
decedents' estates. See 1 CAL. LAW REVISION COMM'N, REP., REC. & 
STUDIES, supra, at D-6, D-43 to D-45 (1957). See also the Comment to 
EVIDENCE CODE § 1261. Moreover, the dead man statute has been pro­
ductive of much litigation; yet, many questions as to its meaning and 
effect are still unanswered. For these reasons, the Commission again 
recommends that the dead man statute be repealed. 

However, repeal of the dead man statute alone would tip the scales 
unfairly against decedents' estates by subjecting them to claims which 
could have been defeated, wholly or in part, if the decedent had lived 
to tell his story. If the living are to be permitted to testify, some steps 
ought to be taken to permit the decedent to testify, so to speak, from 
the grave. This is accomplished by relaxing the hearsay rule in Evi­
dence Code Section 1261 to provide a limited hearsay exception for a 
statement of a deceased person offered in an action against an executor 
or administrator upon a claim or demand against the estate of such 
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deceased person. This hearsay exception is more limited than that 
recommended in 1957 and will, it is believed, meet most of the ob­
jections made to the 1957 recommendation. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1881 (Repealed) 

Comment. Section 1881 is superseded by the provisions of the Evi­
dence Code indicated below. 
Subdivision 1 

Subdivision 1 of Section 1881 is superseded by Evidence Code Sec­
tions 970-973 and 980-987. Under this subdivision and Section 1322 of 
the Penal Code, a married person has a privilege, subject to certain 
exceptions, to prevent his spouse from testifying for or against him 
in a civil or criminal action to which he is a party. Section 1322 of 
the Penal Code also gives his spouse a privilege not to testify for or 
against him in a criminal action to which he is a party. 

The" for" privilege. The Commission has concluded that the mari­
tal testimonial privilege provided by existing law as to testimony by 
one spouse for the other should be abolished in both civil and criminal 
actions. There would appear to be no need for this privilege, now given 
to a party to an action, not to call his spouse to testify in his favor. 
If a case can be imagined in which a party would wish to avail himself 
of this privilege, he could achieve the same result by simply not calling 
his spouse to the stand. Nor does it seem desirable to continue the 
present privilege of the nonparty spouse not to testify in favor of the 
party spouse in a criminal action. It is difficult to imagine a case in 
which this privilege would be claimed for other than mercenary or 
spiteful motives, and it precludes access to evidence which might save 
an innocent person from conviction. 

The "against" privilege. Under existing law, either spouse may 
claim the privilege to prevent one spouse from testifying against the 
other in a criminal action, and the party spouse may claim the privilege 
to prevent his spouse from testifying against him in a civil action. 
The privilege under Evidence Code Sections 970 and 971 is given ex­
clusively to the witness spouse because he, instead of the party spouse, 
is more likely to determine whether to claim the privilege on the basis 

. of the probable effect of his testimony on the marital relationship. Be­
cause of his interest in the outcome of the action, a party spouse would 
be under considerable temptation to claim the privilege even if the mar­
riage were already hopelessly disrupted, 'Yhereas a witness spouse 
probably would not. Illustrative of the possible misuse of the existing 
privilege is the recent case of People v. Ward, 50 Ca1.2d 702, 328 P.2d 
777 (1958), involving a defendant who murdered his wife's mother 
and 13-year-old sister. He had threatened to murder his wife, and it 
seems likely that he would have done so had she not fled. The marital 
relationship was as thoroughly shattered as it could have been; yet, 
the defendant was entitled to invoke the privilege to prevent his wife 
from testifying. In such a situation, the privilege does not serve at all 
its true purpose of preserving a marital relationship from disruption; 
it serves only as an obstacle to the administration of justice. 
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Subdivisions 2-6 
Subdivisions 2-6 of Section 1881 are superseded by provisions of 

the Evidence Code indicated below: 
Section 1881 
( subdivision) 

2 
3 
4 
5 
6 

Evidence Code 
(sections) 
950-962 

1030-1034 
990-1007, 1010-1026 

1040-1042 
1070 

[Law Revision Commission Comment (Recommendation, January 1965) ; technical 
correction-Senate J., Apr. 21, 1965] 

Section 1883 (Repealed) 

Comment. Section 1883 IS superseded by Evidence Code Sections 
703 and 704. 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

Section 1884 (Repealed) 

Comment. Section 1884 is superseded by Evidence Code Section 752. 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

Section 1885 (Repealed) 

Comment. Section 1885 is recodified as Evidence Code Sections 751 
and 754. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1893 (Amended) 
Comment. The language deleted from Section 1893 is unnecessary 

in view of Evidence Code Sections 1506 and 1530. 
The added language is designed to implement the provisions of 

Evidence Code Section 1284 by providing a procedure for obtaining 
an authenticated writing complying with the requirements of Section 
1284. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

Section 1901 (Repealed) 

Comment. Section 1901 is superseded by Evidence Code Section 1530. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1903 (Repealed) 

Comment. Section 1903 is unnecessary to support the validity of 
statutes, for the California courts have said that statutes are "pre­
sumed" to be constitutional. In re Cregler, 56 Cal.2d 308, 311, 14 
Cal. Rptr. 289, 291, 363 P.2d 305, 307 (1961). If Section 1903 is 
deemed to have an evidentiary effect, it is undesirable to the extent 
that it indicates that the Legislature may exercise the judicial power 
of making findings on controverted facts and that such findings are 
conclusive. Since the section is unnecessary to accomplish its essential 
purpose, it is repealed. This repeal will not change the law of Cali­
fornia relating to the construction or validity of statutes because the 
courts have not placed that law upon the footing of this section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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Section 1905 (Repealed) 

Comment. Insofar as Section 1905 provides for the proof of original 
judicial records, it is superseded by Evidence Code Sections 1452 
and 1453 which provide a presumption of authenticity for official 
seals and signatures affi)fed to official documents. Insofar as Section 
1905 provides for the proof of copies of judicial records, it is super­
seded by Evidence Code Section 1530 which relates to all official 
writings. To the extent that Section 1905 provides an exception to 
the best evidence rule, it is superseded by Evidence Code Section 
1506. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1906 (Repealed) 

Comment. Section 1906 is superseded by Evidence Code Sections 
1454 and 1530 which provide a much simpler method of authenti­
cating originals and copies of foreign official writings than that 
provided in Section 1906. To the extent that Section 1906 provides 
an exception to the best evidence rule, it is superseded by Evidence 
Code Section 1506. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1907 (Repealed) 

Comment. To the extent that Section 1907 permits a copy of a for­
eign record to be authenticated by direct testimony that it is such 
a copy, it is superseded by Evidence Code Sections 1400, 1401, and 
1410 which permit any writing to be authenticated by evidence suf­
ficient to sustain a finding of authenticity (which, of course, would 
include direct testimony to that effect). To the extent that Section 1907 
requires a properly attested copy to be authenticated by direct testi­
mony, it is inconsistent with and superseded by Evidence Code Section 
1530 which, by providing a presumption of authenticity for properly 
attested copies of official writings, dispenses with the need for au­
thenticating testimony. To the extent that Section 1907 provides an ex­
ception to the best evidence rule, it is superseded by Evidence Code 
Section 1506. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1908.5 (Added) 

Comment. Section 1908.5 recodifies the rule of pleading stated in 
subdivision 6 of Section 1962 of the Code of Civil Procedure. See 
the Law Revision Commission's Comment to that section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1918 (Repealed) 
Comment. Section 1918 relates to hearsay, authentication of official 

records, and the best evidence rule. To the extent that it permits 
the acts of public officers to be proved by official records, it relates 
to hearsay and is superseded by the hearsay exceptions contained 
in Evidence Code Sections 1270-1271 and 1280-1284. To the extent 
that Section 1918 makes officially published books and documents 
admissible without testimonial proof of authenticity, it is super-
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seded by Evidence Code Sections 644 and 1530. To the extent that 
Section 1918 provides the method of authenticating original official 
writings, it is superseded by Evidence Code Sections 1400-1402 
(relating to all writings) and by Evidence Code Sections 1452-1454 
(relating to official writings). To the extent that Section 1918 per­
mits original official writings to be proved by certified or attested 
copies, it is superseded by Evidence Code Sections 1506 (providing 
an exception to the best evidence rule) and 1530 (providing a pre­
sumption of authenticity for certified or attested official writings). 

Subdivision 4 of Section 1918 provides for the authentication of 
a published foreign official journal by evidence that it was commonly 
received in the foreign country as published by the requisite- au­
thority. Although no similar provision appears in the Evidence Code, 
such evidence may be used to authenticate official writings under the 
general provisions of Section 1400, which provides that the require­
ment of authentication may be met by "evidence sufficient to sustain 
a finding" of the authenticity of the writing. 
[Legislative Committee Comment (Senate J., Apr. 21, 1965)] 

Section 1919 (Repealed) 

Comment. Section 1919 is superseded by Evidence Code Sections 
1452-1454 (relating to any official writings, including original public 
records), 1507 (providing a best evidence rule exception for copies 
of recorded writings), and 1530 (providing for proof of original 
recorded writings by an attested or certified copy). See also EVIDENCE 
CODE §§ 1532 and 1600, which prescribe the evidentiary effect of the 
official record of a private writing. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1919a (Repealed) 

Comment. Section 1919a provides that church records or certificates 
issued by a church official are competent evidence of the facts recited 
therein if the complex authentication requirements of Section 1919b 
are met. Under Evidence Code Section 1271, church records are 
admissible to prove the facts recited therein to the same extent that 
business records are admissible. In addition, Evidence Code Sections 
1315 and 1316 provide that church records and certificates (as well as 
comparable certificates issued by civil officers) are admissible to 
prove facts of family history that are recited therein. The complex 
authentication procedures of Section 1919b are not continued in the 
Evidence Code. Church records and certificates may be authenticated in 
the way that other private and business writings may be authenticated. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1919b (Repealed) 

Comment. See the Law Revision Commission's Oomment to Code of 
Civil Procedure Section 1919a. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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Section 1920 (Repealed) 
Comment. Section 1920 is superseded by the business records excep­

tion contained in Evidence Code Sections 1270 and 1271, by the ex­
ception to the hearsay rule for official records and other official writings 
contained in Evidence Code Sections 1280-1284, and by various specific 
exceptions to the hearsay rule that will continue to exist under various 
sections of the Evidence Code and other codes. The broad language of 
Section 1920 has been limited in Evidence Code Section 1280 to reflect 
existing law. See the Comment to EVIDENCE CODE § 1280. See also 
EVIDENCE CODE § 664 (presumption that official duty has bean regularly 
performed). 
[Law Revision Commission Comment _(Recommendation, January 1965) ] 

Section 1920a (Repealed) 
Comment. Section 1920a is unnecessary in view of Evidence Code 

Sections 1506 and 1530. See also EVIDENCE CODE § 1550. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1920b (Repealed) 
Comment. Section 1920b is recodified as Evidence Code Section 1551. 

[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1921 (Repealed) 
Comment. Sections 1921 and 1922 are superseded by Evidence Code 

Sections 1270-1271, 1280, 1452, 1453, 1506, and 1530. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1922 (Repealed) 
Comment. See the Law Revision Commission's Comment to Code of 

Civil Procedure Section 1921. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1923 (Repealed) 
Comment. Section 1923 is superseded by Evidence Code Section 1531. 

See the Comment to that section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1924 (Repealed) 
Comment. Section 1924 is unnecessary because the sections to which 

it relates are repealed. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1925 (Repealed) 
Comment. Section 1925 is recodified as Evidence Code Section 1604. 

[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1926 (Repealed) 
Comment. Section 1926 is superseded by Evidence Code Sections 

1270-1271 and 1280-1284: See the Comment to EVIDENOE CODE § 1280 
for a comparison of the existing law and the provisions of the Evidence 
Code. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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Section 1927 (Repealed) 
Comment. Section 1927 is recodified as Evidence Code Section 1602. 

[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1927.5 (Repealed) 
Comment. Section 1927.5 is recodified as Evidence Code Section 

1605. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1928 (Repealed) 
Comment. Section 1928 is recodified as Evidence Code Section 1603. 

[Law Revision Commission Comment (Recommendation, January 1965)] 

Sections 1928.1-1928.4 (Repealed) 
Comment. Article 2.1 of Chapter 3, Title 2, Part 4 of the Code of 

Civil Procedure consists of Sections 1928.1-1928.4. See the Law Revi­
sion Commission's Comments to these sections. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1928.1 (Repealed) 
Comment. Section 1928.1 is recodified as Evidence Code Section 

1282. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1928.2 (Repealed) 
Comment. Section 1928.2 is recodified as Evidence Code Section 

1283. See also EVIDENCE CODE § 1530 (purported copy of writing in 
custody of public employee). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1928.3 (Repealed) 
Comment. Section 1928.3 is unnecessary in view of Evidence Code 

Sections 1452,1453, and 1530. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1928.4 (Repealed) 
Comment. Section 1928.4 is unnecessary in view of Evidence Code 

Section 3. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1936 (Repealed) 
Comment. Section 1936 is recodified as Evidence Code Section 1341. 

[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1936.1 (Repealed) 
Comment. Section 1936.1 is recodified as Evidence Code Section 

1156. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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Section 1937 (Repealed) 
Comment. Sections 1937, 1938, and 1939 relate to the best evidence 

rule and are superseded by Evidence Code Sections 1500-1510. 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

Section 1938 (Repealed) 
Comment. See the Law Revision Commission's Comment to Code of 

Civil Procedure Section 1937. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1939 (Repealed) 
Comment. See the Law Revision Commission's Comment to Code of 

Civil Procedure Section 1937. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1940 (Repealed) 
Comment. Section 1940 is recodified as Evidence Code Sections 1413 

and 1415. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1941 (Repealed) 
Comment. Section 1941 is recodified in substance as Evidence Code 

Section 1412. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1942 (Repealed) 
Comment. Section 1942 is recodified in substance as Evidence Code 

Section 1414. 
[Law Revision Commission Comment .(Recommendation, January 1965)] 

Section 1943 (Repealed) 
Comment. Section 1943 is recodified in substance in Evidence Code 

Section 1416. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1944 (Repealed) 
Comment. Section 1944 is recodified in substance in Evidence Code 

Sections 1417 and 1418. 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

Section 1945 (Repealed) 
Comment. Section 1945 is recodified as Evidence Code Section 1419. 

[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1946 (Repealed) 
Comment. The first subdivision of Section 1946 is superseded by the 

declaration against interest exception to the hearsay rule contained 
in Evidence Code Section 1230; the second subdivision is superseded 
by the business records exception contained in Evidence Code Sections 
1270 and 1271; and the third subdivision is superseded by the business 
records exception contained in Evidence Code Sections 1270 and 1271 , 

12-46607 
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the official records exceptions contained in Evidence Code Sections 
1280-1284, and the various other exceptions to the hearsay rule con­
tained elsewhere in the Evidence Code and in other codes. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1947 (Repealed) 
Comment. Section 1947 was a necessary provISIOn when the only 

hearsay exception for business records was the common law "shop 
book" rule. That rule required that an entry be an original entry in 
order to qualify for admission in evidence. The business records ex­
ception to the hearsay rule contained in Evidence Code Sections 1270 
and 1271 does not require that the entry be an original entry so long 
as it was made in the regular course of the business at or near the 
time of the act, condition, or event recorded. As Section 1947 no longer 
has any significant meaning, it is repealed. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1948 (Repealed) 
Comment. Section 1948 is recodified in substance as Evidence Code 

Section 1451. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1951 (Repealed) 
Comment. Section 1951 is superseded by Evidence Code Sections 

1451, 1532, and 1600. 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

Sections 1953e-1953h (Repealed) 
Comment. Article 5 of Chapter 3 of Title 2, Part IV, of the Code of 

Civil Procedure consists of Sections 1953e-1953h. These sections, which 
constitute the Uniform Business Records as Evidence Act, are recodi­
fied as Evidence Code Sections 1270-1271. Sections 1270-1271 do not, 
however, include the language of Section 1953f.5, which was added to 
the Code of Civil Procedure in 1959. Section 1953f.5 is not in the 
Uniform Act, and it inadequately attempts to make explicit the liberal 
case law rule that the Uniform Act permits admission of records kept 
under any kind of bookkeeping system, whether original or copies, 
and whether in book, card, looseleaf, or some other form. The case 
law rule is satisfactory, and Section 1953f.5 may have the unintended 
effect of limiting the provisions of the Uniform Act. See Tentative 
Recommendation and a Study Relating to the Uniform Rules of Evi­
dence (Article VIII. Hearsay Evidence), 6 CAL. LAW REVISION COMM'N, 
REP., REO. & STuDms Appendix at 516-517 (1964). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Sections 1953i-19531 (Repealed) 
Comment. Article 6 of Chapter 3 of Title 2, Part IV, of the Code 

of Civil Procedure consists of Sections 1953i-1953l. These sections, 
which comprise the Uniform Photographic Copies of Business and 
Public Records as Evidence Act, are recodified as Evidence Code 
Section 1550. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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Section 1954 (Repealed) 
Comment. Section 1954 is unnecessary III light of Evidence Code 

Sections 140, 210, 351, and 352. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Sections 1957-1963 (Repealed) 
Comment. Chapter 5 of Title 2, Part IV, of the Code of Civil Pro­

cedure consists of Sections 1957-1963. See the Law Revision Commis­
sion's Comments to these sections. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1957 (Repealed) 
Comment. Section 1957 is inconsistent with Evidence Code Sections 

140 (defining "evidence") and 600 (defining "presumption" and 
"inference"). See the Comments to EVIDENCE CODE §§ 140 and 600. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1958 (Repealed) 
Comment. The substance of Sections 1958 and 1960 is restated in 

subdivision (b) of Evidence Code Section 600. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1959 (Repealed) 
Comment. Section 1959 is superseded by subdivision (a) of Evi­

dence Code Section 600. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1960 (Repealed) 
Comment. See the Law Revision Commission's Comment to Code of 

Civil Procedure Section 1958. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1961 (Repealed) 
Comment. Section 1961 is superseded by Chapter 3 (commencing 

with Section 600) of Division 5 of the Evidence Code, which pre­
scribes the nature and effect of presumptions. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1962 (Repealed) 
Comment. Subdivision 1 of Section 1962 is repealed because it "has 

little mefl,ning, either as a rule of substantive law or as a rule of 
evidence . . . ." People v. Gorshen, 51 Ca1.2d 716, 731, 336 P.2d 492, 
501 (1959). 

Subdivisions 2, 3, 4, and 5 are superseded by Evidence Code Sections 
621-624. 

The first clause of subdivision 6 states the meaningless truism that 
judgments are conclusive when declared by law to be conclusive. The 
pleading rule in the next two clauses has been recodified as Section 
1908.5 of the Code of Civil Procedure. 
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Subdivision 7 is merely a cross-reference section to all other presump­
tions declared by law to be conclusive. This subdivision is unnecessary. 
See EVIDENCE CODE § 620. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1963 (Repealed) 
Comment. Many of the presumptions listed in Section 1963 are 

classified and restated in the Evidence Code. A few have been recodi­
fied as maxims of jurisprudence in Part 4 of Division 4 of the Civil 
Code. Others are not continued at all. The disposition of each sub­
division of Section 1963 is given in the table below. Following the 
table are comments indicating the reasons for repealing those provi­
sions of Section 1963 that are not continued in California law. 

Section 1963 
(subdivision) 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

Superseded b1l 
Evidence Code Section 520 
Evidence Code Section 668 
Evidence Code Section 665 
Evidence Code Section 521 
Not continued (But see Evidence Code Section 413) 
Not continued (But see Evidence Code Section 412) 
Evidence Code Section 631 
Evidence Code Section 632 
Evidence Code Section 633 
Evidence Code Section 636 
Evidence Code Section 637 
Evidence Code Section 638 
Evidence Code Section 634 
Not continued 
Evidence Code Section 664 
Evidence Code Section 666 
Evidence Code Section 639 
Not continued 
Civil Code Section 3545 (added in this act) 
Not continued 
Commercial Code Sections 3306, 3307, and 3408 
Not continued 
Evidence Code Section 640 
Evidence Code Section 641 
Not continued 
Evidence Code Section 667 
Not continued 
Civil Code Section 3546 (added in this act) 
Not continued 
Not continued (But see Evidence Code Section 1314) 
Evidence Code Section 661 
Civil Code Section 3547 (added in this act) 
Civil Code Section 3548 (added in this act) 
Evidence Code Section 643 
Evidence Code Section 644 
Evidence Code Section 645 
Evidence Code Section 642 
Not continued 
Unnecessary (duplicates Civil Code Section 16t4) 
Civil Code Section 164.5 (added in this act) 

Subdivisions 5 and 6 are not continued because, despite Section 1963, 
there is no presumption of the sort stated. The "presumptions" merely 
indicate that a party's evidence should be viewed with distrust if he 
could produce better evidence and that unfavorable inferences should 
be drawn from the evidence offered against him if he fails to deny 
or explain it. A party's failure to produce evidence cannot be turned 
into evidence against him by reliance on these presumptions. Hampton 
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v. Rose, 8 Cal. App.2d 447, 56 P.2d 1243 (1935); Girvetz v. Boys' 
Market, Inc., 91 Cal. App.2d 827,830,206 P.2d 6, 8-9 (1949). The sub­
stantive effect of these "presumptions" is stated more accurately in 
Evidence Code Sections 412 and 413. 

Subdivision 14. The presumption stated in subdivision 14 is not con­
tinued because it is unnecessary, inaccurate, and misleading. This pre­
sumption has been used most frequently to sustain the validity of the 
official acts of a person acting in a public office when there has been no 
evidence to show that such person had the legal right to hold office. See, 
e.g., City of Monterey v. Jacks, 139 Cal. 542, 73 Pac. 436 (1903) ; Delphi 
School Dist. v. Murray, 53 Cal. 29 (1878). The presumption is unneces­
sary for this purpose, for it is well settled that the" 'acts of an officer 
de facto, so far as the rights of third persons are concerned, are, if 
done within the scope and by the apparent authority of office, as valid 
and binding as if he were the officer legally elected and qualified for 
the office and in full possession of it.' " In re Redevelopment Plan for 
Bunker Hill, 61 Cal.2d 21, 42, 37 Cal. Rptr. 74, 88, 389 P.2d 538, 552 
(1964) ; Oakland Paving Co. v. Donovan, 19 Cal. App. 488, 494, 126 
Pac. 388, 390 (1912). Under the de facto doctrine, the validity of the 
official acts taken is conclusively established. Town of Susanville v. 
Long, 144 Cal. 362, 77 Pac. 987 (1904) ; People v. Hecht, 105 Cal. 621, 
38 Pac. 941 (1895). Thus, most of the cases applying subdivision 14 
are erroneous in indicating that the official acts of a person acting in a 
public office may be attacked by evidence sufficient to overcome the 
presumption of a valid appointment. These cases can be explained only 
on the ground that they have overlooked the de facto doctrine. Compare 
People v. Ah Lee Doon, 97 Cal. 171, 31 Pac. 933 (1893) (using presump­
tion to sustain authority of judge who presided at murder trial), with 
People v. Sassovich, 29 Cal. 480 (1866) (using de facto doctrine to sus­
tain authority of judge who presided at murder trial). 

In a few cases, subdivision 14 has been cited to support the authority 
of an officer to certify a copy of an official document. People v. Beal, 
108 Cal. App.2d 200, 239 P.2d 84 (1951); People v. Howard, 72 Cal. 
App. 561, 237 Pac. 780 (1925). Evidence Code Sections 1452 and 1453 
make the presumption unnecessary for this purpose. 

In cases where the presumption might have some significance-cases 
where the party occupying the office is asserting some right of the office­
holder-the presumption has been held inapplicable. Burke v. Edgar, 
67 Cal. 182, 7 Pac. 488 (1885). 

Subdivision 18. No case has been found where subdivision 18 has 
had any effect. The doctrine of res judicata determines the issues con­
cluded between the parties without regard to this presumption. Parnell 
v. Hahn, 61 Cal. 131, 132 (1882) ("the jUdgment as rendered ... 
is conclusive upon aU questions involved in the action and upon which 
it depends, or upon matters which, under the issues, might have been 
litigated and decided in the case"). On appeal, the fact that it is the 
appellant's burden to establish that the lower court erred supplies 
whatever force this subdivision might have in appellate cases. See 
Vaughn v. Jonas, 31 Ca1.2d 586, 191 P.2d 432 (1948). 
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Subdivision 20. The cases have used this "presumption" merely 
as a justification for holding that evidence of a business custom will 
sustain a finding that the custom was followed on a particular occasion. 
E.g., Robinson v. Puls, 28 Cal.2d 664, 171 P.2d 430 (1946) ; American 
Can Co. v. Agricultural Ins. Co., 27 Cal. App. 647, 150 Pac. 996 
(1915). Evidence Code Section 1105 provides for the admissibility of 
business custom evidence to prove that the custom was followed on a 
particular occasion. There is no reason to compel the trier of fact to 
find that the custom was followed by applying a presumption. The 
evidence of the custom may be strong or weak, and the trier of fact 
should be free to decide whether the custom was followed or not. No case 
has been found giving a presumptive effect to evidence of a business 
custom under subdivision 20. 

Subdivision 22. The purpose of subdivision 22 appears to have been 
to compel an accommodation endorser to prove that he endorsed in 
accommodation of a subsequent party to the instrument and not in 
accommodation of the maker. See, e.g., Pacific Portland Cement Co. v. 
Reinecke, 30 Cal. App. 501, 158 Pac. 1041 (1916). The liability of 
accommodation endorsers is nOw fully covered by the Commercial Code. 
Accommodation is a defense which must be established by the defend­
ant. COM. CODE §§ 3307, 3415(5). Hence, subdivision 22 is no longer 
necessary. 

Subdivision 25. Despite subdivision 25, the California courts have 
refused to apply the presumption of identity of person from identity 
of name when the name is common. E.g., People v. Wong Sang Lung, 
3 Cal. App. 221, 224, 84 Pac. 843, 845 (1906). The matter should 
be left to inference, for the strength of the inference will depend in 
particular cases on whether the name is common or unusual. 

Subdivision 27 has been rarely cited in the reported cases since it 
was enacted in 1872. It has been applied to situations where a state­
ment has been made in the presence of a person who has failed to 
protest to the representations in the statement. The apparent acqui­
escence in the statement has been held to be proof of belief in the 
truth of the statement. Estate of Flood, 217 Cal. 763, 21 P.2d 579 
(1933); Estate of Clark, 13 Cal. App. 786, 110 Pac. 828 (1910). 

Although it may be appropriate under some circumstances to infer 
from the lack of protest that a person believes in the truth of a state­
ment made in his presence, it is undesirable to require such a conclu­
sion. The surrounding circumstances may vary greatly from case to 
case, and the trier of fact should be free to decide whether acquies­
cence resulted from belief or from some other cause. Cf. Matt. 27 :13-14 
(Revised Standard Version) ("Then Pilate said to him, 'Do you not 
hear how many things they testify against you T' But he gave him no 
answer, not even to a single charge .... "). 

Subdivision 29 has been cited in but one appellate decision in its 
92-year history. It is unnecessary in light of the doctrine of ostensible 
authority. See 1 WITKIN, SUMMARY OF CALIFORNIA LAW, Agency and 
Employment §§ 49-51 (7th ed. 1960). 
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Subdivision 30, in effect, declares that a marriage will be presumed 
from proof of cohabitation and repute. Pulos v. Pulos, 140 Cal. App.2d 
913,295 P.2d 907 (1956). Because reputation evidence may sometimes 
strongly indicate the existence of a marriage and at other times fail 
to do so, requiring a finding of a marriage from proof of such repu­
tation is unwarranted. The cases have sometimes refused to apply the 
presumption because of the weakness of the reputation evidence relied 
on. Estate of Baldwin, 162 Cal. 471, 123 Pac. 267 (1912); Oacioppo v. 
Triangle 00., 120 Cal. App.2d 281, 260 P.2d 985 (1953). Discontinu­
ance of the presumption will not affect the rule that the existence of a 
marriage may be inferred from proof of reputation. White v. White, 
82 Cal. 427, 430, 23 Pac. 276, 277 (1890) (" 'cohabitation and repute 
do not make marriage; they are merely items of evidence from which 
it may be inferred that a marriage had been entered into''') (italics 
in original). See also EVIDENCE CODE § 1314. 

Subdivision 38 has not been applied in any reported case in its 92-
year history. The substantive law relating to implied dedication and 
dedication by prescription makes the presumption unnecessary. See 
2 WITKIN, SUMMARY OF CALIFORNIA LAW, Real Property §§ 27-29 
(7th ed. 1960). 
[Legislative Committee Comment (A.ssembly J., A.pr. 6, 1965)] 

Section 1967 (Repealed) 
Comment. Section 1967 has no substantive meaning and is unneces­

sary. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1968 (RSlpealed) 
Comment. Section 1968 unnecessarily duplicates the provisions of 

Penal Code Sections 1103 and 1103a. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1973 (Repealed) 
Comment. Section 1973 is unnecessary. It merely describes in evi­

dentiary terms the statute of frauds contained in Civil Code Section 
1624. The repeal of Section 1973 will have no effect on existing law. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1974 (Amended) 
Comment. The amendment to Section 1974 makes no substantive 

change in the law; the amendment merely makes it clear that Section 
1974 is a substantive rule of law, not a rule of evidence. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1978 (Repealed) 
Comment. Section 1978 incorrectly states the existing law of Cali­

fornia. Certain things are declared to be "conclusive evidence" in 
other codes. See, e.g., COM. CODE § 1201 (6), (45). Moreover, the Cali­
fornia courts have recognized that some evidence may be conclusive in 
the absence of statute, for a court, "in reviewing the evidence, is bound 
to exercise its intelligence, and in doing so must recognize that certain 
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facts are controlled by immutable physical laws. It cannot permit the 
verdict of a jury to change such facts, because . . . to do so would, 
in effect, destroy the intelligence of the court." Austin v. Newton, 46 
Cal. App. 493, 497, 189 Pac. 471, 472 (1920) ; Neilson v. Houle, 200 Cal. 
726, 729, 254 Pac. 891, 892 (1927). Nonetheless, the California courts 
have also relied upon this section to sustain a finding of paternity 
despite undisputed blood-test evidence showing that the defendant 
could not have been the father of the child. Arais v. KalensnikofJ, 10 
Cal.2d 428, 74 P.2d 1043 (1937). The Legislature subsequently re­
jected this decision by enacting the Uniform Act on Blood Tests to 
Determine Paternity. Repeal of Section 1978 will remove the statutory 
basis for a similar decision in the rare case where such certainty is 
attainable. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Sections 1980.1-1980.7 (Repealed) 
Comment. Sections 1980.1-1980.7, which comprise the Uniform Act 

on Blood Tests to Determine Paternity, are reco,dified as Evidence Code 
Sections 890-897. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Sections 1981-1983 (Repea led) 
Comment. Chapter 1 of Title 3, Part IV, of the Code of Civil Pro­

cedure consists of Sections 1981 through 1983. See the Law Revision 
Commission's Comments to these sections. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1981 (Repealed) 
Comment. Section 1981 is superseded by Evidence Code Sections 500 

and 550. See Tentative Recommendation and a Study Rew,ting to the 
Uniform Rules of Evidence (Burden of Producing Evidence, Burden 
of Proof, and Presumptions), 6 CAL. LAW REVISION COMM'N, REP., 
REC. & STUDIES 1001, 1124-1125 (1964). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1982 (Repealed) 
Comment. Section 1982 is recodified as Evidence Code Section 1402. 

[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1983 (Repealed) 
Comment. Section 1983 was held unconstitutional as applied under 

the Alien Land Law. Morrison v. California, 291 U.S. 82 (1934). It has 
been applied but once by an appellate court since the Morrison case 
was decided. People v. Cordero, 50 Cal. App.2d 146, 122 P.2d 648 
(1942). Section 1983 appears to have been designed principally to 
facilitate the enforcement of the Alien Land Law. Since that law has 
been held unconstitutional (Sei Fujii v. State, 38 Cal.2d 718, 242 P.2d 
617 (1952» and has been repealed (Cal. Stats. 1955, Ch. 316, § 1, 
p. 767), Section 1983 should no longer be retained in the law of 
California. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 
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Section 1998 (Repealed) 
Comment. Sections 1998-1998.5 provide a special exception to the 

best evidence rule for hospital records. These sections are recodified 
as Evidence Code Sections 1560-1566. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1998.1 (Repealed) 
Comment. See the Law Revision Commission's Oomment to Code of 

Civil Procedure Section 1998. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1998.2 (Repealed) 
Comment. See the Law Revision Commission's Oomment to Code of 

Civil Procedure Section 1998. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1998.3 (Repealed) 
Comment. See the Law Revision Commission's Oomment to Code of 

Civil Procedure Section 1998. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1998.4 (Repealed) 
Comment. See the Law Revision Commission's Oomment to Code of 

Civil Procedure Section 1998. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1998.5 (Repealed) 
Comment. See the Law Revision Commission's Oomment to Code of 

Civil Procedure Section 1998. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 2009 (Amended) 
Comment. Section 2009 has been amended to reflect the fact that 

statutes in other codes may also authorize the use of affidavits. See, 
e.g., PROB. CODE §§ 630,705. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 2016 (Amended) 
Comment. The amendment of Section 2016 substitutes the general 

definition of "unavailable as a witness" used in the Evidence Code 
for the substantially similar language in Section 2016. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Sections 2042-2056 (Repealed) 
Comment. Article 6 of Chapter 3, Title 3, Part IV, of the Code of 

Civil Procedure consists of Sections 2042 through 2056. See the Law 
Revision Commission's Oomments to these sections. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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Section 2042 (Repealed) 
Comment. The first sentence of Section 2042 is superseded by Evi­

dence Code Section 320. The second sentence is unnecessary in light 
of Code of Civil Procedure Sections 607 and 631.7 (added) and Penal 
Code Sections 1093 and 1094. See the Law Revision Commission's 
Comment to Code of Civil Procedure Section 631.7. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 2043 (Repealed) 
Comment. Section 2043 is substantially recodified in Evidence Code 

Section 777. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 2044 (Repealed) 
Comment. The substance of the first sentence of Section 2044 is re­

codified as Evidence Code Section 765. The second sentence is super­
seded by Evidence Code Section 352. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 2045 (Repealed) 
Comment. The first sentence of Section 2045 is superseded by Evi­

dence Code Sections 760 and 761. The second sentence of Section 2045 
is superseded by Evidence Code Section 772. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 2046 (Repealed) 
Comment. The first sentence of Section 2046 is recodified as Evidence 

Code Section 764. The second sentence of Section 2046 is superseded 
by Evidence Code Section 767. 
[Law Revision Commission CQmment (Recommendation, January 1965)] 

Section 2047 (Repealed) 
Comment. The last sentence of Section 2047 is superseded by Evi­

dence Code Section 1237. The remainder \)f Section 2047 is superseded 
by Evidence Code Section 771. 
[Law Revision Commission CQmment (Recommendation, January 1965)] 

Section 2048 (Repealed) 
Comment. Section 2048 IS superseded by Evidence Code Sections 

767, 772, and 773. 
[Law Revision Commission CQmment (Recommendation, January 1965)] 

Section 2049 (Repealed) 
Comment. Section 2049 is inconsistent with and superseded by Evi­

dence Code Section 785. See the Comment to that section. See also 
EVIDENCE CODE §§ 769, 770, 780, and 1235. 
[Law Revision Commission CQmment (Recommendation, January 1965)] 

Section 2050 (Repealed) 
Comment. Section 2050 is recodified as Evidence Code Sections 774 

and 778. 
[Law Revision Commission CQmment (Recommendation, January 1965)] 
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Section 2051 (Repealed) 
Comment. Section 2051 is inconsistent with Evidence Code Sections 

780 and 785-788. The provision of Section 2051 excluding evidence of 
particular wrongful acts is continued in Evidence Code Section 787. 
The provision of Section 2051 excluding criminal convictions where 
there has been a subsequent pardon has been continued in Evidence 
Code Section 788. 
[Legislative Committee Comment (Senate J., Apr. 21, 1965)] 

Section 2052 (Repealed) 
Comment. The first clause of Section 2052 is superseded by Evi­

dence Code Section 780(h). The remainder of Section 2052 is incon­
sistent with Evidence Code Sections 768-770. See the Comments to 
those sections. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 2053 (Repealed) 
Comment. Insofar as Section 2053 deals with the inability to support 

a witness' credibility until it has been impeached, it is superseded by 
Evidence Code Section 790. Insofar as Section 2053 deals with the 
inadmissibility of character evidence in a civil action, it is superseded 
by Evidence Code Sections 1100-1104. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 2054 (Repealed) 
Comment. Section 2054 is recodified in substance as Evidence Code 

Section 768 (b). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 2055 (Repealed) 
Comment. Section 2055 is restated in substance as Evidence Code 

Section 776. 
[Law Revision Commission Commen t (Recommendation, January 19(5) ] 

Section 2056 (Repealed) 
Comment. Section 2056 is restated in substance as Evidence Code 

Section 766. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 2061 (Repealed) 
Comment. The first sentence of Section 2061 is recodified in Evidence 

Code Section 312. Subdivision 5 of Section 2061 is superseded by Sec­
tion 502 of the Evidence Code. Subdivisions 6 and 7 are superseded by 
Sections 412 and 413 of the Evidence Code. 

The remainder of Section 2061 consists of cautionary instructions 
on evidence and witnesses. Since the Constitution was amended in 1934 
to permit the court to comment on. th~ eviden?e (CAL. CONST., Art. VI, 
§ 19), the power of the court to gIVe mstructIOns of the sort listed has 
been unquestioned. 2 WITKIN, CALIFORNIA PROCEDURE, TrUll § 67 
(1954). The instructions listed were derived from the common law. 



1320 AMENDMENTS, ADDITIONS, AND REPEALS 

See, e.g., People v. Coffey, 161 Cal. 433, 119 Pac. 901 (1911). Hence, the 
courts have not relied on Section 2061 as a definitive list of the cau­
tionary instructions that mayor must be given on appropriate occa­
sions. See, e.g., People v. Putnam, 20 Cal.2d 885, 129 P.2d 367 (1942). 
Section 2061, therefore, is repealed to avoid singling out only a few of 
the cautionary instructions that are given by the courts. As the section 
is but a partial codification of the common law, the repeal should have 
no effect on the giving of the instructions contained in the section or 
on the giving of any other cautionary instructions that are permitted 
or required t.o be given by decisional law. 
[Law Revision Commission Comment (Recommendation, January 196:::;)] 

Section 2065 (Repealed) 
Comment. The first clause of Section 2065 is superseded by Evidence 

Code Sections 351 and 911. The second clause of Section 2065 is super­
seded by Evidence Code Section 940, which relates to the self-incrimina­
tion privilege. 

The third clause-relating to degrading matter-is unnecessary 
under the Evidence Code, and it is also superfluous under existing law. 
See Tentative Recommendation and a Study Relating to the Uniform 
Rules of Evidence (Article V. Privileges), 6 CAL. LAW REVISION 
COMM'N, REP., REC. & STUDIES 201, 271-273 (1964). This language is 
apparently "designed to protect the witness against disclosure of dis­
creditable facts which are wholly irrelevant, and which would simply 
injure him without accomplishing any legitimate purpose of proof." 
WITKIN, CALIFORNIA EVIDENCE § 476 at 532 (1958) (emphasis in orig­
inal). This language does not grant a witness the right to remain silent 
about nonincriminating but degrading matter that is relevant to the 
merits of the case. Clark v. Reese, 35 Cal. 89 (1868) (breach of promise 
to marry; defense that plaintiff had immoral relations with X; held, X 
must answer concerning such relations though answer degrading); 
San Chez v. Superior Court, 153 Cal. App.2d 162, 314 P.2d 135 (1957) 
(separate maintenance on ground of cruelty; defendant required to 
answer concerning cruelty, albeit degrading). Irrelevant evidence is 
inadmissible under Evidence Code Section 350. Evidence Code Section 
787 provides that a witness' character may not be attacked by evidence 
of specific instances of his conduct; hence, degrading matter is inad­
missible under Section 787 even when relevant if it consists of evidence 
of the witness' conduct on specified occasions and is offered for im­
peachment purposes. In addition, Evidence Code Section 765 requires 
the court to control the interrogation of witnesses so as to protect them 
from "undue harassment or embarrassment." Thus, the Evidence 
Code provides a witness with more protection against the revelation of 
matter that might degrade him than is provided by the third clause of 
Section 2065. 

The remainder of Section 2065 is superseded by Evidence Code Sec­
tion 788, dealing with the admissibility of criminal convictions for 
impeachment purposes. 
[Law Revision Commission (JQmment (Recommendation, January 1965)] 
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Section 2066 (Repealed) 

Comment. Most of Section 2066 is unnecessary in the light of Evi­
dence Code Section 765, which restates the substance of Code of Civil 
Procedure Section 2044. The remainder of Section 2066 which relates 
to the detaining of the witness, is unnecessary because' ~his matter is 
adequately covered by Code of Civil Procedure Section 2064 and 
Evidence Code Section 778. 
[Law RevisionCommission Comment (Recommendation, January 19(5)] 

Section 2078 (Repealed) 

Comment. Section 2078 is superseded by Evidence Code Sections 
1152-1154. See the Comments to those sections. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 2079 (Repealed) 

Comment. Section 2079 is unnecessary because it repeats what is 
said in Civil Code Section 130. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Sections 2101-2103 (Repealed) 

Comment. Chapter 4 of Title 6, Part IV, of the Code of Civil Pro­
cedure consists of Sections 2101-2103. See the Law Revision Commis­
sion's Comments to these sections. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 2101 (Repealed) 
Comment. Section 2101 is superseded by Evidence Code Section 312. 

[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 2102 (Repealed) 

Comment. The first sentence of Section 2102 is recodified in Evidence 
Code Sections 310 and 400-406. The second sentence of Section 2102 
is superseded by Evidence Code Section 457. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 2103 (Repealed) 

Comment. Section 2103 is superseded by Evidence Code Section 300. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CORPORATIONS CODE 
Section 6602 (Amended) 

Comment. This revision of Section 6602 provides, in effect, that the 
judge may take judicial notice of the matters listed in amended Section 
6602 and that he is required to take such judicial notice if he is re­
quested to do so and the party supplies him with sufficient information. 
See EVIDENCE CODE §§ 452 and 453 and the Comments thereto. 

The portion of Section 6602 which has been deleted is either unneces­
sary because it duplicates the provisions of Evidence Code Sections 
451 and 452 or undesirable because it conflicts with Evidence Code 
Section 1452. See the Comments to those sections. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 
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Section 25310 (Amended) 
Comment. The deleted language is inconsistent with Evidence Code 

Section 1452. See the Comment to that section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

GOVERNMENT CODE 
Section 11513 (Amended) 

Comment. The revision of the last sentence of Section 11513 is neces­
sary because, under Division 8 (commencing with Section 900) of the 
Evidence Code, the privileges applicable in some administrative pro­
ceedings are at times different from those applicable in civil actions. 

The substitution of "other" for "direct" in the third sentence of 
subdivision (c) of Section 11513 makes no significant substantive 
change but is desirable because "direct evidence" is not defined for 
the purposes of Section 11513. See the Law Revision Commission's Com­
ment to Code of Civil Procedure Section 1831. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 19580 (Amended) 
Comment. The amendment merely substitutes a reference to the 

correct Evidence Code section for the reference to the superseded 
Code of Civil Procedure section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

HEALTH AND SAFETY CODE 
Section 3197 (Amended) 

Comment. The revision of Section 3197 merely substitutes references 
to the pertinent Evidence Code sections that supersede subdivisions 1 
and 4 of Code of Civil Procedure Section 1881. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

PENAL CODE 
Section 270e (Amended) 

Comment. The revision of Section 270e merely inserts a reference 
to the pertinent sections of the Evidence Code. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 686 (Amended) 
Comment. Section 686 sets forth three exceptions to the right of a 

defendant in a criminal trial to confront the witnesses against him. 
These exceptions purport to state the conditions under which the court 
may admit testimony taken at the preliminary hearing, testimony 
taken in a former trial of the action, and testimony in a deposition that 
iR admissible under Penal Code Section 882. The section inaccurately 
sets forth the existing law, for it fails to provide for the admission of 
hearsay evidence generally or for the admission of testimony in a 
deposition that is admissible under Penal Code Sections 1345 and 1362, 
and its reference to the conditions under which depositions may be 
admitted under Penal Code Section 882 is not accurate. Since Evidence 
Code Sections 1290-1292 cover the situations in which testimony in 
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another action or proceeding and testimony at the preliminary hearing 
are admissible as exceptions to the hearsay rule, Section 686 has been 
revised by eliminating the specific exceptions for these situations and 
by substituting for them a general cross-reference to admissible hear­
say. The statement of the conditions under which a deposition may be 
admitted also has been deleted; in place of the deleted language, lan­
guage is substituted that accurately provides for the admission of 
depositions under Penal Code Sections 882, 1345, and 1362. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 688 (Amended) 
Comment. The language deleted from Section 688 is superseded by 

Evidence Code Sections 930 and 940. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 939.6 (Amended) 
Comment. The revision of Section 939.6 makes no substantive change. 

The amendment, however, states more clearly and precisely the mean­
ing that has been given the section by the California courts. See, e.g., 
People v. Freudenberg, 121 Cal. App.2d 564, 263 P.2d 875 (1953). See 
also WITKIN, CALIFORNIA CRIMINAL PROCEDURE §§ 175, 228 (1963). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 961 (Amended) 
Comment. This revision of Section 961 makes it clear that matters 

that will be judicially noticed, whether such notice is mandatory or 
discretionary, need not be stated in an accusatory pleading. See EVI­
DENCE CODE §§ 451 and 452. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 963 (Amended) 
Comment. This revision of Section 963 makes the procedure provided 

in Evidence Code Sections 454-459 applicable when judicial notice is 
taken of the matter listed in Penal Code Section 963. It should be 
noted that, notwithstanding Evidence Code Section 453, notice is man­
datory if the private statute or ordinance is pleaded by reference to 
its title and the day of its passage. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1120 (Amended) 
Comment. Section 1120 requires a juror who discovers that he has 

personal knowledge of a fact in controversy in the case to disclose the 
same in open court. If he reveals such personal knowledge during the 
jury's retirement, the jury must return into court. The section then 
requires that the juror be sworn as a witness and examined in the 
presence of the parties. 

The section does not make it clear whether this examination in the 
presence of the parties is for the purpose of determining if "good 
cause" exists for the juror's discharge in accordance with Penal Code 
Section 1123 or whether this examination is for the purpose of obtain­
ing the juror's knowledge as evidence in the case. The circumstances 
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under which a juror may testify on the merits in a criminal case are 
fully covered in Evidence Code Section 704. Therefore, Section 1120 
has been amended to eliminate the ambiguity in its provisions and to 
provide assurance that the juror's examination is to be used solely to 
determine whether" good cause" exists for his discharge. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1322 (Repealed) 
Comment. Section 1322 is superseded by Evidence Code Sections 

970-973 and 980-987. See the Law Revision Commission's Comment to 
subdivision 1 of Section 1881 of the Code of Civil Procedure, which 
also is superseded by the same Evidence Code sections. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1323 (Repealed) 
Comment. The first clause of the first sentence of Section 1323 is 

superseded by Evidence Code Sections 930 and 940. The second clause 
is recodified as Evidence Code Sections 761 and 773. See the Comments 
to those sections. The last sentence of Section 1323 is unnecessary 
because it merely duplicates the provisions of Article I, Section 13, of 
the California Constitution. See also EVIDENCE CODE § 413. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1323.5 (Repealed) 
Comment. Section 1323.5 is superseded by Evidence Code Section 

930, which retains the only effect the section has ever been given-to 
prevent the prosecution from calling the defendant in a criminal ac­
tion as a witness. See People v. Talle, 111 Cal. App.2d 650, 245 P.2d 
633 (1952). Whether Section 1323.5 provides a broader privilege than 
Evidence Code Section 930 is not clear, for the meaning of the phrase 
"persons accused or charged" is uncertain. For example, a witness 
before a grand jury or at a coroner's inquest may not have been for­
mally "accused or charged" by an information or indictment, but he 
may have been "accused or charged" by a complaint or by informal 
allegations; under such circumstances, it is uncertain whether Section 
1323.5 would apply. A person who claims the privilege against self­
incrimination before a grand jury, at a coroner's inquest, or in some 
other proceeding is provided with sufficient protection under Evidence 
Code Section 913, for his claim of privilege cannot be shown to impeach 
him or to provide a basis for inferences against him in a subsequent 
civil or criminal proceeding. See the Comment to EVIDENCE CODE § 913. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1345 (Amended) 
Comment. Section 1345 has been revised so that the conditions for 

admitting the deposition of a witness that has been taken in the same 
action are consistent with the conditions for admitting the testimony 
of a witness in another action or proceeding under Evidence Code 
Sections 1290-1292. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 
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Section 1362 (Amended) 
Comment. Section 1362 has been revised so that the conditions for 

admitting the deposition of a witness that has been taken in the same 
action are consistent with the conditions for admitting the testimony 
of a witness in another action or proceeding under Evidence Code 
Sections 1290-1292. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

PUBLIC UTIlITIES CODE 
Section 306 (Amended) 

Comment. The deleted language is inconsistent with Evidence Code 
Section 1452. See the Comment to that section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 





TABLE I 

EVIDENCE CODE TO COMPARABLE SECTIONS 
Table I indicates as to each section of the Evidence Code the com­

parable provisions of the California law in effect on January 1, 1965, 
that are superseded by the Evidence Code. Where the table indicates 
that a section in the Evidence Code supersedes an existing provision, 
the section replacing the existing provision may duplicate the super­
seded section or may be narrower or broader than the superseded sec­
tion. For a discussion of the comparison, see the Comment to the Evi­
dence Code section involved. 

Where a particular section of the existing law is superseded by 
more than one section of the Evidence Code, that fact is indicated 
by an asterisk («<) after the number of the superseded section. (Table 
II indicates the various Evidence Code sections that supersede a par­
ticular section of existing law.) 

The source of each section in the Evidence Code that does not super­
sede a specific provision in existing law is listed as "New." For ex­
ample, some sections in the Evidence Code (principally the preliminary 
provisions and definitions) are based on comparable provisions in other 
recently enacted California codes, such as the Commercial Code and 
the Vehicle Code, and do not supersede any specific provision in exist­
ing law. For the source of a particular section, see the Comment to the 
Evidence Code section involved. 

Evidence Oode Eillisting Oode Evidence Oode Eillisting Oode 
(Section) (Section) (Section) (Section) 
1 New 195 New 
2 _______ New 

200 ======= New 3 _______ New 205 New 
4 ------- New 

210 ======= CCP 1868*, 
5 ------- New 1870(1)*, 
6 New 1870(15)*, 7 _______ New 1870(16)* 
8 New 220 _______ New 9 _______ New 225 New 

10 _______ New 
230 ======= New 

11 _______ New 235 ------- New 12 _______ New 240 ------- New 100 _______ New 250 New 
105 New 300 _______ CCP 2103 

110 ======= New 310 _______ CCP 2102· 
115 New 311 ------- CCP 1875* 

120 ======= New 312 ------- CCP 2061·,2101 125 _______ New 320 ------- CCP 2042* 130 _______ New 350 ------- CCP 1868 * 
135 New 351 ------- CCP 1847*, 140 _______ CCP 1823,1827* 1870(1 )*, 145 _______ New 1870(15)*, 150 _______ New 
160 _______ New 1870(16)* 
165 _______ New 352 ------- CCP 1838,1868*, 
170 _______ New 2044* 
175 New 353 ------- New 
180 _______ New 354 ------- New 
185 ------- New 355 ------- New 
190 _______ CCP 1824 356 ------- CCP 1854 ---

* In part. * In part. 

( 1327) 
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Evidence (Jade ElIJisting (Jade Evidence (Jade ElIJisting (Jade 
(Section) (Section) (Section) (Section) 

400-406 ___ CCP 1834,2102· 750 _______ New 
410 _______ CCP 1831 751 _______ CCP 1885· 
411 _______ CCP 1844 752 _______ CCP 1884 
412 _______ CCP 1963(6), 753 _______ CCP 1863 

2061(6)·, 754 _______ CCP 1885· 
2061(7) 760 _______ CCP 2045·,2048· 

413 __ :.... ____ CCP 1963(5), 761 _______ CCP 2045-
2061(6)* 762 _______ New 

Penal 1323· 763 _______ New 
450--460 ___ COP 1875*,2102· 764 _______ CCP 2046-
500 _______ CCP 1981* 765 _______ CCP 2044*,2066 
501 --_____ New 766 _______ CCP 2056 
502 - ______ COP 2061(5) 767 _______ CCP 2046*,2048* 
520 _______ CCP 1963(1) 768 _______ CCP 2052·, 
521 _______ CCP 1963(4) 2054 
522 ____ '--__ 

bcp 
New 769 _______ CCP 2049*,2052· 

550 _______ 1981* 770 _______ CCP 2049*,2052· 
600 _______ CCP 1958-1960 771 _______ OCP 2047· 
601 _______ CCP 1961 772 _______ CCP 2045·,2048· 
602 _______ CCP 1833 773 _______ COP 2045·,2048· 
603 _______ New Penal 1323* 
604 _______ New 774 _______ CCP 2050* 
605 _______ New 775 _______ New 
606 ______ '- New 776 _______ CCP 2055 
'607 _______ New 777 _______ CCP 2043 
620 _______ CCP 1962· 778 _______ CCP 2050* 
621 _______ CCP 1962(5~ 780 _______ CCP 1847·, 
622 _______ CCP 1962(2 1870(16)*, 
623 __ ~~ ___ CCP 1962(3) 2049· , 2051· , 
624 _______ CCP 1962(4) 2052·,2053* 
630 ______ '- New 785 _______ CCP 2049·,2051· 
631 _______ CCP 1963(7) 786 _______ COP 1847·,2049·, 
632 _______ CCP 1963(8) 2051·,2053· 
633 -_,_. ___ COP 1963(9) 787 _______ CCP 2051·,2065-
634 _______ CCP 1963(13) 788 _____ ~_ COP 2051*,2065- . 
635 _______ New 789 _______ New 
636 _______ CCP 1963(10) 790 _______ CCP 2053* 
637 _______ CCP 1963(11) 791 _______ New 
638 _______ . CCP 1963(12) 800 _______ CCP 1845-, 
639 _______ CCP 1963(17) 1870(9)* 
640 _______ CCP 1963(23) 801 _______ CCP 1845*, 
641 _______ CCP 1963(24) 1870(9)· 
642 _______ CCP 1963(37) 802 _______ CCP 1872* 
643 - ______ CCP 1963(34~ 

803 _______ New 
644 _______ CCP 1963(35 804 _______ New 
645 _______ CCP 1963(36 805 _______ New 
660 _____ -'_ New 81~822 ___ OOP 1845.5 
661 _______ Civil 193,194,195 870 _______ OCP 1870(10) 

CCP 1963(31) 890 _______ CCP 1980.1 
662 _______ New 891 _______ CCP 1980.2 
663 _______ New 892 _______ CCP 1980.3 
664 _______ CCP 1963 (15) 893 _______ CCP 1980.4 
665 _______ OOP 1963(3) 894 _______ COP 1980.5· 
666 _______ CCP 1963(16) 895 _______ CCP 1980.6 
667 _______ CCP 1963(26) 

896 _______ CCP 1980.7 
668 _______ OOP 1963(2) 897 _______ CCP 1871 * , 1980.S* 
700 _______ CCP 1879- 900 _______ New 
701 _______ OOP 1879·,1880· 901 _______ New 
702 _______ CCP 1845·, 1879·, 902 _______ New 

1880* 903 _______ New 
708 _______ CCP 1883· 905 _______ New 
704 _______ CCP 1883· 910 _______ New 
710 _______ CCP 1846· 911 _______ CCP 2065· 
711 _______ CCP 1846· 

912 _______ New 
720 ________ CCP 1870(9)· 

913 _______ New 914 _______ New 721 _______ . CCP 1872* 915 _______ New 722 _______ CCP 1256.2 916 _______ New 723 _______ OCP 1871· 917 _______ New 
73~733 ___ CCP 1871* 918 _______ New 

* In part. • In part. 
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Evidence Code Ezisting Code Evidence Code Ezi~ting Code 
(Section) (Section) (Section) (l:jf!~~ion) 

919 _______ New 1280 _______ CCP 1918*,1920*, 920 _______ New 1921 *,1922*, 
930 _______ Penal 1323*, 1323.5 1926*,1946* 
940 ___ ..: ___ CCP 2065* 1281 _______ New 

Penal 1323* 1282 _______ CCP 1928.1 
950--962 ___ CCP 1881(2) 1283 _______ CCP 1928.2 
970--973 ___ CCP 1881(1)* 1284 _______ New 

Penal 1322* 1290--1292 __ CCP 1870(8) 
980--987 ___ CCP 1881(1)* 1300 _______ New 

Penal 1322* 1301 _______ New 
990-1007 __ CCP 1881(4)* 1302 _______ CCP 1851* 

1010--1026 __ B&P 2904 1310 _______ CCP 1852*, 
CCP 1881(4r 1870(4)* 

1030--1034 __ CCP 1881(3 1311 _______ CCP 1852*, 
1040--1042 __ CCP 1881(5) 1870~4r 1050 _______ New 1312 _______ CCP 1870 1 )* 
1060 _______ New 1313 _______ CCP 1852*, 
1070 _______ CCP 1881(6) 1870(l1r 1100 _______ CCP 2053* 1314 _______ CCP 1870(11 *, 
1101 _______ CCP 2053* 1963(30 
1102 _______ New 1315-1316 __ CCP 1919a,1919b 
1103 _______ New 1320 _______ CCP 1870(11)*, 
1104 _______ New 1870(13r 1105 _______ New 1321 _______ CCP 1870(11 * 
1150 _______ New 1322 _______ CCP 1870(11 * 
1151 _______ New 1323 _______ New 
1152 _______ CCP 2078* 1324 _______ CCP 2051*,2053* 
1153 _______ New 1330 _______ New 
1154 _______ CCP 2078* 1331 _______ New 
1155 _______ New 1340 _______ New 
1156 _______ CCP 1936.1 1341 _______ CCP 1936 
1200 _______ CCP 1845* 1400 _______ New 
1201 _______ New 1401 _______ New 
1202 _______ New 1402 _______ CCP 1982 
1203 _______ New 1410 _______ New 
1204 _______ New 1411 _______ New 
1205 _______ New 1412 _______ CCP 1941 
1220 _______ CCP 1870(2~ 

1413 _______ CCP 1940(1~, 1221 _______ CCP 1870(3 1940(3 
1222 _______ CCP 1848*, 1414 _______ CCP 1942 

1870(5)* 1415 _______ CCP 194O(2~ 1223 _______ CCP 1848*,1870(6) 1416 _______ CCP 1870(9 *, 
1224 _______ CCP 1848*,1851*, 1943 

1870(5)* 1417-1418 __ CCP 1944 
1225 _______ CCP 1848*, 1849, 1419 _______ CCP 1945 

1870(5)* 1420 _______ New 
1226 _______ New 1421 _______ New 
1227 _______ New 1450 _______ New 
1230 _______ CCP 1853,1870(4)*, 1451 _______ CCP 1948,1951* 

1946(1) 1452 ____ ~ __ CCP 1875(5), 
1235 _______ New 1875(6)*, 
1236 ______ New 1875(7)*, 
1237 _______ CCP 2047* 1875(8), 
1238 _______ New 1901*, 
1240 _______ CCP 1850*, 1905*,1906*, 

1870(7)* 1907*,1918*, 
1241 _______ CCP 1850*, 1921*,1922*, 

1870(7)* 1928.3* 
1242 _______ CCP 1870(4)* 1453 _______ CCP 1875(6)*, 1250 _______ New 1901 *, 1905*, 1251 _______ New 1918*, 1919*, 1252 _______ New 1921*, 1922*, 1260 _______ New 1928.3* 1261 _______ New 1454 _______ CCP 1901*,1906*, 1270--1271 __ CCP 1918*,1920*, 1907*,1918* 

1921*,1922*, 1500 _______ CCP 1855*,1937* 1926*,1946*, 
1953e-1953h 1501 _______ CCP 1855(1),1937* 

1272 _______ New 1502 _______ New 

* In part. * In part. 
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Evidence Oode ElDisting Oode Evidence Oode ElDisting Oode 
(Section) (Section) (Section) (Section) 

1503 _______ CCP 1855(2), 1531 _______ CCP 1923 
1938,1939 1532 _______ CCP 1919*,1951· 1504 _______ New 1550 _______ CCP 1953i 1505 _______ CCP 1855*, 1551 _______ CCP 1920b 
1870(14)* 1560 _______ CCP 1998 1506 _______ CCP 1855(3),1901*, 1561 _______ CCP 1998.1 
1905*,1906*, 1562 _______ CCP 1998.2 
1907*,1918*, 1563 _______ CCP 1998.3 
1920a *. 1921 * , 1564 _______ CCP 1998.4 
1922* 1565 _______ COP 1998.5 1507 _______ CCP 1855(4), 1566 _______ New 
1919* 1600 _______ CCP 1919*,1951* 1508 _______ CCP 1855*, 1601 _______ CCP 1855a 1870(14)* 1602 _______ CCP 1927 1509 _______ CCP 1855(5), 
1870(14)* 1603 _______ CCP 1928 

1510 _______ New 1604 _______ CCP 1925 
1530 _______ CCP 1901* , 1905*, 1605 _______ CCP 1927.5 

1906*, 1907*, 
* In part. 1918*,1919*, 

1920a * , 1921*, 
1922*,1928.3* 

* In part. 



TABLE II 

SUPERSEDED SECTIONS TO EVIDENCE CODE 
Table II indicates as to each superseded section of the California law 

in effect on January 1, 1965, the comparable provisions of the Evidence 
Code. Where the table indicates that an existing section is superseded 
by a provision in the Evidence Code, the provision replacing the exist­
ing section may duplicate the superseded section or may be narrower or 
broader than the superseded section. For a discussion of the compari­
son, see the Comment to the Evidence Code section involved. See also 
the Comment to the superseded section. 

The disposition of an existing section that is not superseded by a 
specific provision in the Evidence Code is listed as "Not continued." 
The Comment to the repealed section gives the reason for its exclusion. 

In addition to Evidence Code references, Table II also contains a 
reference to sections added to other codes that continue the substance 
of an existing section that is repealed but is not a proper subject for 
inclusion in the Evidence Code. 

BUB ~ Prof Oode Evidence Oode Oode Oiv Proc Evidence Oode 
(Section) (Section) (Section) (Section) 

2904 ______ 1010--1026 1854 ______ 356 1855 ______ 1500--1510 
OiviZ Oode 1855a _____ 1601 
(Section) 1863 ___ ~ __ 753 
193 ______ 661 1867 ______ Not continued 
194 ______ 661 1868 ______ 210,350,352 
195 ______ 661 1869 ______ 500,550 

1870(1) ___ 210,351 
Oode Oiv Proc 1870(2) ___ 1220 

(Section) 1870(3) ___ 1221 
1256.2 722 1870(4) ___ 1230,1242, 
1823 ______ 140 1870(5) ___ 

1310,1311 
1824 ______ 190 1222,1224, 
1825 ______ Not continued 1225 
1826 ______ 500--667 1870~6~ ___ 1223 
1827 ______ 140,450--459 1870 7 ___ 1240,1241 
1828 ______ 410 1870(8) ___ 1290--1292 
1829 ______ 1500--1510 1870(9) ___ 720, 800, 801, 
1830 ______ 1500--1510 1416 
1831 ______ 410 1870(10) __ 870 
1832 ______ Not continued 1870(11) __ 1313,1314, 
1833 ______ 602 1320--1322 
1834 ______ 403(b) 1870p2~ __ Not continued 
1836 ______ Not continued 1870 13 __ 1312, 1320 
1837 ______ Not continued 1870(14~ __ 1500--1510 
1838 ______ 352 1870(15 __ 210,351 
1839 ______ Not continued 1870(16) __ 210,351,780 
1844 ______ 411 1871 ______ 723,730--733 
1845 ______ 702, 800, 801, 1872 ______ 721,802 

1200 1875 ______ 311, 450--460, 
1845.5 _____ 810--822 1879 ______ 1452,1453 
1846 ______ 710,711 700--702 
1847 ______ 351, 600, 780, 1880 ______ 701,702 

786 1881(1) ___ 970--973, 
1848 ______ 1200,1222- 980--987 

1227 1881(2~ ___ 950--962 
1849 ______ 1225 1881(3 ___ 1030--1034 
1850 ______ 1240,1241 1881(4) ___ 990-1007, 
1851 ______ 1224,1302 1010--1026 
1852 ______ 1310,1311, 1881(5) ___ 1040--1042 

1313 1881(6) --- 1070 
1853 ______ 1230 1883 ______ 703,704 

( 1331 ) 
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Code Civ Proc Evidence Code Code Civ Proc Evidence Code 
(Section) (Section) (Section) (Section) 

1884 ______ 752 1957 ______ 140,210 
1885 ______ 751,754 1958 ______ 6OO?) 
1901 ______ 1452-1454, 1959 ______ 600 a) 

1506,1530 1960 ______ 6OO(b) 
1903 ______ 1530 1961 ______ 601 
1905 ______ 1452,1453, 1962 ______ 620 

1506,1530 1962(1) ___ Not continued 
~906 ______ 1452,1454, 1962(2) ___ 622 

1506, 1530 1962~3) ___ 623 
1907 ______ 1400,1401, 1962 4) ___ 624 

1410,1452, 1962(5) ___ 621 
1454,1506, 1962(6) ___ • Not continued 
1530 1962(7) ___ Not continued 

1918 ______ 1270,1271, 1963(1) ___ 520 
1280,1400- 1963(2) ___ 668 
1402,1410, 1963(3) ___ 665 
1452-1454, 1963(4) ___ 521 
1506, 1530 1963(5) ___ 413,665 

1919 ______ 1453,1507, 1963(6) ___ 412 
1530,1532, 1963~7) ___ 631 
1600 1963 8) ___ 632 

1919a _____ 1315,1316· 1963(9) ___ 633 
1919b _____ 1315,1316 1963(10) __ 636 
1920 ______ 1270,1271, 1963(11~ _~' 637 

1280 1963(12 __ 638 
1920a _____ 1506,1530 1963(13~ __ 634 
1920b _____ 1551 .. 1963(14 __ Not continued 
1921 ______ 1270,1271; 1963(15) __ 664 

1280,1452, 1963~16) __ 666 
1453,1506, 1963 17) __ 639 
1530 1963(18) __ Not continued 

1922 ______ 1270,1271, 1963(19) __ CivilCode ~54.5 ( Added) 
1280,1452, 1963(20~ __ Not continued 
1453,1506, 1963(21 __ Not continued 
1530 1963(22) __ Not continued 

1923 ______ 1531 1963(23) __ 640 
1924 ______ Not continued 1963(24) __ 641 
1925 ______ 1604 1963(25) __ Not continued 
1926 ______ 1270,1271, 1963(26) __ 667 

1280 1963(27) __ Not continued 
1927 ______ 1602 1963~28) __ Civil Code ~54.6 (Added) 
1927.5 _____ 1605 1963 29) __ Not continued 
1928 ______ 1603 1963(30~ __ 1314 
1928.1 _____ 1282 1963(31 __ 661 
1928.2 _____ 1283 1963(32) __ ChnZCode 854.7 (Added) 
1928.3 _____ 1452,1453, 1963(33~ __ Civil Code 854.8 (Added) 

1530 1963(34 __ 643 
1928.4 _____ 3 1963(35) __ 644 
1936 ______ 1341 1963~36) __ 645 
1936.1 _____ 1156 1963 37) __ 642 
1937 ______ 1500,1501 1963(38) __ Not continued 
1938 ______ 1503 1963(39) __ Not continued 
1939 ______ 1503 1963(40) __ Civil Code 164.5 (Added) 
1940 ______ 1413;1415 1967 ______ . Not continued 
1941 ______ 1412 1968 ______ Not continued 
1942 ______ 1414 1973 ______ Not continued 
1943 ______ 1416 1978 ______ Not continued 
1944 ______ 1417,1418 1980.1 _____ 890 
1945 ______ 1419 1980.2 _____ 891 
1946 ______ 1230,1270, 1980.3 _____ 892 

1271,1280 1980.4 _____ 893 1947 ______ 1270,1271 1980.5 _____ 894,897 1948 ______ 1451 
195:t ------ 1451,1,532, 

1980.6 _____ 895 
1600 1980.7 _____ 896 

1958e-1953h 1270-1272 1981 ______ 500,550 
1953i-1953Z 1550 1982 ______ 1402 
1954_:... ____ 140,210,351, 1983 ______ Not continued 

352 1998 ______ 1560 

• The last clause of Section 1962(6) is codified as Code of Oivil Procedure Seufiofl 
1908.5 (Added). 
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Code Civ Proc Evidence Code Code Civ Proc Evidence Code 
(Section) (Section) (Section) (Section) 

1998.1 _____ 1561 2054 ______ 768 
1998.2 _____ 1562 2055 ______ 776 
1998.3 _____ 1563 2056 ______ 766 
1998.4 _____ 1564 2061 ______ 312,412,413, 1998.5 _____ 1565 502 2042 ______ 320 2065 ______ 351, 787, 788, Code CW Proc 631.7 (Added) 2043 ______ 777 911,940 
2044 ______ 352,765 2066 ______ 765 
2045 ______ 760, 761, 772, 2078 ______ 1152,1154 

773 2079 ______ Not continued 2046 ______ 764,767 2101 ______ 312 2047 ______ 771,1237 
2048 ______ 760, 761, 767, 2102 ______ 310, 400--406, 

772,773 450--460 
2049 ______ 769, 770, 780, 2103 _____ 300 

785,786,1235 2050 ______ 774,778 Penal Code 2051 ______ 780, 785, 786, (Section) 
787,788,1324 1322 ______ 970-973, 2052 ______ 768,769,770, 980--987 780, 1235 

2053 ______ 780,786, 1323 ______ 413,773, 
790,1100- 930,940 
1104,1324 1323.5 _____ 930 





TABLE III 

AMENDMENTS, ADDITIONS, AND REPEALS 

Table III contains a convenient list of provisions in other codes 
that were added, amended, or repealed by the Evidence Code legis­
lation. 

BUSINESS AND PROFESSIONS CODE 
Section 2904 (Repealed) Section 25009 (Amended) 
Section 5012 (Amended) 

Section 53 (Amended) 
Section 164.5 (Added) 
Section 193 (Repealed) 
Section 194 (Repealed) 
Section 195 (Repealed) 

CIVIL CODE 
Section 3545 
Section 3546 
Section 3547 
Section 3548 

(Added) 
(Added) 
(Added) 
(Added) 

CODE OF CIVIL PROCEDURE 
Section 1 (Amended) Section 1850 (Repealed) 
Section 117g (Amended) Section 1851 (Repealed) 
Section 125 (Amended) Section 1852 (Repealed) 
Section 153 (Amended) Section 1853 (Repealed) 
Section 433 (Amended) Section 1854 (Repealed) 
Section 631.7 (Added) Section 1855 (Repealed) 
Section 1256.2 (Repealed) Section 1855a (Repealed) 
Section 1747 (Amended) Section 1863 (Repealed) 
Title of Part IV (Amended) Section 1867 (Repealed) 
Section 1823 (Repealed) Section 1868 (Repealed) 
Section 1824 (Repealed) Section 1869 (Repealed) 
Section 1825 (Repealed) Section 1870 (Repealed) 
Section 1826 (Repealed) Section 1871 (Repealed) 
Section 1827 (Repealed) Section 1872 (Repealed) 
Section 1828 (Repealed) Section 1875 (Repealed) 
Section 1829 (Repealed) Section 1879 (Repealed) 
Section' 1830 (Repealed) Section 1880 (Repealed) 
Section 1831 (Repealed) Section 1881 (Repealed) 
Section 1832 (Repealed) Section 1883 (Repealed) 
Section 1833 (Repealed) Section 1884 (Repealed) 
Section 1834 (Repealed) Section 1885 (Repealed) 
Section 1836 (Repealed) Section 1893 (Amended) 
Section 1837 (Repealed) Section 1901 (Repealed) 
Section 1838 (Repealed) Section 1903 (Repealed) 
Section 1839 (Repealed) Section 1905 (Repealed) 
Section 1844 (Repealed) Section 1906 (Repealed) 
Section 1845 (Repealed) Section 1907 (Repealed) 
Section 1845.5 (Repealed) Section 1908.5 (Added) 
Section 1846 (Repealed) Section 1918 (Repealed) 
Section 1847 (Repealed) Section 1919 (Repealed) 
Section 1848 (Repealed) Section 1919a (Repealed) 
Section 1849 (Repealed) Section 1919b (Repealed) 

( 1335 ) 
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CODE OF CIVIL PROCEDURE-Continued 
Section 1920 (Repealed) 
Section 1920a (Repealed) 
Section 1920b (Repealed) 
Section 1921 (Repealed) 
Section 1922 (Repealed) 
Section 1923 (Repealed) 
Section 1924 (Repealed) 
Section 1925 (Repealed) 
Section 1'926 (Repealed) 
Section 1927 (Repealed) 
Section 1927.5 (Repealed) 
Section 1928 (Repealed) 
Sections 1928.1-1928.4 (Repealed) 

Section 1928.1 (Repealed) 
Section 1928.2 (Repealed) 
Section 1928.3 (Repealed) 
Section 1928.4 (Repealed) 

Section 1936 (Repealed) 
Section 1936.1 (Repealed) 
Section 1987 (Repealed) 
Section 1988 (Repealed) 
Section 1939 (Repealed) 
Section 1940 (Repealed) 
Section 1941 (Repealed) 
Section 1942 (Repealed) 
Section 1943 (Repealed) 
Section 1944 (Repealed) 
Section 1945 (Repealed) 
Section 1946 (Repealed) 
Section 1947 (Rep~led) 
Section 1948 (Repealed) 
Section 1951 (Repealed) 
Sections 1953e-1953h (Repealed) 

Section 1953e (Repealed) 
Section 1953f (Repealed) 
Section 1953f.5 (Repealed) 
Section 1953g (Repealed) 
Section 1953h (Repealed) 

Sections 1953i-1953l (Repealed) 
Section 1953i (Repealed) 
Section 1953j (Repealed) 
Section 1953k (Repealed) 
Section 1953l (Repealed) 

Section 1954 (Repealed) 
Sections 1957-1963 (Repealed) 

Section 1957 (Repealed) 
Section 1958 (Repealed) 
Section 1959 (Repealed) 
Section 1960 (Repealed) 
Section 1961 (Repealed) 
Section 1962 (Repealed) 
Section 1963 (Repealed) 

Section 1967 (Repealed) 
Section 1968 (Repealed) 
Section 1973 (Repealed) 
Section 1974 (Amended) 
Section 1978 (Repealed) 
Sections 1980.1-1980.7 (Repealed) 

Section 1980.1 (Repealed) 
Section 1980.2 (Repealed) 
Section 1980.3 (Repealed) 
Section 1980.4 (Repealed) 
Section 1980.5 (Repealed) 
Section 1980.6 (Repealed) 
Section 1980.7 (Repealed) 

Sections 1981-1983 (Repealed) 
Section 1981 (Repealed) 
Section 1982 (Repealed) 

,Section 1983 (Repealed) 
Section 1998 (Repealed) 
Section 1998.1 (Repealed) 
Section 1998.2 (Repealed) 
Section 1998.3 (Repealed) 
Section 1998.4 (Repealed) 
Section 1998.5 (Repealed) 
Section 2009 (Amended) 
Section 2016 (Amended) 
Sections 2042-2056 (Repealed) 

Section 2042 (Repealed) 
Section 2043 (Repealed) 
Section 2044 (Repealed) 
Section 2045 (Repealed) 
Section 2046 (Repealed) 
Section 2047 (Repealed) 
Section 2048 (Repealed) 
Section 2049 (Repealed) 
Sectio~2050 (Repealed) 
Section 2051 (Repealed) 
Section 2052 (Repealed) 
Section 2053 (Repealed) 
Section 2054 (Repealed) 
Section 2055 (Repealed) 
Section 2056 (Repealed) 

Section 2061 (Repealed) 
Section 2065 (Repealed) 
Section 2066 (Repealed) 
Section 2078 (Repealed) 
Section 2079 (Repealed) 
Sections 2101-2103 (Repealed) 

Section 2101 (Repealed) 
Section 2102 (Repealed) 
Section 2103 (Repealed) 
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CORPORATIONS CODE 
Section 6602 (Amended) Section 25310 (Amended) 

GOVERNMENT CODE 
Section 11513 (Amended) Section 19580 (Amended) 

HEALTH AND SAFETY CODE 
Section 3197 (Amended) 

Section 270e (Amended) 
Section 686 (Amended) 
Section 688 (Amended) 
Section 939.6 (Amended) 
Section 961 (Amended) 
Section 963 (Amended) 

PENAL CODE 
Section 1120 (Amended) 
Section 1322 (Repealed) 
Section 1323 (Repealed) 
Section 1323.5 (Repealed) 
Section 1345 (Amended) 
Section 1362 (Amended) 

PUBLIC UTILITIES CODE 
Section 306 (Amended) 

o 

printed ;n CALIFORNIA OFFICE OF STAl f:' J IIJN1IN( 

46607--604 8-65 
(1338-1400 blank) 


