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The California Law Revision Commission was directed by 
Resolution Chapter 202 of the Statutes of 1957 to make a study 
to determine whether the law relating to attachment, garnish­
ment, and property exempt from execution should be revised. 
The scope of this study was expanded by Resolution Chapter 27 
of the Statutes of 1972 to cover additional aspects of the law 
relating to creditors' remedies. This recommendation deals 
with one aspect of the creditors' remedies study-wage garnish­
ment and related matters. 

The Commission submitted a recommendation relating to 
wage garnishment procedure and related matters to the 1972 
Legislature. See Recommendation Relating to Attachment, 
Garnishment, and Exemptions From Execution: Employees' 
Earnings Protection Law, 10 CAL. L. REVISION COMM'N RE­
PORTS 701 (1971). The recommended legislation-Senate Bill 
88 of the 1972 Regular Session-was not enacted; upon recom­
mendation of the Senate Judiciary Committee, the bill was re­
referred to the Senate Committee on Rules to be assigned to a 
proper committee for interim study. 

In preparing this new recommendation, the Commission has 
considered objections made to its earlier recommendation and 
suggestions received from the federal authorities that adminis­
ter the wage garnishment restrictions of the federal Consumer 
Credit Protection Act of 1968. 
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Respectfully submitted, 

JOHN D. MILLER 
Chairman 
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The past several years have witnessed increasingly critical 
review of the process of wage garnishment 1 leading to signifi­
cant judicial 2 and legislative 3 activity-both federal and state 
-in this area. The primary objective of the measures recently 
enacted at the state and federal levels has been to secure ade­
quate protection for the wage earner's day-to-day income 
through restrictions on the amount of earnings that can be with­
held pursuant to a wage garnishment. In addition, California has 
enacted legislation modifying its archaic multiple levy wage 
garnishment procedure. 

However, both the rapid pace of recent events and the in­
volvement of different branches and levels of government have 
produced conflict and uncertainty. In addition, serious defects 
remain in the California wage garnishment procedure, and the 
restrictions on the amounts that may be garnished do not ade­
quately protect low income wage earners. 

This recommendation reviews the area of wage garnishment 
and related matters and proposes solutions to the problems 
revealed.4 

1 In California alone, see, e.g., Brunn, Wage Garnishment in California-A Study and 
Recommendations, 53 CAL.L. REV. 1214 (1965); Western Center on Law and Pov­
erty, Wage Garnishment-Impact and Extent in Los Angeles County (1968). 

2 See, e.g., Sniadach v. Family Finance Corp., 395 U.S. 337 (1969); McCallop v. Carberry, 
1 Cal.3d 903, 464 P.2d 122, 83 Cal. Rptr. 666 (1970). 

3 See, e.g., Consumer Credit Protection Act of 1968 (§§ 301...,'3()7), 15 U.S.c. §§ 1671-1677; 
Cal. Stats. 1970, Ch. 1523; Cal. Stats. 1971, Chs. 1607, 1684; Cal. Stats. 1972, Chs. 43, 
649. 

• The California Law Revision Commission is actively engaged in a general review of 
the California statutes relating to the entire field of creditors' remedies. This recom­
mendation deals with only one aspect of the overall study. 

The Commission submitted a recommendation on wage garnishment and related 
matters to the 1972 Legislature. See Recommendation Relating to Attachment, 
Garnishment, and Exemptions From Execuhon: Employees' Earnings Protection 
Law, 10 CAL. L. REVISION COMM'N REPORTS 70l (1971). Senate Bill 88 was intro-

;1).61110 



110 CALIFORNIA LAW REVISION COMMISSION 

MODERNIZATION OF CALIFORNIA WAGE 
GARNISHMENT PROCEDURE 

Uniform Wage Garnishment Procedure 
Under existing law, there are four different procedures 

whereby the earnings of an employee may be garnished: 
(1) In the ordinary case, the judgment creditor obtains a writ 

of execution and a public officer executes the levy by personal 
service on the employer.5 

(2) Numerous statutory provisions permit mail service of or­
ders to withhold an employee's earnings to secure payment of 
a delinquent state tax liability.6 

(3) An order for support of a minor child may be enforced 
by a court order which, when served on the employer, operates 
as a continuing assignment of future wages.7 

(4) The earnings of a public employee may be garnished by 
filing an abstract or transcript of judgment with the employing 
public entity.8 

For these four procedures, the Commission recommends the 
substitution of one uniform procedure enabling the judgment 
creditor to obtain and serve upon the employer an earnings 
withholding order. The details of this uniform scheme are de­
scribed below. 

Continuing Levy 
Code of Civil Procedure Section 682.3 provides that the levy 

of a writ of execution upon the earnings of a debtor imposes a 
continuing duty on the debtor's employer for a specified period 
to withhold and pay over the required amounts to the levying 
officer. This continuing levy procedure, as presently enacted, 
has significant problems. 

The major drawback of the continuing levy is that it gives a 
preferred position to the creditor who first resorts to legal 

duced at the 1972 Regular Session to effectuate this recommendation. The bill was 
not enacted. Upon recommendation of the Senate Judiciary Committee, the bill 
was re-referred to the Senate Committee on Rules to be assigned to a proper 
committee for interim study. 

5 CODE CIY. PROC. § 681 ct seq. 
• For a listing, see notes 39-41 infra. 
7 CIVIL CODE § 4701 (order that employer pay withheld earnings to county clerk, 

probation officer, or other court or county officer). See also PENAL CODE § 270h 
(order issued in connection with criminal nonsupport proceeding). 

8 CODE CIV. PROC. § 710. 

a,1811eo 



WAGE GARNISHMENT III 

process to enforce his claim.9 If the levy is given effect indefi­
nitely, the debt is large, and the debtor's earnings modest, 
subsequent creditors may be postponed for substantial periods 
of time. Some compromise between multiple levies and an unli­
mited continuing levy is necessary. Section 682.3 provides a 
basic 9O-day period; however, subsequent creditors are given no 
priority when a prior levy expires. The prior creditor knows 
precisely when his prior levy will expire and accordingly when 
the next levy must be served to renew his priority. Thus, Section 
682.3 may, in practice, be used to secure an unlimited prefer­
ence. 

A significant oversight in the legislation providing for the 
continuing levy was its failure to make the procedure applicable 
to garnishment of earnings of public employees. In the case of 
a public employee, the creditor can garnish only amounts owing 
to the employee at the time the abstract or transcript of judg­
ment is served on the public entity.lo Typically, therefore, to 
satisfy his judgment, the creditor is required to levy on wages 
a number of times. Such multiple levies impose an unreasonable 
cost and nuisance burden on debtors, creditors, public entities, 
and the courts. 

Hardships on employers are also caused by the existing con­
tinuing levy scheme. The employer must withhold on earnings 
due at the time of service of the order. In the case of a large 
business, this can create serious problems of compliance. More­
over, the employer must pay amounts withheld over to the 
levying officer each time earnings are withheld, requiring nu­
merous bookkeeping transactions for what are frequently small 
amounts. 

The Commission recommends that a levy on the earnings of 

• The statement in the text assumes that the first creditor to levy thereby achieves a 
priority over other creditors. Section 682.3 fails to deal with the question of priority 
of creditors. Subdivision (d) of Section 690.6, however, provides that "the court 
shall determine the priority and division of payment among all of the creditors of 
a debtor who have levied an execution upon nonexempt earnings upon such basis 
as is just and equitable." This latter provision may be interpreted to simply mean 
"first in time, first in right." On the other hand, if subdivision (d) requires appor­
tionment between each of several creditors who have served a continuing levy, it 
could impose intolerable administrative burdens on both the judicial system and 
employers subject to levy. The Commission recommends that the statute make 
clear that an earnings withholding order in effect precludes subsequent garnish­
ments during its term of effectiveness except in the case of support or tax orders. 
See discussion in the text, infra, under "Orders for Support or for the Collection of 
State Taxes." 

10 CODE CIV. PROC. § 710. Section 710 makes clear that the public employee is entitled 
to the benefit of state and federal restrictions on the amount of earnings that can 
be garnished. 

36162180 



112 CALIFORNIA LAW REVISION COMMISSION 

any employee, public or private, be made pursuant to an earn­
ings withholding order and that an order generally be in effect 
for no longer than 120 days, 11 at the end of which time the 
creditor who secured the order would be precluded for a short 
period (10 days) from serving on the same employer another 
order based on the same debt. This moratorium period would 
permit another creditor to intervene with an order based on his 
debt, which order would then continue in effect for a 120-day 
period. Likewise, the employer should not be required to with­
hold earnings for any pay period that ends before the expiration 
of five days from the date of service of the order, thus easing the 
problems of compliance and computation. The Commission also 
recommends that the employer be permitted to pay over 
monthly any amounts withheld rather than at the time of each 
withholding. Written instructions and forms should be provided 
to the employer so that the operation of the continuing levy 
procedure will be clear. 

Service by Mail 
California law presently requires that writs of execution be 

levied by a sheriff, constable, or marshal. 12 However, the use 
of the sheriff or marshal as a high-priced messenger when a 
creditor is attempting to reach an asset like earnings is generally 
an extravagant waste of time and money.13 The United States 
Postal Service can perform the same task for a very modest cost. 
It is in the interest of creditors (who must advance the costs of 
personal service), debtors (who must ultimately bear the costs 
of personal service), and the public generally 14 that the func­
tion of service be performed in the most efficient and economi­
cal manner. 

Experience demonstrates that personal service is not a neces­
sary element in wage garnishment procedure. Representatives 

II The period of 120 days was selected because the Commission was advised it would 
be adequate to permit complete satisfaction of the majority of consumer debts. The 
120-day rule should not apply to orders for support or for the collection of taxes. 
Such orders should, until satisfied, have a continuing priority over alI Qther obliga­
tions. See discussion in the text, infra, under "Orders for Support or for the Collec­
tion of State Taxes." 

12 CODE Cry. PROC. H 682, 687. 
13 The fees charged by the levying officer may include a fee ($5) for service of the writ 

(GOVT. CODE § 26722), an additional collection fee (not less than $1) (GOVT. CODE 
§26739), and charges for mileage one-way at 70 cents a mile (GOVT. CODE § 26746) . 

.. Despite the fact that the sheriffs and marshals charge a fee for each levy made, it has 
been estimated that the county-its taxpayers-pays 30 to 50 percent of the ex­
penses of collection. Brunn, supra note 1, at 1222. 

3(/162195 



WAGE GARNISHMENT 113 

of the Franchise Tax Board report that no significant problems 
have resulted from the use of mail service for orders to withhold 
earnings for delinquent state taxes. Furthermore, the proce­
dure that permits a creditor to garnish earnings of a public 
employee by filing an abstract or transcript of the judgment 
with the public entity appears to have worked well even though 
the filing is by the creditor as distinguished from personal serv­
ice by a sheriff, marshal, or constable. The law provides ade­
quate remedies-such as citation for contempt and liability for 
abuse of process-to protect against any possible abuse of the 
mail levy procedure. 

For these reasons, the Commission recommends that service 
by mail of the various applications, notices, and orders required 
under the wage garnishment statute be authorized and that 
recovery of the cost of personal service be permitted only 
where mail service has been refused. 

Employer's Service Charge 
The continuing levy procedure should substantially reduce 

the collection burdens imposed on employers.Is To alleviate 
these burdens further, the Commission recommends that an 
employer be authorized to deduct a one-dollar service charge 
from the debtor's earnings each time that the employer is re­
quired to withhold on behalf of the creditor pursuant to a with­
holding order. 

Ex Parte Application; Judicial Review 
Assuming that adequate limitations on the amount which 

may be garnished are provided automatically,I6 the Commis­
sion recommends that the levy procedure continue to be initiat­
ed by the creditor upon ex parte application. Provisions for 
notice and a preliminary judicial hearing in all cases would 
make the procedure unnecessarily complicated and expensive 
for all parties. Although the order requiring withholding of 
earnings should be issued ex parte, provision should be made for 

15 It has been estimated that, in 1968, employers in Los Angeles County alone expended 
nearly two million dollars to process wage garnishments--or almost $20 per pay· 
check garnished. See Western Center on Law & Poverty, supra note 1, at 7. Present 
law provides virtually no relief to the employer from his burden. See CIVIL CODE 
§ 4701 (employer authorized to deduct the one-dollar service charge for each 
payment made pursuant to child support order); CODE CIV. PROC. §710 (authorizes 
public employer to deduct $2.50 service charge where required to comply with levy 
made pursuant to that section). 

16 See the text, infra, under "Post judgment Restrictions on Wage Garnishment." 

42162210 



114 CALIFORNIA LAW REVISION COMMISSION 

an expeditious judicial hearing as to whether the debtor is enti­
tled to an exemption of all or a portion of his earnings on the 
grounds of hardship 17 or whether the order should be modified 
or terminated for some other reason. The debtor should be 
given adequate notice of his right to such a hearing. 

PREJUDGMENT RESTRICTIONS ON WAGE 
GARNISHMENT 

In June 1969, the United States Supreme Court in Sniadach v. 
Family Finance Corp.lS held that the prejudgment garnish­
ment of wages under a Wisconsin statute constituted a taking 
of property in violation of the due process requirements of the 
Fourteenth Amendment to the United States Constitution. Six 
months later, the California Supreme Court, relying on Snia­
dach, held in McCallop v. Carberry 19 that California's then 
existing prejudgment wage garnishment procedure also con­
stituted a taking of property in violation of procedural due proc­
ess. In an attempt to conform to the relatively narrow holdings 
in these cases, Section 690.6 of the California Code of Civil 
Procedure was amended in 1970 to exempt from levy of attach­
ment "all earnings" of the debtor derived from his personal 
services.20 More recent decisions of the California Supreme 
Court have placed substantial constitutional limitations on pre­
judgment attachment procedures generally.21 Regardless of 
what revisions in these procedures are made to satisfy these 
limitations, the Commission recommends that the complete 
and automatic exemption of earnings from garnishment pursu­
ant to prejudgment attachment procedures be retained. 

POST JUDGMENT RESTRICTIONS ON WAGE 
GARNISHMENT 

Introduction 
At the same time that prejudgment garnishment of wages 

received the scrutiny of the courts, wage garnishment generally 

17 See the text, infra, under "Hardship Exemption." 
18 395 U.S. 337 (1969). 
19 1 Cal.3d 903, 464 P.2d 122,83 Cal. Rptr. 666 (1970). 
20 Cal. Stats. 1970, Ch. 1523, § 19 (emphasis added). 
21 See, e.g., Randone v. Appellate Department, 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr. 

709 (1971). 

+t181111» 
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-including garnishment under post judgment levy of execution 
-was the subject of congressional action. Title III 22 was incor-
porated into the federal Consumer Credit Protection Act of 
1968 to restrict the "garnishment" 23 of "earnings" 24 of a debtor 
to certain limited amounts 25-basically 25 percent of "disposa­
ble earnings." 26 These restrictions were made applicable na­
tionwide, effective July 1, 1970.27 

Subdivision (a) of Section 303 of the federal act provides, in 
part: 28 

(a) ... [T]he maximum part of the aggregate disposable 
earnings of an individual for any workweek which is subject­
ed to garnishment may not exceed 

(1) 25 per centum of his disposable earnings for that week, 
or 

(2) The amount by which his disposable earnings for that 
week exceed thirty times the Federal minimum hourly wage 
prescribed by section 6(a) (1) of the Fair Labor Standards Act 
of 1938 in effect at the time the earnings are payable [current­
ly $1.60] 
whichever is less. 

This means that, if an individual's disposable earnings for a 
workweek are $48 or less, his earnings may not be garnished in 
any amount. If his earnings are between $48 and $64, the entire 
amount above $48 may be garnished. Above $64, the 25-percent 

22 15 u.s.c. §§ 1671-1677. 
23 Subdivision (c) of Section 302 of the act (15 U.S.c. § 1672(c)) provides: 

(c) The term "garnishment" means any legal or equitable procedure through 
which the earnings of any individual are required to be withheld for payment of 
any debt. 

2. Subdivision (a) of Section 302 of the act (15 U.S.c. § 1672(a)) provides: 
(a) The term "earnings" means compensation paid or payable for personal 

services, whether denominated as wages, salary, commission, bonus, or other­
wise, and includes periodic payments pursuant to a pension or retirement pro­
gram. 

25 See Consumer Credit Protection Act of 1968 (§ 303 (a), 15 U.S.c. § 1673 (a) ). 
26 Subdivision (b) of Section 302 of the act (15 U.s.c. § 1672(b)) provides: 

(b) The term "disposable earnings" means that part of the earnings of any 
individual remaining after the deduction from the earnings of any amounts 
required by law to be withheld. 

27 The federal act specifically provides that "no court of . . . any State may make, 
execute or enforce any order or process in violation of this section." 15 U.S.c. § 
1673(c). Hence, the conformity of a state law may be challenged in either a state 
or a federal court if the state enforces a garnishment statute that fails to conform 
to the federal minimum requirements. To provide some measure of uniformity, the 
California Legislature amended subdivision (b) of Section 690.6 of the Code of Civil 
Procedure to exempt from levy of execution such portion of a debtor's earnings "as 
is allowed by statute of the United States." Cal. Stats. 1970, Ch. 1523, §19. 

28 15 U.S.c. § 1673 (a). 
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rule applies. Where debtors in low income brackets are con­
cerned, the protection afforded by the federal law seems inade­
quate to permit even a subsistence level of existence for a 
debtor and his family faced with the high living costs prevailing 
in California. 

To this deficiency in the federal law must be added the dif­
ficulty of determining what constitutes "disposable earnings." 
The federal law defines "disposable earnings" as those earnings 
remaining "after the deduction ... of any amounts required 
by law to be withheld." 29 The latter amounts include amounts 
withheld for federal and state income taxes, federal social secu­
rity, state disability insurance, and contributions to public 
retirement funds. Less clear is the treatment of wage assign­
ments. Amounts apparently not deductible include deductions 
for union dues and for private health and retirement plans. The 
ambiguities that exist can impose a difficult burden on the em­
ployer who must determine what part of his employee's earn­
ings are subject to garnishment. 

Even where the disposable earnings test can be clearly ap­
plied, the results achieved can be disturbing. For example, 
amounts withheld for income tax purposes are clearly deducti­
ble in determining "disposable earnings." Presumably, this 
would permit a debtor who does not choose to claim all his 
exemptions to shield a certain amount of his earnings from his 
creditors. On the other hand, a debtor claiming a greater num­
ber of exemptions will have less withheld and, therefore, more 
subject to garnishment. Thus, a debtor with a large family and 
greater needs may have more earnings garnished than a single 
debtor with the same gross income but with more limited 
needs. 

Recommendations 
To alleviate the problems outlined above, the Commission 

makes the following recommendations. 

Basic Restrictions; Withholding Tables 

The amount of a debtor's earnings subject to withholding by 
the employer under a wage garnishment should be limited by 
statute. The statute should prescribe a formula under which 
definite amounts would be deducted for federal and state in­
come taxes, social security, and state disability insurance. Simi­
lar deductions are made under federal law; however, these 

29 15 u.s.c. §1672(b). 
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deductions are based on the actual deductions taken from the 
wages of the particular debtor. Under the formula proposed, the 
deductions for federal and state income taxes would be based 
on the amount that would be withheld from the gross earnings 
of a single person who claims one tax exemption. 

In addition to the deductions listed above, an additional de­
duction-based on the federal minimum hourly wage-should 
be allowed in determining the amount of a debtor's earnings 
which are subject to garnishment. This additional deduction for 
any workweek would equal 30 times the federal minimum hour­
ly wage. After making these deductions, 25 percent of the earn­
ings remaining (i.e., the debtor's "nonexempt earnings") 
should be subject to withholding under an earnings withholding 
order.30 

Fixing the deductions in the manner stated permits the 
preparation of withholding tables prescribing the maximum 
amount of earnings that may be withheld from a given amount 
of gross earnings. An employer would not need to make compu­
tations but would merely refer to the tables to determine the 
amount he is required to withhold under an earnings withhold­
ing order. For further assistance to the employer, the Judicial 
Council should be required to prepare withholding tables for 
weekly, monthly, and other common pay periods. A creditor 
serving an earnings withholding order should be required to 
accompany the order with a copy of these tables.31 

Table 1 (page 118) indicates the approximate amount that 
would be withheld under the proposed statute as compared to 
the approximate amounts that would be withheld under exist­
ing California law (and the federal Consumer Credit Protection 
Act). 

Table 2 (page 119) demonstrates that a major benefit of the 
Commission's proposals is to permit a low income debtor to 
retain a greater portion of his earnings than is permitted under 
existing law, thereby virtually eliminating his need to claim an 
exemption based on hardship for a greater amount of his earn­
ings. This will not only protect an unsophisticated debtor unable 
to follow the procedures necessary to exempt additional earn­
ings, but it will also avoid burdening the courts with claims of 
exemption. Because the amount of earnings withheld for the 
creditor is the same for all debtors with the same gross income, 

30 In order that the employer will not be required to withhold less than $10, the 25-
percent rule should be qualified as follows: Where the nonexempt earnings for any 
workweek are less than $20, nothing should be withheld; if the nonexempt earnings 
for the workweek are $20 or more, $10 plus 25 percent of the nonexempt earnings 
in excess of $20 should be withheld. 

31 The Judicial Council should be authorized to dispense with this requirement in cases 
where the employer already has this information. 
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Table 1. Withholding Comparison Table 
Deductions have been made for federal and state income tax withholding, social 

security, and state disability insurance. No deduction has been made for contributions 
to public retirement systems. The state income tax deduction is based on Withholding 
tables for 1972. The federal social security tax is computed at a rate of 5.5% on the first 
$10,800 of annual gross earnings. The state disability insurance rate is 1 % on the first 
$7,400 of annual gross earnings. The amounts shown as disposable earnings in this table 
are based on a full deduction for social security and disability insurance respectively 
even though, under present law, in the higher earnings brackets this amount would not 
be deducted during the entire year. The amounts to be withheld are computed using 
a $1.60 minimum wage. The one-dollar service charge, which an employer would be 
entitled to make for each payment under the Commission's proposed legislation, is in 
addition to the amount listed in the table. ("CCPA" = Consumer Credit Protection Act 
of 1968.) 

EXISTING LAW 
PROPOSE£ 

MARRIED+2 MARRIED + 6 SJ'A7VFE 
GROSS EARNINGS SINGLE PERSON CHILDREN CHILDREN 

(weeldy/annuaJ) (claiming 0 exemptions) (claiming 4 exemptions) (claiming 8 exemptions) 

AmOWlt AmOWlt AmOWlt 

Disposable withheld Disposable withheld Disposable withheld AmOWlt 

earnings (CCPA) earnings (CCPA) earnings (CCPA) withheld 

$60/3,120 $47.50 - $56.10 $8.10 $56.10 $8.10 -
70/3,640 54.85 $6.85 65.05 16.26 65.45 16.36 -
80/4,160 61.90 13.90 73.00 18.25 74.80 18.70 -
83/4,316 64.31 16.08 75.51 18.88 77.61 19.40 -
84/4,368 64.84 16.21 76.24 19.06 78.54 19.64 $10.00 

90/4,680 68.95 17.24 80.95 20.24 84.15 21.04 11.00 
100 / 5,200 75.60 18.90 88.60 22.15 93.50 23.38 13.00 
110/5,720 82.55 20.64 96.35 24.09 102.85 25.71 15.00 

120/6,240 89.40 22.35 104.10 26.03 112.20 28.05 16.00 
135/7,020 99.73 24.93 115.73 28.93 124.63 31.16 19.00 
150/7,800 109.35 27.34 126.75 31.69 136.15 34.04 21.00 

170/8,840 122.85 30.71 141.85 35.46 151.65 37.91 25.00 
200 /10,400 142.50 35.63 164.10 41.03 173.90 43.48 30.00 
250/13,000 173.15 43.29 199.85 49.96 210.95 52.74 37.00 

300 /15,600 200.80 50.20 232.90 58.23 246.60 61.65 44.00 
400 / 20,800 250.50 62.63 295.40 73.85 310.80 77.70 57.00 
600 / 31 ,200 349.20 87.30 402.70 100.68 424.10 106.03 82.00 

regardless of family size, the debtor who has claimed more than 
one dependent for tax purposes will have an actual take-home 
pay greater than that of a single debtor with the same gross 
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earnings. The recommendation, in this way, recognizes and 
accommodates the greater need of the debtor with dependents. 

Table 2. Disposable Earnings After Garnishment 
Table assumes that employee is under social security and state disability insurance. 

Ifhe is not, disposable earnings after garnishment would increase by about 5% for social 
security and 1 % for state disability insurance. Source: Table 1. 

MARRlED+2 MARRlED+6 
SINGLE PERSON CHILDREN CHILDREN 

GROSS EARNINGS (claiming 0 exemptions) (claiming 4 exemptions) (claiming 8 exemptions) 
(weeJdy/annual) 

Existing Proposed Existing Proposed Existing Proposed 
law statute law statute law statute 

$60/3,120 $47.50 $47.50 $48.00 $56.10 $48.00 $56.10 
70/3,640 48.00 54.85 48.79 65.05 49.09 65.45 
80/4,160 48.00 61.90 54.75 73.00 56.10 74.80 
83/4,316 48.23 64.31 56.63 75.51 58.21 77.61 
84/4,368 48.63 54.84 57.18 66.24 58.90 68.54 

90/4,680 51.71 57.95 60.71 69.95 63.11 73.15 
100/5,200 56.70 62.60 66.45 75.60 70.12 80.50 
110/5,720 61.91 67.55 72.26 81.35 77.14 87.85 

120/6,240 67.05 73.40 78.07 88.10 84.15 96.20 
135/7,020 74.80 80.73 86.80 96.73 93.47 105.63 
150/7,800 82.01 88.35 95.06 105.75 102.11 115.15 

170/8,840 92.14 97.85 106.39 116.85 113.74 126.65 
200/10,400 106.87 112.50 123.07 134.10 130.42 143.90 
250/13,000 129.86 136.15 149.89 162.85 158.21 173.95 

300/15,600 150.60 156.80 174.67 188.90 184.95 202.60 
400/20,800 187.87 193.50 221.55 238.40 233.10 253.80 
600/31,200 261.90 267.20 302.02 320.70 318.07 342.10 

Hardship Exemption 

In the past, California has theoretically taken a more flexible 
approach to the protection of earnings than that evidenced by 
the federal law. Under subdivision (c) of Section 690.6 of the 
Code of Civil Procedure, a debtor may protect from execution: 

All earnings of the debtor received for his personal services 
rendered at any time within 30 days next preceding the 
date of a withholding by the employer under Section 682.3, 
if necessary for the use of the debtor's family residing in this 
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state and supported in whole or in part by the debtor, 
unless the debts are: 

(1) Incurred by the debtor, his wife, or his family for 
the common necessaries of life. 

* * * * * 
In actual practice, the exemption provided for earnings 

necessary for the use of a debtor's family has proved to be of 
little value to the debtor. In order to obtain the exemption, the 
debtor must follow the procedure outlined in Section 690.50. If 
the creditor alleges that the debt was incurred for "common 
necessaries," there follows a process of affidavit, counteraffida­
vit, hearing, and possible appeal-all of which takes time, effort, 
and some sophistication, and still may end with the debtor de­
nied money currently necessary for his family's support. Per­
haps, as a result, comparatively few debtors have availed 
themselves of the exemption although many more appear to be 
eligible for it.32 

The Commission recommends that the "common necessar­
ies" exception be eliminated, that the procedure for claiming an 
exemption of an additional amount essential for support of the 
debtor's family be simplified, and that the availability of this 
right be made clear to the debtor. However, in recognition of 
the greater liberality provided in the basic exemption, a stricter 
standard-"essential for support"-should be provided to make 
clear that the exemption is only intended for use in extraordi­
nary circumstances and is not intended to shield a debtor from 
his judgment creditors while maintaining other than an austere 
life style. Only such additional amount as is required for the 
maintenance of a basic standard of living should be exempt. 
These matters should be determined by reference to a full fi­
nancial statement supplied by the debtor seeking the exemp­
tion. The creditor should be supplied with a copy of the financial 
statement before the time of the hearing. 

ORDERS FOR SUPPORT OR FOR THE 
COLLECTION OF STATE TAXES 

Introduction 
Subdivision (b) of Section 303 of the federal Consumer Credit 

Protection Act specifically exempts (1) "any order of any court 

32 See Western Center on Law & Poverty, supra note 1, at 6, 122-123. See also Brunn, 
supra note 1, at 1219. 
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for the support of any person" and (2) "any debt due for any 
State or Federal tax" from the restrictions imposed on the 
amounts permitted to be withheld from earnings.33 The legisla­
tion recommended by the Commission recognizes the special 
nature of these two types of debts. 

Orders for Support 
Enforcement of orders for support is accomplished in a vari­

ety of ways under existing law.34 Perhaps most commonly, com­
pliance is achieved under the threat of the exercise of the 
court's contempt power; however, execution may be levied for 
unpaid, accrued amounts.35 In addition, a court may enforce an 
order for child support by ordering a parent to assign future 
wages, which order operates as an assignment and binds the 
employer.36 Such order remains in effect until modified or 
revoked by the court. Regardless of the enforcement procedure 
followed, orders for support are not generally subject to any 
fixed limitations 37 and obligations for support are often accord­
ed some measure of priority over other types of debts.38 

In place of the procedures for reaching earnings through 
execution or involuntary assignment, the Commission recom­
mends a general procedure for continuous withholding by em­
ployers for support. Specifically, the court should be authorized 
to issue an earnings withholding order to enforce a prior order 
or judgment for the support of any person, including a former 
spouse of the debtor. The order should continue in effect until 
terminated by the court; it should be unrestricted in amount 
(although the debtor should be permitted to have the order 
reduced by the amount he proves is essential for the support of 
himself or his present family); and the order should be given 
priority over all other earnings withholding orders. An order for 
support should not, however, preclude simultaneous withhold-

33 See 15 V.S.c. ~ 1673 (b) (1), (3). 
34 See, e.g., CIVIL CODE ~ 4701; WELF. & INST. CODE ~ 11489. 
35 See, e.g., Rankins v. Rankins, 52 Cal. App.2d 231, 126 P.2d 125 (1942). 
36 CIVIL CODE ~ 4701. See also PENAL CODE ~ 270h (assignment order for support issued 

in connection with criminal proceeding for failure to support spouse or minor 
children). 

37 See CIVIL CODE ~ 4701 (exemption for 50% of person's earnings not available against 
execution issued upon a judgment for support). But see WELF. & INST. CODE 
~ 11489 (exemption for 50% of earnings on execution issued upon judgment in 
action for aid to dependent child). 

38 See, e.g., CIVIL CODE ~ 4701 (court ordered wage assignment has priority as against 
any garnishment or other assignment unless otherwise ordered by court); CODE 
CIV. PROC. ~ 690.6 (earnings necessary for support of family exempt from execu­
tion) . 
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ing under another order if the debtor's income is sufficiently 
large to enable withholding under both. 

The recommended procedure would provide an efficient and 
economical method to compel persons who have support obli­
gations to keep those obligations current. At the same time, the 
support obligor would be given adequate protection against 
wage garnishment on an ordinary judgment. The Commission 
anticipates that lawyers and the courts will recognize the bene­
fits of the procedure and that its use in marriage dissolution 
cases where appropriate will make judgments for delinquent 
support payments relatively rare. Dependents are often re­
quired to seek welfare benefits because support payments are 
not made when due; and, when such payments are not kept 
current, it is often impossible to recover the past due payments 
from the support obligor. 

Tax Orders 
Under existing law, there are a number of procedures for the 

collection of unpaid, delinquent state taxes: 
(1) The tax liability can be reduced to judgment; and, sub­

ject to the various exemptions from execution, the judgment 
can be collected in the same way any other judgment is collect­
ed. 

(2) A warrant,39 which has the same effect as a writ of exe­
cution, can be issued by the taxing agency. Collection under 
such a warrant also is subject to the same exemptions as a levy 
of execution.40 

(3) A notice or order to withhold 41 may be given by mail 
to any person who has in his possession or control any credit or 
other personal property or thing of value belonging to the per­
son alleged to be liable for the tax, and such person may not 
dispose of the property without the consent of the taxing agency 

39 Provisions that authorize issuance of such warrants are: UNEMP. INS. CODE § 1785 
(unemployment compensation contributions); REV. & TAX. CODE §§ 6776 (sales 
and use taxes), 7881 (vehicle fuel license tax), 9001 (use fuel tax), 10111 (motor 
transportation tax), 16071 (gift tax), 18906 (personal income tax), 26191 (bank and 
corporation taxes), 30341 (cigarette tax), 32365 (alcoholic beverage tax). See also 
REV. & TAX. CODE § 14321 (inheritance tax). 

40 See CODE CIV. PROC. § 690.51. 
41 Provisions that authorize the giving of a notice to withhold are: UNEMP. INS. CODE 

§ 1755 (unemployment compensation contributions); REV. & TAX. CODE §§ 6702 
(sales and use taxes), 7851 (vehicle fuel license tax), 8952 (use fuel tax), 10051 
(motor transportation tax), 11451 (private car tax), 16101 (gift tax), 18817 (personal 
income tax), 26132 (bank and corporation taxes), 30311 (cigarette tax), 32381 (al­
coholic beverage tax). 
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unless the tax is paid in full. This is a type of attachment proce­
dure. The person notified is required to make a report to the 
taxing agency of the credit or other personal property being 
withheld within a few days after receipt of the notice. The 
personal income tax law and bank and corporation tax law con­
tain a significant additional feature: They require the person 
holding the property to deliver it to the Franchise Tax Board up 
to the amount of the delinquent taxes. In contrast with the 
warrant procedure, there are no exemptions applicable to prop­
erty required to be withheld and delivered to the Franchise Tax 
Board pursuant to these two provisions.42 Accordingly, the 
board is encouraged to use this third alternative whenever it is 
available. The Commission has been advised that, in some cases, 
an employee's entire paycheck has been withheld and paid over 
to the Franchise Tax Board for delinquent personal income 
taxes, leaving the employee with nothing from his current earn­
ings to cover the basic needs of his family. 

These tax collection procedures should be integrated with the 
procedures provided generally for levy upon an employee's 
earnings. While the protection of the public fisc justifies the 
preferential treatment of tax orders, it does not justify summar­
ily depriving a tax debtor of the means for the current support 
of his family. The Commission recommends that taxing agencies 
which are authorized to issue warrants or notices to withhold be 
authorized to issue directly (without application to the court) 
withholding orders for the collection of state tax liabilities. The 
amount withheld under such orders should be limited generally 
to not more than twice the amount that would be withheld 
under an ordinary earnings withholding order. In addition, the 
tax debtor should be permitted to claim an additional amount 
as "essential for the support of himself or his family." The taxing 
agency should also be authorized as an alternative to apply to 
the court for an order requiring the debtor's employer to pay 
all earnings other than that amount which the taxpayer proves 
is essential for the support of himself or his family. Orders issued 
under either procedure should have priority over all other earn­
ings withholding orders except orders for support. However, 
regardless which procedure is followed, the tax liability should 
be required either to be shown on the face of the debtor's tax 
return or to have been determined in an administrative or judi­
cial proceeding at which the tax debtor had notice and an op­
portunity to be heard . 

•• Greene v. Franchise Tax Board, 27 Cal. App.3d 38, 103 Cal. Rptr. 483 (1972). 
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STATE EXEMPTION FROM 
FEDERAL LAW; STATE ADMINISTRATION 

The federal Consumer Credit Protection Act invites each 
state to enact its own restrictions on the garnishment of earn­
ings and to undertake its own enforcement of these provi­
sions.43 

The advantages of exemption seem apparent. Nothing is 
gained by having two separate garnishment restriction laws, 
one state and one federal. An exemption from the federal res­
trictions would permit California debtors, creditors, and em­
ployers to refer to only one body of law to determine the extent 
to which earnings are subject to garnishment. To gain exemp­
tion, a state must enact a law with provisions at least as protec­
tive to the individual as the federal law.44 To obtain the 
exemption, a representative authorized to act on behalf of the 
state as a liaison with the federal administrator must be desig­
nated. The designated official should also be given the duties of 
rule making and similar administrative tasks. The Commission 
recommends that the Judicial Council be given these respon­
sibilities . 

.. Section 305 of the act (15 U.S.c. § 1675) provides: 
305. The Secretary of Labor may by regulation exempt from the provisions of 

Section 303(a) garnishments issued under the laws of any State if he determines 
that the laws of that State provide restrictions on garnishment which are substan­
tially similar to those provided in Section 303 (a) . 

.. 29 C.F.R. § 870.51 (1970) provides: 
870.51. (a) It is the policy of the Secretary of Labor to permit exemptions from 

section 303 (a) of the CCPA garnishments issued under the laws of a State if those 
laws considered together cover every case of garnishment covered by the Act, and 
if those laws provide the same or greater protection to individuals. Differences in 
text between the restrictions of State laws and those in section 303 (a) of the Act 
are not material so long as the State laws provide the same or greater restrictions 
on the garnishment of individuals' earnings. 

(b) In determining whether State-regulated garnishments should be exempted 
from section 303 (a) of the CCPA, or whether such an exemption should be ter­
minated, the laws of the State shall be examined with particular regard to the 
classes of persons and of transactions to which they may apply; the formulas pro­
vided for determining the maximum part of an individual's earnings which may be 
subject to garnishment; restrictions on the application of the formulas; and with 
regard to procedural burdens placed on the individual whose earnings are subject 
to garnishment. 

(c) Particular attention is directed to the fact that subsection (a) of section 303, 
when considered with subsection (c) of that section, is read as not requiring the 
raising of the subsection (a) restrictions as affirmative defenses in garnishment 
proceedings. 
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To achieve uniformity, the Judicial Council should also be 
authorized to prescribe forms necessary to carry out the pre­
scribed procedures. 

RElATED PROBLEMS 

Paid Earnings 
Code of Civil Procedure Section 690.6 protects earnings "re­

ceived" by the debtor.45 However, this exemption is combined 
with the levy procedure provided by Section 682.3 in a way 
which may make the exemption of "paid" earnings unworkable. 
To exempt earnings payable by an employer but to permit those 
same earnings to be taken on levy of execution as soon as they 
pass into the hands of the employee-debtor would be poor pub­
lic policy. Accordingly, the Commission recommends that earn­
ings of the debtor which have been paid to him and are retained 
in the form in which paid or as cash 46 be exempt from levy of 

.. Between 1937 and 1970, California granted a wage exemption to earnings ·'received." 
Cal. Stats. 1937, Ch. 578, § 1, at 1623. Prior to 1937, the exemption was accorded to 
earnings without reference to their status as "owing" or paid over. The word 
"received" was construed early as including accrued but unpaid wages. See Medical 
Finance Ass'n v. Rambo, 33 Cal. App.2d Supp. 756, 757, 86 P.2d 159, 160 (Sup. Ct. 
L.A., App. Dep't 1938) ("We are not to be understood as saying that the exemption 
would not also attach to the proceeds of his earnings in the judgment debtor's 
hands, so long as they could be identified as such. That question is not before us and 
we express no opinion on it.") In subsequent cases, the California courts at least sub 
silentio applied the wage exemption to a paycheck in the hands of the employee 
or depOSited by him in a bank account. See Medical Finance Ass'n v. Short, 36 Cal. 
App.2d Supp. 745, 92 P.2d 961 (Sup. Ct. L.A., App. Dep't 1939) (W.P.A. worker's 
paycheck); Le Font v. Rankin, 167 Cal. App.2d 433, 334 P.2d 608 (1959) (bank 
account); Carter v. Carter, 55 Cal. App.2d 13, 130 P.2d 186 (1942) (bank accounts). 
The elimination of the word "received" by Cal. Stats. 1970, Ch. 1523, § 19, probably 
destroyed the ability of a debtor to continue such tracing. See Randone v. Appellate 
Department, 5 Cal.3d 536, 559 n.22, 488 P.2d 13, 28 n.22, 96 Cal. Rptr. 709, 724 n.22 
(1971). However, the word "received" was restored by Cal. Stats. 1971, Ch. 1684, 
§4. 

46 This recommendation does not deal with whether a special exemption should be 
provided for various types of savings and checking accounts. In its prior recommen­
dation, the Commission recommended that a uniform system of exemptions be 
provided for various types of savings and checking accounts. See Recommendation 
Relating to Attachment, Garnishment, and Exemptions From Execution; Em­
ployees' Earnings Protection Law, 10 CAL. L. REVISION COMM'N REPORTS 701, 
723-725, 739-743 (1971). However, the Commission has been advised that its 
proposed uniform exemption for savings and checking accounts would not satisfy 
federal requirements under the Consumer Credit Protection Act of 1968. Letter 
from Ben P. Robertson, Deputy Administrator, Employment Standards Adminis­
tration, U.S. Department of Labor, dated August 2, 1972, on file in office of Cali­
fornia Law Revision Commission. For this reason, the Commission has withdrawn 
its recommendation proposing a uniform exemption for various types of savings 
and checking accounts. 
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execution to the extent they are essential for the support of the 
debtor or his family. 

Retirement Funds 
The federal restrictions on garnishment imposed by Title III 

apply to "periodic payments pursuant to a pension or retire­
ment program." 47 California law regarding such payments is 
less clear. As for payments held or in the process of distribution 
from public pension and retirement plans, subdivision (b) of 
Section 690.18 of the Code of Civil Procedure provides a com­
plete and automatic exemption. Other statutes provide for ex­
emptions for specific public retirement plans 48 and certain 
private plans.49 The Commission recommends that periodic 
payments payable by a pension or retirement plan that are not 
otherwise exempt be made exempt from execution to the same 
extent that wages are exempt. 

The Commission also recommends that subdivision (c) of 
Section 690.18 be repealed. This subdivision appears to have 
been intended to provide an exemption for certain private 
retirement plans "in any bankruptcy proceeding." However, 
federal law preempts state statutes that conflict with the na­
tional bankruptcy laws.50 And the policy of the national bank­
ruptcy law is to allow a debtor only those extanptions against the 
claims of creditors that he would be allowed outside bank­
ruptcy.51 Accordingly, subdivision (c) appears to be unconstitu­
tional as an attempt to provide an exemption that applies only 
in a bankruptcy proceeding. 52 Moreover, the second sentence 
of subdivision (c), purporting to deny an exemption to Keogh 

.715 U.S.c. § 1672(a), quoted in note 24 supra . 
•• See, e.g., EDUC. CODE § 13808 (State Teachers' Retirement System); GOVT. CODE 

§§ 21201 (Public Employees' Retirement Law), 31452 (County Employees Retire­
ment Law of 1937) . 

•• CORP. CODE §§ 28002, 28005. 
50 C[ International Shoe Co. v. Pinkus, 278 U.S. 261 (1929). 
51 See D. COWANS, BANKRUPTCY LAw AND PRACTICE § 589 (1963). 
52 C[ In re Kanter, 345 F.Supp. 1151 (C.D. Cal. 1972), which affirmed the Order of a 

Referee in Bankruptcy that, inter alia, subdivision (b) of Section 688.1 of the 
Code of Civil Procedure is unconstitutional on the ground that it is an attempt to 
provide a restriction that applies only in a bankruptcy proceeding ("It is apparent 
that c.c.P. § 688.1 as amended stands as an obstacle to the rights of a trustee under 
Section 70a(5) and 70c of the Bankruptcy Act, while other judgment creditors not 
so restricted may pursue their rights. Accordingly, this Court must hold that c.c.P. 
§ 688.1 (b) is in conflict with Sections 70a(5) and 70c of the Bankruptcy Act and 
under the Supremacy Clause of the Constitution said subsection (b) of C.C.P. 
§ 688.1 is unconstitutional." Id. at 1156.). 

80 161 fOO 



W AGE GARNISHMENT 127 

Act plans, conflicts with the exemption provided such plans by 
other statutes. 53 

Wage Assignments 
Section 300 of the Labor Code presently grants a valid prior 

voluntary wage assignment preference over subsequent assign­
ments and levies of execution. Continuation of such a prefer­
ence would permit a judgment debtor to give preference to one 
creditor and to defeat the claims of other creditors who seek to 
collect on their judgments under the proposed earnings with­
holding procedure. To integrate wage assignments with the 
operation of the latter procedure, the Commission recommends 
that a prior wage assignment be granted priority only until the 
end of the pay period during which an earnings withholding 
order is served. The operation of the earnings withholding or­
der should be suspended during this period, thus permitting the 
debtor an opportunity to put his affairs in order. Such action 
may include revocation of the prior assignment. In this regard, 
wage assignments should be made revocable at will as to 
unearned wages. Thus, where an assignment becomes too oner­
ous-for example, after service of an earnings withholding or­
der-such an assignment may be revoked. 

Discharge From Employment 
Section 2929 was added to the Labor Code in 1971 upon Com­

mission recommendation 54 to provide protection to the em­
ployee against discharge for threat of garnishment or for 
garnishment for the payment of one judgment. The Commis­
sion recommends that Section 2929 be amended to make clear 
that an employee is given the protection afforded by the section 
when a withholding order for taxes is issued even though such 
an order may not involve a judicial procedure and even though 
the tax liability may not have been reduced to judgment. The 
Commission also recommends that Section 2929 be amended to 
prohibit the discharge of an employee because his wages have 
been subjected to garnishment pursuant to an order for support 
and to make clear that such a garnishment, even though made 
pursuant to a judgment, is not to be counted in computing the 
number of garnishments for the purpose of Section 2929. 

53 Protection for private pension and retirement plans that meet certain requirements 
is provided by Sections 28002 and 28005 of the Corporations Code. 

5. Recommendation Relating to Attachment, Garnishment, and Exemptions From Exe­
cution: Discharge From Employment, 10 CAL. L. REVISION COMM'N REPORTS 1147 
(1971). 
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BENEFICIAL IMPACT OF RECOMMENDATIONS 

The changes in California wage garnishment procedure and 
related matters recommended by the Commission would result 
in significant improvements in debtor-creditor relations. Some 
of the beneficial effects the recommended changes would have 
on the most directly affected groups-employers, employees, 
creditors, and the public-are summarized below. 

Employers 
A primary objective of the Commission's recommendations is 

to provide a wage garnishment procedure that minimizes the 
burden that such garnishments impose on employers. 

Comprehensive statute. The four different procedures now 
used in California for wage garnishment will be superseded by 
one comprehensive statute. An employer will be able to refer 
to one statute that comprehensively covers wage garnishment, 
thus avoiding the need for concern with several different types 
of procedures. 

Forms and instructions. Instructions prepared by the Judi­
cial Council will explain the employer's duties under a wage 
garnishment order. Forms adopted by the Judicial Council will 
minimize the employer's burden in complying with the order. 
Court clerks will provide a ready source of reliable information 
concerning wage garnishment procedure. 

Mail service. Mail service of earnings withholding orders 
will enable the employer to process garnishment orders to the 
appropriate department or person for action without disruption 
of normal business procedures. 

Service charge. The one-dollar service charge the employer 
will be permitted to make each time he withholds earnings will 
lessen the employer's economic burden. 

Withholding table. The withholding table supplied to the 
employer will make it relatively simple to determine the 
amount to be withheld. Withholding will be on the basis of the 
employee's gross earnings, and the need to compute "disposa­
ble earnings" will be eliminated. 

Delay in effective date of order. The five-day delay in the 
effective date of a withholding order will avoid the need to 
compute the amount to be withheld for only part of a pay period 
and will permit the employer to process the order in a business­
like way rather than having to withhold on earnings due on the 
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date the order is received. 
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Reduction in number of wage garnishments. The protection 
afforded the earnings of low income employees will reduce the 
number of cases where deductions are required, and the $10 
minimum on the amount to be withheld will avoid the need to 
deduct small amounts where the cost to the employer may 
exceed the amount received by the creditor. 

Monthly payment. The provision for monthly payment of 
withheld earnings will avoid the necessity of preparing and 
sending a check for the withheld earnings after each payday. 

Protection from liability for good faith errors. Provisions are 
included that will protect the employer from civil or criminal 
liability for good faith errors. 

Employees 
The Commission's recommendations also provide significant 

benefits to employees. 
Greater protection for low income employees. Substantial 

reductions will be made in the amount to be withheld from 
earnings of employees in the low income brackets. 

Greater need of employee with dependents recognized The 
greater needs of a married person with dependents will be 
recognized under the recommended withholding system. 

Withholding table. The use of a withholding table will great­
ly simplify the computation of the proper amount to be with­
held and will make it easier for the employee to discover any 
errors made by the employer in computing the amount to be 
withheld. 

A voidance of need to claim exemption. The adequacy of the 
protection afforded by the withholding table system will reduce 
the need to claim a hardship exemption. 

Hardship exemption. A sensible "hardship exemption" will 
be provided for extraordinary cases. This exemption will be one 
that cannot be defeated on the ground that the underlying debt 
was incurred for a "common necessary." Where it is necessary 
for the employee to claim the hardship exemption, the stream­
lined procedure and information provided the employee will 
assist him in making his claim. 

Afail service. The authorization to use mail service in the 
ordinary case will substantially reduce the cost of wage garnish­
ment, a cost that ultimately is paid by the employee. 

Tax delinquency withholding orders. The harsh effects of a 

:~ --s -.fl.-,' 
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withholding order for delinquent state taxes will be mitigated. 
Wage assignments. The employee will be permitted to 

revoke a wage assignment insofar as it relates to wages 
unearned at the time he revokes the assignment. 

Discharge !Tom employment. Greater protection will be 
given employees against discharge from employment because 
of wage garnishment. 

Paid earnings. The employee's paid earnings will be pro­
tected to the extent they are essential for the support of the 
employee and his family. 

Creditors 
The establishment of a simple, businesslike procedure for the 

collection of judgments through wage garnishment is the pri­
mary benefit creditors would receive under the recommended 
legislation. Clear answers to a large number of procedural ques­
tions will be provided. A series of forms will be available to 
permit easy compliance with statutory requirements. The Judi­
cial Council and court clerks will be a ready source of reliable 
information concerning wage garnishment procedure. Other 
benefits to creditors are listed below. 

Mail service. Use of mail service will be authorized. Not only 
will this reduce the cost of wage garnishments but it will also 
significantly reduce the fees that a creditor now has to advance 
to the levying officer. 

Earnings withholding tables. The earnings withholding ta­
bles will enable the creditor more easily to determine whether 
the correct amount has been withheld from the employee's 
earnings. Disputes between creditors and employers will be 
minimized by using gross income as the basis for withholding 
since this will avoid the possibility of the subtraction of improp­
er items in computing the amount of "disposable earnings." 
Also, since the employer will pay the withheld amounts directly 
to the creditor, no reduction will be made from the withheld 
earnings for the fees of a public officer for handling and disburs­
ing the amounts withheld. 

Minimizing hardship exemption hearings. Protecting more 
adequate amounts of a debtor's earnings without the require­
ment that he claim a hardship exemption and limiting the hard­
ship exemption to amounts "essential" for support should 
significantly reduce the number of cases where a hardship ex­
emption will be claimed, thus reducing the creditor's burden in 
attending court hearings. The requirement that the debtor sub-
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mit a complete financial statement with his claim for the hard­
ship exemption and that the creditor be provided a copy of the 
statement prior to the hearing on the claim should assist the 
creditor in determining which claims he will resist (thus avoid­
ing his attending court hearings where the exemption is clearly 
justified) and also will assist the creditor in recovering the full 
amount he is allowed by law. 

Garnishment of earnings of public employees. The uniform 
procedure will make the continuing levy and mail service pro­
cedure available for the garnishment of earnings of public em­
ployees, thus avoiding the need to resort to multiple levies. 

Goodwill of employers; protection against discharge of 
employees. The recommended legislation is carefully 
designed to make compliance with wage garnishment orders as 
easy as possible for employers. Greater protection will be 
afforded employees against discharge for wage garnishment, 
and the improved procedures should do much to minimize 
employer ill will created by wage garnishments and to combat 
the possible tendency of some employers to avoid the problems 
created by a wage garnishment by discharging the employee. 

A voidance of debtors bankruptcy. The more adequate pro­
tection given the earnings of the debtor should be sufficient to 
encourage the debtor who is pushed by a number of creditors 
to discharge the judgments against him over a period of time 
rather than resorting to bankruptcy. 

Priorities among creditors. A fair and equitable system for 
dealing with priorities among creditors will be provided. In 
addition, the judgment debtor will be prevented from giving 
one creditor preference over others by a wage assignment. 

Enforcing employer compliance. Although the recom­
mended statute would protect the employer from liability for 
good faith errors, it includes provisions that will preclude the 
employer and employee from deferring or accelerating the pay­
ment of earnings to defeat the creditor's rights and will author­
ize civil actions by· creditors to obtain the amounts that 
employers are required to withhold but fail to withhold and pay 
over to the creditor. 

Elimination of confusing retirement plan exemption. The 
elimination of subdivision (c) of Section 690.18, which provides 
an exemption for money held by a private retirement plan "in 
any bankruptcy proceeding," may be of great significance to 
creditors because deleting this subdivision will preclude court 
interpretations of the subdivision that could greatly expand the 
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exemption provided by other statutes for private retirement 
plans. 

Public 
The establishment of a fair and businesslike system for wage 

garnishment would be one step in meeting complaints as to the 
lack of justice and the procedural inadequacies of the judicial 
system. In addition, there are a number of specific benefits to 
the public as a whole under the recommended legislation. 

The increase in the amount the employee may retain when 
his earnings are garnished and the provision of a hardship ex­
emption that will be allowed only in rare and unusual cases 
should reduce to a minimum the need for court hearings in 
garnishment cases. The protection from wage garnishment of 
amounts essential for support should provide the judgment 
debtor with incentive to retain his job and pay judgments 
against him rather than quitting his job and forcing his depend­
ents to rely on welfare assistance. 

The provisions for enforcement of support obligations by di­
recting an earnings withholding order to the support obligor's 
employer offer the possibility of significantly increasing the 
number of cases where support obligations will be kept current. 
This in turn may reduce the number of cases where a spouse or 
children will require welfare assistance. 

Finally, the establishment of the simple, economical, and 
businesslike system proposed will minimize the involvement of 
public employees in the collection process. 

OPERATIVE DATE 

In order to allow sufficient time for state and local public 
officials and the public to become familiar with the new law and 
to develop the necessary forms and procedures, the Commis­
sion recommends that the new statute become operative on 
July 1, 1974. 
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PROPOSED LEGISLATION 
The Commission's recommendations would be effectuated by 

enactment of the following measures: 

I. Wage Garnishment and Related Provisions 

An act to amend Section 4701 of the Civil Code, to amend 
Sections 682, 688, 690.6, 690.18, 690.50, and 710 of, to add 
Sections 690.8 and 690.23 to, to add Chapter 2.5 
(commencing with Section 723.010) to Title 9 of Part 2 
of, and to repeal Section 682.3 of, the Code of Civil 
Procedure, to amend Sections 300 and 2929 of the Labor 
Code, to amend Sections 270h and 1208 of the Penal 
Code, and to amend Section 11489 of the Welfare and 
Institutions Code, relating to attachment, garnishment, 
and execution. 

The people of the State of California do enact as follows: 

Civil Code 

§ 4701 (amended). Continuing withholding order for support 

SECTION 1. Section 4701 of the Civil Code, as amended 
by Chapter 802 of the Statutes of 1972, is amended to read: 

4701. In any proceeding where the court has ordered 
eithel' eP :eeMt pal'eflts a parent to pay any amount for the 
support, maintenance, or education of a minor child, the 
court may ePtleP eithel' pal'eflt eP :eeMt pal'eflts te assigfl 
issue an earnings withholding order under Section 723.030 
of the Code of Civil Procedure to require the employer of 
such parent to withhold and pay to the county clerk, 
probation officer, or other officer of the court or county 
officer designated by the court to receive such payment, 
that portion of salal'Y eP wages at either pareflt EItte eP te 
Be EItte itt Mte fl::lh:ll'e the earnings of such paren t as will be 
sufficient to pay the amount ordered by the court for the 
support, maintenance, and education of the minor child. 
Stteft ePtleP sftttH epel'ate as tlfl assigflffleflt aHEl Be aiflaiflg 
tlf*ffl tlfl efflpleyel' tlf*ffl Mte sel'viee at ft eepy at stteh ePtleP 
tlf*ffl stteh efflpleyel' aHEl tHttil fl::ll'ther ePtleP at Mte eel::lrt. 
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+fie efflplo,'ef fftft}' deduct Hte Sttffl ef Effie dollaf ~ fat. 
eaeft paYfflent fHftde pursuant ffi Stteft ofdef. An,< Stteft 
efflet. fftft}' Be fflodified 6f revoked M ftft}' flm:e e,. Hte 
Co\ift. An,< SttCft assignfflent fHftde pUf'suant ffi eeuft efflet. 
sftttll ftft¥e priority ftS against ftft}' attacHfflent, m{Ceution, 6f 

etftep assignfflent, unless otHerwise ordered e,. Hte court. 
Comment. Section 4701 is amended to reflect the enactment 

of the comprehensive procedure for earnings withholding set 
forth in the Employees' Earnings Protection Law. See CODE 
CIV. PROC. § 723.010 et seq. 

While the wage assignment procedure formerly used under 
Section 4701 is not continued, the substantive effect of the prior 
law is continued. Thus, the order for support continues to have 
priority over other withholding orders and assignments and is 
binding until modified or terminated by the court. See CODE 
CIV. PROC. § 723.030; LABOR CODE § 300. As under prior law, 
the court may require withholding from the earnings of either 
or both parents. Authorization for the employer to deduct a 
one-dollar fee also is continued under Code of Civil Procedure 
Section 723.024. Section 4701 applies to orders directed to both 
public and private employers. See CODE CIV. PROC. 
§ 723.011 (c), (g), and Comment thereto. 

Code of Civil Procedure 

§ 682 (technical amendment) 

SEC. 2. Section 682 of the Code of Civil Procedure is 
amended to read: 

682. The writ of execution must be issued in the name 
of the people, sealed with the seal of the court, and 
subscribed by the clerk or judge, and be directed to the 
sheriff, constable, or marshal, and it must intelligibly refer 
to the judgment, stating the court, the county, and in 
municipal and justice courts, the judicial district, where 
the judgment is entered, and if it be for money, the 
amount thereof, and the amount actually due thereon, and 
if made payable in a specified kind of money or currency, 
as provided in Section 667, the execution must also state 
the kind of money or currency in which the judgment is 
payable, and must require the officer to whom it is 
directed to proceed substantially as follows: 
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l. If it be against the property of the judgment debtor, 
it must require such officer to satisfy the judgment, with 
interest, out of the personal property of such debtor, at'if 
it is agalflst the eaPfllflgs ef Stteft deatop, Stteft ~ sflttH Be 
tttttfte ifl aeeopdaflee with Seetiofl 68B:a; and if sufficient 
personal property cannot be found, then out of his real 
property; or if the judgment be a lien upon real property, 
then out of the real property belonging to him on the day 
when the abstract of judgment was filed as provided in 
Section 674 of this code, or at any time thereafter. 

2. If it be against real or personal property in the hands 
of the personal representatives, heirs, devisees, legatees, 
tenants, or trustees, it must require such officer to satisfy 
the judgment, with interest, out of such property. 

3. If it be against the person of the judgment debtor, it 
must require such officer to arrest such debtor and commit 
him to the jail of the county until he pay the judgment, 
with interest, or be discharged according to law. 

4. If it be issued on a judgment made payable in a 
specified kind of money or currency, as provided in 
Section 667, it must also require such officer to satisfy the 
same in the kind of money or currency in which the 
judgment is made payable, and such officer must refbse 
payment in any o~her kind of money or currency; and in 
case of levy and sale of the property of the judgment 
debtor, he must refuse payment from any purchaser at 
such sale in any other kind of money or currency than that 
specified in the execution. Any such officer collecting 
money or currency in the manner required by this 
chapter, must pay to the plaintiff or party entitled to 
recover the same, the same kind of money or currency 
received by him, and in case of neglect or refusal to do so, 
he shall be liable on his official bond to the judgment -
creditor in three times the amount of the money so 
collected. 

5. If it be for the delivery of the possession of real or 
personal property, it must require such- officer to deliver 
the possession of the same, describing it, to the party 
entitled thereto, and may at the same time require such 
officer to satisfy any cost, damages, rents, or profits 
recovered by the same judgment, out of the personal 
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property of the person against whom it was rendered, and 
the value of the property for which the judgment was 
rendered to be specified therein if a delivery thereof 
cannot be had; and if sufficient personal property cannot 
be found, then out of the real property, as provided in the 
first subdivision of this section. 

Comment. Section 682 is amended to reflect the fact that 
earnings of an employee which are due or owing are not subject 
to levy of execution but may only be levied upon in the amounts 
and in the manner provided by the Employees' Earnings 
Protection Law. See Sections 723.020, 723.021. See also Section 
723.011 (a), (b). See generally Chapter 2.5 (commencing with 
Section 723.010). Cf. Sections 690.6, 690.8. 

§ 682.3 (repealed) 

SEC. 3. Section 682.3 of the Code of Civil Procedure, as 
amended by Chapter 649 of the Statutes of 1972, is 
repealed. 
~ +at VlhcHCVCf Hte le¥y ef cxceutioH is agaiHst 

Hte cafHiHgs ef ft jUdgfflCHt dcbtof, Hte cfflplo~'cf SCf1jcd 
wttft Hte wffl ef cxceutioH shaH withhold Hte afflouHt 
spccificd ffl Hte wffl ffefH: cafHiHgs tfieH 6f' thcfcaftcf Elue 
te Hte jUdgfflCHt dcbtof ftfHI Het CXCfflpt uHdcf SCetiOH 
600:6; ftfHI ~ ~ suefi afflouHt, eaeft fltfte * is withheld, 
te Hte shcfiff, cOHstablc 6f' fflafshal wfie scrvcd Hte Wftt:. If 
suefi pcrSOH shaH fail te ~ eaeft afflouHt te Hte shcriff, 
cOHstablc 6f' fflafshal, Hte jUdgfflcHt cfcditor ~ 
COfflfflCHCC ft procccdiHg agaiHst fiHtt fat. Hte afflouHts Het 
~ +fie CXCCUtiOH shaH tCfffliHatc ftfHI Hte pcrSOH scrycd 
wttft Hte wffl shaH eease 7/v'ithholdiHg SUfM thcrcuHdcr 
wfieft ~ eH:e ef Hte followiHg CVCHtS .tftItes plaec. 

fl+ Sueft pCfson rcceivcs ft dircctioH te relcasc ffefH: Hte 
lcyyiHg officcf. Sueft relcasc shaH Be issucd e,. Hte lcyyiflg 
officcf ffl ~ ef Hte followiHg ~ 

+at ~ fcccipt ef ft wfittcH dircctioH ft=efH Hte 
jUdgfflCHt cfcditof. 

fbt ~ fCCeipt ef ftH effie¥ ef Hte eDtift ffl which Hte 
actioH is pCHdiHg, 6f' ft cCftificd ~ ef suefi ordcf, 
dischafgiHg 6f' fccalliHg Hte cxCCUtiOH 6f' felcasiflg Hte 
PfOPCfty. +his subdiyisiofl shaH ~ Oftl;< if He appcal is 
pCffectcd ftfHI uHdcftakiHg cxccutcd ftfHI file4 as pfo'jidcd 
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ffi Section 9l+:-9 ef' ft ceftificate -to tfta:.t effect lttts Been 
issued ~ #te dei'lt ef #te COUft. 

W :1ft tHl ~ CftSeS pfovided ~ ~ 
-fBt bueft pefson lttts withheld #te fuH amount specificd 

ffi #te wfl.t ef eJfecution &etn #te judgment deatof's 
eafnings. 
~ +he judgment deatof's emplo}'ment ffl tefminated 
~ ft resignation ef' dismissal ftt ftll}' tffite ttftet' service ef #te 
eJfecution ftMl he ffl Bet reinstated et' recmployed v/ithin 
00 dttys ttftet' sueh terfftination. 
~ A period ef 00 dttys lttts passed sffiee #te tffite sueh 

person WftS served with #te wfl.t ef eJfecution. 
tat At ftll}' tffite ttftet' ft IeYy en hffl earnings #te 

judgment deator ffl:ft}' proceed -to effi.iHt ft fuH eJfemption ef 
hffl earnings ffi accof'dance with #te pf'ovisions ef Sections 
600:6 ftMl6oo.aO. +he eJfemption sa claimed shtHl eJftend -to 
ftll}' wages withheld pursuant -to #te IeYy ef eJfecution 
whethef et' Bet withheld ttftet' #te effi.iHt ef eJfemption ffl 
file&. 

W SuBject -to #te pf'o'iisions ef Section 690.aO, #te 
shef'iff, constaale et' mafshal whe sef'ves #te wfl.t ef 
eJfecution ftMl recei'les #te amounts 'withheld &etn #te 
judgmcnt deatof"S earnings, shtHl account fep ftMl PftY' -to 
#te pef'son entitled thef'eto, tHl SUfftS collected undef' #te 
writ; less hffllawftd fees ftMl eJfpenses ftt lefts.t enee evef'}' 
ao dttys; ftMl fftftIte f'etUf'n en collection thereof -to #te 
COUf't. 

Comment. Section 682.3 is superseded by Chapter 2.5 
(commencing with Section 723.010). 

§ 688 (technical amendment) 

SEC. 4. Section 688 of the Code of Civil Procedure is 
amended to read: 

688. Except as provided in Chapter 2.5 (commencing 
with Section 723.010): 

(a) All goods, chattels, moneys or other property, both 
real and personal, or any interest therein, of the judgment 
debtor, not exempt by law, eJfcept ftS pfo'iided fep ffi 
Section 690:6; and all property and rights of property 
seized and held under attachment in the action, are Httele 
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subject to execution. 
(b) Shares and interests in any corporation or company, 

and debts and credits, and all other property, both real and 
personal, or any interest in either real or personal 
property, and all other property not capable of manual 
delivery, may be levied upon or released from levy in like 
manner as like property may be attached or released from 
attachment, except that a copy of the complaint in the 
action from which the writ issued need not accompany the 
writ; provided, that no cause of action nor judgment as 
such, nor license issued by this state to engage in any 
business, profession, or activity shall be subject to levy or 
sale on execution. GeIe tlt¥.ft ~ Be I'ctt:1l'ftcd e,. Mte 
officcl' as Be fftt:1ch fftOftcy collcctcd ftt Hs Ct:1I'I'Cftt 'lalt:1c, 
withot:1t cxposiftg Mte Stlffte te sale: 

(c) Until a levy, the property is not affected by the 
execution; but no levy shall bind any property for a longer 
period than one year from the date of the issuance of the 
execution, except a levy on the interests or claims of heirs, 
devisees, or legatees in or to assets of deceased persons 
remaining in the hands of executors or administrators, 
thereof prior to distribution and payment. However, an 
alias execution may be issued on said judgment and levied 
on any property not exempt from execution. 

Comment. Section 688 is amended to make clear that, 
although earnings of an employee-debtor are "not exempt by 
law" from all collection procedures, they are exempt from levy 
of execution and are subject to levy only under the Employees' 
Earnings Protection Law. See the Comment to Section 682. See 
generally Chapter 2.5 (commencing with Section 723.010). The 
phrase "except as provided for in Section 690.6" is deleted as 
unnecessary. The sentence relating to gold dust is deleted as 
obsolete. 

§ 690.6 (amended). Exemption of earnings from attachment 

SEC. 5. Section 690.6 of the Code of Civil Procedure, as 
amended by Chapter 43 of the Statutes of 1972, is amended 
to read: 

690.6. W Exccpt as pl'o'lidcd ffi Scctioft H489 ef Mte 
V/e1fafC ttH:6: Iftstitt:1tiofts Codc, ttH All of the earnings of the 
debtor received for his personal services shall be exempt 
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from levy of attachment without filing a claim for 
exemption as provided in Section 690.50. 

fBt GfteIfttdf et' Stteft gf'eatef' pOf'tion as is alloy/ed e,. 
statute ef -the United States, ef -the eaf'nings ef -the deatof' 
f'ecei'f'ed fetr. fits pef'sonal sef'vices f'endered ttl an,. flffie 
within aG 4a,.s neft preceding -the ettte ef 8: 'withholding e,. 
-the effiployer under Section ~ sftttH. Be exeffipt freffi 
execution without fHtng 8: elttiffi fetr. exeffiption as pro'/ided 
in Section 690.60. 

W All earnings ef -the deator received fetr. fits personal 
serT/ices f'endered ttl an,. flffie within aG 4a,.s neft 
preceding -the ettte ef 8: withholding e,. -the effiployer 
under Section ~ if necessary fetr. -the tiSe ef -the deator's 
faffiily residing in MHs sffite ttnft supported in whole et' in 
pttft e,. -the deator, unless -the cleats 8:fe 

fit Incurred e,. -the deator, fits wife; et' fits faffiily fetr.-the 
COffiffion necessaries ef life:. 

-f9t Incurred fetr. personal services rendered e,. an,. 
effiployee 6P forffier effiployee ef -the deator. 

-ttlt +he cetH'f sftttH. deterffiine -the priority ttnft di'/ision 
ef paYffient affiong a:ll ef -the creditors ef 8: deator wfte fttwe 
levied 8:fl execution ttpen nonexeffipt earnings ttpen Stteft 
Msts as is ~ ttnft equitaale. 

W AHy creditor, ttpen ffiotion, sftttH. Be entitled ~ 8: 

hearing in -the cetH'f in which -the action is pending 6P freffi 
which -the wffi issued fetr. -the purpose ef deterffiining -the 
priority ttnft division ef payffient affiong a:ll-the creditors ef 
-the deator wfte fttwe levied 8:fl execution ttpen nonexeffipt 
earnings pursuant ~ MHs section. 

Comment. Subdivision (a) of Section 690.6 is amended to 
delete the reference to Welfare and Institutions Code Section 
11489 because that section does not permit levy of attachment 
on earnings. The remainder of Section 690.6 is superseded by 
the Employees' Earnings Protection Law. Subdivision (b) is 
superseded by Section 723.050. Subdivision (c) is superseded by 
Section 723.051. Subdivisions (d) and (e) are superseded by 
various other provisions. See, e.g., Sections 723.030 (priority of 
earnings withholding order for support), 723.077 (priority of 
earnings withholding order for taxes), 723.107 (limitation on 
serving subsequent earnings withholding order on earnings of 
same employee by same judgment creditor). 
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§ 690.8 (added). Exemptions; paid earnings 

SEC. 6. Section 690.8 is added to the Code of Civil 
Procedure, to read: 

690.8. Earnings of the debtor which have been paid to 
him and are retained in the form in which paid or as cash 
are exempt from levy of execution to the extent they are 
essential for the support of the debtor or his family. 

Comment. Section 690.8 provides an exemption from levy of 
execution for paid earnings comparable to that provided by 
Section 723.051 for earnings payable by an employer. See the 
Comment to Section 723.051. 

§ 690.18 (amended). Exemptions; public and private pension, 
retirement, disability, or death benefits; vacation credits 

SEC. 7. Section 690.18 of the Code of Civil Procedure 
is amended to read: 

690.18. (a) All money received by any person, a 
resident of the state, as a pension, or as an annuity or 
retirement or disability or death or other benefit, or as a 
return of contributions and interest thereon, from the 
United States government, or from the state, or any 
county, city, or city and county, or other political 
subdivision of the state, or any public trust, or public 
corporation, or from the governing body of any of them, 
or from any public board or boards, or from any 
retirement, disability, or annuity system established by 
any of them pursuant to statute, whether the same shall be 
in the actual possession of such pensioner or beneficiary, 
or deposited by him. 

(b) All money held, controlled, or in process of 
distribution by the state, or a city, city and county, county, 
or other political subdivision of the state, or any public 
trust or public corporation, or the governing body of any 
of them, or by any public board or boards, derived from 
the contributions by the state or such city, county, city and 
county, or other political subdivision, or such public trust, 
public corporation, governing body, or public board or 
boards, or by any officer or employee thereof, for 
retirement or pension purposes or the payment of 
disability, death, or other benefits, or the payment of 
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benefits payable to, or the reimbursement of benefits paid 
to, employees thereof under the provisions of the 
Unemployment Insurance Code, and all rights and 
benefits accrued or accruing to any person under any 
system established pursuant to statute by the state, city, 
city and county, county, or other political subdivision of 
the state, or any public trust or public corporation for 
retirement, annuity, or pension purposes or payment of 
disability or death benefits, and all vacation credits 
accumulated by a state employee pursuant to the 
provisions of Section 18050 of the Government Code, or 
any other public employee pursuant to any law for the 
accumulation of vacation credits applicable to such 
employee. Such moneys, benefits, and credits shall be 
exempt without filing a claim of exemption as provided in 
Section 690.50. 

-fet AH fftoftey hel&, cofttf'ollea, ef' ffi pf'ocess ef 
aistf'iatltioft e,. ~ pf'i'late f'etif'cfftcftt pffift; iftcltlaiftg, ettt 
Bet lifftitca te; tlftiOft f'ctif'cfftcftt plafts, ef' ~ 
pf'ofit/shaf'iftg t*att acsigftca ami tISeEl feF f'ctif'cfftcftt 
ptlf'pOSCS, ef' Mte payfftcftt ef acftcfits as ftft aftfttlity, 
pCftsioft, f'ctif'cfftcftt allowaftcc, aisaaility payfftcftt ef' 

acath acftcfit ft.eta stteft f'ctif'cfftcftt ef' pf'ofit/shaf'iftg plafts, 
ami ttH cofttf'iatltiofts ami ifttCf'cst thcf'coft f'cttlf'ftca te ~ 
fftcfftacf' ef ~ stteft f'ctif'cfftcftt ef' pf'ofit/shaf'iftg pffift; ftf'e 

CXCfftpt ft.eta cxcctltioft, attachfftcftt, ef' gaf'ftishfftcftt ffi 
~ aaftkf'tlptcy pf'occcaiftg. +h:ts stlaaivisioft sftttH Bet 
~ te ~ fftOftcys heM ffi ~ f'ctif'cfftcftt pf'ogf'afft 
cstaalishca ptlf'stlaftt te Mte feacf'al ~Efftplo,'ca 
Iftai'liatlals ~ Rctif'cfftcftt Aet ef ~ -fP::I:r. s+ng9; +6 
~ 8G9h ftef' te ~ fftOftcys f'cceivca ffi ~ fftaftftcf' e,. 
PCf'SOftS ft.eta ~ stteft f'ctif'cfftcftt pf'ogf'afft 56 cstaalishccl. 

(c) Nothing in this section limits the applicab11ity of any 
exemption otherwise provided by statute. 

Comment. Section 690.18 is amended to delete subdivision 
(c). Subdivision (c) appears to have been intended to provide 
an exemption "in any bankruptcy proceeding." However, 
federal law preempts state statutes that conflict with the 
national bankruptcy laws. Cf. International Shoe Co. v. Pinkus, 
278 U.S. 261 (1929). And the policy of the national bankruptcy 
law is to allow a debtor only those exemptions against the claims 
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of creditors that he would be allowed outside bankruptcy. See 
D. COWANS, BANKRUPTCY LAW AND PRACTICE § 589 (1963). 
Cf. In re Kanter, 345 F.Supp. 1151 (C.D. Cal. 1972), which 
affirmed the Order of a Referee in Bankruptcy that, inter alia, 
subdivision (b) of Section 688.1 of the Code of Civil Procedure 
is unconstitutional on the ground that it is an attempt to provide 
a restriction that applies only in a bankruptcy proceeding ("It 
is apparent that c.c.P. § 688.1 as amended stands as an obstacle 
to the rights of a trustee under Section 70a(5) and 70c of the 
Bankruptcy Act, while other judgment creditors not so 
restricted may pursue their rights. Accordingly, this Court must 
hold that c.c.P. § 688.1 (b) is in conflict with Sections 70a (5) and 
70c of the Bankruptcy Act and under the Supremacy Clause of 
the Constitution said subsection (b) of c.c.P. § 688.1 is 
unconstitutional." Id at 1156.). 

The second sentence of subdivision (c), purporting to deny 
an exemption to Keogh Act plans, conflicted with the 
exemption provided such plans under Sections 28002 and 28005 
of the Corporations Code. Protection for private pension and 
retirement plans that meet certain requirements is provided by 
Sections 28002 and 28005 of the Corporations Code. See also 
Section 690.23 (periodic payments from pension or retirement 
fund). 

A new subdivision (c) has been added to Section 690.18 to 
make clear that this section is not the exclusive source of 
exemptions for retirement funds. See the Comment to Section 
690.23. 

§ 690.23 (added). Exemptions; payments by pension or 
retirement plans 

SEC. 8. Section 690.23 is added to the Code of Civil 
Procedure, to read: 

690.23. (a) All periodic payments payable by a 
pension or retirement plan that are not otherwise exempt 
by law are exempt from levy of execution in the amount 
that is exempted by Section 623.050 without filing a claim 
for exemption as provided in Section 690.50. 

(b) Nothing in this section limits the applicability of any 
exemption otherwise provided by law. 

Comment. Section 690.23 has been added to satisfy federal 
restrictions on garnishment of "periodic payments pursuant to 
a pension or retirement program" provided by Title III of the 
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Consumer Credit Protection Act of 1968. See 15 V.S.c. §§ 1672, 
1673. Subdivision (b) makes clear that Section 690.23 is not the 
exclusive source of exemptions for payments from retirement 
funds. See, e.g., CODE CIV. PROC. § 690.18 (public employees); 
CORP. CODE § 28005 (plans complying with federal Internal 
Revenue Code requirements); EDUC. CODE § 13808 (State 
Teachers' Retirement System); GOVT. CODE §§ 21201 (Public 
Employees' Retirement Law), 31452 (County Employees 
Retirement Law of 1937). 

§ 690.50 (technical amendment) 

SEC. 9. Section 690.50 of the Code of Civil Procedure, 
as amended by Chapter 649 of the Statutes of 1972, is 
amended to read: 

690.50. (a) If the property mentioned in Sections 690.1 
to 690.29, inclusive, shall be levied upon under writ of 
attachment or execution, the defendant or judgment 
debtor (herein referred to as "the debtor"), in order to 
avail himself of his exemption rights as to such property, 
shall within 10 days from the date such property was levied 
upon deliver to the levying officer an affidavit of himself 
or his agent, together with a copy thereof, alleging that the 
property levied upon, identifying it, is exempt, specifying 
the section or sections of this code on which he relies for 
his claim to exemption, and all facts necessary to support 
his claim, and also stating therein his address within this 
state for the purpose of permitting service by mail upon 
him of the counteraffidavit and any notice of the motion 
herein provided. :Fet' pHPposes ef tffi.s sectioft, if the 
ppopepty levied ttpeft coftsists ef the eaPftiftgs ef ft 

jHdglftcftt dcatop, eaeft tlttte that caPftiftgs tH'e withheld 
freffi the jHdglftcftt dcbtop sftaH Be dcclftcd ffi Be the tlttte 
SHCh: caPftiftgs were IC'licd HPOft. A jHdglftcftt dcatop sftaH 
fta¥e the PigM ffi tHe ft scpapak elaiffi ef CJfClftptiOft eaeft 
flffie that ft withholdiftg ef caPftiftgs OCCHPS, ppo-tidcd, that 
if ft pPieP elaiffi ef CJfclftptioft ftas lJeeH adjHdicatcd Hftdcp 
the Sftffie ~ that eaeft scpapatc elaiffi ef CJfclftptioft 
thcpcaftcp Be sHppoptcd e,. ft statclftCftt Hftdcp eatft 
aUcgiftg the chaftgcd eiPCHlftstaftCCS which SHPPOpt the 
HeW elaiffi ef CJfclftptioft. If ft elaiffi ef CJfclftptioft Be 
aUO'>ved, the jHdglftcftt cpedito}' sftaH fta¥e the Pigftt; at ~ 
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Hffie during the effectivc pcriod ef the eIttffit ef cxcmption, 
te me¥e the eeuff fei. consideration ef the eIttffit previousl}' 
grantcd eft the grounds ef ft matcrial changc ef 
circumstanccs affecting the dcbtor's cxcmption rights. If 
the judgmcnt crcditor aees Htftlre sueh ft motion, he mt:tt* 
support his motion ey ft statement under etttft alleging the 
changed circumstances which support his motion fei. 
consideration. 

(b) Forthwith upon receIvmg the affidavit of 
exemption, the levying officer shall serve upon the 
plaintiff or the person in whose favor the writ runs (herein 
referred to as "the creditor"), either personally or by mail, 
a copy of the affidavit of exemption, together with a 
writing, signed by the levying officer, stating that the 
claim to exemption has been received and that the officer 
will release the property unless he receives from the 
creditor a counteraffidavit within five days after service of 
such writing. 

(c) If the creditor desires to contest the claim to 
exemption, he shall, within such period of five days, file 
with the levying officer a counteraffidavit alleging that the 
property is not exempt within the meaning of the section 
or sections of this code relied upon, or if the claim to 
exemption be based on Sections 690.2, 690.3, 690.4, 690.8, 
600:6; or 690.23, alleging that the value of the property 
claimed to be exempt is in excess of the value stated in the 
applicable section or sections, together with proof of 
service of a copy of such counteraffidavit upon the debtor. 

(d) If no such counteraffidavit, with such proof of 
service, is so filed with the levying officer within the time 
allowed, the officer shall forthwith release the property. 

(e) If such counteraffidavit, with such proof of service, 
is so filed, either the creditor or the debtor shall be entitled 
to a hearing in the court in which the action is pending or 
from which the writ issued for the purpose of determining 
the claim to exemption; the priority at' division ef 
pa}'ment bctween ene at' ffi6fe creditors ft:eHt nonexempt 
earnings under the provisions ef Section 69G:6 or the value 
of the property claimed to be exempt. Such hearing shall 
be granted by the court upon motion of either party made 
within five days after the counteraffidavit is filed with the 
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levying officer, and such hearing must be had within 15 
days from the date of the making of such motion unless 
continued by the court for good cause. The party making 
the motion for hearing shall give not less than five days' 
notice in writing of such hearing to the levying officer and 
to the other party, and specify therein that the hearing is 
for the purpose of determining the claim to exemption. 
The notice may be of motion or of hearing and upon the 
filing of the notice with the clerk of court, the motion is 
deemed made. 

(f) If neither party makes such motion within the time 
allowed, or if the levying officer shall not have been served 
with a copy of the notice of hearing within 10 days after 
the filing of the counteraffidavit, the levying officer shall 
forthwith release the property to the debtor. 

(g) At any time while the proceedings are pending, 
upon motion of either party or upon its own motion, the 
court may (1) order the sale of any perishable property 
held by such officer and direct disposition of the proceeds 
of such sale, and (2) make such other orders as may be 
proper under the particular circumstances of the case. Any 
orders so made may be modified or vacated by the court 
or judge granting the same, or by the court in which the 
proceedings are pending, at any time during the 
pendency of the proceedings, upon such terms as may be 
just. 

(h) The levying officer in all cases shall retain physical 
possession of the property levied upon if it is capable of 
physical possession, or in the case of property not capable 
of physical possession, the levy shall remain in full force 
and effect, pending the final determination of the claim to 
exemption. However, no sale under execution shall be had 
prior to such final determination unless an order of the 
court hearing the claim for exemption shall so provide. 

(i) At such hearing, the party claiming the exemption 
shall have the burden of proof. The affidavits and 
counteraffidavits shall be filed by the levying officer with 
the court and shall constitute the pleadings, subject to the 
power of the court to permit an amendment in the 
interests of justice. The affidavit of exemption shall be 
deemed controverted by the counteraffidavit and both 

13.'51633.'5 



146 CALIFORNIA LAW REVISION COMMISSION 

shall be received in evidence. Nothing herein shall be 
construed to deprive anyone of the right to a jury trial in 
any case where, by the Constitution, such right is given, 
but a jury trial may be waived in any such case in like 
manner as in the trial of an action. No findings shall be 
required in a proceeding under this section. When the 
hearing is before the court sitting without a jury, and no 
evidence other than the affidavit and counteraffidavit is 
offered, the court, if satisfied that sufficient facts are shown 
thereby, may make its determination thereon. Otherwise, 
it shall order the hearing continued for the production of 
other evidence, oral or documentary, or the filing of other 
affidavits and counteraffidavits. At the conclusion of the 
hearing, the court shall give judgment determining 
whether the claim to exemption shall be allowed or not, in 
whole or in part, tlftEl ~ gi¥e jti€lgftleftt aotorftliftiftg tfte 
prierity 6P ai'f'isieft ef payftloftt aotweeft eHe 6P fftet'e 

oroaiters &em fteftoJfoftlpt oarftiftgs tlftaor tfte pre'.'isiefts 
ef Sootieft e99:e; which judgment shall be determinative as 
to the right of the creditor to have the property taken and 
held by the officer or to subject the property to payment 
or other satisfaction of his judgment. In such judgment the 
court shall make all proper orders for the disposition of 
such property or the proceeds thereof. 

(j) A copy of any judgment entered in the trial court 
shall be forthwith transmitted by the clerk to the levying 
officer in order to permit such officer to either release the 
property attached or to continue to hold it to sell it, in 
accordance with the provisions of the writ previously 
delivered to him. Such officer, unless an appeal from the 
judgment is waived, or the judgment has otherwise 
become final, shall continue to hold such property under 
attachment or execution, continuing the sale of any 
property held under execution until such judgment 
becomes final. However, if a claim to exemption under 
Section 690.8~ is allowed by such judgment, the debtor 
shall be entitled to a release of the earnings so exempted 
at the expiration of three days, unless otherwise ordered 
by the court, or unless the levying officer shall have been 
served with a copy of a notice of appeal from the 
judgment. 
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(k) When any documents required hereunder are 
served by mail, the provisions of this code relating to 
service by mail shall be applicable thereto. 

( I) Whenever the time allowed for an act to be done 
hereunder is extended by the court, written notice thereof 
shall be given promptly to the opposing party, unless such 
notice be waived, and to the levying officer. 

(m) An appeal lies from any judgment under this 
section. Such appeal to be taken in the manner provided 
for appeals in the court in which the proceeding is had. 

Comment. Section 690.50 is revised to include appropriate 
references to Sections 690.8 and 690.23. The last portion of 
subdivision (a) is deleted as unnecessary because it is 
superseded by provisions of the Employees' Earnings 
Protection Law. See Chapter 2.5 (commencing with Section 
723.010). The reference to Section 690.6 and the references to 
division of earnings between creditors under Section 690.6 have 
been deleted to conform to the amendment of Section 690.6. 

§ 710 (technical amendment) 

SEC. 10. Section 710 of the Code of Civil Procedure is 
amended to read: 

710. (a) Whenever a judgment for the payment of 
money is rendered by any court of this state against a 
defendant to whom money is owing and unpaid by this 
state or by any county, city and county, city or 
municipality, quasi-municipality, district or public 
corporation, the judgment creditor may file a duly 
authenticated abstract or transcript of such judgment 
together with an affidavit stating the exact amount then 
due, owing and unpaid thereon and that he desires to avail 
himself of the provisions of this section in the manner as 
follows: 

1. If such money; 'Nages et' salar}' is owing and unpaid 
by this state to such judgment debtor, said judgment 
creditor shall file said abstract or transcript and affidavit 
with the state department, board, office or commission 
owing such money; wages et' salary to said judgment 
debtor prior to the time such state department, board, 
office or commission presents the claim of such judgment 
debtor therefor to the State Controller. Said state 
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department, board, office or commission in presenting 
such claim of such judgment debtor to said State 
Controller shall note thereunder the fact of the filing of 
such abstract or transcript and affidavit and state the 
amount unpaid on said judgment as shown by said affidavit 
and shall also note any amounts advanced to the judgment 
debtor by, or which the judgment debtor owes to, the 
State of California by reason of advances for expenses or 
for any other purpose. Thereupon the State Controller, to 
discharge such claim of such judgment debtor, shall pay 
into the court which issued such abstract or transcript by 
his warrant or check payable to said court the whole or 
such portion of the amount due such judgment debtor on 
such claim, after deducting from such claim an amount 
sufficient to reimburse the state department, board, office 
or commission for any amounts advanced to said judgment 
debtor or by him owed to the State of California, ftftEl ~ 
cleclt:letiHg therefrofft ftH afftOt:lHt eEft:lftl te oHelhalf at' stteh 
greater portioH as is aHoviecl ~ statt:lte at the UHitecl 
States, at the earHiHgs O'lliHg te the jt:lclgffteHt cleBtor fet. 
his persoHal seryiees te the stft.te reHclerecl tH ftftY tiffte 
viithiH aG Elays Heft preeecliHg the fiIittg at stteh aBstraet at' 

traHseript, as will satisfy in full or to the greatest extent the 
amount unpaid on said judgment and the balance 
thereof ~, if any, to the judgment debtor. 

2. If such money; 'liages at' salary is owing and unpaid 
to such judgment debtor by any county, city and county, 
city or municipality, quasi-municipality, district or public 
corporation, said judgment creditor shall file said abstract 
or transcript and affidavit with the auditor of such county, 
city and county, city or municipality, quasi-municipality, 
district or public corporation (and in case there be no 
auditor then with the official whose duty corresponds to 
that of auditor). Thereupon said auditor (or other official) 
to discharge such claim of such judgment debtor shall pay 
into the court which issued such abstract or transcript by 
his warrant or check payable to said court the whole or 
such portion of the amount due on such claim of such 
judgment debtor; less ftH afftOt:lHt eEft:lftl te oHe/half at' stteh 
greater portioH as is aHowecl ~ statt:lte at the UHitecl 
States, at the earHiHgs at the cleBtor OWiHg ~ the eOt:lHty, 
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eHy ftft4 COUHt)', eHy; rnuHicipality, quasi/rnuHicipality, 
district er public corporatioH te the judgrncHt dcbtor fet. 
ffis pcrsoHal scryiccs te sueh public bed,< rCHdcrcd M atty 

flrne v/ithiH aG ~ Heft prcccdiHg the ~ ef sueh 
abstract er traHscript, as will satisfy in full or to the greatest 
extent the amount unpaid on said judgment and the 
balance thereof, if any, to the judgment debtor. 

(b) The judgment creditor upon filing such abstract or 
transcript and affidavit shall pay a fee of two dollars and 
fifty cents ($2.50) to the person or agency with whom the 
same is filed. 

(c) Whenever a court receives any money hereunder, 
it shall pay as much thereof as is not exempt from 
execution under this code to the judgment creditor and 
the balance thereof, if any, to the judgment debtor. The 
procedure for determining the claim of exemption shall be 
governed by the procedure set forth in Section 690.50 of 
this code, and the court rendering the judgment shall be 
considered the levying officer for the purpose of that 
section. 

(d) In the event the moneys owing to a judgment 
debtor by any governmental agency mentioned in this 
section are owing by reason of an award made in a 
condemnation proceeding brought by the governmental 
agency, such governmental agency may pay the amount of 
the award to the clerk of the court in which such 
condemnation proceeding was tried, and shall file 
therewith the abstract or transcript of judgment and the 
affidavit filed with it by the judgment creditor. Such 
payment into court shall constitute payment of the 
condemnation award within the meaning of Section 1251 
of this code. Upon such payment into court and the filing 
with the county clerk of such abstract or transcript of 
judgment and affidavit, the county clerk shall notify by 
mail, through their attorneys, if any, all parties interested 
in said award of the time and place at which the court 
which tried the condemnation proceeding will determine 
the conflicting claims to said award. At said time and place 
the court shall make such determination and order the 
distribution of the money held by the county clerk in 
accordance therewith. 
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(e) The judgment creditor may state in the affidavit 
any fact or facts tending to establish the identity of the 
judgment debtor. No public officer or employee shall be 
liable for failure to perform any duty imposed by this 
section unless sufficient information is furnished by the 
abstract or transcript together with the affidavit to enable 
him in the exercise of reasonable diligence to ascertain 
such identity therefrom and from the papers and records 
on file in the office in which he works. The word "office" 
as used herein does not include any branch or subordinate 
office located in a different city. 

(f) Nothing in this section shall authorize the filing of 
any abstract or transcript and affidavit against ~ fJ:t ~ 
wages, at' salaf,' owing ffi Hte GO'lefnof, LietItenant 
Governof, Seefetary ef StMe; Contfollef, TfeaStIfef, ttn4 
Attofney Genefal, at' ~ any overpayment of tax, penalty 
or interest, or interest allowable with respect to such 
overpayment, under Part 10 (commencing with Section 
17(01) or Part 11 (commencing with Section 23(01) of 
Division 2 of the Revenue and Taxation Code. 

(g) Any fees received by a state agency under this 
section shall be deposited to the credit of the fund from 
which payments were, or would be, made on account of a 
garnishment under this section. ~ Hte ptIfpOSe ef tffis 
pafagfapH, payments frem Hte State Ptty Hell :Revol'/ing 
~ sflttH 6e deemed payments fftftEle frem Hte fttHft ettt: 
ef v/HieH moneys ffi Htee! StIeft payments wet'e tfansferfed 
ffi stHtl fe'lol'ling fttH&.. 

W fJ:t In: Hte event Hte moneys owing ffi ft jtIdgment 
deetof By ~ gO'lefnmental ageney mentioned itt tffis 
seetion ftfe fet' wages at' salafY, Hte jtIdgment efeditof sflttH 
fftftil tIndef ft sepafate eeYef ttt Hte ffine ef Hlffig Hte 
afHda'f'it wttfi Hte govefnmental ageney, itt ftH envelope 
mafked "Pefsonal ttn4 Confidential", ft ~ ef Hte 
affida'lit ttn4 ft Notiee ffi Judgment Deetof ftS pfovided tn 
pafagfapH ~ ef tffis suediYision, addfessed ffi Hte 
judgment deetof ttt fii.s ~ ef emplo,'ment. 
~ The· Notiee ffi JtIdgment Deetof sflttH 6e itt Wlt*fflH 

6eld ~ ttn4 itt suestantially Hte following ~ 
¥ett fHftY 6e entitled ffi file ft elttiHt m::empting ~ 

salafY at' wages frem exeeution. ¥ett fHftY seelt Hte adviee 
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ef fttty attsrHey ep fHtty; withiH lQ €lay-s &em the tIMe yet:H' 

salary ep wages were le'f'ied UpSH, deli¥er ttH affida· .. it te 
the eetWt reHderiHg the judgfHeHt te mc:efHpt stteft salary ep 

wages, as prs¥ided itt SeetioH 600.60 ef the bofte ef QYil 
Prseedure. 

(h) This section does not authorize the withholding of 
earnings of a public officer or employee. The earnings of 
a public officer or employee may be withheld only 
pursuant to Chapter 2.5 (commencing with Section 
72.1.010). 

Comment. Section 710 is amended to eliminate the use of the 
abstract of judgment procedure as a means of garnishing the 
wages or salary of a public officer or employee. The earnings of 
public officers and employees may be withheld pursuant to the 
Employees' Earnings Protection Law only. See Chapter 2.5 
(commencing with Section 723.010). 

CHAPTER 2.5. EMPLOYEES' EARNINGS 
PROTECTION LAW 

SEC. 11. Chapter 2.5 (commencing with Section 
723.010) is added to Title 9 of Part 2 of the Code of Civil 
Procedure, to read: 

CHAPTER 2.5. EMPLOYEES' EARNINGS PROTECTION 
LAW 

Article 1. Definitions 

§ 723.010. Short title 

723.010. This chapter shall be known and may be cited 
as the "Employees' Earnings Protection Law." 

§ 723.011. Definitions 

723.011. As used in this chapter: 
(a) "Earnings" means compensation payable by an 

employer to an employee for personal services performed 
by such employee whether denominated as wages, salary, 
commission, bonus, or otherwise. 

(b) "Employee" means a public officer and any 
individual who performs services subject to the control of 
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an employer as to both what shall be done and how it shall 
be done. 

(C) "Employer" means a person for whom an 
individual performs services as an employee. 

(d) "Judgment" includes a support order. 
(e) "Judgment creditor" means the person in favor of 

whom a judgment is rendered and includes his 
representative. As applied to the state, "judgment 
creditor" means the specific state agency seeking to 
collect a judgment or tax liability. 

(f) "Judgment debtor" means the person against whom 
a judgment is rendered and includes a person from whom 
the state is seeking to collect a tax liability. 

(g) "Person" includes an individual, a corporation, a 
partnership or other unincorporated association, and a 
public entity. 

Comment. Section 723.011 states definitions used in applying 
this chapter. This chapter deals only with the garnishment or 
withholding of earnings for services rendered in an 
employer-employee relationship. See Section 723.020. 
Subdivisions (b) and (c) are based on the common law 
requirements for such relationship. It should be noted that an 
employee may be given considerable discretion and still be an 
employee as long as his employer has the legal right to control 
both method and result. However, no attempt is made here to 
incorporate specific case law arising out of situations involving 
problems and issues unrelated to the purposes and procedures 
relevant in applying this chapter. "Employee" includes both 
private and public employees. See subdivisions (b), (c), and 
(g). See also Section 710. 

"Earnings" embraces all remuneration "whether 
denominated as wages, salary, commission, bonus, or 
otherwise." The infinite variety of forms which such 
compensation can take precludes a more precise statutory 
definition. Accordingly, the Judicial Council will be required in 
some circumstances to provide by rule, consistent with the 
statutory definition, whether certain items are an employee's 
earnings and, if so, the earnings period to which such earnings 
are attributable. See Section 723.150. One such item will 
probably be vacation credits or pay. Different employers will 
treat this form of compensation differently. Generally speaking, 
however, vacation pay should be subject to withholding only 
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when paid, i.e., when the employee goes on vacation or 
terminates his employment in circumstances where he has the 
right to be paid his accrued benefits. 

Unlike the definition of "earnings" used in Title III of the 
federal Consumer Credit Protection Act of 1968, the term used 
here does not include "periodic payments pursuant to a pension 
or retirement program." Separate treatment is accorded such 
payments under Section 690.23. 

Article 2. General Provisions 

§ 723.020. Exclusive procedure for withholding earnings 

723.020. The earnings of an employee shall not be 
required to be withheld for payment of a debt by means 
of any judicial procedure other than pursuant to the 
provisions of this chapter. 

Comment. Section 723.020 makes the Employees' Earnings 
Protection Law the exclusive judicial method of compelling an 
employer to withhold earnings. Attachment of earnings before 
judgment is abolished by Section 690.6. For provisions relating 
to voluntary wage assignments, see Labor Code Section 300. For 
issuance of an earnings withholding order to enforce an order 
for support, see Section 723.030, Civil Code Section 4701, Penal 
Code Section 270h, and Welfare and Institutions Code Section 
11489. This chapter has no effect on judgment collection 
procedures that do not involve the withholding of an 
employee's earnings. See, e.g., Section 690.18 (retirement 
funds). See also Sections 690.8 (paid earnings) and 690.23 
(payments from retirement plan). However, where an 
employee's earnings are sought to be garnished, the creditor 
must comply with the provisions of this chapter. This rule 
applies to public entities as well as private persons. This chapter, 
for example, imposes limitations on the state's ability to garnish 
wages for tax delinquencies pursuant to its warrant and notice 
procedures. See Article 4 (commencing with Section 723.070). 

The Employees' Earnings Protection Law has no effect on 
matters that are preempted by the federal law, such as federal 
bankruptcy proceedings-including proceedings under 
Chapter XIII of the Bankruptcy Act-and federal tax collection 
procedures. Eg., INT. REV. CODE of 1954, § 6334(c). Nor does 
this chapter apply to deductions which an employer is 
authorized by statute to make for such items as insurance 
premiums and payments to health, welfare, or pension plans. 
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See, e.g., GOVT. CODE §§ 1158, 12420; LABOR CODE §§ 224, 300. 
Finally, this chapter does not affect the procedures for the 
examination of a debtor of the judgment debtor provided in 
Chapter 2 (Sections 717-723) of this part. See Comment to 
Section 723.154. 

§ 723.021. Levy made by earnings withholding order 

723.021. A levy upon the earnings of a judgment debtor 
shall be made by an earnings withholding order, directed 
to his employer, in accordance with this chapter. 

§ 723.022. Employer's duty to withhold; withholding period 

723.022. (a) As used in this section, "withholding 
period" means the period which commences on the fifth 
day after service of an earnings withholding order upon 
the employer and which continues until the first of the 
following dates: 

(1) The 125th day after the order was served. 
(2) The date of termination requested by the creditor 

or ordered by the court. 
(3) The date the employer has withheld the full amount 

specified in the order. 
(b) Except as otherwise provided by statute, an 

employer shall withhold the amounts required by an 
earnings withholding order from all earnings of the 
employee payable for any pay period of such employee 
which ends during the withholding period. 

( c) Notwithstanding subdivision (b), an employer shall 
cease withholding pursuant to an earnings withholding 
order whenever he is served with a certified copy of a 
satisfaction of the judgment upon which the order is based. 

(d) An employer is not liable for any amounts withheld 
and paid over to a judgment creditor pursuant to an 
earnings withholding order prior to service upon the 
employer of a written notice of termination of such order 
or a certified copy of a satisfaction of the judgment upon 
which the order is based. 

(e) For the purposes of this section, service shall be 
deemed complete on the date the paper served is actually 
first received at either the branch or office where the 
employee works or the office from which he is paid. 
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Comment. Section 723.022 states the basic rules governing the 
employer's duty to withhold pursuant to an earnings 
withholding order. 

Subdivision (b) requires the employer to withhold from all 
earnings of an employee payable for any pay period of such 
employee which ends during the "withholding period." See 
Section 723.150 (Judicial Council authorized to adopt rules 
regarding the pay period to which commissions, bonuses, and 
the like are attributable) . The "withholding period" is 
described in subdivision (a). It should be noted that only 
earnings for a pay period ending during the withholding period 
are subject to levy. Earnings for prior periods, even though still 
in the possession of the employer, are not subject to the order. 
An employer may not, however, defer or accelerate any 
payment of earnings to an employee with the intent to defeat 
or diminish the satisfaction of a judgment pursuant to this 
chapter. See Section 723.153. 

The withholding period generally commences five calendar 
days (not working or business days) after service of an earnings 
withholding order is completed. Subdivision (e) makes clear 
that, for the purposes of this section, service is completed when 
the particular paper is actually received at the proper office. 
Compare Section 723.101. For example, if an order is served on 
Friday, the withholding period would commence on the 
following Wednesday. See CODE CIV. PROC. § 12. The five-day 
delay affords the employer time to process the order within his 
organization, i.e., deliver the order to the employer's 
bookkeeper, make bookkeeping adjustments, and so on. The 
introductory clause to subdivision (b) recognizes certain 
exceptions to this general rule. An employer is not generally 
required to withhold pursuant to two orders at the same time; 
thus, a subsequent order will not be given effect. See Section 
723.023 (priority of orders) and Comment thereto. Moreover, 
withholding may be delayed beyond the normal five-day period 
where a prior assignment of wages is in effect. However, this 
delay does not affect the date the withholding period 
terminates under subdivision (a) (1). See LABOR CODE § 300 
and Comment thereto. 

The withholding period does not end until the first of the 
events described in paragraphs (1) through (3) of subdivision 
(a) occurs; thus, the employer has a continuing duty to 
withhold. 

Paragraph (1) provides a general expiration date 125 days 
after the date of service-thus, the employer will usually be 
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required to withhold for 120 days. 
Paragraph (2) reflects the fact that a creditor may voluntarily 

terminate an order or the court may order termination. See 
Section 723.105. Of course, in some situations, the court will only 
modify the prior order, and the employer then must comply 
with the order as modified. 

Paragraph (3) requires the employer to stop withholding 
when he has withheld the full amount specified in the order. 

Again, it should be noted that there are certain exceptions to 
these rules. One of these is stated in subdivision (C) which 
requires the employer to stop withholding after he has been 
served with a certified copy of a satisfaction of the judgment 
upon which the order is based. See Section 723.101 (manner of 
service). The judgment creditor has an affirmative duty to so 
inform the employer of the satisfaction. See Section 723.027. 
Service of an order for the collection of state taxes suspends the 
duty of an employer to withhold pursuant to a prior order 
(other than an order for support). See Section 723.077 (tax 
orders). However, this is only a suspension. After the tax order 
is satisfied, if the withholding period for the prior order has not 
ended and the duty to withhold has not ended under 
subdivision (c), the employer must again withhold pursuant to 
the prior order. Similarly, the duty to withhold is not terminated 
by the layoff, discharge, or suspension of an employee and, if the 
employee is rehired or returns to work during the withholding 
period, the employer must resume withholding pursuant to the 
order. Finally, the termination of certain types of 
orders-orders for the collection of state taxes and support 
orders-are governed by separate rules. See Sections 723.030 
(support orders); 723.078 (tax orders). 

Sometimes an order will be terminated or the judgment upon 
which it is based will be satisfied without the employer's prior 
knowledge. Subdivision (d) makes clear that an employer will 
not be subject to liability for having withheld and paid over 
amounts pursuant to an order prior to service of a written 
termination of the order or a certified copy of a satisfaction of 
judgment. Cf. Section 723.078 (tax orders). The employee must 
look to the creditor for the recovery of amounts previously paid 
out. See Section 723.154 (employer entitled to rely on 
documents actually served). See also Section 723.105 (recovery 
from creditor of amounts received after order terminated). 

An earnings withholding order may also be affected by 
federal bankruptcy proceedings. 
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Priority of orders generally 

(a) Except as otherwise provided in this 

(1) An employer shall comply with the first 
withholding order served upon him. 

(2) If the employer is served with two or more orders 
on the same day, he shall comply with the order issued 
pursuant to the judgment first entered. If two or more 
orders served on the same day are also based on judgments 
entered upon the same day, the employer shall comply 
with whichever one of such orders he selects. 

(3) If an earnings withholding order is served during 
the period that an employer is required to comply with 
another earnings withholding order for the same 
judgment debtor, the subsequent order is ineffective and 
the employer shall not withhold earnings pursuant to the 
subsequent order. 

(b) For the purposes of this section, service of an 
earnings withholding order shall be deemed complete on 
the date it is actually first received at either the branch or 
office where the employee works or the office from which 
he is paid. 

Comment. Section 723.023 establishes the general rules 
governing priority of earnings withholding orders. Generally 
speaking, the first order served is given priority. Occasionally, 
two or more orders will be served on the same day. In this 
situation, the employer must comply with the order which was 
issued pursuant to the judgment first entered. The date of entry 
of judgment will be indicated on the face of the order. See 
Section 723.125. In rare instances, orders served the same day 
will also be based on judgments entered the same day. In this 
situation, the employer has complete discretion to choose the 
order with which he will comply. He must, of course, comply 
with one of these orders. For exceptions to these basic priority 
rules, see Sections 723.030 (support orders) and 723.077 (state 
taxes) and the Comments thereto. Unless the subsequent 
earnings withholding order is for state taxes or for support, an 
order is ineffective if the employer receives the order while he 
is required to comply with another. In such a case, the employer 
does not hold such an order and give it effect when the prior 
order expires but returns it. See Section 723.104. However, the 
creditor may serve the same order within 45 days after its 
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issuance. See Section 723.103 (c). 
It should be noted that, in some circumstances, the operation 

of an order may be suspended, but the duty to withhold is not 
terminated. See, e.g., Section 723.077 (tax order suspends 
operation of prior order); Labor Code Section 300 (suspension 
where prior assignment in effect). See also Comment to Section 
723.022. In such cases, as well as in cases where the subsequent 
order is not given effect, the employer is required to advise the 
creditor who has served the order that is suspended or not given 
effect of the reason for the employer's action. See Sections 
723.077 and 723.104. 

An employer is generally entitled to rely upon what is served 
upon him. See Section 723.154 and Comment thereto. He is not 
required to inquire as to whether or not a creditor has either 
obtained or served an order improperly. 

An earnings withholding order may be served either 
personally or by certified or registered mail. See Section 
723.101. In the latter case, should the employer refuse service 
(thus forcing the creditor to serve personally), Section 723.101 
makes clear that this action does not cause the creditor to lose 
his priority and outlines the rights of the various parties in such 
circumstances. 

§ 723.024. Employer's service charge for withholding 

723.024. Each time an employer makes a deduction 
from an employee's earnings pursuant to an earnings 
withholding order, he may make an additional deduction 
of one dollar ($1) and retain it as a charge for his services 
in complying with the earnings withholding order. 

Comment. Section 723.024 authorizes, but does not require, 
an employer to deduct an additional dollar as a service charge 
each time he is required to withhold a portion of his employee's 
earnings pursuant to an earnings withholding order. For 
example, if the employee is paid weekly and an amount is 
withheld each week pursuant to the earnings withholding 
order, the employer may deduct an additional service charge of 
one dollar each week. A similar one-dollar charge was formerly 
authorized under Civil Code Section 4701. A charge of $2.50 was 
authorized under Code of Civil Procedure Section 710 when 
earnings of a public employee were levied on under that 
section. However, there was no provision authorizing an 
employer to make a service charge in connection with wage 
garnishments generally. 
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§ 723.025. Payment to judgment creditor 

723.025. The amount required to be withheld pursuant 
to an earnings withholding order shall be paid to the 
person specified in the order within 15 days after each 
payment of earnings is made to the employee unless the 
employer elects to pay in regular monthly payments made 
not later than the 15th day of each month. In the latter 
case, the initial monthly payment shall include all amounts 
required to be withheld from the earnings of the 
employee during the preceding calendar month up to the 
close of the employee's pay period ending closest to the 
last day of that month, and thereafter each monthly 
payment shall include amounts withheld from the 
employee's earnings for services rendered in the interim 
up to the close of the employee's pay period ending closest 
to the last day of the preceding calendar month. 

Comment. Section 723.025 specifies when the amounts 
withheld pursuant to an order must be paid over to the creditor. 
Generally, this must be done within 15 days after the employee 
is paid the amount remaining after withholding, but the 
employer may elect to make monthly remittances. 

Regardless of when, or if, payment is required, the employer 
is required to send an employer's return to the judgment 
creditor. See Sections 723.104 and 723.126. 

§ 723.026. Judgment creditor to furnish receipt for payment 

723.026. Within 10 days after he receives any payment 
pursuant to an earnings withholding order, the judgment 
creditor shall send the judgment debtor a receipt for such 
payment by first-class mail, postage prepaid. The receipt 
shall state the amount of the payment received, the 
maximum amount that may be withheld pursuant to the 
earnings withholding order, and the total amount received 
by the creditor during the period the order has been in 
effect. No receipt is required for payments received 
pursuant to a withholding order for support. 

Comment. The receipt required by Section 723.026 not only 
provides the judgment debtor with a record of payments made 
on the judgment but also enables the judgment debtor to 
determine whether his employer has paid the amount withheld 
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from his earnings to the judgment creditor. 

§ 723.027. Creditor required to notify employer when judgment 
satisfied 

723.027. If the judgment pursuant to which the 
earnings withholding order is issued is satisfied prior to the 
end of the withholding period provided in Section 723.022, 
the judgment creditor, within five days (Saturday, Sunday, 
and holidays excepted) of such satisfaction, shall: 

(a) File a satisfaction of judgment in the court which 
issued such order; and 

(b) Serve a certified copy of such satisfaction on the 
judgment debtor's employer. 

Comment. Section 723.027 requires the filing of a satisfaction 
of judgment and service of a copy thereof on the employer if the 
judgment is satisfied "prior to the end of the withholding 
period." In some cases, the employer will be aware of the 
satisfaction by virtue of having himself withheld the amount 
necessary to satisfy the judgment. See Section 723.022 (a) (3). In 
this case, Section 723.027 does not apply. However, the 
judgment may be satisfied by additional payments from the 
debtor or through other debt collection procedures instituted 
by the creditor. If this is the case, Section 723.027 applies, and 
the creditor has the duty to notify the employer promptly of the 
satisfaction by serving on him a certified copy of such 
satisfaction. As to the general duty of a creditor to furnish a 
debtor a satisfaction of judgment, see Section 675. As to manner 
of service, see Section 723.101. 

§ 723.028. Withholding order for costs and interest 

723.028. Subject to Section 723.107, after the amount 
stated as owing in the earnings withholding order is paid, 
the judgment creditor may apply for issuance of another 
earnings withholding order covering costs and interest 
that may have accrued since application for the prior 
order. 

Comment. Section 723.028 makes clear that a judgment 
creditor must apply for another earnings withholding order to 
recover costs and interest that accrue following the application 
for a prior order. To illustrate: A creditor obtains a judgment 
which his debtor does not pay. The creditor applies for and 
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secures an earnings withholding order directed to the debtor's 
employer. The application and order require payment of only 
those amounts owing at the time of the application for this 
order. See Sections 723.121 (application for issuance of earnings 
withholding order) and 723.125 (content of earnings 
withholding order). After the application for this order, further 
costs may, and interest on the judgment will, accrue. If the 
creditor wishes to recover these amounts by wage garnishment, 
he must apply for another earnings withholding order, 
following the same procedure as before. This application and 
order is subject to the same general requirements as any other 
withholding order. It is not entitled to any priority over the 
orders of other creditors, and the creditor is required to comply 
with the waiting period prescribed by Section 723.107. 

§ 723.029. Lien created by service of earnings withholding order 

723.029. Service of an earnings withholding order 
creates a lien upon the earnings required to be withheld 
pursuant to such order. Such lien shall continue for a 
period of one year from the date such earnings became 
payable. 

Comment. Section 723.029 is the counterpart of subdivision 
( c) of Section 688. Section 688 ( c) provides that the levy under 
a writ of execution creates a lien on the property levied upon 
for a period of one year from the date of the issuance of the 
execution. Service of an earnings withholding order also 
constitutes a levy (see Section 723.021), but it is not a levy of a 
writ of execution. Therefore, a separate provision is required to 
regulate the existence, commencement, and duration of the 
lien. 

The purpose of Sectioll 723.029 is to protect the employer 
against stale claims and to give the levying creditor priority over 
competing claims by third parties where the priority questions 
are not already regulated by other provisions of this chapter. 
See Section 723.023; see also Labor Code Section 300. For 
example, if installments are not promptly paid, competing 
claims may arise under conflict-of-Iaws rules (see Sanders v. 
Armour Fertilizer Works, 292 U.S. 190 (1934)) or in supervening 
proceedings under the Bankruptcy Act (§ 67 (a) ) . 

Since the lien is created upon periodic payments, the 
one-year period is measured from the date when each 
installment required to be withheld becomes payable. This rule 
is comparable to that provided for judgment liens for alimony 
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and child support payments by Section 674.5 of the Code of Civil 
Procedure. 

Although the lien is limited to one year, it will not expire if, 
before the end of the one-year period, the levying creditor 
brings suit against the employer for the payment of the sums the 
creditor claims should have been paid to him. See BoyJe v. 
Hawkins, 71 Cal.2d 229, 455 P.2d 97, 78 Cal. Rptr. 161 (1969). 

§ 723.030. Orders for support 

723.030. (a) A "withholding order for support" is an 
earnings withholding order to enforce a court order for 
the support of any person. A withholding order for support 
shall be denoted as such on its face. 

(b) Notwithstanding any other provision of this 
chapter: 

(1) The restrictions on earnings withholding contained 
in Section 723.050 do not apply to a withholding order for 
support. The amount to be withheld pursuant to a 
withholding order for support shall be limited to the 
amount of the continuing periodic payments ordered by 
the court in a prior judgment except that, upon motion of 
the judgment creditor, after notice and hearing and upon 
good cause shown, the court may order that the amount to 
be withheld pursuant to a withholding order for support 
be increased to include payment, in whole or in part, of 
delinquent amounts owing on the prior judgment. In no 
case shall the amount an employer withholds pursuant to 
a withholding order for support exceed the amount of 
earnings payable to the judgment debtor by the employer 
after deducting all amounts required to be withheld by 
law or by any contract which is not revocable by the 
employee or at his instance. 

(2) An employer shall continue to withhold pursuant to 
a withholding order for support until it expires by its terms 
or the court orders its termina.tion, except that an earnings 
withholding order for support shall automatically 
terminate one year after the employee is no longer 
employed by the employer. 

(3) A withholding order for support shall be given 
priority over any other earnings withholding order. An 
employer upon whom a withholding order for support is 
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served shall withhold and pay over earnings of the 
employee pursuant to such order even though he is 
already required to comply with another earnings 
withholding order. 

(4) Subject to paragraph (3) and to Article 3 
(commencing with Section 723.050), an employer shall 
withhold earnings of an employee pursuant to both a 
withholding order for support and another earnings 
withholding order simultanaously. 

(5) An employer shall withhold the amount of the 
periodic payments specified in the withholding order for 
support. Where the period provided in the order is 
different from the pay period of the employee, the 
employer shall prorate the amounts withheld so that the 
total amount withheld and paid over to the judgment 
creditor for any given period equals the amount required 
by the order to be withheld for the same period. The 
amo~nts withheld shall be paid to the person specified in 
the order in accordance with Section 723.025. 

Comment. Section 723.030 provides special rules for an 
earnings withholding order to enforce a court order for the 
support of any person, including a former spouse of the 
judgment debtor. An earnings withholding order for support is 
given a different effect than other withholding orders: It is 
effective until terminated by the issuing court (it may, of 
course, be modified); it is unrestricted in amount; even when 
in effect, it does not necessarily preclude withholding on either 
a prior or subsequent order. If not earlier terminated by the 
court, the order automatically terminates one year after the 
employee is no longer employed by the employer. Thus, for 
example, if the employee is laid off but returns to work for the 
same employer within one year from the date of the layoff, the 
employer must withhold pursuant to the support order. On the 
other hand, if the employee does not return to work until more 
than one year from the date he was laid off, the order expires 
at the end of the year, and nothing is withheld pursuant to the 
order when the employee returns to work. 

The amount specified in the earnings withholding order for 
support is always withheld first from the support obligor's 
earnings and paid over to the person specified in that order. 
However, a prior order remains in effect, and a judgment 
creditor may still obtain an earnings withholding order even 
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where there is already in effect a prior earnings withholding 
order for support. Thus, where there are two orders in 
effect-one for support and one for another obligation-the 
amount withheld for support is deducted from the employee's 
earnings first. The amount, if any, that may be withheld 
pursuant to the other order is determined by subtracting the 
amount withheld pursuant to the withholding order for support 
from the amount that otherwise could be withheld pursuant to 
the other order. See Sections 723.077 and 723.050 and the 
Comments thereto. 

Paragraph (1) of subdivision (b) is consistent with prior law. 
Under prior law, the exemption for 50 percent of a person's 
earnings did not apply to a judgment based on a support 
obligation. Eg., Bruton v. Tearle,7 Ca1.2d 48, 57, 59 P.2d 953, 957 
(1936) (dictum); Rankins v. Rankins, 52 Cal. App.2d 231, 126 
P.2d 125 (1942). Compare WELF. & INST. CODE § 11489. Also, 
under prior law, the court had the power to make an equitable 
division of the debtor's earnings between, for example, his first 
wife and children and himself and his second family. See 
Rankins v. Rankins, supra. Paragraph (1) makes the exemption 
provided by Section 723.050 inapplicable. However, the 
exemption provided by Section 723.051 is applicable to an 
earnings withholding order for support. ,Paragraph (1) thus 
continues the substance of the prior case law. A determination 
that the exemption provided by Section 723.051 applies has no 
effect on the support order upon which the earnings 
withholding order is based; application for modification of the 
original order for support must be made separately. See CIVIL 
CODE § 4801. See also Thomas v. Thomas, 14 Cal.2d 355,94 P.2d 
810 (1939). Accordingly, the obligation imposed by the original 
support order will continue and amounts required to be paid 
under that order will accumulate until such amounts are paid 
or the order is modified. 

Article 3. Restrictions on Earnings Withholding 

§ 723.050. Maximum amount of earnings that may be withheld 

723.050. (a) As used in this section, "nonexempt 
earnings" for any workweek means the earnings of the 
judgment debtor for that workweek less the sum of all the 
following: 

(1) The amount that would be withheld for federal 
personal income taxes from the same amount of earnings 
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of a single person who claims one exemption. 
(2) The amount that would be withheld for federal 

social security taxes from the same amount of earnings if 
earned during the first week of a calendar year by a person 
subject to withholding for that tax. 

(3) The amount that would be withheld for state 
disability insurance contributions under Sections 984 and 
985 of the Unemployment Insurance Code from the same 
amount of earnings if earned during the first week of a 
calendar year by a person subject to withholding for that 
purpose. 

(4) The amount that would be withheld for state 
personal income taxes from the same amount of earnings 
of a single person who claims one exemption. 

(5) An amount equal to 30 times the federal minimum 
hourly wage prescribed by Section 6(a) (1) of the Fair 
Labor Standards Act of 1938 in effect at the time the 
earnings are payable. 

(b) Except as otherwise provided in Sections 723.030, 
723.074, 723.075, and 723.076, the maximum amount of the 
earnings of a judgment debtor in any workweek which 
may be withheld pursuant to this chapter shall be 
computed as provided in this subdivision. If the 
nonexempt earnings of the judgment debtor for the 
workweek are less than twenty dollars ($20), nothing shall 
be withheld. If the nonexempt earnings of the judgment 
debtor for the workweek are twenty dollars ($20) or more, 
ten dollars ($10) plus 25 percent of the nonexempt 
earnings in excess of twenty dollars ($20) shall be 
withheld. Where the nonexempt earnings of the judgment 
debtor for the workweek are twenty dollars ($20) or more, 
if the amount computed under this subdivision is not a 
multiple of one dollar ($1), fractional amounts less than 
one-half dollar ($0.50) shall be disregarded and fractional 
amounts of one-half dollar ($0.50) or more shall be 
rounded upward to the next higher whole dollar. 

( c ) The Judicial Council shall prescribe by rule the 
method of computing the amount to be withheld in the 
case of earnings for any pay period other than a week, 
which method shall be substantially equivalent in effect to 
that prescribed in subdivision (b). 

11M 163330 



166 CALIFORNIA LAW REVISION COMMISSION 

(d) The Judicial Council shall prepare withholding 
tables for determining the amount to be withheld from the 
earnings of employees for representative pay periods. The 
tables may prescribe the amounts to be withheld 
according to reasonable earnings brackets. The tables 
prepared by the Judicial Council pursuant to this 
subdivision shall be used to determine the amount to be 
withheld in all cases where the tables permit computation 
of the amount to be withheld. 

Comment. Section 723.050 provides the standard exemption 
applicable to all earnings withholding orders other than orders 
for support and certain orders for taxes. See Sections 723.030 
(support); 723.074 and 723.076 (taxes). See also Section 723.051 
(exemption obtained by special hardship showing). 

Section 723.050 reflects policies similar to those underlying 
Sections 302 and 303 of the federal Consumer Credit Protection 
Act. Thus, in determining the amount of the debtor's earnings 
subject to garnishment, under both this section and the federal 
law, certain basic amounts withheld pursuant to law are first 
deducted. However, federal law requires the deduction of all 
amounts actually "required by law to be withheld." For 
example, the amount actually withheld for federal income tax 
purposes from the debtor's earnings is deducted in determining 
his earnings subject to garnishment ("disposable earnings"). 
Thus, a debtor claiming a greater number of exemptions will 
have less withheld and therefore more subject to garnishment. 
This produces the anomalous situation that a debtor with a large 
family and greater needs may have more earnings garnished 
than a single debtor with the same gross income and with more 
limited needs. Moreover, the federal statute does not elaborate 
upon what are considered to be "amounts required by law to be 
withheld." To alleviate these problems, Section 723.050 specifies 
the amounts to be deducted in determining the portion of the 
debtor's earnings which are subject to garnishment 
("nonexempt earnings"). These items are related to the types 
of deductions made under federal law; i.e., they are based on the 
amounts withheld for federal and state income taxes, social 
security, and state disability insurance. See paragraphs (1)-(4) 
of subdivision (a). However, the amount deducted to 
determine nonexempt earnings is fixed according to a formula 
and is not necessarily the amount actually deducted from the 
debtor's earnings. One of the major benefits of this scheme is 
that it permits tables to be prepared which indicate the exact 
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amount to be withheld from any given amount of earnings. 
Subdivision (d) directs the Judicial Council to prepare tables 
which will be distributed to employers required to withhold 
earnings. See Section 723.103 (b). An employer therefore 
generally need not make any computations but will simply 
withhold pursuant to an earnings withholding order the amount 
listed in the tables provided him. 

Both the federal scheme and Section 723.050 make some 
provisions for the effect of inflation. The federal statute, 
however, merely provides a floor based on the federal 
minimum wage. That is, the federal statute does not permit the 
creditor to reduce the debtor's weekly disposable earnings 
below an amount equal to 30 times the federal minimum wage. 
As the federal minimum wage is increased, this floor is 
increased accordingly. (Under the federal law in effect on 
January 1, 1972, if a debtor's disposable earnings are less than $48 
per week, no garnishment is permitted; if his disposable 
earnings are between $48 and $64, all his disposable earnings 
above $48 are subject to garnishment; if his disposable earnings 
are more than $64 a week, 25 percent of his disposable earnings 
are subject to garnishment.) This floor is not an exemption 
excluded from every debtor's earnings. In contrast, paragraph 
(5) of subdivision (a) provides a basic minimum exemption that 
is always deducted in determining nonexempt earnings. 
Moreover, subdivision (b) provides a formula that precludes 
withholding of less than $10, thus providing additional 
protection to low income wage earners and saving employers 
the expense of withholding an amount less than $10. C[ Section 
723.074 (state taxes). 

Where an earnings withholding order for support is in effect, 
the amount withheld pursuant to such order is deducted from 
the amount that otherwise would be withheld pursuant to any 
other order. See Sections 723.030 and 723.077 and Comments 
thereto. Suppose, for example, that an employee's earnings are 
$400 and a withholding order for support is in effect which 
requires $40 to be withheld. Assume that the table prepared 
pursuant to Section 723.050 limits the amount that may be 
withheld on $400 earnings to $54. To determine the maximum 
amount which may be withheld pursuant to another earnings 
withholding order, the $40 withheld pursuant to the support 
order is subtracted from $54, leaving $14 as the maximum 
amount that may be withheld pursuant to the other order. The 
amount that could be withheld pursuant to an earnings 
withholding order for taxes would be computed in the same 
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manner using the table prepared pursuant to Section 723.074. 

§ 723.051. Amounts essential for family support exempt 

723.051. (a) The portion of his earnings which a 
judgment debtor proves is essential for the support of 
himself or his family is exempt from levy under this 
chapter unless the debt is incurred for personal services 
rendered by any employee or former employee of the 
judgment debtor. This standard recognizes that the 
exemption provided by Section 723.050 should be 
adequate, except in rare and unusual cases, to provide the 
amount essential for the support of the judgment debtor 
or his family. This standard also recognizes that the 
exemption provided by Section 723.050 may not be 
adequate, for example, in cases where there are a large 
number of members of the judgment debtor's family who 
are dependent upon his earnings for their support. 
Neither the judgment debtor's accustomed standard of 
living nor a standard of living "appropriate to his station 
in life" is the criterion for measuring the debtor's claim for 
exemption under this section. 

(b) If the earnings withholding order is one described 
in Section 723.030 and the judgment debtor claims the 
exemption provided by subdivision (a), the court shall 
make an equitable division of the judgment debtor's 
earnings and shall make an appropriate order on the claim 
of exemption. 

Comment. Section 723.051 is based on the exemption formerly 
provided by subdivision (c) of Section 690.6. However, the 
standard for the exemption provided here is more restrictive 
than former subdivision (c) of Section 690.6 ("essential for 
support" as compared to "necessary for the use"). This strict 
standard recognizes that the liberal exemption provided by 
Section 723.050 should be adequate except in a small percentage 
of cases such as, for example, where the debtor has five or six 
children who are dependent on his earnings for their support 
or has large medical expenses. See also Section 723.124 (content 
of judgment debtor's financial statement). Section 723.051 is not 
intended to be used for the maintenance of a life style 
appropriate to the debtor's station in life or an accustomed 
standard while the debtor owes money on unsatisfied 

_183_ 



WAGE GARNISHMENT 169 

judgments against him. The last sentence of Section 723.051 
retains existing law. See the Comment to Section 723.030. 

Former subdivision (c) of Section 690.6 prevented the debtor 
from claiming the support exemption if the debt sought to be 
collected was incurred "by the debtor, his wife, or his family for 
the common necessaries of life." In actual operation, the effect 
of the "common necessaries" rule in California was to decide 
the question whether competing creditors could reach a 
debtor's earnings without regard for either the debtor's point of 
view (the needs of the debtor's dependents were ignored) or 
the creditor's viewpoint (no consideration was given to 
whether the creditor was careful to advance credit to the 
debtor only after ascertaining that his credit worthiness showed 
an ability to payor whether the creditor provided the debtor 
with quality goods or services). Rather, the claims of competing 
creditors for earnings could be decided on the technical, and 
usually irrelevant, issue of what was a "common necessary of 
life." See, e.g., Los Angeles Finance Co. v. Flores, llO Cal. 
App.2d Supp. 850,243 P.2d 139 (Sup. Ct. L.A., App. Dep't 1952). 
The "common necessaries" exception has accordingly been 
eliminated. 

Article 4. Earnings Withholding Orders 
for Taxes 

§ 723.070. Definitions 

723.070. As used in this article: 
(a) "State" means the State of California and includes 

any officer, department, board, or agency thereof. 
(b) "State tax liability" means a liability, including any 

penalties and accrued interest and costs, for which the 
state would be authorized to issue (1) a warrant pursuant 
to Section 1785 of the Unemployment Insurance Code or 
Section 6776, 7881, 9001, 10111, 16071, 18906, 26191, 30341, 
or 32365 of the Revenue and Taxation Code or (2) a notice 
of levy pursuant to Section 1755 of the Unemployment 
Insurance Code or (3) a notice or order to withhold 
pursuant to Section 6702, 7851, 8952, 10051, 11451, 16101, 
18817, 26132, 30311, or 32381 of the Revenue and Taxation 
Code. 

Comment. Section 723.070 provides definitions for terms used 
in this article. 
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"State" means the state or any agency thereof. Where the 
term "state" is used in this article, it refers to the particular state 
agency that administers the particular tax law under which 
recovery ofthe delinquent tax is sought. See Section 723.011 (e) . 

The definition of "state tax liability" makes this article apply 
to those tax liabilities for which a warrant may be issued 
pursuant to Section 1785 of the Unemployment Insurance Code 
(unemployment compensation contribution) or Section 6776 
(sales and use taxes), 7881 (vehicle fuel license tax), 9001 (use 
fuel tax), 10111 (motor transportation tax), 16071 (gift tax), 
18906 (personal income tax), 26191 (bank and corporation 
taxes), 30341 (cigarette tax), or 32365 (alcoholic beverage tax) 
of the Revenue and Taxation Code or for which a notice of levy 
may be given pursuant to Section 1755 of the Unemployment 
Insurance Code (unemployment compensation contributions) 
or for which a notice or order to withhold may be given pursu­
ant to Section 6702 (sales and use tax), 7851 (vehicle fuel license 
tax) , 8952 (use fuel tax), 10051 (motor transportation tax), 11451 
(private car tax), 16101 (gift tax), 18817 (personal income tax), 
26132 (bank and corporation taxes), 30311 (cigarette tax), or 
32381 (alcoholic beverage tax) of the Revenue and Taxation 
Code. 

§ 723.071. Exclusive procedure for withholding earnings for state 
tax liability 

723.071. This chapter shall not limit the state's right to 
collect a state tax liability except that no levy upon 
earnings of an employee held by an employer shall be 
effective unless such levy is made in accordance with the 
provisions of this chapter and the methods of collection 
referred to in subdivision (b) of Section 723.070 may not 
be used to require an employer to withhold earnings of an 
employee in payment of a state tax liability. 

Comment. Section 723.071 makes clear that the levy 
procedure for withholding earnings of an employee for the 
collection of state tax liability provided in the Employees' 
Earnings Protection Law is exclusive. The authorization, for 
example, to direct orders to third persons who owe the taxpayer 
money found in Section 18817 (personal income tax) and 
Section 26132 (bank and corporation tax) of the Revenue and 
Taxation Code is limited by Section 723.071. This article deals, 
however, only with levy on earnings to collect certain state 
taxes. The collection of federal taxes is accomplished pursuant 
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to federal law and cannot be limited by state law. See INT. REV. 
CODE of 1954, § 6334 (c). As to other taxes not within the scope 
of this article, the tax obligation must be reduced to judgment, 
and the taxing authority may then obtain an earnings 
withholding order like any other creditor; such order is treated 
the same as any other earnings withholding order, and this 
article does not apply. 

§ 723.072. Withholding order for taxes; notice and opportunity 
for review of liability before order issued 

723.072. (a) A "withholding order for taxes" is an 
earnings withholding order issued pursuant to this article 
to collect a state tax liability and shall be denoted as a 
withholding order for taxes on its face. 

(b) A withholding order for taxes may only be issued 
wh~re: 

(1) The existence of the state tax liability appears on the 
face of the taxpayer's return, including a case where such 
tax liability is disclosed from the taxpayer's return after 
errors in mathematical computations in the return have 
been corrected; or 

(2) The state tax liability has been assessed or 
determined, as provided in the Revenue and Taxation 
Code or Unemployment Insurance Code, and the 
taxpayer had notice of the proposed assessment or 
determination and had available an opportunity to have 
the proposed assessment or determination reviewed by 
appropriate administrative procedures, whether or not he 
took advantage of that opportunity. 

(c) In any case where a state tax liability has been 
assessed or determined prior to January 1, 1974, and the 
state determines that the requirements of subdivision (b) 
may not have been satisfied, the state may send a "Notice 
of Proposed Issuance of Withholding Order for Taxes" to 
the taxpayer at his last-known address by first-class mail, 
postage prepaid. The notice shall advise the taxpayer that 
he may have the assessment or determination reviewed by 
appropriate administrative procedures and how he may 
obtain such a review. If the taxpayer is sent such a notice 
and requests such a review within 30 days from the date 
the notice was mailed to him, the state shall provide 
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appropriate administrative procedures for review of the 
assessment or determination and shall not issue the 
withholding order for taxes until the administrative 
review procedure is completed. If the taxpayer is sent such 
a notice and does not request such a review within 30 days 
from the date the notice was mailed to him, the state may 
issue the withholding order for taxes. 

(d) A withholding order for taxes may be issued 
whether or not the state tax liability has been reduced to 
judgment. 

Comment. Section 723.072 provides that no withholding order 
for taxes may be issued unless the state tax liability either 
appears on the face of the taxpayer's tax return or has been 
determined in an administrative proceeding in which the 
taxpayer had notice and an opportunity for administrative 
review. See Greene v. Franchise Tax Board, 27 Cal. App.3d 38, 
103 Cal. Rptr. 483(1972). However, no review of the taxpayer's 
tax liability is permitted in court proceedings under this 
chapter. See Section 723.082. 

Few state tax liabilities are reduced to judgment. Subdivision 
(d) recognizes this. 

§ 723.073. Provisions governing tax withholding orders 

723.073. Except as otherwise provided in this article, 
the provisions of this chapter govern the procedures and 
proceedings concerning a withholding order for taxes. 

Comment. Section 723.073 makes clear that the provisions of 
this chapter governing earnings withholding orders are 
applicable to withholding orders for taxes except to the extent 
that this article contains special provisions applicable to such 
orders. 

§ 723.074. Agency issued withholding order for taxes 

723.074. (a) The state may itself issue a withholding 
order for taxes under this section to collect a state tax 
liability. The order shall specify the maximum amount that 
may be withheld pursuant to the order (unpaid tax 
liability including any penalties, accrued interest, and 
costs) . 

(b) The amount to be withheld by the employer 
pursuant to an order issued under this section shall be the 
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amount required to be withheld pursuant to subdivision 
(c) or such lesser amount as is specified in the order. 

(c) Unless a lesser amount is specified in the order, the 
amount to be withheld pursuant to an order issued under 
this section is two times the maximum amount that may be 
withheld under Section 723.050, except that the state may 
require that ten dollars ($10) be withheld if (1) the 
taxpayer's nonexempt earnings (as defined in Section 
723.050) are twenty dollars .($20) or more but less than 
thirty dollars ($30) or (2) the amount of the taxpayer's 
earnings is sufficient that a portion of his earnings would 
be withheld pursuant to Section 18806 of the Revenue and 
Taxation Code if such earnings were subject' to 
withholding under that section but the amount of his 
earnings is not sufficient to permit withholding under 
Section 723.050. In determining whether the earnings are 
sufficient so that a portion of the earnings would be 
withheld pursuant to Section 18806 of the Revenue and 
Taxation Code, the table issued under that section 
applicable to a single person without allowance for 
additional exemptions shall be used. The state shall 
prepare withholding tables for determining the amount to 
be withheld from the earnings of employees for 
representative pay periods pursuant to orders issued 
under this section. The table's may prescribe the amounts 
to be withheld according to reasonable earnings brackets. 
The tables shall be used to determine the amount to be 
withheld in all cases where the tables permit computation 
of the amount to be withheld. 

Comment. Section 723.074 specifies the procedure to be 
followed when the state taxing agency itself issues the 
withholding order for taxes. In such case, no application to a 
court for the order is required. Under an order issued pursuant 
to Section 723.074, the employer may be required to withhold 
not more than twice the amount permitted to be withheld 
pursuant to Section 723.050 (except that $10 is required to be 
withheld in certain instances where the amount of earnings 
would not be sufficient to require withholding under Section 
723.050). The state taxing agency provides the employer with 
withholding tables prescribing the amount to be withheld 
pursuant to orders issued under this section. The amount 
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determined according to the applicable table must be withheld 
by the employer unless the order itself specifies a lesser amount 
or the amount to be withheld is reduced pursuant to subdivision 
(c) or (d) of Section 723.075. 

§ 723.075. Notice to taxpayer; reduction in amount withheld 

723.075. (a) This section applies to any withholding 
order for taxes issued under this article. 

(b) Together with the withholding order for taxes, the 
state shall serve upon the employer an additional copy of 
the order and a notice informing the taxpayer of the effect 
of the order and of his right to hearings and remedies 
provided in this chapter. Within five days from the date of 
service, the employer shall deliver to the taxpayer a copy 
of the order and the notice, except that immediate 
delivery shall be made where a jeopardy withholding 
order for taxes has been served. If the taxpayer is no longer 
employed by the employer and the employer does not 
owe him any earnings, the employer is not required to 
make such delivery. 

(c) The state shall provide for an administrative 
hearing to reconsider or modify the amount to be withheld 
pursuant to the withholding order for taxes, and the 
taxpayer may request such a hearing at any time after 
service of the order. If the taxpayer requests a hearing, the 
hearing shall be provided, and the matter shall be 
determined, within 15 days after the request is received by 
the state. 

(d) After the state has made its determination under 
subdivision (c), the taxpayer may file a claim of exemption 
to claim the exemption provided by Section 723.051, in the 
manner provided in Section 723.105, with a court of record 
in his county of residence. No fee shall be charged for filing 
such claim of exemption. After hearing, the court may 
modify the withholding order for taxes previously issued, 
but in no event shall the amount required to be withheld 
be less than that permitted to be withheld under Section 
723.050. 

Comment. Section 723.075 requires service of a copy of the 
order and a notice informing the employee of the effect of the 
order and his right to hearings and other remedies. These 
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papers are served on the employer who is required to deliver 
them to the employee. Cf Section 723.104 (ordinary 
withholding orders). See also Section 723.155 (employer not 
subject to civil liability). Section 723.075 requires that the 
taxpayer first seek administrative relief before he can claim the 
exemption provided by Section 723.051 (hardship exemption) 
in a court proceeding. Notwithstanding the hardship exemption 
provided by Section 723.051, the state taxing agency is entitled 
to a withholding order in an amount not less than the amount 
permitted to be withheld 'under Section 723.050 even though 
there is a court hearing on the employee's claim that his 
earnings are essential for support. 

§ 723.076. Court issued withholding order for taxes 

723.076. (a) A withholding order for taxes may be 
issued pursuant to this section requiring the employer of 
the taxpayer to withhold an amount in excess of the 
amount that may be required to be withheld pursuant to 
an order issued under Section 723.074. 

(b) The state may, at any time, apply to a court of 
record in the county where the taxpayer was last known 
to reside for the issuance of a withholding order for taxes 
under this section to collect a state tax liability. 

( c) The application for the order shall include an 
affidavit stating that the .state has served upon the 
taxpayer both of the following: 

(1) A copy of the application. 
(2) A notice informing the taxpayer of the purpose of 

the application and his right to appear in regard to the 
application. 

(d) Upon the filing of the application, the court shall 
immediately set the matter for hearing and the court clerk 
shall send a notice of the time and place of the hearing by 
first-class mail, postage prepaid, to the state and the 
taxpayer. The notice shall be deposited in the mail at least 
10 days before the day set for the hearing. 

( e) After hearing, the court shall issue a withholding 
order for taxes which shall require the taxpayer's 
employer to withhold and pay over all earnings of the 
taxpayer other than that amount which the taxpayer 
proves is exempt under Section 723.051, but in no event 
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shall the -amount to be withheld be less than that 
permitted to be withheld under Section 723.050. 

(f) The state may issue a temporary earnings holding 
order, which shall be denoted as such on its face, in any 
case where the state intends to apply for withholding 
order for taxes under this section and has determined that 
the collection of the state tax liability will be jeopardized 
in whole or in part if the temporary earnings holding order 
is not issued. The temporary earnings holding order shall 
be directed to the taxpayer's employer and shall require 
him to retain in his possession or under his control all or 
such portion of the earnings of the taxpayer then or 
thereafter due as is specified in the order. Together with 
the temporary earnings holding order, the state shall serve 
upon the employer an additional copy of the order and a 
notice informing the taxpayer of the effect of the order 
and of his right to remedies provided in this chapter. Upon 
receipt of the order, the employer shall deliver to the 
taxpayer a copy of the order and notice. If the taxpayer is 
no longer employed by the employer' and the employer 
does not owe him any earnings, the employer is not 
required to make such delivery. The temporary earnings 
holding order expires 15 days from the date it is served on 
the employer unless it is extended by the court on ex parte 
application for good cause shown. If a temporary earnings 
holding order is served on an employer, the state may not 
thereafter, for a period of six months, serve on the same 
employer another temporary earnings holding order for 
the same employee unless the court for good cause shown 
otherwise orders. Sections 723.153 and 723.154 apply to 
temporary earnings holding orders issued under this 
section. 

Comment. Section 723.076 provides a procedure whereby the 
taxing agency can obtain an order, after court hearing, that 
requires the employer to withhold all of the employee's 
earnings in excess of the amount essential for the support of the 
taxpayer and his family. An order may be obtained under 
Section 723.076 that requires the withholding of more than the 
amount that the state taxing agency could require the employer 
to withhold pursuant to an order issued by the agency itself 
under Section 723.074. This grant of authority is not intended as 
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a directive that such authority be used generally. This extreme 
remedy could be harsh in its application and should be used 
sparingly. The state taxing agency is always entitled to a 
withholding order in an amount not less than the amount 
permitted to be withheld under Section 723.050 even though 
there is a court hearing on the employee's claim that all of his 
earnings are essential for the support of the taxpayer and his 
family. Provision is made in subdivision (f) of Section 723.076 for 
a temporary order directing the employer to hold any earnings 
of the employee then or thereafter due. Such orders should be 
used only in rare and unusual cases. 

§ 723.077. Priority of orders 

723.077. (a) Subject to subdivision (b), an employer 
upon whom a withholding order for taxes is served shall 
withhold and pay over earnings of the employee pursuant 
to such order and shall cease to withhold earnings 
pursuant to any prior order except that a withholding 
order for support shall be given priority as provided in 
Section 723.030. When an employer is required to cease 
withholding earnings pursuant to a prior order, he shall 
notify the judgment creditor who obtained the prior order 
that a supervening withholding order for taxes is in effect. 

(b) An employer shall not withhold earnings of an 
employee pursuant to a withholding order for taxes if a 
prior withholding order for taxes is in effect, and, in such 
case, the subsequent withholding order for taxes is 
ineffective. 

Comment. Section 723.077 deals with the priority a tax 
withholding order is to be given with respect to other earnings 
withholding orders. A withholding order for taxes takes priority 
over any prior order except one for support or another 
withholding order for taxes. As indicated in the Comment to 
Section 723.030, a support order always takes priority over any 
other order. Thus, where a support order is in effect and a 
subsequent tax order is received, the employer will continue to 
withhold for support, and the amount withheld pursuant to the 
tax order will be reduced by the amount withheld pursuant to 
the withholding order for support. Similarly, where a tax order 
is in effect and a support order is served, the support order again 
takes priority. See the Comments to Sections 723.030 and 
723.050. However, where the prior order is for the collection of 
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a debt other than for taxes or support, the tax order displaces 
the prior order, and the employer must withhold only pursuant 
to the tax order until the tax debt is completely paid. If the 
earnings withholding order for taxes is satisfied during the 
withholding period of the prior order (Section 723.022), the 
employer must then again withhold pursuant to the prior order. 
Where there is a prior tax order in effect, the second tax order 
is ineffective; the employer may not withhold pursuant to the 
second order and must promptly notify the agency which issued 
or obtained the second order of the reason for his action. See 
Section 723.104(b). 

§ 723.078. Withholding period; notice terminating order 

723.078. (a) Except as provided in subdivision (b), the 
employer shall not withhold pursuant to a withholding 
order for taxes from earnings of the employee payable for 
any pay period of such employee that ends prior to the 
fifth day after service of the order. 

(b) A "jeopardy withholding order for taxes," which 
shall be denoted as such on its face, is a withholding order 
for taxes that requires that the employer withhold 
pursuant to the order from earnings due to the employee 
at the time of service of the order on the employer and 
from earnings thereafter due. A jeopardy withholding 
order for taxes may be issued only where the state has 
determined that the collection of a state tax liability will 
be jeopardized in whole or in part by delaying the time 
when withholding from earnings commences. 

(c) An employer shall continue to withhold pursuant to 
a withholding order for taxes until the amount specified in 
the order has been paid in full or the order is withdrawn, 
except that the order shall automatically terminate one 
year after the employee is no longer employed by the 
employer. The state shall promptly serve on the employer 
a notice terminating the withholding order for taxes if the 
state tax liability for which the withholding order for taxes 
was issued is satisfied before the employer has withheld 
the full amount specified in the order, and the employer 
shall discontinue withholding in compliance with such 
notice. 

Comment. Subdivision (a) of Section 723.078 requires the 
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employer to withhold commencing at the same time as with any 
other order. Cf Section 723.022. Subdivision (b) provides for a 
jeopardy withholding order that requires immediate 
withholding. Such an order should be used only in rare and 
unusual cases. Subdivision (c) requires the employer to 
withhold earnings pursuant to a withholding order for taxes 
until the amount specified in the order has been paid in full and 
provides for a notice if the tax liability is satisfied before the full 
amount specified in the order has been withheld. The notice 
required by Section 723.078 is ih lieu of the notice provided by 
Section 723.027. As to the automatic termination of the order 
one year after the employee is no longer employed by the 
employer, see the discussion of the comparable requirement in 
the Comment to Section 723.030. 

§ 723.079. When receipt required 

723.079. No receipt need be sent to the taxpayer for 
amounts paid over to the state pursuant to a withholding 
order for taxes unless the taxpayer has requested in 
writing that he be sent receipts for such amounts. 

Comment. Section 723.079 provides an exception to the 
requirement of Section 723.026. 

§ 723.080. Service 

723.080. Service of a withholding order for taxes or of 
any other notice or document required under this chapter 
in connection with a withholding order for taxes may be 
made by first-class mail, postage prepaid, or by any 
authorized state employee. Service of a withholding order 
for taxes is complete when it is received by the employer. 
Service of, or the providing of, any other notice or 
document required to be served or provided under this 
chapter in connection with a withholding order for taxes 
is complete when the notice or document is deposited in 
the mail addressed to the last known address of the person 
on whom it is served or to whom it is to be provided. 

Comment. Section 723.080 provides special provisions for 
service of notices, documents, and orders under this article. This 
special service provision is in lieu of the one prescribed by 
Section 723.10l. 
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§ 723.081. Forms 

723.081. Except for the forms referred to in Section 
723.076, the state shall prescribe the form of any order, 
notice, or other document required by this chapter in 
connection with a withholding order for taxes 
notwithstanding Sections 723.100 and 723.120, and any 
form so prescribed is deemed to comply with this chapter. 

Comment. Section 723.081 requires that forms used in 
connection with this article be prescribed by the state taxing 
agency administering the particular tax law except that the 
Judicial Council prescribes the forms used in connection with 
court issued orders under Section 723.076. 

§ 723.082. Review of tax liability 

723.082. No review of the taxpayer's tax liability shall 
be permitted in any court proceedings under this chapter. 

Comment. Section 723.082 makes clear that the court, in a 
proceeding to determine whether a withholding order for taxes 
should be modified or terminated because of hardship, may not 
review the taxpayer's tax liability. 

§ 723.083. Refund of employer's service charge 

723.083. If the state determines that a withholding 
order for taxes has been issued in error or that there is no 
tax liability, the state may refund to the employee any 
amounts deducted by his employer pursuant to Section 
723.024. 

Comment. Section 723.083 authorizes the state to refund the 
employer's service charge to the employee if the withholding 
order for taxes is issued in error or there is no tax liability. 

§ 723.084. Warrant or notice deemed withholding order for taxes 

723.084. Where a warrant, notice of levy, or notice or 
order to withhold (referred to in subdivision (b) of Section 
723.070) is served on the employer, it shall be deemed to 
be a withholding order for taxes if the form provides notice 
on its face that it is to be treated as a withholding order for 
taxes as to any earnings that are subject to the provisions 
of this chapter. 
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Comment. Section 723.084 deals with the situation where it is 
not clear whether an employer-employee relationship exists. 
The warrant, notice of levy, or notice or order to withhold may 
be issued on the assumption the taxpayer is an independent 
contractor. However, so that the taxpayer cannot avoid the 
withholding by claiming that he is an employee and that his 
earnings may be withheld only pursuant to an earnings 
withholding order, Section 723.084 provides that the warrant, 
notice, or order may require that it be treated as an earnings 
withholding order if the taxpayer is an employee. 

Article 5. Procedure for Issuance of 
Earnings Withholding Orders 

§ 723.100. Judicial Council authorized to prescribe practice and 
procedure 

723.100. Notwithstanding any other provision of law, 
the Judicial Council may provide by rule for the practice 
and procedure in proceedings under this chapter except 
for the state's administrative hearings provided by Article 
4 (commencing with Section 723.070). 

Comment. Article 5 outlines generally the procedure for 
issuance and review of an earnings withholding order; however, 
Section 723.100 authorizes the Judicial Council to provide by 
rule for the practice and procedure in proceedings under this 
chapter. The state tax agency prescribes the rules of procedure 
for administrative hearings under Article 4 (withholding orders 
for taxes). 

§ 723.101. Service; recovery of costs 

723.101. (a) Service under this chapter shall be by 
personal delivery or by registered or certified mail, 
postage prepaid with return receipt requested. When 
service is made by mail, service is completed at the time 
the return receipt is executed by the recipient or his 
representative. 

(b) Notwithstanding Section 1032.6, except as provided 
in subdivision (c), a judgment creditor is not entitled to 
the costs of service under this chapter which exceed the 
cost of service by certified mail with return receipt 
requested. 
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(c) If the employer of the judgment debtor refuses to 
accept service by registered or certified mail, the cost of 
service by personal delivery may be recovered from the 
judgment debtor. 

(d) Where the employer of the judgment debtor 
refuses to accept service by mail of an earnings 
withholding order and the judgment creditor 
subsequently serves such order by personal delivery and 
his order is denied effect because an intervening order has 
been given effect, upon application of the judgment 
creditor, the court which issued the judgment creditor his 
original earnings withholding order shall make a special 
order directed to the employer to cease withholding 
under the intervening order and to comply with the 
original order. In these circumstances, for the purposes of 
Section 723.022, service of the original order shall be 
deemed complete on the date of service of the special 
order directing the employer to comply with the original 
order. 

Comment. Subdivision (a) of Section 723.101 specifies the 
means by which service must be accomplished under this 
chapter. Although personal service is authorized, it is 
anticipated that the convenience and economy of service by 
mail will result in the general use of this method. In any event, 
subdivisions (b) and (c) make clear that, regardless of which 
means is actually used, the recovery of the costs of service is 
limited to the cost of service by certified mail with return 
receipt requested unless this form of service is first refused by 
the person being served. Only in such circumstances may the 
cost of personal delivery be recovered. See subdivision (c). 

Subdivision (d) provides certain special rules for problems 
which can arise where mail service has been refused. For 
example, suppose creditor A mails an earnings withholding 
order to his debtor's employer and the employer refuses to 
accept such mail. Creditor A then serves his order by personal 
delivery but, in the meantime, creditor B has served an order 
requiring the withholding of the wages of the same debtor and 
B's order has gone into effect. It would be unfair to A to deny 
him his priority because of the employer's refusal. Accordingly, 
subdivision (d) permits A to apply to the court which issued 
A's original earnings withholding order for an order to the 
employer directing him to stop withholding pursuant to 
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Bs order and to give effect to A s earnings withholding order. 
So that A may have the benefit, of a full 120-day withholding, 
A s earnings withholding order is deemed to have been served 
on the date of service of the special court order made pursuant 
to subdivision (d). It should be noted that subdivision (d) only 
preserves the priority which A would have had if the employer 
had accepted the mail service. Thus, where the intervening 
order is a withholding order for taxes, A is not entitled to 
displace the taxing agency. See Section 723.077. The remedy 
provided by subdivision (d) is exclusive. A is not entitled to 
recover amounts previously paid to B from either B or the 
employer, and A s order is not given retroactive effect. 

Special provisions as to when service is complete for 
particular purposes are found in Sections 723.022 ( e) 
(withholding period) and 723.023 (b) (priority of orders). As to 
service of withholding orders for taxes, see Section 723.080. 

§ 723.102. Application for issuance of earnings withholding order 

723.102. A judgment creditor may apply for the 
issuance of an earnings withholding order by filing an 
application, in the form prescribed by the Judicial Council, 
with the clerk of the court which entered the judgment 
pursuant to which the earnings withholding order is 
sought. Within five days (Saturday, Sunday, and holidays 
excepted) after the filing of the application, the court 
clerk shall issue an earnings withholding order in the form 
prescribed pursuant to Sections 723.120 and 723.125. 

Comment. Section 723.102 requires a judgment creditor to 
apply for an earnings withholding order to the court which 
granted him the judgment. For the required content of the 
application, see Section 723.121. For special provisions 
regarding the issuance of a withholding order for taxes, see 
Article 4 (commencing with Section 723.070). The last sentence 
of Section 723.102 makes clear that an earnings withholding 
order shall be promptly issued on the ex parte application of a 
judgment creditor. The debtor may claim an exemption 
pursuant to Section 723.105, have such order modified or 
terminated, and even recover from the creditor amounts 
withheld and paid over pursuant to such order; but this does not 
affect the initial issuance of the order . 
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§ 723.103. Transmittal of order and information to employer 

723.103. (a) The judgment creditor shall serve upon 
the designated employer all of the following: 

(1) Two copies of the earnings withholding order. 
(2) The form for the employer's return. 
(3) Notice to employee of earnings withholding order 

in the form prescribed pursuant to Sections 723.120 and 
723.122. 

(b) At the time he makes service pursuant to 
subdivision (a), the judgment creditor shall provide the 
employer with a copy of the employer's instructions and 
withholding tables referred to in Section 723.127. The 
Judicial Council may adopt rules prescribing the 
circumstances when compliance with this subdivision is 
not required. 

(c) An earnings withholding order served upon the 
employer more than 45 days after its date of issuance is 
ineffective. 

Comment. Section 723.103 prescribes what must be served 
upon the employer by the judgment creditor and when such 
service must be accomplished to be effective (order must be 
served within 45 days of its issuance). Section 723.103 requires 
that the creditor serve on the employer an extra copy of the 
order and a notice advising the employee of the effect of the 
order and his rights with respect to the order. The employer is 
required to deliver these papers to the employee within five 
days of service. See Section 723.104. 

§ 723.104. Delivery of papers to employee; employer's return 

723.104. Any employer who is served with an earnings 
withholding order shall: 

(a) Deliver to the judgment debtor a copy of the 
earnings withholding order and the notice to employee of 
earnings withholding order within five days from the date 
of service. If the judgment debtor is no longer employed 
by the employer and the employer does not owe him any 
earnings, the employer is not required to make such 
delivery. 

(b) Complete the employer's return on the form 
provided by the judgment creditor and mail it by first-class 

_.euo 



WAGE GARNISHMENT 185 

mail, postage prepaid, to the judgment creditor within 15 
days from the date of service unless a longer period is 
specified by the judgment creditor. If the earnings 
withholding order is ineffective, the employer shall state 
in his employer's return that he is not complying with the 
order for this reason and shall return the order to the 
judgment creditor with the employer's return. 

Comment. Section 723.104 requires the employer to deliver to 
the employee a copy of the order and a notice advising the 
employee of his rights. See Section 723.155 (employer not 
subject to civil liability) . 

Section 723.104 also requires the employer to fill out and mail 
an employer's return to every judgment creditor who serves an 
earnings withholding order. Such a return must be made even 
though the order is not given effect. See Comment to Section 
723.023. If the order is not given effect, the employer must 
indicate the reason and return the order. For the form of the 
return, see Section 723.126. 

§ 723.105. Judgment debtor's claim of exemption 

723.105. (a) A judgment debtor may claim an 
exemption under this chapter if: 

(1) No prior hearing has been held with respect to the 
earnings withholding order; or 

(2) There has been a material change in circumstances 
since the time of the last prior hearing on the earnings 
withholding order. 

(b) A claim of exemption shall be made by filing with 
the court clerk an original and one copy of (1) the 
judgment debtor's claim of exemption and (2) if he claims 
the exemption provided by Section 723.051, his financial 
statement. 

(c) Forthwith upon the filing of the claim of exemption, 
the court clerk shall send to the judgment creditor by 
first-class mail, postage prepaid, all of the following: 

(1) A copy of the claim of exemption. 
(2) A copy of the financial statement if there is one. 
(3) A notice of claim of exemption, stating that the 

claim of exemption has been filed and that the earnings 
withholding order will be terminated, or modified to 
reflect the amount of earnings claimed to be exempt in the 
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claim of exemption, unless a notice of opposition to the 
claim of exemption is filed with the court clerk by the 
judgment creditor within five days (Saturday, Sunday, and 
holidays excepted) after the date of the mailing of the 
notice of claim of exemption. 

(d) A judgment creditor who desires to contest a claim 
of exemption shall, within five days (Saturday, Sunday, 
and holidays excepted) after the date of the mailing of the 
notice of claim of exemption, file with the court clerk a 
notice of opposition to the claim of exemption. 

(e) If the court clerk does not receive a notice of 
opposition within the five-day period, he shall send to the 
employer by first-class mail, postage prepaid, one of the 
following: 

(1) A notice that the earnings withholding order has 
been terminated if all of the judgment debtor's earnings 
was claimed to be exempt. 

(2) A modified earnings withholding order which 
reflects the amount of earnings claimed to be exempt in 
the claim of exemption if only a portion of the judgment 
debtor's earnings was claimed to be exempt. 

(f) If a notice of opposition to the claim of exemption 
is filed with the court clerk within the five-day period, the 
court clerk shall set the matter for hearing, which hearing 
shall be held within 15 days after the date the notice of 
opposition is filed. The court clerk shall send a notice of the 
time and place of the hearing to the judgment debtor and 
judgment creditor by first-class mail, postage prepaid. The 
notice shall be deposited in the mail at least 10 days before 
the day set for hearing. 

(g) If, after hearing, the court orders that the earnings 
withholding order be modified or terminated, the clerk 
shall promptly send by first-class mail, postage prepaid, to 
the employer of the judgment debtor (1) a copy of the 
modified earnings withholding order or (2) a notice that 
the earnings withholding order has been terminated. The 
court may order that the earnings withholding order be 
terminated as of a date which precedes the date of 
hearing. 

(h) If the earnings withholding order is terminated by 
the court, unless the court otherwise orders or unless there 
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is a material change of circum,stances since the time of the 
last prior hearing on the earnings withholding order, the 
judgment creditor may not apply for another earnings 
withholding order directed to the same employer with 
respect to the same judgment debtor for a period of 125 
days following the date of service of the earnings 
withholding order or 60 days after the date of the 
termination of the order, whichever is later. 

(i) If an employer has withheld and paid over amounts 
pursuant to an earnings withholding order after the date 
of termination of such order but prior to the receipt of 
notice of its termination, the judgment debtor may 
recover such amounts only from the judgment creditor. If 
the employer has withheld amounts pursuant to an 
earnings withholding order after termination of the order 
but has not paid over such amounts to the judgment 
creditor, the employer shall pay over such amounts to the 
judgment debtor. 

Comment. Section' 723.105 outlines generally the procedure 
for the hearing of a debtor's claims in opposition to withholding 
his earnings pursuant to an earnings withholding order. Section 
690.50 is not applicable. 

A debtor is not limited as to the time within which he must 
claim an exemption. However, unless there has been a material 
change in either his income or his needs, he may claim an 
exemption only once during the period the order is in effect. 
See subdivision (a). A similar limitation applies to a judgment 
creditor; if a withholding order is terminated by the court, the 
judgment creditor may not apply for the issuance of an earnings 
withholding order directed to the same employer for the same 
debtor for 125 days following the date of service of a prior 
terminated order or 60 days after the date of termination, 
whichever is later, unless the court orders otherwise or there is 
a material change in circumstances. See subdivision (h). 

A claim of exemption is made by the debtor by filing an 
original and one copy of his claim of exemption and, if 
necessary, his financial statement. Subdivision (b). For the form 
of these documents, see Sections 723.123 and 723.124. Upon 
receipt of these documents, the clerk is required to send the 
copies of the application and financial statement to the creditor, 
together with a notice of the claim of exemption which advises 
the creditor of the effect of the claim. See subdivision (c). 
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The judgment creditor who contests the claim of exemption 
must file a notice of opposition within five days. Subdivision (d). 
If no notice of opposition is filed, the court clerk sends the 
employer a notice terminating the order or, if the claim of 
exemption lists an amount the judgment debtor believes should 
be withheld pursuant to the order (see Section 723.123), a 
modified order in the amount indicated in the claim of 
exemption. Subdivision (e). If a notice of opposition is filed, the 
court clerk sets the matter for hearing and notifies both parties. 
Subdivision (f). 

Mter hearing, the court may order that the earnings 
withholding order be modified or even terminated. The date 
fixed for termination of the order may precede the date of the 
hearing. See subdivision (g). Where the date of termination is 
made retroactive, an employer may have already withheld and 
paid over pursuant to the earnings withholding order prior to 
receipt of notice of termination. Subdivision (d) of Section 
723.022 makes clear that the employer is not liable to the debtor 
for such amounts, and subdivision (i) of Section 723.105 
authorizes the debtor to recover such amounts from his 
creditor. Where amounts have been withheld but not yet paid 
over to the creditor, the employer is required to pay those 
amounts to the employee-judgment debtor. See subdivision (i). 

§ 723.106. Findings not required 

723.106. No findings shall be required in court 
proceedings under this chapter. 

Comment. Section 723.106 is comparable to a provision found 
in subdivision (i) of Section 690.50 (claims for exemption). 

§ 723.107. limitation on obtaining additional earnings 
withholding orders 

723.107. If an employer withholds earnings pursuant to 
an earnings withholding order, the judgment creditor who 
obtained such withholding order may not serve another 
withholding order on the same employer requiring him to 
withhold earnings of the same employee during the 10 
days following the expiration of the prior earnings 
withholding order. 

Comment. Section 723.107 precludes a creditor who has 
obtained an earnings withholding order which has gone into 
effect from serving another order during the lO-day period 
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following the expiration of his prior order. The purpose of this 
limitation is to give other creditors a lO-day period during which 
they can serve their earnings withholding orders while the 
original creditor is precluded from competing with them. The 
original creditor may apply for the second earnings withholding 
order either before or after his prior order expires. But service 
of the second order on the same employer while the original 
order is in effect will be ineffective under Section 723.023, and 
service during the lO-day period following expiration of the 
original order is prohibited by· Section 723.107. Even though a 
creditor violates the lO-day moratorium period, the employer 
may act pursuant to what has been served upon him. See 
Section 723.154. Of course, after the expiration of the 10-day 
period, the original creditor is treated like any other creditor. 

It should be noted that each agency of the state is considered 
a separate entity for the purposes of this chapter. See Section 
723.011 (e). Hence, even though one agency has been making 
collection, a second agency may serve an earnings withholding 
order within the lO-day period provided in this section. 

Article 6. Forms; Employer's Instructions; 
Withholding Tables 

§ 723.120. Judicial Council to prescribe forms 

723.120. The Judicial Council shall prescribe the form 
of the applications, notices~ claims of exemption, orders, 
and other documents required by this chapter and only 
such forms may be used to implement this chapter. Any 
such form prescribed by the Judicial Council is deemed to 
comply with this chapter. 

Comment. Section 723.120 requires the Judicial Council to 
prescribe the forms necessary for the purposes of this chapter. 
Various sections prescribe information to be contained in the 
forms; but the Judicial Council has complete authority to adopt 
and revise the forms as necessary and may require additional 
information in the forms or may omi,t information from the 
forms that it determines is unnecessary. 

§ 723.121. Application for earnings withholding order 

723.121. The "application for issuance of earnings 
withholding order" shall be executed under oath and shall 
include all of the following: 
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(a) The name and last known address of the judgment 
debtor and, if known, his social security number. 

(b) The name and address of the judgment creditor. 
(c) The court where the judgment was entered and the 

date the judgment was entered. 
(d) The amount sought to be collected, indicating the 

amount of the judgment, plus additional accrued items, 
less partial satisfactions, if any. Where a withholding order 
for support is sought, the application shall state the amount 
of the periodic payments required by the judgment to be 
made to the judgment creditor. 

(e) The name and address of the employer to whom the 
order will be directed. 

(f) The name and address of the person to whom the 
withheld money is to be paid. 

(g) The name and address of the person designated by 
the judgment creditor to receive notices. 

(h) A statement that the applicant has no information 
or belief that the indebtedness for which the order is 
sought has been discharged by a discharge granted to the 
judgment debtor under the federal Bankruptcy Act or that 
the prosecution of the proceeding has been stayed in a 
proceeding under the federal Bankruptcy Act. 

Comment. Although Section 723.121 requires the application 
to be executed "under oath," this may generally be done by a 
statement signed under penalty of perjury. See Section 2015.5. 
The actual form for the application is prescribed by the Judicial 
Council. See Section 723.120. 

§ 723.122. Notice of application 

723.122. The "notice to employee of earnings 
withholding order" shall inform the judgment debtor of all 
of the following: 

(a) The court has ordered the named employer to 
withhold from the earnings of the judgment debtor the 
maximum amounts allowed by law, or such other amounts 
as are specified in the order, and to pay these amounts 
over to the person specified in the order in payment of the 
judgment described in the order. 

(b) The maximum amounts allowed by law to be 
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withheld pursuant to Section 723.050 on illustrative 
amounts of earnings. 

(c) No amount can be withheld from the earnings of a 
judgment debtor (1) for a debt which he can prove has 
been discharged by a discharge granted to him under the 
federal Bankruptcy Act or (2) where he can prove that 
further proceedings for the collection of such debt have 
been stayed in a proceeding under the federal Bankruptcy 
Act. 

(d) No amount can be withheld from the earnings of a 
judgment debtor which he can prove is essential for the 
support of himself or his family. 

(e) If a judgment debtor wishes a court hearing to 
prove that amounts should not be withheld from his 
earnings, he shall file with the clerk of court two copies of 
the "judgment debtor's claim of exemption," and, in 
addition, if he claims the exemption referred to in 
paragraph (d), he shall also file with the clerk two copies 
of the "judgment debtor's financial statement." The notice 
shall also advise the judgment debtor that the claim of 
exemption form and the financial statement form may be 
obtained at the office of any clerk of a trial court. The clerk 
of each trial court shall have the forms available at his 
office. 

Comment. The actual form for the notice of application is 
prescribed by the Judicial Council. See Section 723.120. 

§ 723.123. Form of claim of exemption 

723.123. The "judgment debtor's claim of exemption" 
shall be executed under oath. Where the judgment debtor 
claims the exemption provided by Section 723.051, his 
claim of exemption shall indicate how much he believes 
should be withheld from his earnings each pay period by 
his employer pursuant to the earniIl-gs withholding order. 

Comment. Although Section 723.123 requires that the claim of 
exemption be executed "under oath," this may generally be 
done by a statement signed under penalty of perjury. See 
Section 2015.5. The actual form for the claim of exemption is 
prescribed by the Judicial Council. See Section 723.120. 
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~ 723.124. Judgment debtor's financial statement 

723.124. The "judgment debtor's financial statement" 
shall be executed under oath and shall include all of the 
following information: 

(a) Name, age, and relationship of all persons 
dependent upon judgment debtor's income. 

(b) All sources of the judgment debtor's earnings and 
other income and the amounts of such earnings and other 
income. . 

(c) All sources and the amounts of earnings and other 
income of the persons listed in subdivision (a). 

(d) A listing of all assets of the judgment debtor and of 
the persons listed in subdivision (a) and the value of such 
assets. 

(e) All outstanding obligations of the judgment debtor. 
(f) Any extraordinary prospective expenses that would 

justify a reduction in the amount of earnings that would 
otherwise be withheld pursuant to Section 723.050. 

(g) Whether any earnings withholding orders are in 
effect for the judgment debtor or the persons listed in 
subdivision (a). 

Comment. Although Section 723.124 requires the financial 
statement to be executed "under oath," this may generally be 
done by a statement signed under penalty of perjury. See 
Section 2015.5. The actual form for the financial statement is 
prescribed by the Judicial Council. See Section 723.120. 

§ 723.125. Earnings withholding order 

723.125. The "earnings withholding order" shall 
include all of the following: 

(a) The name and address of the judgment debtor and, 
if known, his social security number. 

(b) The name and address of the employer to whom 
the order is directed. 

(c) The court where the judgment was entered, the 
date the judgment was entered, and the name of the 
judgment creditor. 

(d) Except for a withholding order for support, the 
maximum amount that may be withheld pursuant to the 
order (the amount of the judgment, plus additional 
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accrued items, less partial satisfactions, if any). 
(e) A description of the withholding period and an 

order to the employer to withhold from the earnings of the 
judgment debtor the amount required by law to be 
withheld or the amount specified in the order, as the case 
may be, during such period. 

(f) An order to the employer to pay over to the 
judgment creditor or his representative at a specified 
address the amount required to be withheld pursuant to 
the order in the manner and within the times provided by 
law. 

(g) An order that the employer fill out the "employer's 
return" and return it by first-class mail, postage prepaid, 
to the judgment creditor or his representative at a 
specified address within 15 days after service of the 
earnings withholding order. 

(h) An order that the employer deliver to the judgment 
debtor a copy of the earnings withholding order and the 
"notice to employee of earnings withholding order" 
within five days after service of the earnings withholding 
order; but, if the judgment debtor is no longer employed 
by the employer and the employer does not owe him any 
earnings, the employer is not required to make such 
delivery. 

(i) The name and address of the person designated by 
the judgment creditor to receive notices. 

Comment. Section 723.125 specifies the information to be 
included in the earnings withholding order. The form of the 
order is prescribed by the Judicial Council. See Section 723.120. 
Special forms are prescribed for earnings withholding orders for 
taxes. See Section 723.081. The Judicial Council may determine 
to adopt special forms for support orders, pursuant to its 
authority granted by Section 723.120, since these orders have 
special rules concerning priority, duration, and amounts that 
may be withheld. See Section 723.030. 

§ 723.126. Employer's return 

723.126. (a) The "employer's return" shall be 
executed under oath. The form for the return provided to 
the employer shall state all of the following information: 

(1) The name and address of the person to whom the 
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form is to be returned. 
(2) A direction that the form be mailed to such person 

by first-class mail, postage prepaid, no later than 15 days 
after the date of service of the earnings withholding order. 

(3) The name and address of the judgment debtor and, 
if known, his social security number. 

(b) In addition, the employer's return form shall 
require the employer to supply all of the following 
information: 

(1) Whether the judgment debtor is now employed by 
the employer or whether the employer otherwise owes 
him earnings. 

(2) If the judgment debtor is employed by the 
employer or the employer otherwise owes him earnings, 
the amount of his earnings for the last pay period and the 
length of this pay period. 

(3) Whether the employer is presently required to 
comply with a prior earnings withholding order and, if so, 
the name of the judgment creditor who secured the prior 
order, the court which issued such order, the date it was 
issued, the date it was served, and the expiration date of 
such order. 

(4) If the employer elects to make payments to the 
judgment creditor monthly as authorized under Section 
723.025, a statement that the employer has made such 
election. 

Comment. Section 723.126 specifies the information to be 
included in the employer's return. The form for the return is 
prescribed by the Judicial Council. See Section 723.120. 
Although Section 723.126 requires the employer's return to be 
executed "under oath," this may generally be done by a 
statement signed under penalty of perjury. See Section 2015.5. 

§ 723.127. Employer's instructions and withholding tables 

723.127. (a) The Judicial Council shall prepare 
"employer's instructions" for employers and revise or 
supplement these instructions to reflect changes in the law 
or rules regulating the withholding of earnings. 

(b) Except to the extent that they are included in the 
forms required to be provided to the employer by the 
judgment creditor, the Judicial Council shall publish the 
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employer's instructions and the withholding tables 
adopted pursuant to Section 723.050. The Judicial Council 
may impose a charge for copies sufficient to recover the 
cost of printing. 

Comment. Subdivision (a) of Section 723.127 requires the 
preparation of employer's instructions that provide the 
employer with the information he needs to comply with the 
law. The creditor provides the employer with a copy of the 
employer's instructions with the earnings withholding order. 
See Section 723.103. 

Subdivision (b) authorizes, but does not require, the Judicial 
Council to recover the cost of printing the employer's 
instructions and withholding tables from persons required or 
desiring to obtain such materials. 

Article 7. Administration and Enforcement 

§ 723.150. Rules 

723.150. The Judicial Council shall adopt rules for the 
administration of this chapter, including rules prescribing 
the pay period or periods to which various forms of 
prepaid or deferred earnings are to be allocated and the 
method of computing the amount to be withheld from 
such forms of earnings under Section 723.050. 

Comment. Section 723.150 requires that rules be adopted for 
the administration of this chapter. Such rules include specific 
requirements regarding the treatment of various forms of 
prepaid and deferred earnings such as, but not limited to, 
commissions, bonuses, retroactive pay increases, vacation 
benefits, prepaid earnings, advances, and draw account 
payments. 

§ 723.151. liaison with federal administrator 

723.151. The Judicial Council (Ilay perform all acts 
required by the Administrator of the Wage and Hour 
Division of the United States Department of Labor as 
conditions to exemption of this state from the earnings 
garnishment prOVISIons of the Consumer Credit 
Protection Act of 1968 (15 U.S.C. Secs. 1671-1677), 
including, but not limited to: 

(a) Representing and acting on behalf of the state in 
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relation to the Administrator of the Wage and Hour 
Division and his representatives with regard to any matter 
relating to, or ansmg out of, the application, 
interpretation, and enforcement of the laws of this state 
regulating withholding of earnings. 

(b) Submitting to the Administrator of the Wage and 
Hour Division in duplicate and on a current basis, a 
certified copy of every statute of this state affecting 
earnings withholding, and a certified copy of any decision 
in any case involving any of those statutes, made by the 
Supreme Court of this state. 

(c) Submitting to the Administrator of the Wage and 
Hour Division any information relating to the 
enforcement of earnings withholding laws of this state 
which he may request. 

Comment. Section 723.151 authorizes the Judicial Council to 
do whatever is required by the federal administrator to obtain 
and maintain a state exemption from the earnings garnishment 
provisions of the Consumer Credit Protection Act. A similarly 
broad grant of power as that contained in the first paragraph of 
Section 723.151 is found in Government Code Section 25210 
(county participation in Economic Opportunity Act of 1964). 
Subdivisions (a), (b), and (c) are based on the language of 29 
Code of Federal Regulations Section B70.55(a), requiring the 
state administrator to act as liaIson with the federal 
administrator. 

§ 723.152. Fraudulent withholding by employer 

723.152. If an employer withholds earnings pursuant to 
this chapter and, with the intent to defraud either the 
judgment creditor or the judgment debtor, fails to pay 
such withheld earnings over to the judgment creditor, the 
employer is guilty of a misdemeanor. 

Comment. Section 723.152 is based on Labor Code Section 227 
(failure to make agreed payments to health, welfare, or similar 
fund). 

§ 723.153. Employer not to defer or accelerate payment of 
earnings 

723.153. (a) No employer shall defer or accelerate any 
payment of earnings to an employee with the intent to 
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defeat or diminish the creditor's rights under an earnings 
withholding order issued pursuant to the procedures 
provided by this chapter. 

(b) If an employer violates this section, the judgment 
creditor may bring a civil action against the employer to 
recover the amount that would have been payable to the 
judgment creditor pursuant to this chapter had the 
employer not violated this section. The remedy provided 
by this subdivision is not exclusive. 

Comment. Section 723.153 makes clear that an employer may 
neither defer nor accelerate payment of earnings to an 
employee in an attempt to avoid compliance with an earnings 
withholding order and specifies the measure of damages in case 
of a violation. 

§ 723.154. Remedies of judgment creditor; limitation of 
employer's liability 

723.154. (a) If an employer fails to withhold or to pay 
over the amount he is required to withhold and pay over 
pursuant to this chapter, the judgment creditor may bring 
a civil action against such employer to recover such 
amount. The remedy provided by this subdivision is not 
exclusive. 

(b) Notwithstanding subdivision (a), an employer who 
complies with any written order or written notice which 
purports to be given or served in accordance with the 
provisions of this chapter is not subject to any civil or 
criminal liability for such compliance unless he has 
actively participated in a fraud. 

Comment. Section 723.154 authorizes suit by a creditor 
against an employer both where the employer fails to withhold 
properly and where he fails to pay over amounts withheld. This 
remedy is independent of the procedure provided in Chapter 
2 (Sections 717-723) of this part, and Section 723.154 makes 
clear that supplemental proceedings under Chapter 2 are not a 
prerequisite to suit by the creditor against the employer. 
Whether or not the court can order the employer to withhold 
and pay over in a Chapter 2 proceeding is a matter not dealt 
with in the Employees' Earnings Protection Law. 

Subdivision (b), makes clear that an employer is protected 
from liability where he complies with an order or written notice 
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which appears proper on its face. Occasionally, through 
mistake, inadvertence, or even deliberate misconduct, an 
employer may be sent an order or notice which appears valid 
but which has been improperly obtained or served. For 
example, a creditor may violate the lO-day moratorium on 
service of a second earnings withholding order. See Section 
723.107 and Comment thereto. The employer is not required in 
such circumstances to go beyond the document itself and is not 
subject to liability where he complies with its directions and is 
not actively participating in a fraud. The remedy of the injured 
party in such a case is to proceed against the person who 
falsified the document or who improperly obtained or served 
the document. 

This section also makes clear that, where an employer is 
complying with a prior order, he is not liable for failing to 
comply with a subsequent valid order-even though the prior 
order is in fact invalid-unless he is actively participating in a 
fraud. 

§ 723.155. Failure of employer to give notice to employee 

723.155. An employer is not subject to any civil liability 
for failure to comply with subdivision (b) of Section 
723.075 or subdivision (a) of Section 723.104. 

Comment. Section 723.155 makes clear that an employer is not 
liable for civil damages if he fails to give the employee the 
notice advising the employee of his rights. The section does not 
preclude the Labor Commissioner from taking action under the 
Labor Code if an employer consistently fails to give his 
employees the notice he is required to deliver under Section 
723.075 (b) or Section 723.104 (a) . 

§ 723.156. Fees of clerk 

723.156. The fee for filing an application for an 
earnings withholding order under Section 723.102 is two 
dollars ($2). No other filing fees may be charged under 
this chapter. 
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Labor Code 

§ 300 (amended). Wage assignments 

SEC. 12. Section 300 of the Labor Code is amended to 
read: 

300. (a) As used in this section, the phrase 
'"assignment of wages" includes the sale or assignment of, 
or giving of an order for, wages or salary. 

(b) No assignment of; et' effi.et. fet' wages et' salal)', 
earned or to be earned, sfttMl Be is valid unless all of the 
following conditions are satisfied: 

fat Stteft (1) The assignment is contained in a separate 
written instrument, signed by the person by whom the 
sffitl wages or salary have been earned or are to be earned, 
and identifying specifically the transaction to which the 
assignment relates ~ ftft6. . 

f&t (2) Where seeft the assignment ef; et' effi.et. fet' 
wages et' salalY is made by a married person, the written 
consent of the husbaHd et' wife spouse of the person 
making stteft the assignment et' effi.et. is attached to seeft 
the assignment et' oldel, ftft6. . No such consent is required 
of any married person (i) after entry of a judgment 
decreeing his legal separation from his spouse or (ii) 11 the 
married person and his spouse are living separate and 
apart after entry of an interlocutory judgment of 
dissolution of their marriage, 11 a written statement by the 
person making the assignment, setting forth such facts, is 
attached to or included in the assignment. 

M (3) Where seeft the assignment et' effi.et. fet' wages 
et' salalY is made by a minor, the written consent of a 
parent or guardian of seeft the minor is attached to seeft 
effi.et. et' the assignment ~ ftft6. . 

W (4) Where seeft the assignment ef et' effi.et. fet' 
viages et' salalY is made by a person who is unmarried or 
who is an adult or who is both unmarried and adult, a 
written statement by the person making seeft the 
assignment et' effi.et. , setting forth such facts, is attached 
to or included in seeft the assignment et' oldel, . 

W (5) No other assignment et' effi.et. exists in 
connection with the same transaction or series of 
transactions and a written statement by the person making 
seeft the assignment et' effi.et. to that effect; is attached 
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tftcrcto to or includcd tftcrcift, ftftft in the assignment. 
-fft- (6) A copy of stteft ftft the assignmcnt er ereer and 

of thc written statement provided for in subdivisioft -tat 
ftcrcof paragraphs (2)~ (4)~ and (5) , authenticated by a 
notary public, sftaH fta¥e ~ is filed with the employer, 
accompanied by an itemized statement of the amount 
then due to the assignee; . 

(7) pro'f'idcd, #tttt ttt stteft flHte At the time the 
assignment is filed with the employer~ no other 
assignment er ereer fer ~ payfftcftt of tif'ty wagcs er 
salary of the employee is subject to payment; and no 
attacftfftcftt er Ie¥y 6ft CJfccutiOft earnings withholding 
order against saitl his wages or salary is in force. AHy ¥tHitl 
assigflfftcftt, WftCft fHe4 itt accordaftcc wttft ~ provisiofts 
cofttaiftcd ftcrcift, sftaH fta¥e priority wttft rcspcct ~ tif'ty 

subsc€lucftHy fHe4 assigftfftcftt er ereer er subsc€lucftt 
attaeftfftcftt er Ie¥y 6ft cJfceutioft. AHy powcr ef attorftcy 
~ assigft er collcct wagcs er salary sftaH be rC1locablc ttt tif'ty 

flHte ey ~ fftaKcr tftcrcof. 
(c) A valid assignment of wages in effect at the tIme an 

earnings withholding order is served suspends the 
operation of the earnings withholding order until after the 
end of the pay period during which the earnings 
withholding order is served. Thereafter the employer shall 
withhold from the employee s wages or salary pursuant to 
the earnings withholding order without regard to whether 
the assignment remains in effect. 

Ne assigflfftcftt ef; er ereer fer wagcs er salary sftaH be 
¥tHitl uftlcss ttt ~ flHte ef ~ fftaKiftg tftcrcof, stteft wagcs 
er salary fta¥e ~ CMftcd, CJfccpt fer ~ ftcecssitics ef 
life ftftft ~ eH:Iy ~ ~ pcrsoft er pcrsofts fHrftisftiftg stteft 
ftcccssitics ef life dirceHy ftftft ~ eH:Iy fer ~ afftouftt 
ftccdcd ~ fHrftisft stteft ftcccssitics. 

(d) Undcr any assignment of; er ereer fer wages er 
salary ~ be carftcd , a sum not to exceed 50 per centum of 
the assignor's wages or salary; ftftft H:&t ~ CJfcccd Q6 ~ 
CCfttUfft ef ~ assigftor's 'Nagcs er salary, Uf*ffl' ~ sftowiftg 
#tttt stteft wagcs er salary tif'e ftcccssary fer ~ support ef 
ftis fftotftcr, fatftcr, spousc, eftHdrcft er &tftet' fftcfftbcrs ef 
ftis fafftHy, rcsidiftg itt tftis Stttte ftftft supportcd itt wftolc er 
itt paH ey ftis labol', shall be withheld b~ and be collectible 
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from, the assignor's employer at the time of each payment 
of such wages or salary. 

(e) The employer sftftH Be is' entitled to rely upon the 
statements of fact in the written statement provided for in 
subdivisions W ftflEi -fer hefeof paragraphs (2), (4), and 
(5) of subdivision (b) , without the necessity of inquiring 
into the truth thereof, and the employer shall incur no 
liability whatsoever by reason of any payments made by 
him to an assignee under any assignment ep ofdef, in 
reliance upon the facts so stated. 

(f) An assignment of wages to be earned is revocable at 
any time by the maker thereof Any power of attorney to 
assign or collect wages or salary is revocable at any time 
by the maker thereof No revocation of such an assignment 
or power of attorney is effective as to the employer until 
he receives written notice of revocation from the maker. 

(g) No assignment of ep offiep fep wages ep Sttl8:fY, 
earned or to be earned, sftaH Be is valid under any 
circumstances; if the wages or salary earned or to be 
earned are paid under a plan for payment at a central 
place or places established under the provisions of Section 
204a ef this ee6e . 

(h) This section sftaH does not apply to deductions 
which the employer may be requested by the employee to 
make for the payment of life, retirement, disability or 
unemployment insurance premiums, for the payment of 
taxes owing from the employee, for contribution to funds, 
plans or systems providing for death, retirement, 
disability, unemployment, or other benefits, for the 
payment for goods or services furnished by the employer 
to the employee or his family at the request of the 
employee, or for charitable, educational, patriotic or 
similar purposes. 

Comment. Section 300 is amended to make the section 
consistent with the Employees' Earnings Protection Law 
(CODE CIV. PROC. § 723.010 et seq.). 

Subdivision (a). Subdivision (a) makes clear that the 
shortened phrase "assignment of wages" continues prior law as 
to the kind of instrument dealt with in this section. 

Subdivision (b). Paragraphs (1) through (6) of subdivision 
(b) continue generally without substantive change provisions 
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formerly contained in Section 300. A sentence has been added 
to paragraph (2) to provide a limited exception from the 
requirement of spousal consent. Paragraph (7) continues 
without substantive change a provision formerly contained in 
Section 300 except that the former reference to the attachment 
or levy on execution against wages or salary is replaced by a 
reference to an earnings withholding order to conform to the 
procedure provided by the Employees' Earnings Protection 
Law, and the former reference to priority of wage assignments 
has been superseded by paragraph (7) and subdivision (C). 

Subdivision (C). Subdivision (C) clarifies the relationship 
between a valid wage assignment and a subsequently served 
earnings withholding order. Where a wage assignment is in 
effect and an earnings withholding order is served, the 
employer shall not withhold pursuant to the order until after 
the end of the pay period during which the order was served. 
Thus, the wage assignment is, in effect, given an exclusive 
preference for that pay period and the debtor is given an 
opportunity to put his affairs in order. Such action may include 
revoking the wage assignment as to unearned wages pursuant 
to subdivision (f). Even where the debtor revokes the wage 
assignment prior to the end of the pay period (but after receipt 
of an earnings withholding order), the operation of the order is 
suspended until after the current pay period. Hence, the debtor 
is afforded an opportunity to retain his unearned wages for the 
current pay period only. After such moratorium, the earnings 
withholding order has a priority over the assignment if the 
latter remains in effect. The unlimited preference formerly 
given to an assignment of unearned wages or salary is not 
continued because this preference would permit a judgment 
debtor to give preference to one creditor and to defeat the 
claims of other creditors who seek to collect on their judgments 
under the Employees' Earnings Protection Law. 

Subdivision (d). See the Comment to subdivision (f). 
Subdivision (e). Subdivision (e) continues the substance of 

a provision formerly found in Section 300 and extends the scope 
of the former provision to cover the statement provided for in 
paragraph (2) of subdivision (b). 

Subdivision (f). The first sentence of subdivision (f), which 
makes an assignment of unearned wages or salary revocable at 
any time by the maker thereof, replaces the former provision 
of Section 300 which invalidated an assignment of wages or 
salary unless such wages were earned or the assignment was for 
necessities or for support. The former provision also restricted 
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the amount of unearned wages or salary that could be assigned. 
The former 50-percent limitation on the amount of wages or 
salary that can be assigned has been continued in subdivision 
(d). The former 25-percent "hardship" limitation has not been 
continued because subdivision (f) permits the person making 
the assignment of wages or salary to be earned to revoke the 
assignment at any time. Thus, where an assignment becomes 
too onerous, especially after service of an earnings withholding 
order, the assignment may be revoked. The delayed preference 
given the earnings withholding order under subdivision (c) will 
generally require persons having judgments, including support 
orders, to use the procedure provided in the Employees' 
Earnings Protection Law-rather than Section 300-to enforce 
their judgments; but it avoids conflict between wage 
assignments and orders issued pursuant to the Employees' 
Earnings Protection Law. 

Subdivisions (g) and (h). Subdivisions (g) and (h) continue 
without substantive change provisions formerly contained in 
Section 300. It should be noted that the inapplicability of Section 
300 to the deductions referred to in subdivision (h) means not 
only that compliance with the formalities and limitations 
provided in Section 300 is not required but also that Section 300 
provides no special preferences for such deductions. 

§ 2929 (amended). Discharge from employment because of 
wage garnishment 

SEC. 13. Section 2929 of the Labor Code is amended to 
read: 

2929. (a) As used in this section: 
(1) "Garnishment" means any judicial procedure 

through which the wages of an employee are required to 
be withheld for the payment of any debt. For the purposes 
of this section, "garnishment" includes the withholding of 
the wages of an employee pursuant to an earnings 
withholding order for taxes issued pursuant to Article 4 
(commencing with Section 723.070) of Chapter 2.5 of Title 
9 of Part 2 of the Code of Civil Procedure, and the 
withholding of wages pursuant to such an order shall be 
deemed to be a garnishment for the payment of a 
judgment for the purposes of subdivision (c). 

(2) "Wages" has the same meaning as that term has 
under Section 200. 
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(b) No employer may discharge any employee by 
reason of the fact that the garnishment of his wages has 
been threatened. 

(c) No employer may discharge any employee by 
reason of the fact that his wages have been subjected to 
garnishment for the payment of one judgment. 

(d) An earnings withholding order issued pursuant to 
Section 723.030 of the Code of Civil Procedure (support 
order) shall be considered a garnishment for the payment 
of one judgment for the purposes of this section. 

(e) A provision of a contract of employment that 
provides an employee with less protection than is 
provided by ~ sui>aivisiofl subdivisions (b) and (c) is 
against public policy and void. 

W (f) Unless the employee has greater rights under 
the contract of employment, the wages of an employee 
who is discharged in violation of this section shall continue 
until reinstatement notwithstanding such discharge, but 
such wages shall not continue for more than 30 days and 
shall not exceed the amount of wages earned during the 
30 calendar days immediately preceding the date of the 
levy of execution upon the employee's wages which 
resulted in his discharge. The employee shall give notice 
to his elnployer of his intention to make a wage claim 
under this subdivision within 30 days after being 
discharged; and, if he desires to have the Labor 
Commissioner take an assignment of his wage claim, the 
employee shall file a wage claim with the Labor 
Commissioner within 60 days after being discharged. The 
Labor Commissioner may, in his discretion, take 
assignment of wage claims under this subdivision as 
provided for in Section 96. A discharged employee shall 
not be permitted to recover wages under this subdivision 
if a criminal prosecution based on the same discharge has 
been commenced for violation of Section 304 of the 
Consumer Credit Protection Act of 1968 (15 U.S.c. Sec. 
1674) . 
~ (g) Nothing in this section affects any other rights 

the employee may have against his employer. 
W (h) This section is intended to aid in the 

enforcement of the prohibition against discharge for 
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garnishment of earnings provided in the Consumer Credit 
Protection Act of 1968 (15 U.S.c. Secs. 1671-1677) and shall 
be interpreted and applied in a manner which is consistent 
with the corresponding provisions of such act. 

Comment. The second sentence is added to subdivision 
(a) (1) of Section 2929 to make clear that an employee is given 
the protection afforded by the section when a withholding 
order for taxes is issued even though such an order may not 
involve a judicial procedure amI even though the tax liability 
may not have been reduced to judgment. Subdivision (d) is 
added to Section 2929 to make clear that a continuing 
garnishment of wages pursuant to an earnings withholding 
order for support is considered as a "garnishment for the 
payment of one judgment" for the purposes of this section. 

Penal Code 

§ 270h (technical amendment) 

SEC. 14. Section 270h of the Penal Code, as amended 
by Chapter 1587 of the Statutes of 1971, is amended to 
read: 

270h. In any case where there is a conviction under the 
provisions of either Section 270 or 270a and there is an 
order granting probation which includes an order for 
support, the court may: 

(a) Issue an execution on such order for the support 
payments that accrue during the time such probation 
order is in effect, in the same manner as on a judgment in 
a civil action for support payments. This remedy shall 
apply only when there is no existing civil order of this state 
or a foreign court order that has been reduced to a 
judgment of this state for support of the same person or 
persons included in the probation support order. 

(b) :ReEtHire ttSsigiUfteftt ef wttges flHrSHttftt ~ Seett9ft 
~ at Mte GiYti Getle ftS ft e9ftaitieft ef flrgettti9ft. ~ 
remeay sfttHl ttflflly ~ wfteft tItePe is He eJEistiftg ei¥H 
effiep fer SHflfl9rt ef Mte Bttffte flerS9ft eP flerS9ftS iftelHaea 
ifl Mte flrgettti9ft SHflfl9rt effiep ~ wkiek ttft effiep at 
ttssigftmeftt fttts BeeH: eftterea flHrSHttftt ~ Seett9ft ~ 
Issue an earnings withholding order under Section 723.030 
of the Code of CiV11 Procedure to enforce the order for 
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support. 
These remedies are in addition to any other remedies 

available to the court. 
Comment. Section 270h has been amended to conform to the 

changes made by Chapter 2.5 (commencing with Section 
723.010) of the Code of Civil Procedure. Compare Civil Code 
Section 4701. See also Section 723.030 of the Code of Civil 
Procedure and the Comment to that section. 

§ 1208 (technical amendment) 

SEC. 15. Section 1208 of the Penal Code, as amended 
by Chapter 1091 of the Statutes of 1972, is amended to 
read: 

1208. (a) The provisions of this section, insofar as they 
relate to employment, shall be operative in any county in 
which the board of supervisors by ordinance finds, on the 
basis of employment conditions, the state of the county jail 
facilities, and other pertinent circumstances, that the 
operation of this section, insofar as it relates to 
employment, in that county is feasible. The provisions of 
this section, insofar as they relate to education, shall be 
operative in any county in which the board of supervisors 
by ordinance finds, on the basis of education conditions, 
the state of the county jail facilities, and other pertinent 
circumstances, that the operation of this section, insofar as 
it relates to education, in that county is feasible. In any 
such ordinance the board shall prescribe whether the 
sheriff, the probation officer, or the superintendent of a 
county industrial farm or industrial road camp in the 
county shall perform the functions of the work furlough 
administrator. The board of supervisors may also 
terminate the operativeness of this section, either with 
respect to employment or education in the county if it 
finds by ordinance that, because of changed 
circumstances, the operation of this section, either with 
respect to employment or education in that county is no 
longer feasible. 

(b) When a person is convicted of a misdemeanor and 
sentenced to the county jail, or is imprisoned therein for 
nonpayment of a fine, for contempt, or as a condition of 
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probation for any criminal offense, or committed under 
the terms of Section 6404 or 6406 of the Welfare and 
Institutions Code as a habit-forming drug addict, the work 
furlough administrator may, if he concludes that such 
person is a fit subject therefor, direct that such person be 
permitted to continue in his regular employment, if that 
is compatible with the requirements of subdivision (d), or 
may authorize the person to secure employment for 
himself, unless the court at the time of sentencing or 
committing has ordered that such person not be granted 
work furloughs. The work furlough administrator may, if 
he concludes that such person is a fit subject therefor, 
direct that such person be permitted to continue in his 
regular educational program, if that is compatible with the 
requirements of subdivision (d), or may authorize the 
person to secure education for himself, unless the court at 
the time of sentencing has ordered that such person not be 
granted work furloughs. 

(c) If the work furlough administrator so directs that 
the prisoner be permitted to continue in his regular 
employment or educational program, the administrator 
shall arrange for a continuation of such employment or 
education, so far as possible without interruption. If the 
prisoner does not have regular employment or a regular 
educational program, and the administrator has 
authorized the prisoner to secure employment or 
education for himself, the prisoner may do so, and the 
administrator may assist him in doing so. Any employment 
or education so secured must be suitable for the prisoner. 
Such employment or educational program, if such 
educational program includes earnings by the prisoner, 
must be at a wage ft at least as high as the prevailing wage 
for similar work in the area where the work is performed 
and in accordance with the prevailing working conditions 
in such area. In no event may any such employment or 
educational program involving earnings by the prisoner 
be permitted where there is a labor dispute in the 
establishment in which the prisoner is, or is to be, 
employed or educated. 

(d) Whenever the prisoner is not employed or being 
educated and between the hours or periods of 
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employment or education, he shall be confined in the 
facility designated by the board of supervisors for work 
furlough confinement unless the work furlough 
administrator directs otherwise. If the prisoner is injured 
during a period of employment or education, the work 
furlough administrator shall have the authority to release 
him from the facility for continued medical treatment by 
private physicians or at medical facilities at the expense of 
the employer, workman's compensation insurer, or the 
prisoner. Such release shall not be construed as assumption 
of liability by the county or work furlough administrator 
for medical treatment obtained. 

The work furlough administrator may release any 
prisoner classified for the work furlough program for a 
period not to exceed 72 hours for medical, dental, or 
psychiatric care, and for family emergencies or pressing 
business which would result in severe hardship if the 
release were not granted. 

(e) The earnings of the prisoner may be collected by 
the work furlough administrator, and it shall be the duty 
of the prisoner's employer to transmit such wages to the 
administrator at the latter's request. Earnings levied upon 
pursuant to wffi ef attaelufteftt eP exeeutiofl eP Ht etflet: 
lay/ful m:aflfler the Employees' Earnings Protection Law, 
Chapter 2.5 (commencing with Section 723.010) of Title 9 
of Part 2 of the Code of Civil Procedure, shall not be 
transmitted to the administrator. If the administrator has 
requested transmittal of earnings prior to le¥y; suelt 
rO€J:uost sftaH fta¥e priof'ity. service of an earnings 
withholding order under the Employees' Earnings 
Protection La w, none of the earnings of the prisoner shall 
be withheld pursuant to such order unless and until the 
administrator terminates his request that the prisoners 
employer transmit the prisoners earnings to the 
administrator. 1ft a ease Ht wftieft .tfte fUfletioflS ef .tfte 
adm:iflistratof' ttf'e porform:od ~ ft sftoriff, ftflft suelt sftof'iff 
roeoivos ft wffi ef attaeftm:oflt eP oxoeutiofl foF .tfte oarfliflgs 
ef ft prisoflor subjoet ffi tffis soetiofl .ffi:H has Bet ,..et 
rO€J:uostod traflsm:ittal ef .tfte priSOflOf"S oarfliflgs pursuaflt 
ffi tffis soetiofl, he shall fi.fflt le¥y eft .tfte earfliflgs pUfsuaflt 
ffi .tfte Wf'#:. When an employer or educator transmits such 
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earnings to the administrator pursuant to this subdivision 
he shall have no liability to the prisoner for such earnings. 
From such earnings the administrator shall pay the 
prisoner's board and personal expenses, both inside and 
outside the jail, and shall deduct so much of the costs of 
administration of this section as is. allocable to such 
prisoner, and, in an amount determined by the 
administrator, shall pay the support of the prisoner's 
dependents, if any. If sufficient funds are available after 
making the foregoing payments, the administrator may, 
with the consent of the prisoner, pay, in whole or in part, 
the preexisting debts of the prisoner. Any balance shall be 
retained until the prisoner's discharge and thereupon shall 
be paid to him. 

(f) The prisoner shall be eligible for time credits 
pursuant to Sections 4018, 4019, and 4019.2. 

(g) In the event the prisoner violates the conditions 
laid down ,for his conduct, custody, education, or 
employment, the work furlough administrator may order 
the balance of the prisoner's sentence to be spent in actual 
confinement. 

(h) Willful failure of the prisoner to return to the place 
of confinement not later than the expiration of any period 
during which he is authorized to be away from the place 
of confinement pursuant to this section is punishable as 
provided in Section 4532 of the Penal Code. 

(i) As used in this section, "educatio~" includes 
vocational and educational training and counseling; and 
psychological, drug abuse, alcoholic and other 
rehabilitative counseling; "educator" includes a person or 
institution providing such training or counseling. 

(j) This section shall be known and may be cited as the 
"Cobey Work Furlough Law." 

Comment. Section 1208 has been amended to conform to the 
changes made by Chapter 2.5 (commencing with Section 
723.010) of the Code of Civil Procedure. 

348164 .. 
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Welfare and Institutions Code 

§ 11489 (technical amendment) 

SEC. 16. Section 11489 of the Welfare and Institutions 
Code is amended to read: 

11489. After judgment in any court action brought to 
enforce the support obligation of an absent parent 
pursuant to the provisions of this chapter, ft wt'# at 
CXCCl:lheH ffttty Be issl:lca agaiHst eHclhalf at -the caPHiftgs at 
-the tteSCftt papcftt 6tte ep ewiftg fep fits pcpseHal SCP'riccs 
ttHEl ft6 etittm fep cJfcfftptieft shall Be cffeeti'rc agaiHst -the 
cHfepeCfftCftt at Sl:left wt'# at CJfCel:lheH. the court may issue 
an earnings withholding order under Section 723.030 of 
the Code of Civil Procedure to enforce such obligation. 

Comment. Section 11489 has been amended to conform to 
changes made by Chaper 2.5 ( commencing with Section 
723.010) of the Code of Civil Procedure. Compare Civil Code 
Section 4701. See also Section 723.030 of the Code of Civil 
Procedure and the Comment to that section. 

Transitional Provisions 

SEC. 17. (a) Any levy made pursuant to a writ of 
execution against the earnings of an employee that has 
been served on the employer prior to July 1, 1974, shall be 
given effect after the operative date of this act to the same 
extent as it would have been given effect had this act not 
been enacted, and the law in effect prior to the operative 
date of this act shall govern such levy. No earnings 
withholding order served pursuant to this act after July 1, 
1974, shall be given any effect during the period that a levy 
made pursuant to a writ of execution against the earnings 
of an employee has been given effect, and any earnings 
withholding order served on an employer during the 
period such a levy is in effect shall be ineffective. 

(b) Except as otherwise prescribed by rules adopted by 
the Judicial Council, any order made pursuant to Section 
4701 of the Civil Code or Section 270h of the Penal Code 
prior to the operative date of this act shall remain in effect 
after the operative date of this act and shall be deemed to 
be a withholding order for support issued pursuant to 
Section 723.030. 
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Operative Date 

SEC. 18. This act shall become operative on July 1, 
1974, but the Judicial Council, sufficient funds being 
available to the Judicial Council, the state agencies 
concerned with Article 4 (commencing with Section 
723.070) of the Employees' Earnings Protection Law, and 
the court clerks shall, prior to that date, do whatever is 
necessary so that this act may go into effect on July 1, 1974. 

Comment. The operative date of this act is delayed until July 
1,1974, to allow sufficient time for state and local public officials 
and the public to become familiar with the new law and to 
develop the necessary forms and procedures. 

3M.I". 
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II. Discharge From Employment 

An act to amend Section 2929 of the Labor Code, 
relating to discharge from employment 

The people of the State of California do enact as follows: 

Labor Code § 2929 (amended) 

SECTION 1. Section 2929 of the Labor Code is 
amended to read: 

2929. (a) As used in this section: 
(1) "Garnishment" means any judicial procedure 

through which the wages of an employee are required to 
be withheld for the payment of any debt. For the purposes 
of this section, "garnishment" includes the withholding of 
the wages of an employee pursuant to an earnings 
withholding order for taxes issued pursuant to Article 4 
(commencing with Section 723.070) of Chapter 2.5 of Title 
9 of Part 2 of the Code of Civil Procedure, and the 
withholding of wages pursuant to such an order shall be 
deemed to be a garnishment for the payment of a 
judgment for the purposes of subdivision (c). 

(2) "Wages" has the same meaning as that term has 
under Section 200. 

(b) No employer may discharge any employee by 
reason of the fact that the garnishment of his wages has 
been threatened. 

(c) No employer may discharge any employee by 
reason of the fact that his wages have been subjected to 
garnishment for the payment of one judgment. 

(d) No employer may discharge any employee by 
reason of the Fact that his wages have been subjected to 
garnishment pursuant to Section 723.030 of the Code of 
Civil Procedure (support order), and the Fact that an 
employees wages have been subjected to garnishment 
pursuant to that section shall not be counted for the 
purposes of subdivision (c). 

(e) A provision of a contract of employment that 
provides an employee with less protection than is 
provided by ~ stletiivisieft subdivisions (b), (c), and (d) 
is against public poliey and void. 

_1 ... 
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-fer (f) Unless the employee has greater rights under 
the contract of employment, the wages of an employee 
who is discharged in violation of this section shall continue 
until reinstatement notwithstanding such discharge, but 
such wages shall not continue for more than 30 days and 
shall not exceed the amount of wages earned during the 
30 calendar days immediately preceding the date of the 
levy of execution upon the employee's wages which 
resulted in his discharge. The employee shall give notice 
to his employer of his intention to make a wage claim 
under this subdivision within 30 days after being 
discharged; and, if he desires to have the Labor 
Commissioner take an assignment of his wage claim, the 
employee shall file a wage claim with the Labor 
Commissioner within 60 days after being discharged. The 
Labor Commissioner may, in his discretion, take 
assignment of wage claims under this subdivision as 
provided for in Section 96. A discharged employee shall 
not be permitted to recover wages under this subdivision 
if a criminal prosecution based on the same discharge has 
been commenced for violation of Section 304 of the 
Consumer Credit Protection Act of 1968 (15 U.S.c. Sec. 
1674) . 

-f6+ (g) Nothing in this section affects any other rights 
the employee may have against his employer. 

-fer (h) This section is intended to aid in the 
enforcement of the prohibition against discharge for 
garnishment of earnings provided in the Consumer Credit 
Protection Act of 1968 (15 U.S.c. Secs. 1671-1677) and shall 
be interpreted and applied in a manner which is consistent 
with the corresponding provisions of such act. 

Comment. Subdivision (d) is added to Section 2929 to prohibit 
discharge of an employee because his wages have been 
subjected to garnishment pursuant to an order for support. This 
subdivision also makes clear that such a garnishment, even 
though made pursuant to a judgment, is not to be considered 
under subdivision (c). 

The second sentence is added to subdivision (a) (1) to make 
clear that an employee is given the protection afforded by the 
section when a withholding order for taxes is issued even 
though such an order may not involve a judicial procedure and 
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even though the tax liability may not have been reduced to 
judgment. 

Amendment Contingent on Enactment of Measure I 
SEC. 2. The amendment made by Section 1 of this act 

shall become operative only if Senate Bill No. _ is 
enacted by the Legislature at its 1973 Regular Session. 

Note. The bill referred to is the first of the two measures set 
out in this recommendation. 

Operative Date 

SEC. 3. This act shall become operative on July 1,1974. 
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