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PREFACE

The California Legislature has directed the Law Revision
Commission to make a study of creditors’ remedies. The
legislative directive contemplates a broad study and lists among
the matters to be studied attachment, garnishment, execution,
repossession of property, civil arrest, confession of judgment
procedures, default judgment procedures, enforcement of
judgments, the right of redemption, procedures under private
power of sale in a trust deed or mortgage, possessory and
nonpossessory liens, and related matters.

The Commission, working with a special committee of the
State Bar, has been actively studying this area of the law during
the last few years. The Commission has submitted a number of
recommendations for legislative consideration; most of these
have been enacted as law. The Commission is continuing its
study of this topic and plans to make additional
recommendations to future sessions of the Legislature.

This pamphlet contains the text of four statutes enacted as a
result of Commission recommendations: prejudgment
attachment, civil arrest, claim and delivery, and enforcement of
sister state money judgments. The official Law Revision
Commission or Legislative Committee Comment is set out
following each statute section.

The California Continuing Education of the Bar (CEB) paid
the cost of publishing this Commission pamphlet. The
Commission is pleased to assist CEB in its effort to inform
lawyers, judges, and others concerning the new attachment
statute and other recent legislation in the field. The pamphlet
will also aid the Commission in its continuing study of
creditor-debtor relations.

Any defect in the legislation contained in this pamphlet
should be brought to the attention of the Commission so that
the Comission can study the matter and present any necessary
corrections for legislative consideration. The Commission also
solicits suggestions for revision of other statutes relating to
creditor-debtor relations. The address is: California Law
Revision Commission, Stanford Law School, Stanford, California
94305.

John H. DeMoully
Executive Secretary

(3)
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TITLE 6.5. ATTACHMENT

NoTE. Title 6.5 was added to Part 2 of the Code of Civil
Procedure by Chapter 1516 of the Statutes of 1974.

Section 48 of Chapter 1516 provided: “If any provision of this
act or the application thereof to any person or circumstance is
* held invalid, such invalidity shall not affect any other provision
or application of this act which can be given effect without the
invalid provision or application, and to this end the provisions
of this act are severable.”

Section 49 of Chapter 1516 provided: “(a) This act becomes
operative on January 1, 1976.

(b) Except as otherwise provided by rules adopted by the
Judicial Council effective on or after January 1, 1976, this act
shall not apply to any writ of attachment issued prior to January
1, 1976, and such writs of attachment shall continue to be
governed in all respects by the provisions of Chapter 4
(commencing with Section 537) of Title 7 of Part 2 of the Code
of Civil Procedure in effect on December 31, 1975.”

CHAPTER 1. WORDS AND PHRASES DEFINED

§ 481.010. Application of definitions

481.010. Unless the provision or context otherwise
requires, the definitions in this chapter govern the
construction of this title.

Comment. Section 481.010 is a standard provision found in
the definitional portion of recently enacted California codes.
See, e.g., EvID. CODE § 100; VEH. CODE § 100.

Additional definitions are found in the preliminary provisions
of the Code of Civil Procedure. E.g, Section 17 provides “the
singular number includes the plural and the plural the
singular.”

§ 481.020. Account debtor

481.020. “Account debtor” means the person who is
obligated on an account receivable, chattel paper, or chose
in action.

Comment. Section 481.020 is based on the definition of
“account debtor” provided by paragraph (a) of subdivision (1)
of Section 9105 of the Commercial Code. This paragraph
provides: “ ‘Account debtor’ means the person who is obligated
on an account, chattel paper, contract right or general
intangible ....”

Section 481.020 merely substitutes the term “account

18 10 265
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receivable” for “account” and “chose in action” for “general
intangible.” See Sections 481.030 (“account receivable”
defined), 481.050 (“chose in action” defined). Attachment of a
“contract right” (as that term is defined by Section 9106 of the
Commercial Code) is not permitted. “Chattel paper” is defined
by Section 481.040 in substantially the same manner as under
the Commercial Code.

§ 481.030. Account receivable

481.030. “Account receivable” means any right to
payment which has been earned for goods sold or leased
or for services rendered which is not evidenced by a
negotiable instrument, a security, or chattel paper.

Comment. Section 481.030 is based on the definition of
“account” provided by Section 9106 of the Commercial Code.
However, the term “account receivable” is used in this title
because it is more descriptive than “account” and because it
avoids confusion with the term “deposit account.” Compare
Section 481.080 (“deposit account” defined). Section 481.030
also substitutes the terms “negotiable instrument” and
“security” for the term “instrument” used in Section 9106.
However, the substance of the Commercial Code is retained.
Compare Sections 481.160 (“negotiable instrument” defined)
and 481210 (“security” defined) with Commercial Code
Section 9105(1) (g) (“instrument” defined).

Section 481.030 also makes clear that the right to payment
must have been earned at the time of levy. This continues
former attachment law. See, e.g., Brunskill v. Stutman, 186 Cal.
App.2d 97, 8 Cal. Rptr. 910 (1960); Philbrook v. Mercantile Trust
Co., 84 Cal. App. 187, 257 P. 882 (1927). See also Dawson v. Bank
of America, 100 Cal. App.2d 305, 223 P.2d 280 (1950).

The method of levy on an account receivable is provided by
Section 488.370.

§ 481.040. Chattel paper

481.040. “Chattel paper” means a writing or writings
which evidence both a monetary obligation and a security
interest in or a lease of specific goods. When a transaction
is evidenced both by such a security agreement or a lease
and by an instrument or a series of instruments, the group
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of writings taken together constitutes chattel paper. As
used in this section, “instrument” means a negotiable
instrument, or a security, or any other writing which
evidences a right to the payment of money and is not itself
a security agreement or lease and is of a type which is in
the ordinary course of business transferred by delivery
with any necessary indorsement or assignment.

Comment. Section 481.040 is substantively the same as
paragraph (b) of subdivision (1) of Section 9105 of the
Commercial Code. The term “instrument” used in paragraph
(b) of subdivision (1) of Section 9105 is defined in paragraph
(g) of subdivision (1) of Section 9105. Section 481.040
incorporates the same definition in its third sentence. Thus,
“chattel paper” under this title has basically the same meaning
as “chattel paper” under Section 9105 of the Commercial Code,
and the following excerpt from the Comment to Section 9105
should help to explain the term:

A dealer sells a tractor to a farmer on conditional sales
contract. The conditional sales contract is a “security
agreement”, the farmer is the “debtor”, the dealer is the
“secured party” and the tractor is the type of “collateral”
defined in Section 9-109 as “equipment”. But now the
dealer transfers the contract to his bank, either by outright
sale or to secure a loan. Since the conditional sales contract
is a security agreement relating to specific equipment the
conditional sales contract is now the type of collateral called
“chattel paper”. In this transaction between the dealer and
his bank, the bank is the “secured party”, the dealer is the
“debtor”, and the farmer is the “account debtor”.

Under the definition of “security interest” in Section
1-201 (37) a lease does not create a security interest unless
intended as security. Whether or not the lease itself is a
security agreement, it is chattel paper when transferred if
it relates to specific goods. Thus, if the dealer enters into a
straight lease of the tractor to the farmer (not intended as
security), and then arranges to borrow money on the
security of the lease, the lease is chattel paper.

The method of levy on chattel paper is provided by
Section 488.380.
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§ 481.050. Chose in action

481.050. “Chose in action” means any right to payment
which arises out of the conduct of any trade, business, or
profession and which (a) is not conditioned upon further
performance by the defendant or upon any event other
than the passage of time, (b) is not an account receivable,
(c) is not a deposit account, and (d) is not evidenced by
a negotiable instrument, security, chattel paper, or
judgment. The term includes an interest in or a claim
under an insurance policy.

Comment. Section 481.050 defines “chose in action” as the
term is used in this title. It should be noted that the right must
not be conditioned on the further performance of the
defendant. Moreover, the phrase “which arises out of the
conduct of any trade, business, or profession” limits the term to
business-oriented debts. See Section 487.010 and Comment
thereto.

The method of levy on a chose in action is provided by Section
488.370.

§ 481.060. Complaint

481.060. “Complaint” includes a cross-complaint.

Comment. Section 481.060 continues former law. See, e.g.,
Allers v. Beverly Hills Laundry, Inc., 98 Cal. App. 580, 277 P. 337
(1929).

§ 481.070. Defendant

481.070. “Defendant” includes a cross-defendant.
Comment. See Comment to Section 481.060.

§ 481.080. Deposit account

481.080. “Deposit account” means any of the following:

(a) An account in any “bank’ described in Section 102
of the Financial Code.

(b) An account in any state or federal savings and loan
association. As used in this paragraph, “account” includes
investment certificate, share account, and withdrawable
share.

(¢) An account for funds received from a member of a
credit union.

Comment. Section 481.080 defines “deposit account” as the
term is used in this title. The method of levy on deposit accounts
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is provided by Section 488.390. See also Section 488.400.

§ 481.090. Document

481.090. “Document” means a “document of title” as
defined by subdivision (15) of Section 1201 of the
Commercial Code.

Comment. Section 481.090 defines “document” by
incorporating by reference the term “document of title”
defined by subdivision (15) of Section 1201 of the Commercial
Code. A negotiable document is levied upon in the same
manner as a negotiable instrument (Section 488.400), and goods
subject to a negotiable document may not be attached. See
Section 488.330(d). On the other hand, goods subject to a
nonnegotiable document may be levied upon pursuant to
Section 488.330.

§ 481.100. Equipment

481.100. “Equipment” means tangible personal
property in the possession of the defendant and used or
bought for use primarily in the defendant’s trade, business,
or profession if it is not included in the definitions of
inventory or farm products.

Comment. Section 481.100 is based on the definition of
“equipment” provided by Section 9109 of the Commercial
Code. Farm products and inventory are defined by Sections
481.110 and 481.120, respectively.

The method of levy on equipment of a going business (other
than motor vehicles and vessels) is provided by Section 488.340.
Motor vehicles and vessels which are equipment of a going
business are levied upon pursuant to Section 488.350. See also
Sections 481.150 (motor vehicle defined), 481.230 (vessel
defined). Tangible personal property not in the possession of
the defendant is generally levied upon pursuant to Section
488.330.

In certain situations, the question may arise whether an item
of property is personalty (equipment) or realty (fixture). The
draftsmen of the California Commercial Code declined to
define “fixtures.” See Comment to Commercial Code Section
9313:

[W]e believe that the basic characteristic of [the law of
fixtures] can be stated rather simply: It is that the courts
attach the label “fixture” to an object when they have
decided that the owner of an interest in the land should
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prevail, and they attach the label “personalty” or
“non-fixture” to an object when they have decided that the
owner of an interest in the object apart from the land
should prevail; and they may attach both labels to exactly
the same object in different circumstances, depending
upon the positions and equities of the contesting parties. In
other words, the determination that an object is a “fixture”
is not a factual classification but a statement of a legal
conclusion. As Professor Horowitz says: “When the word
‘personalty’, ... is used to mean that one person owns a
particular chattel as against another person, or to mean that
a particular chattel is not included in a particular
conveyance, or to mean that a conditional seller will prevail
against a bona fide purchaser, or to mean any of many other
legal conclusions in various other cases, the terminology
loses its utility for the statement and solution of legal
problems. . .. The word ‘fixture’ itself tends to be a barrier
to clear analysis, for it is used to describe not only the status
of legal relations between persons in all of the legal
problems discussed in this paper, but at the same time has

a factual connotation of physical attachment to land.”
* * * * *

It would probably be a great advance in the law if the law
of fixtures could be codified and separated into two distinct
problems: A factual classification of an object as a “fixture”,
which is recognized as something different both from
“realty” and “personalty”; and, secondly, a statement of the
legal results in various circumstances which follow from
such a classification. It is impossible, however, to do only
half of this job without making a greater mess than there
was before. [SENATE FACT FINDING COMMITTEE ON
JupiCiIARY, SIXTH PROGRESS REPORT TO THE
LEGISLATURE, PART 1, THE UNIFORM COMMERCIAL CODE
at 578 (1961).]

For the same reasons, no attempt has been made to define
“fixtures” here. Where the issue is in doubt, it is suggested that
levy be accomplished pursuant to both Sections 488.310 and
488.340.
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§ 481.110. Farm products

481.110. “Farm products” means crops or livestock or
supplies used or produced in farming operations or
products of crops or livestock in their unmanufactured
states (such as ginned cotton, wool clip, maple syrup,
honey, milk, and eggs), while in the possession of a
defendant engaged in raising, fattening, grazing, or other
farming operations. If tangible personal property is a farm
product, it is neither equipment nor inventory.

Comment. Section 481.110 is based on the definition of
“farm products” provided by Section 9109 of the Commercial
Code. Equipment and inventory are defined by Sections 481.100
and 481.120, respectively.

The method of levy on farm products is provided in Section
488.360.

§ 481.120. Inventory

481.120. “Inventory” means tangible personal
property in the possession of a defendant that (a) is held
by the defendant for sale or lease or to be furnished under
contracts of service or (b) is raw materials, work in
process, or materials used or consumed in his trade,
business, or profession. Inventory of a person is not to be
classified as his equipment.

Comment. Section 481.120 is based on the definition of
“inventory” provided by Section 9109 of the Commercial Code.
The phrase “or if he has leased or so furnished them” contained
in Section 9109 has been omitted here to make clear that
inventory under this title is limited to property in the possession
of the defendant.

The method of levy on inventory of a going business is
provided by Section 488.360. Levy generally on tangible
personal property in the possession of the defendant is provided
by Section 488.320. Levy generally on tangible personal
property not in the possession of the defendant is provided bv
Section 488.330.

§ 481.140. Levying officer

481.140. “Levying officer” means the sheriff,
constable, or marshal who is directed to execute a writ or
order issued under this title.
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§ 481.150. Motor vehicle

481.150. “Motor vehicle” means a “motor vehicle” as
defined by Section 415 of the Vehicle Code.

Comment. Section 481.150 defines “motor vehicle” by
incorporating by reference the same term as defined by Section
415 of the Vehicle Code. Section 415 provides: “A ‘motor
vehicle’ is a vehicle which is self-propelled.” This definition
includes not only cars, trucks, and buses but all sorts of heavy
equipment and miscellaneous vehicles, e.g, golf -carts,
snowmobiles, forklifts, farm and cemetery equipment. It should
be noted, however, that Section 487.010 provides significant
limitations on the nature of propery which is subject to
attachment.

The method of levy on motor vehicles which are equipment
of a going business is provided by Section 488.350. Levy on other
vehicles which are subject to attachment is accomphshed
pursuant to Sections 488.320, 488.330, and 488.360.

§ 481.160. Negotiable instrument

481.160. “Negotiable instrument” means a “negotiable
instrument” as defined by Section 3104 of the Commercial
Code.

Comment. Section 481.160 defines “negotiable instrument™
by incorporating by reference the same term as defined by
Section 3104 of the Commercial Code. The method of levy on
a negotiable instrument is provided by Section 488.400.

§ 481.170. Person

481.170. “Person” includes an individual, a
corporation, a partnership or other unincorporated
association, and a public entity.

§ 481.180. Plaintiff

481.180. “Plaintiff” means a person who files a
complaint or cross-complaint.
Comment. See Comment to Section 481.060

§ 481.190. Probable validity

481.190. A claim has “probable validity” where it is
more likely than not that the plaintiff will obtain a
judgment against the defendant on that claim.

Comment. The definition of “probable validity” in Section
481.190 requires that, at the hearing on the application for a
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writ, the plaintiff must at least establish a prima facie case. If the
defendant makes an appearance, the court must then consider
the relative merits of the positions of the respective parties and
make a determination of the probable outcome of the litigation.

§ 481.200. Public entity

481.200. “Public entity” includes the state, the Regents
of the University of California, a county, a city, district,
public authority, public agency, and any other political
subdivision or public corporation in the state.

Comment. Section 481.200 adopts the language of the
definition found in Section 811.2 of the Government Code.

§ 481.210. Security

481.210. “‘Security” means a “security” as defined by
Section 8102 of the Commercial Code.

Comment. Section 481210 defines “‘security” by
incorporating by reference the same term as defined by Section
8102 of the Commercial Code. The method of levy on a security
is provided by Section 488.410.

§ 481.220. Security agreement

481.220. “Security agreement” means a “security
agreement” as defined by Section 9105 of the Commercial
Code.

Comment. Section 481.220 defines “security agreement” by
incorporating by reference the same term as defined by
paragraph (h) of subdivision (1) of Section 9105 of the
Commercial Code.

§ 481.230. Vessel

481.230. “Vessel” means a numbered vessel as that
term is used in Division 3.5 (commencing with Section
9840) of the Vehicle Code.

Comment. Section 481.230 defines “vessel” by
incorporating the term ‘“numbered vessel” used in the
registration of vessels provisions of the Vehicle Code. See VEH.
CoDE §§ 9840, 9850, 9873. The method of levy on vessels which
are equipment of a going business is provided by Section
488.350. Levy on other vessels which are subject to attachment
is accomplished pursuant to Sections 488.320, 488.330, 488.340,
and 488.360.
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CHAPTER 2. GENERAL PROVISIONS

§ 482.010. Short title

482.010. This title shall be known and may be cited as
“The Attachment Law.”

§ 482.020. Injunctive relief not precluded

482.020. Nothing in this title precludes the granting of
relief pursuant to Chapter 3 (commencing with Section
525) of Title 7.

Comment. Section 482.020 deals with certain problems of
integration of this title with Chapter 3 of Title 7 of this part. The
remedies provided by this title are not intended to be exclusive.
In some circumstances, the relief provided, while theoretically
available, may be impractical or ineffectual. In other cases,
relief hereunder may be denied due to a close factual question
of liability. In these situations, an injunction may provide a more
satisfactory remedy and the ruling on an application for
injunctive relief pursuant to the other provisions of this code
should not be prejudiced by reason of the theoretical
availability of a remedy at law.

§ 482.030. Rules for practice and procedure; forms

482.030. (a) The Judicial Council may provide by rule
for the practice and procedure in proceedings under this
title.

(b) The Judicial Council shall prescribe the form of the
applications, notices, orders, and other documents
required by this title.

Comment. Section 482.030 imposes certain duties on the
Judicial Council. Subdivision (b) requires the Judicial Council
to prescribe the forms necessary for the purposes of this title.
The Judicial Council has authority to adopt and revise forms as
necessary but must act in a manner consistent with the
provisions of this title.

§ 482.040. General requirements for affidavits

482.040. The facts stated in each affidavit filed
pursuant to this title shall be set forth with particularity.
Except where matters are specifically permitted by this
title to be shown by information and belief, each affidavit
shall show affirmatively that the affiant, if sworn as a
witness, can testify competently to the facts stated therein.

6 1 370



CREDITORS’ REMEDIES—SELECTED LEGISLATION 25

As to matters shown by information and belief, the
affidavit shall state the facts on which the affiant’s belief is
based, showing the nature of his information and the
reliability of his informant. The affiant may be any person,
whether or not a party to the action, who has knowledge
of the facts. A verified complaint that satisfies the
requirements of this section may be used in lieu of or in
addition to an affidavit.

Comment. Section 482.040 provides standards for affidavits
filed pursuant to this title. These standards are comparable to
but not as restrictive as those provided for affidavits filed in
support of or in opposition to a motion for summary judgment.
Compare Section 437c. A verified complaint that satisfies the
requirements of Section 482.040 may be used in lieu of or in
addition to an affidavit. See also Section 2015.5 (use of
declaration under penalty of perjury). It should be noted that
" under this title certain matters may be shown on the plaintiff’s
information and belief. See Sections 484.510(b), 485.210(d),
485.530(b), 486.010, 492.020(c), and 492.070.

§ 482.050. Secrecy prior to return of service; request;
exception

482.050. (a) If the plaintiff so requests in writing at the
time he files his complaint, the clerk of the court with
whom the complaint is filed shall not make available to the
public the records and documents in such action before
either (1) 30 days after the filing of the complaint or (2)
the filing pursuant to this title of the return of service of
the notice of hearing and any temporary protective order,
or of the writ of attachment if issued without notice,
whichever event occurs first.

(b) Notwithstanding subdivision (a), the clerk of the
court shall make the entire file in the action available for
inspection at any time to any party named in the
complaint or to his attorney.

(¢) The request by plaintiff that the fact of filing of a
complaint or application for relief not be made public may
take the form of a notation to that effect, made by rubber
stamp or other suitable means, at the top of the first page
of the complaint filed with the clerk.

Comment. Section 482.050 is substantively the same as
former Section 537.5.
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§ 482.070. Method of service

482.070. If the person to be served has not appeared in
the action, service under this title shall be accomplished in
the manner provided for the service of summons and
complaint by Article 3 (commencing with Section 415.10)
of Chapter 4 of Title 5. If the person to be served has
appeared in the action, service shall be accomplished in
the manner provided by Chapter 5 (commencing with
Section 1010) of Title 14.

§ 482.080. Issuance of order directing transfer

482.080. If a writ of attachment is issued, the court may
also issue an order directing the defendant to transfer
possession of the property sought to be attached to the
levying officer. Such order shall contain a notice to the
defendant that failure to turn over possession of such -
property to the levying officer may subject the defendant
to being held in contempt of court or arrest.

Comment. Section 482.080 is new. It makes clear that the
court has power to issue a “turnover” order directing the
defendant to cooperate in transferring possession. Such order is
not issued in lieu of a writ but rather in addition to or in aid of
a writ. Compare Section 512.070 (“turnover” order under claim
and delivery procedure).

§ 482.090. Issuance of multiple and duplicate writs

482.090. (a) Several writs in the same form may be
issued simultaneously or from time to time upon the same
undertaking, whether or not any writ previously issued has
been returned.

(b) After the return of the writ of attachment, or upon
the filing by the plaintiff of an affidavit setting forth the
loss of the writ of attachment, the clerk, upon demand of
the plaintiff at any time before judgment, may issue an
alias writ which shall be in the same form as the original
without requirement of a new undertaking.

(c) The date of issuance of a writ of attachment shall be
deemed to be the date the writ is first issued.

Comment. Subdivision (a) of Section 482.090 makes clear
that the court has the power to issue multiple writs where
necessary—e.g., to levy upon property located in different
counties. No time limit is prescribed as to when additional writs
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may be issued under this subdivision. Compare last paragraph
of former Section 540. However, subdivision (¢) makes clear
that the date of issuance of a writ is the date the writ is first
issued, and the expiration of the lien created by a levy of
attachment is determined accordingly. Hence, subdivision (c),
in combination with Section 488.510, provides a time limit of a
little less than three years. Subdivision (a) deals only with writs
in the same form. The procedure for obtaining additional writs
in a new form is provided by Articles 2 and 3 of Chapter 4,
Article 3 of Chapter 5, and Sections 492.060-492.090 of Chapter
12.

Subdivision (b) is substantively the same as former Section
559Y%.

CHAPTER 3. ACTIONS IN WHICH ATTACHMENT
AUTHORIZED

§ 483.010. Claims arising out of conduct of trade,
business, or profession

483.010. (a) Except as otherwise provided by statute,
an attachment may be issued only in an action against a
defendant engaged in a trade, business, or profession on a
claim or claims for money in which the total sum claimed
is a fixed or readily ascertainable amount not less than five
hundred dollars ($500) exclusive of costs, interest, and
attorney’s fees. Each claim shall be based upon a contract,
express or implied.

(b) An attachment may not be issued if the claim is
secured by any interest in real or personal property arising
from agreement, statute, or other rule of law (including
any mortgage or deed of trust of realty, any security
interest subject to Division 9 (commencing with Section
9101) of the Commercial Code, and any statutory,
common law, or equitable lien). However, an attachment
may be issued (1) where the claim was originally so
secured but, without any act of the plaintiff or the person
to whom the security was given, such security has become
valueless or (2) where the claim was secured by a
nonconsensual possessory lien but such lien has been
relinquished by the surrender of the possession of the
property.

(c) An attachment may not be issued where the claim
is based on the sale or lease or a license to use property,

6 1 415



28 CREDITORS' REMEDIES—SELECTED LEGISLATION

the furnishing of services, or the loan of money and the
property sold or leased, or licensed for use, the services
furnished, or the money loaned was used primarily for
personal, family, or household purposes.

(d) An attachment may be issued pursuant to
subdivision (a) whether or not other forms of relief are
demanded.

Comment. Section 483.010 is based upon subdivision (a) of
former Section 537.1. Subdivision (a) of former Section 537.1
was designed to limit attachment to cases arising out of
commercial transactions. (The title to the 1972 enactment
provides that it is one “relating to attachment in commercial
actions.”) Section 483.010 continues this purpose. Subdivision
(a) limits the claims on which an attachment may be issued to
those based upon a contract, express or implied, and asserted
against a defendant engaged in a trade, business, or profession.
Subdivision (c) further carries out this purpose by specifically
prohibiting attachment where the goods, services, or money
furnished was used primarily for personal, family, or household
purposes. Compare Civil Code Section 1802.1 (retail sales).
However, Section 483.010 is intended to encompass each of the
situations described in paragraphs (1) through (4) of
subdivision (a) of former Section 537.1. In this respect, it should
be noted that the term “contract” used in subdivision (a)
includes a lease of either real or personal property. See Stanford
Hotel Co. v. M. Schwind Co., 180 Cal. 348, 181 P. 780 (1919)
(realty); Walker v. Phillips, 205 Cal. App.2d 26, 22 Cal. Rptr. 727
(1962) (personalty).

Claims may be aggregated, but the total amount claimed in
the action must be not less than $500. Generally an expeditious
remedy will be available for lesser amounts under the small
claims procedure. See Chapter 5A (commencing with Section
116) of Title 1 of Part 1 of this code. The claim must be for a
“fixed or readily ascertainable” amount. This provision
continues former law. E.g., Lewis v. Steifel, 98 Cal. App.2d 648,
220 P.2d 769 (1950).

The introductory clause to Section 483.010 recognizes the
authority to attach granted by other miscellaneous statutory
provisions. See, e.g., CIVIL CODE §§ 3065a and 3152; FIN. CODE
§ 3144; FooDp & AGRI. CODE § 281; HARB. & NAV. CODE § 495.1;
HEALTH & SAF. CoDE § 11501; LABOR CODE § 5600; and REV.
& Tax. CoDE §§ 6713, 7864, 8972, 11472, 12680, 18833, 26251,
30302, and 32352. See also Section 492.010 (nonresident
attachment).



CREDITORS’ REMEDIES—SELECTED LEGISLATION 29

The attachment remedy is not available where the plaintiff’s
claim is secured. See subdivision (b). Moreover, the security
cannot simply be waived. However, the last sentence of
subdivision (b) does permit attachment where the security has
become valueless without the act of the plaintiff or where a
nonconsensual possessory lien is relinquished by a surrender of
possession.

CHAPTER 4. NOTICED HEARING PROCEDURE
FOR OBTAINING WRIT OF ATTACHMENT

Comment. Chapters 4, 5, and 6 provide the general
procedures for obtaining a temporary protective order, a right
to attach order, and a writ of attachment. See also Chapter 12
(commencing with Section 492.010) (nonresident attachment).
At the time the plaintiff files his complaint, or at any time
thereafter, he may apply for a temporary protective order, a
right to attach order, and a writ of attachment in the court
where his action is brought. Sections 484.010, 485.210, and
486.010.

Noticed hearing procedure. In the absence of exceptional
circumstances, the plaintiff must apply under a noticed hearing
procedure. See Section 485.010. Notice of the hearing on the
application, a copy of the summons and complaint, and a copy
of the plaintiff’s application and affidavit must be served on the
defendant at least 20 days before the hearing. Section 484.040.
The defendant, if he wishes to oppose the issuance of the right
to attach order, must file and serve on the plaintiff at least five
days before the date of the hearing a notice of opposition.
Section 484.060(a). If he also desires to make a claim of
exemption from attachment, the defendant must include such
claim with his notice of opposition. Section 484.060(b). If he
does not wish to oppose the issuance of the right to attach order,
the defendant may still claim an exemption from attachment by
filing and serving on the plaintiff any such claim together with
supporting affidavits at least five days before the hearing.
Section 484.070(a). The defendant may claim exemptions as to
property not described in the plaintiff’s application but, if he
fails to prove that such property is exempt, he may not again
claim an exemption as to such property unless he shows that
there has been a change in circumstances. Section 484.070 (b).
As to property described in the plaintiff’s application, the
defendant must make his claim within the time provided, or the
claim is barred, absent changed circumstances occurring after
the hearing on the plaintiff’s application. Section 484.070(a).

If the plaintiff wants to contest a claim of exemption, he must
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serve on the defendant a notice of opposition to such claim at
least two days before the hearing. Section 484.070(f). If the
plaintiff does not oppose a defendant’s claim in this manner,
then the property claimed to be exempt may not be attached
and, if all the property sought to be attached is thus exempted,
the hearing will not be held. Zd.

If the defendant neither makes a claim of exemption nor
serves a notice of opposition, he may not oppose the application
for a right to attach order and a writ of attachment (Section
484.060(a)), but the court is still required to review the
application to see if the plaintiff has made an adequate showing
to entitle him to the order and writ. Section 484.090.

Temporary protective order procedure. When the plaintiff
applies for a right to attach order, he may also apply for a
temporary protective order. Section 486.010. An ex parte
hearing is then held upon such application and, if the plaintiff
shows that he would suffer great or irreparable injury (under
the same requirements provided for an ex parte right to attach
order), the court issues the order on such terms as are
considered just. Sections 486.020, 486.040. The statute does,
however, provide certain limitations applicable to any
temporary protective order. Sections 486.050, 486.060. If the
temporary protective order is granted, notice of that fact is
served on the defendant along with the notice of the hearing on
plaintiff’s application for the order and writ. Section 486.080.
The temporary protective order expires generally 40 days after
its issuance, or when a levy of attachment on the affected
property is made by the plaintiff, or when the defendant gives
an undertaking to secure the payment of the plaintiffs
judgment, whichever occurs first. Section 486.090. The
defendant may apply for the vacation or modification of the
temporary protective order, and the court may order its
vacation or modification either ex parte or, in its discretion,
after a noticed hearing. Section 486.100.

Ex parte procedure. When extraordinary circumstances are
thought to exist, the plaintiff may seek an ex parte right to
attach order and writ of attachment. However, the plaintiff
must be able to show that he would suffer great or irreparable
injury if the issuance of the order were delayed until notice and
an opportunity for a hearing could be given the defendant.
Section 485.010.

On application for an ex parte right to attach order and writ
of attachment, the court may issue a temporary protective
order in lieu of a writ and require the plaintiff to proceed for
his order and writ pursuant to the noticed hearing procedure.
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Section 486.030. If he does this, the procedures described above
requiring notice to the defendant and a hearing on the
application apply. Id. The plaintiff is still required to show that
extraordinary circumstances exist, but the protective order is
issued in lieu of the writ where the latter form of relief seems
unnecessary or unreasonable. /d.

Where the right to attach order and writ are issued ex parte,
the defendant may apply for an order to set aside the right to
attach order and to quash the writ and, if any property has been
levied upon, to release such property. Section 485.240. This
application is served on the plaintiff and, at the noticed hearing,
the court determines if the plaintiff is entitled to the right to
attach order. Id The defendant may also claim pursuant to
Section 690.50 an exemption as to any property attached under
the ex parte procedure. Section 485.230. Such claim may be
joined with the application in opposition to the order.

For a diagram ‘outlining these procedures, see
Recommendation Relating to Prejudgment Attachment, 11
CAL. L. REvisiION CoOMM’N REPORTS 701, 905 (1973).

Article 1. Right to Attach Order; Issuance of
Writ of Attachment

§ 484.010. Application for order and writ

484.010. Upon the filing of the complaint or at any time
thereafter, the plaintiff may apply pursuant to this article
for a right to attach order and a writ of attachment by
filing an application for the order and writ with the court
in which the action is brought.

Comment. Section 484.010 is similar in content and purpose
to former Section 537. This chapter provides a noticed hearing
procedure for the issuance of a writ of attachment which should
be utilized in most situations. A procedure for the ex parte
issuance of a writ of attachment prior to a noticed hearing on
the probable validity of the plaintiff's claim is provided in
Chapter 5 (commencing with Section 485.010) for use in
exceptional circumstances. See also Chapter 12 (commencing
with Section 492.010) (nonresident attachment); Chapter 6
(commencing with Section 486.010) (temporary protective
order).

Attachment is, of course, a prejudment remedy; after final
judgment, the plaintiff may, if necessary, proceed by way of
execution.
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§ 484.020. Contents of application

484.020. The application shall be executed under oath
and shall include all of the following:

(a) A statement showing that the attachment is sought
to secure the recovery on a claim upon which an
attachment may be issued.

(b) A statement of the amount the plaintiff seeks to
recover from the defendant (the amount of defendant’s
indebtedness over and above all claims which would
diminish the amount of the plaintiff’s recovery) or, if an
attachment is sought for only a part thereof, such partial
amount.

(c) A statement that the attachment is not sought for a
purpose other than the recovery on the claim upon which
the attachment is based.

(d) A statement that the applicant has no information
or belief that the claim is discharged in a proceeding under
the National Bankruptcy Act or that the prosecution of the
action is stayed in a proceeding under the National
Bankruptcy Act.

(e) A description of the property to be attached under
the writ of attachment and a statement that the plaintiff
is informed and believes that such property is subject to
attachment. Where the defendant is a corporation, a
reference to “all corporate property which is subject to
attachment pursuant to subdivision (a) of Code of Civil
Procedure Section 487.010” satisfies the requirements of
this subdivision. Where the defendant is a partnership, a
reference to “all partnership property which is subject to
attachment pursuant to subdivision (b) of Code of Civil
Procedure Section 487.010” satisfies the requirements of
this subdivision. Where the defendant is an individual, the
description of the property shall be reasonably adequate to
permit the defendant to identify the specific property
sought to be attached.

Comment. Section 484.020, together with Section 484.030, is
substantively similar to former Section 538. However, where the
defendant is an individual, subdivision (e) of Section 484.020
requires the plaintiff to include in his application a description
of the property sought to be attached which is reasonably
adequate to permit the defendant to identify such property.
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The writ issued pursuant to Section 484.090 is limited to the
property described in the plaintiff’s application. Thus, the
defendant can determine whether he desires to make a claim
of exemption as to that property. It is believed that, in many
cases, the defendant will be willing to waive his claim and that
this will result in a substantial saving in the time of court and
counsel. It should be noted, however, that, if a right to attach
order is issued under this article, the plaintiff may subsequently
apply ex parte for additional writs pursuant to Article 3
(commencing with Section 484.510). To protect himself from
such future levies, the defendant may claim as exempt any
property not described in the plaintiff’s application. See Section
484.070. A specific description is required only where the
defendant is an individual. Corporations and partnerships
generally have no exempt property. See Sections 487.010 and
487.020 and the Comments thereto. Hence, it is unnecessary to
include a specific description for the purpose of either limiting
the property sought to be attached or facilitating a claim of
exemption.

§ 484.030. Supporting affidavit

'484.030. The application shall be supported by an
affidavit showing that the plaintiff on the facts presented
would be entitled to a judgment on the claim upon which
the attachment is based.

Comment. Section 484.030 continues the requirement of
former Section 538 that the plaintiff’s application for the
issuance of a writ of attachment be supported by appropriate
affidavits. General requirements for these affidavits are
provided in Section 482.040. Of course, several affidavits may be
used which together provide evidence sufficient to entitle the
plaintiff to a judgment in the action. See CODE CIv. PRocC. § 17
(singular number includes the plural). Moreover, the
application itself may contain the necessary supporting
evidence and, since it is executed under oath, it may constitute
a sufficient affidavit for the purposes of this section.

§ 484.040. Notice to defendant

484.040. No order or writ shall be issued under this
article except after a hearing. At least 20 days prior to the
hearing, the defendant shall be served with all of the
following:

(a) A copy of the summons and complaint.

(b) A notice of application and hearing.
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(c) A copy of the application and of any affidavit in
support of the application.

Comment. Section 484.040 is similar to former Section 538.2.
As to the manner of service, see Section 482.070.

§ 484.050. Contents of notice of application and hearing

484.050. The notice of application and hearing shall
inform the defendant of all of the following:

(a) A hearing will be held at a place and at a time, to
be specified in the notice, on plaintiff’s application for a
right to attach order and a writ of attachment.

(b) The order will be issued if the court finds that the
plaintiff’s claim is probably valid and the other
requirements for issuing the order are established. The
hearing is not for the purpose of determining whether the
claim is_actually valid. The determination of the actual
validity of the claim will be made in subsequent
proceedings in the action and will not be affected by the
decisions at the hearing on the application for the order.

(c) If the right to attach order is issued, a writ of
attachment will be issued to attach the property described
in the plaintiff’s application unless the court determines
that such property is exempt from attachment. However,
the order will not be limited to the property described in
the application but may later be extended to any
nonexempt property of the defendant.

(d) If the defendant desires to oppose the issuance of
the order, he shall file with the court a notice of opposition
and supporting affidavit as required by Section 484.060 not
later than five days prior to the date set for hearing.

(e) If the defendant claims that the property described
in the application, or a portion thereof, is exempt from
attachment, he shall include such claim in the notice of
opposition filed pursuant to Section 484.060 or file a
separate claim of exemption with respect to the property
as provided in Section 484.070. If he does not do so, the
claim of exemption will be barred in the absence of a
showing of a change in circumstances occurring after the
hearing.

(f) The defendant may obtain a determination at the
hearing whether property not described in the application
is exempt from attachment, but the failure to claim that
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property not so described is exempt from attachment will
not preclude him from making a claim of exemption with
respect to such property at a later time.

(g) Either the defendant or his attorney or both of
them may be present at the hearing.

(h) The notice shall contain the following statement:
“You may seek the advice of an attorney as to any matter
connected with the plaintiff’s application. Such attorney
should be consulted promptly so that he may assist you
before the time set for hearing.”

Comment. Section 484.050 outlines the basic requirements
for the “notice of application and hearing.” See Section 482.030
(Judicial Council to prescribe forms). No comparable provision
existed under former law.

§ 484.060. Notice of opposition by defendant and
supporting affidavit

484.060. (a) If the defendant desires to oppose the
issuance of the right to attach order sought by plaintiff, he
shall file and serve upon the plaintiff no later than five days
prior to the date set for the hearing a notice of opposition.
The notice shall state the grounds on which the defendant
opposes the issuance of the order and shall be
accompanied by an affidavit supporting any factual issues
raised and points and authorities supporting any legal
issues raised. If the defendant fails to file a notice of
opposition within the time prescribed, he shall not be
permitted to oppose the issuance of the order.

(b) If a defendant filing a notice of opposition desires to
make any claim of exemption as provided in Section
484.070, he may include such claim in the notice of
opposition filed pursuant to this section.

Comment. Section 484.060 is new. No precisely comparable
provision existed under former law. Former Section 538.4 did
require each party to “serve upon the other at least 24 hours
before the hearing any affidavits intended to be introduced at
the hearing, unless the court at the hearing for good cause
shown permits the introduction of affidavits not previously
served.” See also former Sections 556 and 557. However, Section
484.060 requires the defendant to file a notice of opposition,
supporting affidavits, and points and authorities in every case
where he seeks to oppose issuance of a writ. In turn, the plaintiff
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is required to file any counteraffidavits in opposition to a claim
of exemption not later than two days before the hearing date.
See Section 484.070.

§ 484.070. Claim of exemption and supporting affidavit;
notice of opposition

484.070. (a) If the defendant claims that the property
described in the plaintiff’s application, or a portion of such
property, is exempt from attachment, the defendant shall
claim such exemption as provided in this section. If he fails
to do so, he may not later claim such exemption unless he
shows that he did not have a right to the exemption at the
time the plaintiff filed his application and that the right to
the exemption is the result of a change in circumstances
occurring after that time.

(b) If the defendant desires to claim at the hearing that
property not described in the plaintiff’'s application is
exempt from attachment, in whole or in part, the
defendant shall claim such exemption as provided in this
section. Failure to make such claim does not preclude the
defendant from later claiming the exemption. If the claim
is made as provided in this section but the defendant fails
to prove that the property is exempt from attachment, he
may not later claim that the property, or a portion thereof,
is exempt unless he shows that the right to the exemption
is the result of a change in circumstances occurring after
the hearing.

(c) The claim of exemption shall:

(1) Describe the property claimed to be exempt.

(2) Specify the statute section supporting the claim.

(d) The claim of exemption shall be accompanied by an
affidavit supporting any factual issues raised by the claim
and points and authorities supporting any legal issues
raised.

(e) The claim of exemption, together with any
supporting affidavit and points and authorities, shall be
filed and served on the plaintiff not less than five days
before the date set for the hearing.

(f) If the plaintiff desires to oppose the claim of
exemption, he shall file and serve on the defendant, not
less than two days before the date set for the hearing, a
notice of opposition to the claim of exemption,
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accompanied by an affidavit supporting any factual issues
raised and points and authorities supporting any legal
issues raised. If the plaintiff does not file and serve a notice
of opposition as provided in this subdivision, no writ of
attachment shall be issued as to the property claimed to be
exempt. If all of the property described in the plaintiff’s
application is claimed to be exempt and the plaintiff does
not file and serve a notice of opposition as provided in this
subdivision, no hearing shall be held and no right to attach
order or writ of attachment shall be issued.

(g) If the plaintiff files and serves a notice of opposition
to the claim as provided in this section, the defendant has
the burden of proving that the property is exempt from
attachment.

Comment. Section 484.070 provides a prelevy procedure for
claiming an exemption from attachment. Compare Section
690.50 (postlevy claim). See also former Section 537.3
(authorizing defendant’s prelevy claim of exemption for
property “necessary for support”).

§ 484.080. Readiness for hearing; continuances

484.080. (a) At the time set for the hearing, the
plaintiff shall be ready to proceed. If the plaintiff is not
ready, or if he has failed to comply with Section 484.040,
the court may either deny the application for the order or,
for good cause shown, grant the plaintiff a continuance for
a reasonable period. If such a continuance is granted, the
effective period of any protective order issued pursuant to
Chapter 6 (commencing with Section 486.010) may be
extended by the court for a period ending not more than
10 days after the new hearing date if the plaintiff shows a
continuing need for such protective order.

(b) The court may, in its discretion and for good cause
shown, grant the defendant a continuance for a reasonable
period to enable him to oppose the issuance of the right to
attach order. If such a continuance is granted, the court
shall extend the effective period of any protective order
issued pursuant to Chapter 6 (commencing with Section
486.010) for a period ending not more than 10 days after
the new hearing date unless the defendant shows pursuant
to Section 486.100 that the protective order should be
modified or vacated.
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Comment. Section 484.080 is new. No comparable provision
existed under former law.

§ 484.090. Hearing; issuance of order and writ

484.090. (a) At the hearing, the court shall consider
the showing made by the parties appearing and shall issue
a right to attach order if it finds all of the following:

"~ (1) The claim upon which the attachment is based is
one upon which an attachment may be issued.

(2) The plaintiff has established the probable validity of
the claim upon which the attachment is based.

(3) The attachment is not sought for a purpose other
than the recovery on the claim upon which the
attachment is based.

(b) If, in addition to the findings required by
subdivision (a), the court finds that the defendant has
failed to prove that all the property sought to be attached
is exempt from attachment and the plaintiff has provided
the undertaking required by Article 2 (commencing with
Section 489.210) of Chapter 9, it shall issue a writ of
attachment. The writ of attachment shall state the amount
to be secured by the attachment and describe the property
to be levied upon. ,

(c) If the court determines that property of the
defendant is exempt from attachment, in whole or in part,
the right to attach order shall describe such property and
prohibit attachment of such property.

(d) The court’s determinations shall be made upon the
basis of the pleadings and other papers in the record; but,
upon good cause shown, the court may receive and
consider at the hearing additional evidence, oral or
documentary, and additional points and authorities, or it
may continue the hearing for the production of such
additional evidence or points and authorities.

Comment. Section 484.090 is similar in content and purpose
to former Section 538.4. However, former Section 538.4
provided a preference for hearing which is not continued. Also,
the explicit direction that a writ be issued automatically if the
defendant fails to appear is eliminated. Instead, Section 484.060
requires the defendant to file a notice of opposition if he plans
to oppose the issuance of a writ; if he does not so file, he may
not oppose the application. The court must still review the
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application to determine whether or not the plaintiff has made
a prima facie showing for the issuance of the writ. Whether or
not the defendant appears in opposition, the plaintiff has the
burden of proving (1) that his claim is one upon which an
attachment may be issued and (2) the probable validity of such
claim. See Section 481.190.

Former Section 538.4 authorized either party to submit oral
evidence at the hearing. Section 484.090 contemplates that, in
the usual case, the court’s determinations will be made on the
basis of the pleadings, affidavits, and points and authorities filed
prior to the hearing and that an additional evidentiary showing
at the hearing will be allowed only upon good cause. This
procedure should result in a conservation of judicial time
without prejudicing the rights of the parties and should avoid
converting the hearing on a preliminary matter into a full-dress
trial of the merits of the action.

The time limits for filing the required affidavits are provided
in Sections 484.060 and 484.070.

Section 484.090 does not continue the requirement of former
Section 538.4 that the defendant make himself or an agent or
officer available for examination regarding the plaintiff’s claim.

Although no special finding is required, no right to attach
order will be issued if the defendant shows that such order
would violate the National Bankruptcy Act. See Section
484.020(d).

Subdivision (b) of Section 484.090 requires the writ to state
the amount to be secured by the attachment and describe the
property to be levied upon. The writ does not require that levy
be made in any particular order. Contrast the last sentence of
former Section 538.4. Liability for levy upon an excessive
amount of property is dealt with in Chapter 10 (commencing
with Section 490.010).

As to multiple writs, alias writs, and additional writs, see
Sections 482.090 and 484.310 and the Comments thereto.

§ 484.100. Effect of court’s determinations

484.100. The court’s determinations under this chapter
shall have no effect on the determination of any issues in
the action other than issues relevant to proceedings under
this chapter nor shall they affect the rights of the
defendant in any other action arising out of the same
claim. The court’s determinations under this chapter shall
not be given in evidence nor referred to at the trial of any
such action.
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Comment. Section 484.100 makes clear that the
determinations of the court under this chapter have no effect
on the determination of the validity of the plaintiff’s claim in the
action he has brought against the defendant nor do they affect
the defendant’s right to oppose ar attachment or to claim that
property is exempt in another action brought on the same
claim. However, if the court determines that the plaintiff is not
entitled to an attachment because he has failed to establish the
probable validity of his claim or that certain property of the
defendant is exempt, such determinations are binding on the
plaintiff in a subsequent action on the same claim unless the
defendant is no longer entitled to the exemption because of
changed circumstances. Section 484.100 does not, however,
make inadmissible any affidavit filed under this chapter. The
admissibility of such an affidavit is determined by rules of
evidence otherwise applicable.

§ 484.110. Defendant’s defense to action on claim not
affected

484.110. Neither the failure of the defendant to oppose
the issuance of a right to attach order under this chapter
nor the defendant’s failure to rebut any evidence
produced by the plaintiff in connection with proceedings
under this chapter shall constitute a waiver of any defense
to plaintiff’s claim in the action or any other action or have
any effect on the right of the defendant to produce or
exclude evidence at the trial of any such action.

Article 2. Noticed Hearing Procedure for Obtaining
Additional Writs

§ 484.310. Application

484.310. At any time after a right to attach order has
been issued under Article 1 (commencing with Section
484.010) or after the court has found pursuant to Section
485.240 that the plaintiff is entitled to a right to attach
order, the plaintiff may apply for a writ of attachment
under this article by filing an application with the court in
which the action is brought.

Comment. Article 2 (commencing with Section 484.310)
provides a noticed hearing procedure for the issuance of a writ
of attachment after the plaintiff has established at a noticed
hearing that he is entitled to a right to attach order. The
purpose of the noticed hearing here is to determine whether
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the defendant can establish that the property sought to be
levied upon is exempt. If no claim of exemption is made, the
writ is issued and any claim of exemption is barred subject to a
change in circumstances occurring after the hearing. See
Section 484.350. An alternative ex parte procedure for the
issuance of a writ is provided by Article 3 (commencing with
Section 484.510) . Under the latter procedure, the defendant can
establish that property is exempt after it is levied upon if he has
not previously claimed pursuant to subdivision (b) of Section
484.070 that the property was exempt.

Both Article 2 and Article 3 serve the purpose of providing a
procedure for the issuance of additional writs in a new form
where a right to attach order has already been issued. It should
be noted that these procedures are necessary only where the
defendant is an individual. In an action against a corporation or
partnership, the writ issued pursuant to Section 484.090 will
generally refer to all corporate or all partnership property
subject to attachment pursuant to Section 487.010. Hence, the
only “additional” writs necessary will be in the same form. See
Section 482.090.

§ 484.320. Contents of application

484.320. The application shall be executed under oath
and shall include all of the following:

(a) A statement that the plaintiff has been issued a right
to attach order under Article 1 (commencing with Section
484.010) or that the court has found pursuant to Section
485.240 that the plaintiff is entitled to a right to attach
order.

(b) A statement of the amount the plaintiff seeks to
recover from the defendant (the amount of defendant’s
indebtedness over and above all claims which would
diminish the amount of the plaintiff’s recovery) or, if an
attachment is sought for only a part thereof, such partial
amount.

(c) A description of the property to be attached under
the writ of attachment and a statement that the plaintiff
is informed and believes that such property is subject to
attachment. The description shall satisfy the requirements
of Section 484.020.

(d) A statement that the applicant has no information
or belief that the claim is discharged in a proceeding under
the National Bankruptcy Act or that the prosecution of the
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action is stayed in a proceeding under the National
Bankruptcy Act.

Comment. Section 484.320 is comparable to Section 484.020
except that a statement that the plaintiff has established that he
is entitled to a right to attach order is substituted for certain
prerequisites to that order.

§ 484.330. Notice to defendant

484.330. No writ of attachment shall be issued under
this article except after a hearing. At least 20 days prior to
the hearing, the defendant shall be served with both of the
following:

(a) A notice of application and hearing.

(b) A copy of the application.

Comment. Section 484.330 is comparable to Section 484.040.
Service of a copy of the summons and complaint is not required
here because it will have already been accomplished.

§ 484.340. Contents of notice of application and hearing

484.340. The notice of application and hearing shall
inform the defendant of all of the following:

(a) The plaintiff has applied for a writ of attachment to
attach the property described in the application.

(b) A hearing will be held at a place and at a time, to
be specified in the notice, to determine whether the
plaintiff is entitled to the writ.

(c) A writ of attachment will be issued to attach the
property described in the plaintiff’s application unless the
court determines that such property is exempt from
attachment.

(d) If the defendant claims that the property described
in the application, or a portion thereof, is exempt from
attachment, he shall file with the court a claim of
exemption with respect to the property as provided in
Section 484.350 not later than five days prior to the date set
for hearing. If he does not do so, the claim of exemption
will be barred in the absence of a showing of a change in
circumstances occurring after the hearing.

(e) Either the defendant or his attorney or both of
them may be present at the hearing.

(f) The notice shall contain the following statement:
“You may seek the advice of an attorney as to any matter
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connected with the plaintiff’s application. Such attorney
should be consulted promptly so that he may assist you
before the time set for hearing.”

Comment. Section 484.340 is comparable to Section 484.050.
Of course, the hearing here is concerned only with the
defendant’s right, if any, to an exemption and the notice is
accordingly so limited.

§ 484.350. Claim of exemption and supporting affidavit

484.350. (a) If the defendant claims that the property
described in the plaintiff’s application, or a portion of such
property, is exempt from attachment, the defendant shall
claim such exemption as provided in this section. If he fails
to do so, he may not later claim such exemption unless he
shows that he did not have a right to the exemption at the
time the plaintiff filed his application and that the right to
the exemption is the result of a change in circumstances
occurring after that time.

(b) The claim of exemption shall:

(1) Describe the property claimed to be exempt.

(2) Specify the statute section supporting the claim.

(c) The claim of exemption shall be accompanied by an
affidavit supporting any factual issues raised by the claim
and points and authorities supporting any legal issues
raised.

(d) The claim of exemption, together with any
supporting affidavit and points and authorities, shall be
filed and served on the plaintiff not less than five days
before the date set for the hearing.

Comment. Section 484.350 is comparable to subdivisions
(a), (c), (d), and (e) of Section 484.070.

§ 484.360. Plaintiff’s notice of opposition

484.360. (a) If the defendant files and serves a claim of
exemption and the plaintiff desires to oppose the claim, he
shall file and serve on the defendant, not less than two days
before the date set for the hearing, a notice of opposition
to the claim of exemption, accompanied by an affidavit
supporting any factual issues raised and points and
authorities supporting any legal issues raised.

(b) If the defendant files and serves a claim of
exemption and supporting affidavit as provided in Section
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484.350 and the plaintiff does not file and serve a notice of
opposition as provided in this section, no writ of
attachment shall be issued as to the property claimed to be
exempt. If all of the property described in the plaintiff’s
application is claimed to be exempt and the plaintiff does
not file and serve a notice of opposition as provided in this
section, no hearing shall be held and no writ of attachment
shall be issued.

(c) If the plaintiff files and serves a notice of opposition
to the claim as provided in this section, the defendant has
the burden of proving that the property is exempt from
attachment.

Comment. Section 484.360 is comparable to subdivisions (f)
and (g) of Section 484.070.

§ 484.370. Hearing; issuance of writ

484.370. The hearing shall be conducted in the manner
prescribed in Section 484.090 and the court shall issue a
writ of attachment, which shall state the amount to be
secured by the attachment and describe the property to be
levied upon, if it finds all of the following:

(a) A right to attach order has been issued in the action
pursuant to Article 1 (commencing with Section 484.010)
or the court has found pursuant to Section 485.240 that the
plaintiff is entitled to a right to attach order.

(b) The defendant has failed to prove that the property
sought to be attached, or the portion thereof described in
the writ, is exempt from attachment.

(c) The plaintiff has provided the undertaking
required by Article 2 (commencing with Section 489.210)
of Chapter 9.

Comment. Section 484.370 is comparable to Section 484.090.

Article 3. Ex Parte Procedure for Obtaining Additional
Writs

§ 484.510. Application and supporting affidavit

484.510. (a) At any time after a right to attach order
has been issued under Article 1 (commencing with Section
484.010) or after the court has found pursuant to Section
485.240 that the plaintiff is entitled to a right to attach
order, the plaintiff may apply for a writ of attachment
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under this article by filing an application which meets the
requirements of Section 484.320 with the court in which
the action is brought.

(b) The application shall be accompanied by an
affidavit showing that the property sought to be attached
is not exempt from attachment. Such affidavit may be
based on the affiant’s information and belief.

Comment. Article 3 (commencing with Section 484.510)
provides an ex parte procedure for the issuance of a writ after
a right to attach order has been issued following a noticed
hearing. See Comment to Section 484.310. In contrast, Chapter
5 (commencing with Section 485.010) provides a procedure for
the ex parte issuance of both the right to attach order and a writ.
Such relief is, however, available only in exceptional
circumstances. See Section 485.010 and Comment thereto.

§ 484.520. Ex parte hearing; issuance of writ

484.520. The court shall examine the application and
supporting affidavit and shall issue the writ of attachment,
which shall state the amount to be secured by the
attachment and describe the property to be levied upon,
if it finds all of the following:

(a) A right to attach order has been issued in the action
pursuant to Article 1 (commencing with Section 484.010)
or the court has found pursuant to Section 485.240 that the
plaintiff is entitled to a right to attach order.

(b) The affidavit accompanying the application shows
that the property sought to be attached, or the portion
thereof described in the writ, is not exempt from
attachment.

(¢) The plaintiff has provided the wundertaking
required by Article 2 (commencing with Section 489.210)
of Chapter 9.

Comment. Section 484.520 is comparable to Section 484.370
except here the determinations are made ex parte and the
plaintiff must show that the property sought to be attached is
not exempt from attachment. This determination may be
subsequently challenged by the defendant. See Section 484.530.
But cf Sections 484.070(b), 484.530(b).
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§ 484.530. Defendant’s right to claim exemption

484.530. (a) If a writ of attachment is issued under this
article, the defendant may claim an exemption as to the
property levied upon by following the procedure set forth
in Section 690.50. For this purpose, references in Section
690.50 to “the debtor” shall be deemed references to the
defendant, and references in Section 690.50 to ‘“the
creditor” shall be deemed references to the plaintiff.

(b) Notwithstanding subdivision (a), a claim of
exemption shall be denied if such claim has been denied
earlier in the action and there is no change in
circumstances affecting such claim.

Comment. Section 484.530 authorizes the defendant to
make a claim of exemption pursuant to the procedure provided
by Section 690.50. Where, however, a similar claim has been
previously denied, the defendant must show that a change in
circumstances has now made the claim viable. See Section
484.070(b).

A notice of attachment (see Section 488.020) will be served
on the defendant at or about the time his property is levied
upon. The notice will advise him of his right to make a claim of
exemption where the writ has been issued ex parte.

CHAPTER 5. EX PARTE HEARING PROCEDURE
FOR OBTAINING WRIT OF ATTACHMENT

Article 1. Great or Irreparable Injury Requirement

§ 485.010. Prerequisite of great or irreparable injury

485.010. (a) Except as otherwise provided by statute,
no right to attach order or writ of attachment may be
issued pursuant to this chapter unless it appears from facts
shown by affidavit that great or irreparable injury would
result to the plaintiff if issuance of the order were delayed
until the matter could be heard on notice.

(b) The requirement of subdivision (a) is satisfied if
any of the following are shown:

(1) Under the circumstances of the case, it may be
inferred that there is a danger that the property sought to
be attached would be concealed, substantially impaired in
value, or otherwise made unavailable to levy if issuance of
the order were delayed until the matter could be heard on
notice.
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(2) Abulk sales notice has been recorded and published
pursuant to Division 6 (commencing with Section 6101) of
the Commercial Code with respect to a bulk transfer by
the defendant.

(3) An escrow has been opened pursuant to the
provisions of Section 24074 of the Business and Professions
Code with respect to the sale by the defendant of a liquor
license.

(4) Any other circumstance showing that great or
jirreparable injury would result to the plaintiff if issuance
of the order were delayed until the matter could be heard
on notice.

(c) A writ issued solely on a showing under paragraph
(2) of subdivision (b) shall be limited to the property
covered by the bulk sales notice or the proceeds of the sale
of such property. In addition to any other service required
by this title, such writ shall be served by the levying officer
on the transferee or auctioneer identified by the bulk sales
notice not more than five days after the levy of such writ.
A writ issued solely on a showing under paragraph (3) of
subdivision (b) shall be limited to the proceeds of the sale
of the license.

Comment. Section 485.010 is based on former Section 538.5.
Subdivision (a) of former Section 538.5 has been replaced by the
substantively similar provisions of paragraphs (2) and (3) of
subdivision (b) and subdivision (c) of Section 485.010.
Paragraph (3) of subdivision (b) does not, however, modify the
exclusive scheme of priorities provided by Section 24074 of the
Business and Professions Code (see Grover Escrow Corp. v.
Gole, 71 Cal.2d 61, 453 P.2d 461, 77 Cal. Rptr. 21 (1969)) but
merely provides for levy in the circumstances contemplated in
the last paragraph of Section 24074. Subdivisions (b) and (c) of
former Section 538.5 have been replaced by paragraphs (1) and
(4) of subdivision (b) of Section 485.010. These two paragraphs
authorize ex parte relief on a showing of circumstances from
which it may be inferred that there is a danger that property
will be concealed, substantially impaired in value, or otherwise
made unavailable to levy or a showing of any other
circumstance that indicates that the plaintiff would suffer great
or irreparable injury if issuance of the writ were delayed until
the matter could be heard on notice.

The introductory clause to Section 485.010 recognizes the
specific authorization to issue an ex parte attachment provided
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by other statutes. See, e.g, HARB. & NAv. CODE §495.1;
HEALTH & SAF. CoDE § 11501; REv. & TAX. CODE §§ 6713, 7864,
8972, 11472, 12680, 18833, 26251, 30302, and 32352. See also
Chapter 12 (commencing with Section 492.010) (nonresident
attachment).

Article 2. Order Determining Right to Attach;
Issuance of Writ of Attachment

§ 485.210. Application for order and writ; supporting
affidavit

485.210. (a) Upon the filing of the complaint or at any
time thereafter, the plaintiff may apply pursuant to this
article for a right to attach order and a writ of attachment
by filing an application for the order and writ with the
court in which the action is brought.

(b) The application shall satisfy the requirements of
Section 484.020 and, in addition, shall include a statement
showing that the requirement of Section 485.010 is
satisfied.

(c) The application shall be supported by an affidavit
showing all of the following:

(1) The plaintiff on the facts presented would be
entitled to a judgment on the claim upon which the
attachment is based.

(2) The plaintiff would suffer great or irreparable
injury (within the meaning of Section 485.010) if issuance
of the order were delayed until the matter could be heard
on notice.

(3) The property sought to be attached is not exempt
from attachment.

(d) An affidavit in support of the showing required by
paragraph (3) of subdivision (c¢) may be based on the
affiant’s information and belief.

Comment. Section 485210 provides the procedure for
applying ex parte for the issuance of a writ of attachment prior
to a noticed hearing on the probable validity of the plaintiff’s
claim. Compare Sections 484.010-484.030 and 484.510. Compare
also the first paragraph of former Section 538.5.
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§ 485.220. Issuance of order and writ

485.220. (a) The court shall examine the application
and supporting affidavit and, except as provided in Section
486.030, shall issue a right to attach order and writ of
attachment if it finds all of the following:

(1) The claim upon which the attachment is based is
one upon which an attachment may be issued.

(2) The plaintiff has established the probable validity of
the claim upon which the attachment is based.

(3) The attachment is not sought for a purpose other
than the recovery upon the claim upon which the
attachment is based.

(4) The affidavit accompanying the application shows
that the property sought to be attached, or the portion
thereof specified in the writ, is not exempt from
attachment.

(5) The plaintiff will suffer great or irreparable injury
(within the meaning of Section 485.010) if issuance of the
order is delayed until the matter can be heard on notice.

(6) The plaintiff has provided the undertaking
required by Article 2 (commencing with Section 489.210)
of Chapter 9.

(b) The writ of attachment shall state the amount to be
secured by the attachment and describe the property to be
levied upon.

(c) If the court finds that the application and
supporting affidavit do not satisfy the requirements of
Section 485.010, it shall so state and deny the order. If
denial is solely on the ground that Section 485.010 is not
satisfied, the court shall so state and such denial does not
preclude the plaintiff from applying for a right to attach
order and writ of attachment under Chapter 4
(commencing with Section 484.010) with the same
affidavits and supporting papers.

Comment. Section 485.220 provides the procedure for the
ex parte issuance of a writ of attachment prior to a noticed
hearing on the probable validity of the plaintiff's claim.
Compare Section 484.090.

The exception provided in subdivision (a) recognizes that the
court may, in its discretion, issue a temporary protective order
in lieu of a writ of attachment even where the requirements of
this section are satisfied. See Section 486.030 and Comment

6 2 75
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thereto.

§ 485.230. Right to claim exemption

485.230. If a writ of attachment is issued under this
chapter, the defendant may claim the exemptions
provided by Section 487.020 by following the procedure
set forth in Section 690.50. For this purpose, references in
Section 690.50 to “the debtor” shall be deemed references
to the defendant, and references in Section 690.50 to “the
creditor” shall be deemed references to the plaintiff.

Comment. Section 485.230 simply incorporates the claim of
exemption procedure provided by Section 690.50 of this code.
Here, as under Section 484.070, a defendant may claim an
exemption from attachment in advance of levy; e, the
defendant’s claim of exemption is not limited to property
already attached.

§ 485.240. Setting aside right to attach order and
quashing writ

485.240. (a) Any defendant whose property has been
attached pursuant to a writ issued under this chapter may
apply for an order that the right to attach order be set
aside, the writ of attachment quashed, and any property
levied upon pursuant to the writ be released. Such
application shall be made by filing with the court and
serving on the plaintiff a notice of motion.

(b) The notice of motion shall state the grounds on
which the motion is based and shall be accompanied by an
affidavit supporting any factual issues raised and points
and authorities supporting any legal issues raised. It shall
not be grounds to set aside an order that the plaintiff
would not have suffered great or irreparable injury
(within the meaning of Section 485.010) if issuance of the
order had been delayed until the matter could have been
heard on notice.

(c) At the hearing on the motion, the court shall
determine whether the plaintiff is entitled to the right to
attach order. If the court finds that the plaintiff is not
entitled to the right to attach order, it shall order the right
to attach order set aside, the writ of attachment quashed,
and any property levied on pursuant to the writ released.
If the court finds that the plaintiff is entitled to the right
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to attach order, thereafter the plaintiff may apply for
additional writs pursuant to Article 2 (commencing with
Section 484.310) or Article 3 (commencing with Section
484.510) of Chapter 4.

(d) The court’s determinations shall be made upon the
basis of the pleadings and other papers in the record; but,
upon good cause shown, the court may receive and
consider at the hearing additional evidence, oral or
documentary, and additional points and authorities, or it
may continue the hearing for the production of such
additional evidence or points and authorities.

(e) The hearing provided for in this section shall take
precedence over all other civil matters on the calendar of
that day except older matters of the same character.

Comment. Section 485.240 is similar in content and purpose
to the last two sentences of former Section 538.5. Former
Section 556 also provided a procedure for setting aside a writ
that had been improperly or irregularly issued although former
Section 558 specifically authorized amendments to be made to
prevent discharge. The latter provision is unnecessary and is not
continued by statute; the court has the inherent power to
permit a plaintiff to amend his application or supplement his
showing in support of the attachment at or prior to the hearing.

Although in the situation provided for here, the defendant is
the moving party, the plaintiff nevertheless continues to have
the burden of proving (1) that his claim is one upon which an
attachment may be issued and (2) the probable validity of such
claim. Compare Section 484.090.

. Article 3. Procedure for Obtaining Additional Writs

§ 485.510. Application

485.510. At any time after a right to attach order and
writ of attachment have been issued under Article 2
(commencing with Section 485.210), the plaintiff may
apply for an additional writ of attachment under this
article by filing an application with the court in which the
action is brought.

Comment. Sections 485.510 through 485.530 are comparable
to Section 484.510 only here the plaintiff must show that
exceptional circumstances continue his need for the ex parte
issuance of a writ. Nothing, of course, precludes the plaintiff
from applying for a new order and writ pursuant to Article 1 of
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Chapter 4. Moreover,where there has been a hearing pursuant
to Section 485.240 and the plaintiff’s right to attach has been
upheld, the plaintiff may apply for an additional writ pursuant
to the procedures provided in Article 2 (commencing with
Section 484.310) and Article 3 (commencing with Section
484.510) of Chapter 4. See Section 485.240(c).

§ 485.520. Contents of application

485.520. The application shall be executed under oath
and shall include all of the following:

(a) A statement that the plaintiff has been issued a right
to attach order and writ of attachment pursuant to Article
2 (commencing with Section 485.210) in the action.

(b) A statement of the amount the plaintiff seeks to
recover from the defendant (amount of defendant’s
indebtedness over and above all claims which would
diminish the amount of the plaintiff’s recovery) or, if an
attachment is sought for only a part thereof, such partial
amount.

(c) A description of the property to be attached under
the writ of attachment and a statement that the plaintiff
is informed and believes that such property is not exempt
from attachment. The description shall satisfy the
requirements of Section 484.020.

(d) A statement showing that the requirement of
Section 485.010 has been satisfied.

Comment. See Comment to Section 485.510.

§ 485.530. Supporting affidavit

485.530. (a) The application shall be supported by an
affidavit showing both of the following:

(1) The plaintiff would suffer great or irreparable
injury (within the meaning of Section 485.010) if the
issuance of the order were delayed until the matter could
be heard on notice.

(2) The property sought to be attached is not exempt
from attachment.

(b) The affidavit in support of the showing required by
paragraph (2) of subdivision (a) may be based on the
affiant’s information and belief.

Comment. See Comment to Section 485.510.
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§ 485.540. Issuance of writ

485.540. The court shall examine the application and
supporting affidavit and shall issue the writ of attachment,
which shall state the amount to be secured by the
attachment and describe the property to be levied upon,
if it finds all of the following:

(a) A right to attach order has been issued in the action
pursuant to Article 2 (commencing with Section 485.210).

(b) The affidavit accompanying the application shows
that the property sought to be attached, or the portion
thereof specified in the writ, is not exempt from
attachment.

(c) The plaintiff will suffer great or irreparable injury
(within the meaning of Section 485.010) if issuance of the
order is delayed until the matter can be heard on notice.

(d) The plaintiff has provided the undertaking
required by Article 2 (commencing with Section 489.210)
of Chapter 9.

Comment. Section 485.540 is comparable to Section 484.520
except here the court must make a finding that great or
irreparable injury would result to the plaintiff if issuance of the
order were delayed until the matter could be heard on notice.
See Comment to Section 485.510.

CHAPTER 6. TEMPORARY PROTECTIVE ORDER

§ 486:010. Application; supporting affidavit

486.010. (a) At the time of applying for a right to
attach order under Chapter 4 (commencing with Section
484.010), the plaintiff may apply pursuant to this chapter
for a temporary protective order by filing an application
for the order with the court in which the action is brought.

(b) The application shall state what relief is requested
and shall be supported by an affidavit, which may be based
on information and belief, showing that the plaintiff would
suffer great or irreparable injury (within the meaning of
Section 485.010) if the temporary protective order were
not issued.

Comment. Section 486.010 replaces former Section 538.1. In
contrast to former Section 538.1 which provided for the issuance
of a temporary restraining order as a matter of right in every
case, Section 486.010 requires the plaintiff to apply for relief and
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show that such relief is required to avoid great or irreparable
injury to him.

The application required by this section will accompany that
required by Section 484.020, thus permitting the court to make
the determinations required by Section 486.020.

Sections 486.010 and 486.020 provide for the situation where
the plaintiff specifically applies for a temporary protective
order. A temporary protective order may also be issued on the
court’s own motion in lieu of the ex parte issuance of a writ of
attachment pursuant to Section 486.030.

§ 486.020. Ex parte hearing; issuance of order

486.020. The court shall examine the application,
supporting affidavit, and other papers on record and shall
issue a temporary protective order if it finds all of the
following:

(a) The claim upon which the application for
attachment is based is one upon which an attachment may
be issued.

(b) The plaintiff has established the probable validity of
the claim upon which the application for the attachment
is based.

(c) The order is not sought for a purpose other than the
recovery upon the claim upon which the application for
the attachment is based.

(d) The plaintiff will suffer great or irreparable injury
(within the meaning of Section 485.010) if the temporary
protective order is not issued.

(e) The plaintiff has provided the undertaking
required by Article 2 (commencing with Section 489.210)
of Chapter 9.

Comment. Section 486.020 provides for an ex parte
determination of the right to a temporary protective order. See
generally Comment to Section 486.010.

§ 486.030. Issuance of temporary protective order in lieu
of writ of attachment

486.030. (a) Inany case where the plaintiff has applied
for a right to attach order and writ of attachment under
Chapter 5 (commencing with Section 485.010), the court
may in its discretion deny the application for the order and
writ and issue instead a temporary protective order under
this chapter if it determines that the requirements of
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Section 485.220 are satisfied but that the issuance of the
temporary protective order instead of the right to attach
order and writ would be in the interest of justice and
equity to the parties, taking into account the effect on the
defendant of issuing a writ of attachment ex parte, the
effect on the plaintiff of issuing the temporary protective
order instead of the writ, and other factors that bear on
equity and justice under the circumstances of the
particular case. _

(b) If the court issues a temporary protective order
under this section, the plaintiff’s application for a right to
attach order and writ shall be treated as an application for
a right to attach order and writ under Article 1
(commencing with Section 484.010) of Chapter 4 and the
plaintiff shall comply with the requirements of service
provided in Section 484.040.

Comment. Section 486.030 is new. No similar provision
existed under former law. See Comment to Section 486.010.
Where a temporary protective order is issued in lieu of a right
to attach order and writ, the plaintiff’s application for the order
and writ is treated as an application under Article 1 of Chapter
4. The plaintiff must serve the application, notice of application,
and other papers required by Section 484.040 and the
procedures provided thereafter are then followed.

§ 486.040. Contents of temporary protective order
generally :

486.040. The temporary protective order issued under
this chapter shall contain such provisions as the court
determines would be in the interest of justice and equity
to the parties, taking into account the effects on both the
defendant and the plaintiff under the circumstances of the
particular case. _

Comment. Section 486.040 is new; no similar provision
existed under former law. This section directs the court to
consider what provisions in the temporary protective order
would be fair and equitable for both parties. Included in such
provisions may be a specific expiration date. See Section
486.090(a).
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§ 486.050. Effect on transfers in the ordinary course of
business

486.050. (a) Except as otherwise provided in
subdivision (b) and in Sections 486.040 and 486.060, the
temporary protective order may prohibit any transfer by
the defendant-of any of his property in this state subject
to the levy of a writ of attachment.

(b) If the property is farm products held for sale or is
inventory, the order may not prohibit the defendant from
transferring the property in the ordinary course of
business, but the order may impose appropriate
restrictions on the disposition of the proceeds from such
transfer.

Comment. Section 486.050 is based on a comparable
provision in former Section 538.3. Exceptions similar to those
provided by Section 486.060 were also provided by Section
538.3. Section 538.3 also provided:

Without limiting the generality of the phrase “not in the
ordinary course of business”, the payment by the defendant
of an antecedent debt shall not be considered in the
ordinary course of business within the meaning of this
section.
This clause has been eliminated. The court should be able to
frame an effective order under the guidelines provided in
Sections 486.050 and 486.060. Such order may, in appropriate
circumstances, prohibit the payment of antecedent debts.

Section 486.050 merely authorizes the issuance of an order
prohibiting transfers where appropriate (see Section 486.040);
former Section 538.3 seemed to always require the issuance of
an order prohibiting transfers.

§ 486.060. Effect on deposit accounts

486.060. Notwithstanding Section 486.050, the
temporary protective order issued under this chapter shall
permit the defendant to issue any number of checks:

(a) In an aggregate amount of not more than one
thousand dollars ($1,000) against any of his deposit
accounts in this state for any purpose.

(b) In any amount so long as the aggregate amount
remaining on deposit in this state is more than the amount
of the plaintiff’s claim.

(c) In any amount in payment of any payroll expense
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(including taxes and premiums for workmen’s
compensation and unemployment insurance) falling due
in the ordinary course of business prior to the levy of a writ
of attachment.

(d) In any amount in payment for goods thereafter
delivered to the defendant C O.D. for use in his trade,
business, or professmn

(e) In any amount in payment of taxes if penalties will
accrue for any delay in payment.

(f) In any amount in payment of reasonable legal fees
and reasonable costs and expenses required for the
representation of the defendant in the action.

Comment. Section 486.060 is based on comparable
provisions in former Section 538.3. See the Comment to Section
486.050.

§ 486.070. Persons bound by temporary protective order

486.070. Except as otherwise provided by Section
486.110, a temporary protective order issued under this
chapter binds only the defendant.

Comment. Section 486.070 expands the policy of a provision
in former Section 538.1 which absolved any bank from
observing the terms of a restraining order. Section 486.070 does
not, however, affect any other provisions of law such as the law
relating to fraudulent conveyances. See CiIviL CODE
§§ 3439-3440.1.

§ 486.080. Service on defendant

486.080. The temporary protective order shall be
served on the defendant together with the documents
referred to in Section 484.040.

§ 486.090. Expiration of order

486.090. Except as otherwise provided in Sections
484.080, 486.110, and 489.320, the temporary protective
order shall expire at the earliest of the following times:

(a) Forty days after the issuance of the order or, if an
earlier date is prescribed by the court in the order, on such
earlier date.

(b) As to specific property described in the order, when
a levy of attachment upon that property is made by the
plaintiff.
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Comment. Section 486.090 is based on a comparable
provision in former Section 538.3. See also Section 489.320 (court
order terminating temporary protective order).

§ 486.100. Modification or vacation of order on
defendant’s application

486.100. Upon ex parte application of the defendant or,
if the court so orders, after a noticed hearing, the court
may modify or vacate the temporary protective order if it
determines that such action would be in the interest of
justice and equity to the parties, taking into account the
effect on the defendant of the continuance of the original
- order, the effect on the plaintiff of modifying or vacating
the order, and any other factors.

Comment. Section 486.100 expands a comparable provision
in former Section 538.3.

§ 486.110. Lien

486.110. (a) The service upon the defendant of a
temporary protective order pursuant to Section 486.080
creates a lien upon any property, or the proceeds thereof,
which is described in the order, is owned by the defendant
at the time of such service, and is subject to the levy of a
writ of attachment pursuant to this title. The lien is not
valid as against a bona fide purchaser or encumbrancer for
present value or a transferee in the ordinary course of
business.

(b) The lien terminates upon the date of expiration of
the order except with respect to property upon which a
writ of attachment issued upon application of the plaintiff
has been levied during that period. The levy of a writ of
attachment perfects the lien created by the service of the
temporary protective order.

Comment. Section 486.110 is based on former Section 542b.
The levy of a writ of attachment perfects only the lien that could
be initially created by the temporary protective order; hence,
levy of a writ does not affect the prior rights of bona fide
purchasers or buyers in the ordinary course of business who are
not bound by the temporary protective order. Of course,
transfers subsequent to the levy are subject to the lien of
attachment. See Section 488.500(a).
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CHAPTER 7. PROPERTY SUBJECT TO
ATTACHMENT

§ 487.010. Property subject to attachment

487.010. The following property is subject to
attachment:

(a) Where the defendant is a corporation, all corporate
property for which a method of levy is provided by Article
2 (commencing with Section 488.310) of Chapter 8.

(b) Where the defendant is a partnership, all
partnership property for which a method of levy is
provided by Article 2 (commencing with Section 488.310)
of Chapter 8.

(c) Where the defendant is an individual engaged in a
trade, business, or profession, all of his real property and
all of the following property:

(1) Accounts receivable, chattel paper, and choses in
action except any such individual claim with a principal
balance of less than one hundred fifty dollars ($150).

(2) Deposit accounts except the first one thousand
dollars ($1,000) deposited in any single financial
institution or branch thereof; but, if the defendant has
more than one deposit account, the court, upon
application of the plaintiff, may direct that the writ of
attachment be levied on balances of less than one
thousand dollars ($1,000) if an aggregate of one thousand
dollars ($1,000) in all such accounts remains free of levy.

(3) Equipment.

(4) Farm products.

(5) Inventory.

(6) Judgments arising out of the conduct of the trade,
business, or profession.

(7) Money on the premises where the trade, business,
or profession is conducted.

(8) Negotiable documents.

(9) Negotiable instruments.

(10) Securities.

(d) Where the defendant is an individual who is a
partner and is sued for his individual liability as a partner
of a partnership which is engaged in a trade, business, or
profession, all of the defendant’s real property and all of his
property which is of a type described in subdivision (c)
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and which is used or held for use in the partnership’s trade,
business, or profession.

Comment. Section 487.010 is substantially the same as
former Section 537.3. The introductory paragraph of former
Section 537.3 provided that property exempt from execution
was not subject to attachment. The next to last paragraph of
subdivision (b) of Section 537.3 provided that property
necessary for the support of the defendant and his family was
not subject to attachment. These provisions are continued in
Section 487.020.

Subdivisions (a) and (b) of Section 487.010 are in the same in
substance as subdivision (a) of former Section 537.3. These
subdivisions have been revised in part to make clear that
property for which a method of levy is not provided is not
subject to attachment, e.g., copyrights and patents.

Subdivision (c) is substantially the same as subdivision (b) of
former Section 537.3. Some terms have been changed, but their
meaning is still substantially the same, and some types of
property have been added. For example, farm products and
negotiable instruments and documents were apparently not
always subject to levy under former Section 537.3 because none
of them were listed under subdivision (b) of Section 537.3. See
CoM. CopE §§ 9106 (“general intangibles” does not include
instruments), 9109 (“inventory” does not include farm
products). All have been listed under subdivision (c) of Section
487.010.

The method of levy on real property tends to minimize the
impact on the defendant of an attachment of such property. See
Section 488.310 (levy on real property). Accordingly,
attachment of real property is permitted whether or not the
real property is business-related property.

Subdivision (d) has been added to cure an ambiguity in the
former statute. Compare former Section 537.2. As to a
nonpartnership obligation, a judgment creditor of a partner
must apply for a charging order to reach the partner’s interest
in the partnership. Corp. CODE § 15028. However, where the
partnership is sued on a partnership obligation, the plaintiff may
also join the partners individually and, if the plaintiff recovers
judgment against the partnership, he may execute against the
individual property of every partner who is served with
summons. Accordingly, the plaintiff in this situation should also
be able to attach an individual partner’s business-related
property whether or not such property is considered to be
partnership property. For example, an individual partner may
have leased a piece of heavy equipment to the partnership but
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retained an ownership interest. In this situation, the plaintiff
should be able to attach both interests in the equipment, not
merely the partnership’s leasehold interest. Under former
Section 537.2, it was not clear whether “individuals™ included
individuals who were partners sued on their individual liability
for a partnership debt.

Section 487.010 does not affect rules governing priorities
between creditors. See, e.g., CODE C1v. PRoc. § 1206 (laborer’s
preferred claim). Moreover, special rules as to what property is
subject to attachment apply where the attachment is issued
pursuant to Chapter 12 (nonresident attachment). See Section
492.040.

§ 487.020. Property exempt from attachment

487.020. Notwithstanding Section 487.010, the
following property is exempt from attachment:

(a) All property exempt from execution.

(b) Property which is necessary for the support of an
individual defendant and members of his household.

(c) All compensation paid or payable by an employer to
an employee for personal services performed by such
employee whether denominated as wages, salary,
commission, bonus, or otherwise.

(d) All property not subject to attachment pursuant to
Section 487.010.

Comment. Section 487.020 is substantively the same as the
first paragraph of Section 537.3 and the next to last paragraph
of subdivision (b) of that section. See Comment to Section
487.010.

Subdivision (a) embraces not only the exemptions provided
in the 690 series of the Code of Civil Procedure but also
homesteads, spendthrift trusts, and any other special
exemptions provided by law. See, eg., CIviL CODE § 1240
(homestead); Estate of Lawrence, 267 Cal. App.2d 77, 72 Cal.
Rptr. 851 (1968) (spendthrift trust); Robbins v. Bueno, 262 Cal.
App.2d 79, 68 Cal. Rptr. 347 (1968) (property in custodia
legis). See generally 5 B. WITKIN, CALIFORNIA PROCEDURE
Enforcement of Judgment §§ 11-67 at 3396-3442 (2d ed. 1971,
Supp. 1972); E. JACKSON, CALIFORNIA DEBT COLLECTION
PRACTICE §§ 19.1-19.44 at 460-488 (Cal. Cont. Ed. Bar 1968).
Included under subdivision (a) is Section 690.6 (partial
exemption of employee’s earnings). However, Section 690.6 is
totally eclipsed by subdivision (¢) which provides an exemption
from attachment of all earnings arising out of an
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employer-employee relationship but not an exemption for
earnings generally. This does not, of course, affect the federal
exemptions from garnishment. See Consumer Credit
Protection Act, §§301-307, 15 U.S.C. §§ 1671-1677 (1970). It
should be noted that the exemptions provided or incorporated
by Section 487.020 are applicable generally only to individual
defendants. However, this includes an individual defendant
who is a partner and whose property is reached pursuant to
subdivision (d) of Section 487.010. But see CORP. CODE
§ 15025 (2) (c) (partner may not claim exemption in partnership
property attached for partnership debt); Cowan v. Their
Creditors, 77 Cal. 403, 19 P. 755 (1888).

Subdivision (b) provides an additional exemption available to
an individual defendant upon a showing of need.

The California Supreme Court in Randone v. Appellate
Department, 5 Cal.3d 536, 562, 488 P.2d 13, 30, 96 Cal. Rptr. 709,
726 (1971), held that:

[T]he state cannot properly withdraw from a defendant the
essentials he needs to live, to work, to support his family or
to litigate the pending action before an impartial
confirmation of the actual, as opposed to probable, validity
of the creditor’s claim after a hearing on that issue
This title attempts to satisfy the foregoing requirement (1) by
providing prior to levy either an opportunity for the defendant
to claim his exemptions or a requirement that the plaintiff show
that the property sought to be attached is not exempt, (2) by
generally subjecting only business property to levy, (3) by
providing a nonseizure form of levy in many circumstances, and
(4) by authorizing the court to issue a temporary protective
order in lieu of a writ in the exceptional circumstances where
a writ may be issued ex parte.

Subdivision (d) makes clear that property not subject to
attachment under Section 487.010 may be claimed as “exempt”
under the various procedures for claiming an exemption. See,
e.g., Section 485.230.

CHAPTER 8. LEVY PROCEDURES; LIEN OF
ATTACHMENT; MANAGEMENT AND
DISPOSITION
OF ATTACHED PROPERTY

Article 1. General Provisions
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§ 488.010. Writ of attachment :

488.010. (a) The writ of attachment shall identify the
defendant whose property is to be attached. If the writ of
attachment does not describe the property or interest
therein in a manner adequate to permit the levying officer
to execute the writ, the plaintiff shall give to the levying
officer instructions in writing, signed by the plaintiff or his
attorney of record, which contain a description of such
property adequate to permit the levying officer to execute
the writ. ‘

(b) Where the property sought to be attached is real
property standing in the name of a third person, whether
alone or together with the defendant, the writ of
attachment shall identify such third person.

Comment. Section 488.010 requires the writ of attachment
to identify the defendant and certain third persons. Where the
defendant is an individual, the writ will also usually describe the
property sought to be attached in a manner adequate to permit
the levying officer to execute the writ. See Section 484.020 and
Comment thereto. Where an adequate description is not
contained in the writ, the plaintiff must furnish adequate
instructions in writing. This continues the substance of the first
paragraph of former Section 542.

§ 488.020. Notice of attachment

488.020. The notice of attachment shall inform the
person who is served with the attachment of all of the
following:

(a) The capacity in which he has been served.

(b) The specific property which is sought to be
attached.

(c) Hisrights under the attachment, including the right
to make a third-party claim pursuant to Section 689.

(d) His duties under the attachment.

Comment. Section 488.020 is new; no comparable provision
existed under former law since the form of the “notice of
attachment” was not prescribed by statute. Section 488.020
provides general guidance to the Judicial Council as to certain
matters which should be included in the notice of attachment.
See Section 482.030 (Judicial Council to prescribe form of
notices and other documents used under this title). See also
Section 489.230 (notice of undertaking).
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§ 488.030. Levying officer to execute writ

488.030. (a) A writ of attachment shall be directed to
a levying officer in the county in which property of the
defendant described in the writ may be located.

(b) Upon the receipt of written instructions from the
plaintiff, or his attorney of record, the levying officer to
whom the writ is directed and delivered shall execute the
same without delay in the manner provided in this
chapter. i

(c) Where a copy of the summons and complaint has
not previously been served on the defendant, the plaintiff
or his attorney of record shall instruct the levying officer
to make such service at the same time he serves the
defendant with a copy of the writ of attachment.

Comment. Subdivision (a) of Section 488.030 is based on the
first portion of the first sentence of former Section 540.
Subdivision (b) incorporates the substance of the introductory
paragraph of former Section 542. See also former Section 543.

§ 488.040. Person on whom service may be made

488.040. (a) Service of a writ and a notice of
attachment upon (1) a bank, (2) a savings and loan
association, (3) a credit union, (4) a title insurance
company or underwritten title company (as defined in
Section 12402 of the Insurance Code), or (5) an industrial
loan company (as defined in Section 18003 of the Financial
Code) shall be made at the office or branch thereof which
has actual possession of the property levied upon or at
which the deposit account levied upon is carried and shall
be made upon the officer, manager, or other person in
charge of such office or branch at the time of service.

(b) Except as provided in subdivision (a), service of a
writ and a notice of attachment shall be made upon a
person upon whom summons may be served.

Comment. Section 488.040 states who should be served with
a writ and a notice of attachment. Subdivision (a) is based on
the last sentence of subdivision 5 of former Section 542.
Subdivision (b) is substantially equivalent to the first sentence
of subdivision 5 of former Section 542 and incorporates the
provisions of Sections 416.10 through 416.90. As to the manner
of service, see Section 482.070.

6 2 275
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§ 488.045. Discretion of levying officer to remove
property or place keeper in possession

488.045. Except as otherwise provided by statute,
where a levying officer is directed to take property into
custody, he may do so either by removing the property to
a place of safekeeping or by installing a keeper.

Comment. Section 488.045 makes clear that, where a
levying officer is directed to attach property which must be
taken into his custody, he generally has the discretion to make
the levy either by installing a keeper or removing the property
to a warehouse or other place of safekeeping. However, the
introductory clause recognizes that in certain situations there is
a specific procedure required by statute. See Section 488.360
(levy on inventory of a going business).

§ 488.050. Prerequisites to the seizure of property

488.050. As a prerequisite to the taking of possession of
property by the levying officer under this chapter,
whether by keeper or otherwise, the plaintiff shall be
required to deposit with the levying officer a sum of
money sufficient to pay the expenses of taking and
keeping safely such property for a period not to exceed 15
days. In the event that further detention of the property
is required, the levying officer shall, from time to time,
make written demand upon the plaintiff or his attorney of
record for further deposits to cover estimated expenses for
periods not to exceed 90 days each. Such demand shall be
served as provided in Section 1011 or by depositing such
notice in the post office in a sealed envelope, as first-class
registered mail, postage prepaid, addressed to the person
on whom it is served at his last known office or place of
residence. In the event that the money so demanded is not
paid within the time specified in the demand, the levying
officer shall release the property to the defendant in the
manner provided in Section 488.560.

Comment. Section 488.050 is substantively similar to the first
four sentences of subdivision 4 of former Section 542. Section
488.050, however, gives the levying officer authority to demand
additional deposits for expenses (after the first 15 days) for 90
days rather than the five days formerly provided by subdivision
4. There was no reason to have such a short period after it had
become apparent that the property would probably be held for
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substantial periods pending a final determination in the action.

§ 488.060. Limitations on liability of levying officer

488.060. (a) The levying officer is not liable for failure
to take or hold property unless the plaintiff has fully
complied with the provisions of Section 488.050.

(b) The levying officer is not liable either to the
plaintiff or the defendant for loss by fire, theft, injury, or
damage of any kind to personal property while in the
possession of the levying officer either in a warehouse or
in the custody of a keeper or en route to or from a
warehouse unless the levying officer is negligent in his
care or handling of the property.

Comment. Section 488.060 is substantively identical to the
last two sentences of former subdivision 4 of Section 542.

§ 488.070. Return of writ

488.070. The levying officer shall return the writ to the
clerk of the court from which the writ issued with a
certificate of his proceedings endorsed thereon or
attached thereto. Such return shall be made promptly in
accordance with the instructions given to the officer at the
time the writ is delivered to him but in no event later than
60 days after the officer receives the writ.

Comment. Section 488.070 is based on a portion of former
Section 559. The provisions in Section 559 relating to the
defendant’s undertaking in lieu of attachment have been
replaced generally by Section 489.310. The maximum time limit
has been increased from 30 to 60 days so that, where substituted
service is required, it may be completed before the return is
made. See, e.g, Section 488.310.

§ 488.080. Inventory

488.080. (a) The levying officer shall make a full
inventory of property attached and return such inventory
with the writ as provided in Section 488.070.

(b) The levying officer, at the time of service, shall
request any person who retains property in his possession
or any account debtor or judgment debtor levied upon to
give him a memorandum, describing the property or debt
and stating its value or the amount owing, within 10 days
after such service. If the person fails to give such
memorandum within the time specified, the levying
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officer shall state such fact at the time he makes his return
pursuant to Section 488.070. A person failing to give such
memorandum within the time specified may be required
to pay the costs of any proceedings taken for the purpose
of obtaining the information required by such
memorandum.

Comment. Section 488.080 restates the substance of former
Section 546.

§ 488.090. Third-party claims

488.090. A third person shall claim an interest in
personal property attached in the manner provided for
third-party claims after levy under execution.

Comment. Section 488.090 restates the substance of former
Section 549 and incorporates the procedures provided by
Section 689. Section 689 provides a third-party claim procedure
for personalty only. Where a third person claims an interest in
real property, he may proceed by way of a complaint in
intervention (see Beshara v. Goldberg, 221 Cal. App.2d 392, 34
Cal. Rptr. 501 (1963)) or by a separate action to quiet title. See
First Nat'l Bank v. Kinslow, 8 Cal.2d 339, 65 P.2d 796 (1937). See
generally 3 B.WITKIN, CALIFORNIA PROCEDURE Pleading § 211
at 1883 (2d ed. 1971); 5 B. WITKIN, CALIFORNIA PROCEDURE
Enforcement of Judgment § 115 at 3481 (2d ed. 1971).

Article 2. Method of Levy on Particular Types of
Property

§ 488.310. Real property

488.310. (a) To attach an interest in real property, the
levying officer shall record with the office of the county
recorder of the county where the property is located a
copy of the writ and the notice of attachment.

(b) Where, on the date of recording, the property
stands in the name of a third person, either alone or
together with the defendant, the recorder shall index such
attachment when recorded in the names of both the
defendant and such third person. ,

(c) Promptly after recording and in no event more
than 15 days after the date of recording, the levying officer
shall mail a copy of the writ and the notice to the
defendant and to any third person in whose name the
property stands on the date of recording. Such copies shall
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be mailed to the address of the defendant and any third
person as shown by the records of the office of the tax
assessor of the county where the property is located.

(d) Promptly after recording and in no event more
than 15 days after the date of recording, the levying officer
shall serve an occupant of the property with a copy of the
writ and the notice of attachment or, if there is no
occupant on the property at the time service is attempted,
the levying officer shall post a copy of the writ and notice
in a conspicuous place on the property attached. Service
upon the occupant may be made by leaving the copy of the
writ and notice with the occupant personally, or, in his
absence, with any person, of suitable age and discretion,
found upon the property at the time service is attempted
and who is either an employee or agent of such occupant
or a member of his family or household. Where the
property described in the writ consists of more than one
distinct lot, parcel, or governmental subdivision and any of
such lots, parcels, or governmental subdivisions lie with
relation to any of the others so as to form one or more
continuous, unbroken tracts, only one service or posting
need be made under this subdivision as to each such
continuous, unbroken tract.

(e) A failure to send the notices required by subdivision
(c) or to post or serve notice pursuant to subdivision (d)
shall not affect the lien created pursuant to subdivision
(a).

Comment. Section 488.310 provides the method by which
real property is attached. This section is based on subdivisions
1 and 2 of former Section 542. However, Section 488.310
eliminates the requirement of service on an occupant or posting
as an element of a proper Jevy. Compare former Section 542(1),
(2). See Schwartz v. Cowell, 71'Cal. 306, 12 P. 252 (1886); Clark
v. Andrews, 109 Cal. App.2d '193, 240 P.2d 330 (1952); Alpha
Stores, Ltd. v. You Bet Mining Co., 18 Cal. App.2d 252, 63 P.2d
1139 (1936). Service is still required upon the occupant and
copies of the writ and the notice must be mailed as well to the
defendant and to any third person in whose name the property
stands of record on the date'of levy, but these are not conditions
of a valid levy. It might be noted, however, that the failure to
perform these acts may bé evidence of malice sufficient to
support punitive damages in ah action for wrongful attachment

1
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where the failure is due to action or inaction by the plaintiff. See
generally Section 490.010 (acts constituting wrongful
attachment).

§ 488.320. '\ Tangible personal property in possession of
defendant

488.320. (a) Except as otherwise provided by this
article, to attach tangible personal property in the
possession of the defendant, the levying officer shall take
such property into custody.

(b) At the time of levy or promptly thereafter, the
levying officer shall serve the defendant with a copy of the
writ and the notice of attachment. A failure to serve the
defendant pursuant to this subdivision shall not affect the
lien created pursuant to subdivision (a).

Comment. Section 488.320 provides the general method by
which tangible personal property in the possession of the
defendant is attached. This section is based on subdivision 3 of
former Section 542 which provided in part: “Personal property,
capable of manual delivery, in the possession of the defendant,
must be attached by taking it into custody. ...” Former law
distinguished between property capable and property not
capable of manual delivery. As to the latter, subdivision 5
provided in part:

{Plersonal property not capable of manual delivery shall be

attached by leaving with the [person] ... having in his

possession, or under his control, such . .. personal property

... a copy of the writ, and . . . a notice that the . . . personal

property in his possession, or under his control, belonging

to the defendant, [is] attached in pursuance of such writ.
It was held that this provision authorized levy by notice even
on the defendant where property was not reasonably capable of
being moved. See Raventas v. Green, 57 Cal. 254 (188l)
(growing crops prior to the enactment of a specific provision
dealing with such property); Irilarry v. Byers, 84 Cal. App. 28,
257 P. 540 (1927) (steam shovel). Apparently under former law,
the plaintiff determined which class of property the particular
asset fell into and instructed the sheriff accordingly. If his
determination was wrong, the attachment presumably was
invalid. The major difficulty with that scheme was that, where
levy was properly made by notice alone, the protection for
subsequent transferees of the property was inadequate. In place
of this, Section 488.320 provides for levy by custody (whether by
keeper or storage) subject to certain broad exceptions provided
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by other sections. See Sections 488.340 (equipment), 488.350
(motor vehicles), 488360 (farm products and business
inventory). Levy by seizure, while sometimes more expensive
for the parties to the action, eliminates any ambiguity and
protects innocent transferees.

§ 488.330. Tangible personal property in possession of
third person

488:330. (a) Except as otherwise provided in this
article, to attach tangible personal property belonging to
the defendant but in the possession of another person, the
levying officer shall personally serve upon such person a
copy of the writ and the notice of attachment.

(b) Atany time, upon the demand of such third person,
the levying officer shall take such property into custody,
by keeper or otherwise. In such case, the levying officer
shall make demand on the plaintiff for expenses in the
manner provided in Section 488.050; and, if the money so
demanded is not paid within the time specified in the
demand, the levying officer shall release the property to
the person from whom it was taken in the manner
provided in Section 488.560.

(c) Promptly after levy and in no event more than 45
days after levy, the levying officer shall serve the
defendant with a copy of the writ and the notice of
attachment. A failure to serve the defendant pursuant to
this subdivision shall not affect the lien created pursuant
to subdivision (a).

(d) Where goods are subject to a negotiable document,
such goods may not be attached but the negotiable
document may be attached in the manner provided by
Section 488.400.

Comment. Section 488.330 provides the general method by
which tangible personal property in the possession of a person
other than the defendant is attached. Such property, where
capable of manual delivery, was not covered at all under the
former statute. Two older cases suggested that, at least where
the third person was a pledgee, such property should have been
levied upon by notice to the third person. Moreover, possession
could only be obtained by court order (see Treadwell v. Davis,
34 Cal. 601 (1868)), and seizure by the levying officer without

such an order could subject him to liability as a convertor of the
goods. See Dubois v. Spinks, 114 Cal. 289, 46 P. 95 (1896).
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Personal property, not capable of manual delivery, was covered
by subdivision 5 of former Section 542 which provided also for
levy by notice. See Comment to Section 488.320. Section 488.330
makes clear that levy upon tangible personal property in the
possession of a third person shall generally be by notice. The
introductory clause to subdivision (a) recognizes that there are
exceptions to the rule provided here. For example, subdivision
(d) states a specific exception for goods subject to a negotiable
document of title. See Section 488.400.

Subdivision (b) is based on a portion of the first paragraph of
former Section 544 which permitted a garnishee to deliver up
the garnished property to the levying officer. But cf Agnew v.
Cronin, 148 Cal. App.2d 117, 306 P.2d 527 (1957) (garnishee has
duty to protect rights of his obligee). The liability of the
garnishee where such delivery is not made is now provided for
by Section 488.550.

The duty of the person in possession to provide the levying
officer with an inventory of any property which he retains in his
possession is set forth in Section 488.080.

Subdivision (c) also requires service of the writ and notice on
the defendant, but such service is not a condition of a valid levy.

§ 488.340. Equipment of a going business

488.340. (a) Except as provided by Section 488.350, to
attach equipment of a going business, the levying officer
shall file with the Office of the Secretary of State a notice,
in the form prescribed by the Secretary of State, which
shall contain all of the following:

(1) The name and mailing address, if known, of both
the plaintiff and the defendant in the described action.

(2) A description of the specific property attached.

(3) A statement that the plaintiff in the action has
acquired an attachment lien in the specified property of
the defendant.

(b) Promptly after filing and in no event more than 45
days after filing, the levying officer shall serve the
defendant with a copy of the writ and the notice of
attachment. A failure to serve the defendant pursuant to
this subdivision shall not affect the lien created pursuant
to subdivision (a).

(c) The fee for filing and indexing each notice of
attachment, notice of extension, or notice of release in the
Office of the Secretary of State is three dollars ($3).
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(d) Upon the request of any person, the Secretary of
State shall issue his certificate showing whether there is on
file, on the date and hour stated therein, any notice of
attachment, naming a particular person, and if a notice is
on file, giving the date and hour of filing of each notice and
the name of the plaintiff. The fee for the certificate issued
by the Secretary of State is two dollars ($2). A combined
certificate may be issued pursuant to Section 7203 of the
Government Code. Upon request, the Secretary of State
shall furnish a copy of any notice of attachment or notice
affecting a notice of attachment for a fee of one dollar ($1)
per page.

Comment. Subdivisions (a) and (b) of Section 488.340 are
comparable to former Section 542.1. The term “equipment” is
defined by Section 481.100. Where doubt exists whether an item
of property is personalty (equipment) or realty (fixture), it is
suggested that levy be made pursuant to both this section and
Section 488.310. See Comment to Section 481.100. It should be
noted that the operation of this section is limited to equipment
of a going business. Where a business has failed or ceased, the
provisions of Section 488.320 would apply.

The exceptions provided for motor vehicles and vessels under
the former law are also recognized here by the reference to
Section 488.350. \

Subdivision (b) requires service of the writ and notice on the
defendant, but such service is not a condition of a valid levy.

Subdivision (c) is substantively identical to subdivision (a) of
former Section 542.2.

Subdivision (d) is substantively identical to former Section
542.3.

§ 488.350. Motor vehicles and vessels

488.350. (a) To attach a motor vehicle or vessel for
which a certificate of ownership has been issued by the
Department of Motor Vehicles and which is equipment of
a going business, the levying officer shall file with the
Department of Motor Vehicles a notice which shall
contain all of the following:

(1) The name and mailing address, if known, of both
the plaintiff and the defendant in the described action.
(2) A description of the vehicle or vessel attached.

(3) A statement that the plaintiff in the action has
acquired an attachment lien in such vehicle or vessel.
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(b) Promptly after filing and in no event more than 45
days after the date of filing pursuant to this section, the
levying officer shall serve the defendant with a copy of the
writ and the notice of attachment.

(c) Promptly after filing and in no event more than 30
days after the date of filing pursuant to this section, the
levying officer shall determine from the department the
name and address of the legal owner, if any, of the vehicle
or vessel as shown by the records of the department on the
date of filing and shall serve such legal owner with a copy
of the writ and the notice of attachment.

(d) The lien of attachment acquired pursuant to levy
under this section does not affect the rights of a person
who is a bona fide purchaser of the vehicle or vessel and
obtains possession of both the vehicle or vessel and its
certificate of ownership.

(e) A failure to serve the defendant pursuant to
subdivision (b) or the legal owner pursuant to subdivision
(c) shall not affect the lien created pursuant to subdivision
(a).

(f) The fee for filing and indexing each notice of
attachment, notice of extension, or notice of release with
the Department of Motor Vehicles is three dollars ($3).
Upon the request of any person, the Department of Motor
Vehicles shall issue its certificate showing whether there
is on file, on the date and hour stated therein, any notice
of attachment, naming a particular person, and if a notice
is on file, giving the date and hour of filing of each notice
and the name of the plaintiff. The fee for the certificate
issued by the department is two dollars ($2). Upon
request, the department shall furnish a copy of any notice
of attachment or notice affecting a notice of attachment
for a fee of one dollar ($1) per page.

Comment. Section 488.350, which is new, provides an
exception to the method of levy on equipment of a going
business provided by Section 488.340. Where the equipment is
a motor vehicle or a vessel, Section 488.350 substitutes filing
with the Department of Motor Vehicles (DMV) in place of
filing with the Secretary of State. The requirement of filing with
the DMV is comparable to the procedure for perfection of
consensual security interests in motor vehicles and vessels. See

VEH. CODE §§ 6300 and 6301 (motor vehicles), 9919 and 9920
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(vessels). See also CoM. CODE § 9302 (4) (“A security interest in
a vehicle or vessel required to be registered under the Vehicle
Code which is not inventory may be perfected only as provided
in the Vehicle Code.”). Note that this section deals only with
motor vehicles and vessels which are equipment of a going
business. It does not deal with inventory (see Section 488.360)
nor does it deal with motor vehicles or vessels generally. See
Sections 488.320 (levy on tangible personal property in the
possession of the defendant), 487.010-487.020 (property subject
to attachment).

Subdivisions (b) and (c¢) require service of the writ and
notice on the defendant and the legal owner, if any, but such
service is not a condition of a valid levy. It should be noted that
nothing in this section affects the rule provided in Section
689b (2) which requires an attaching creditor to pay off a prior
security interest if the secured party so demands.

Section 488.350 does not require the certificate of ownership
to be seized as a condition of a valid levy. Compare VEH. CODE
§ 6300 (deposit of properly endorsed certificate of ownership a
condition for perfection of a security interest). Accordingly, it
is possible that a vehicle which is equipment of a going business
could be attached pursuant to this section and subsequently be
sold to a person who is without knowledge of the prior
attachment. In such a situation, subdivision (d) permits the
purchaser to acquire the vehicle free of the prior lien. In_this
regard, however, it should be noted that the records of the
DMV should generally inform the purchaser of the prior lien
and the defendant may be subject to punishment for contempt
for selling the vehicle in violation of the terms of a restraining
order or the writ. See Section 1209(5) (disobedience of court’s
process an act of contempt).

§ 488.360. Farm products and inventory of a going
business

488.360. (a) To attach farm products or inventory of a
going business, if the defendant consents, the levying
officer shall place a keeper in charge of such property for
a period not to exceed 10 days. During such period, the
defendant may continue to operate his farm or business at
his own expense provided all sales are final and are for cash
or the equivalent of cash. For the purposes of this
subdivision, payment by check or by a credit card issued
by a person other than the defendant shall be deemed the
equivalent of a cash payment. The levying officer shall
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incur no liability for accepting payment in the form of a
cash equivalent. The proceeds from all sales shall be given
to the keeper for the purposes of the levy unless otherwise
authorized by the plaintiff. If the defendant does not
consent or, in any event, after the end of such 10-day
period, the levying officer shall take such property into his
exclusive custody unless other disposition is made by the
parties to the action. At the time of levy or promptly
thereafter, the levying officer shall serve the defendant
with a copy of the writ and the notice of attachment.
(b) Where property is levied upon pursuant to
subdivision (a), the defendant may apply for an order
pursuant to this subdivision for the release of property
essential for the support of the defendant and his family.
Such application shall be made by filing with the court and
serving on the plaintiff a notice of motion. Service on the
plaintiff shall be made not less than three days prior to the
date set for hearing. The hearing shall be held not more
than five days after the filing of the motion, unless for good
cause, the court orders otherwise. The notice of motion
shall state the relief requested and shall be accompanied
by an affidavit supporting any factual issues raised and
points and authorities supporting any legal issues raised. At
the hearing on the motion, the defendant has the burden
of showing that the property, or a portion thereof,
attached pursuant to subdivision (a) and the proceeds
therefrom are essential for the support of himself and his
family. Upon such showing, the court shall order the
removal of the keeper and return the defendant to
possession of such property as is essential for the support
of himself and his family and may make such further order
as the court deems appropriate to protect the plaintiff
against frustration of the collection of his claim. Such order
may permit the plaintiff to levy by filing pursuant to
subdivision (c¢) and may provide reasonable restrictions on
the disposition of the property previously levied upon.
(c) Notwithstanding the provisions of subdivision (a),
upon the election and the instructions of the plaintiff, the
levying officer shall attach farm products or inventory of
a going business by filing a notice in the form prescribed
by the Secretary of State which indicates that the plaintiff
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has acquired an attachment lien on the farm products or
inventory of the defendant. When the property is crops or
timber to be cut, the notice shall be recorded in the office
of the county recorder in the county where the land on
which the crops are growing or on which the timber is
standing is located. Where, on the date of recording, the
land on which the crops are growing or on which the
timber is standing stands in the name of a third person,
either alone or together with the defendant, the recorder
shall index such attachment when recorded in the names
of both the defendant and such third person. In all other
cases, the notice shall be filed in the office of the Secretary
of State. The fee for filing and indexing each notice of
attachment, notice of extension, or notice of release in the
office of the Secretary of State is three dollars ($3). Upon
the request of any person, the Secretary of State shall issue
his certificate showing whether there is on file, on the date
and hour stated therein, any notice of attachment, naming
a particular person, and if a notice is on file, giving the date
and hour of filing of each notice and the name of the
plaintiff. The fee for the certificate issued by the Secretary
of State is two dollars ($2). A combined certificate may be
issued pursuant to Section 7203 of the Government Code.
Upon request, the Secretary of State shall furnish a copy
of any notice of attachment or notice affecting a notice of
attachment for a fee of one dollar ($1) per page. A lien
acquired pursuant to this subdivision shall provide the
plaintiff the same rights and priorities in the attached
property and proceeds of the attached property as those
of a secured party with a perfected security interest in
collateral where the filed financing statement covering
the original collateral also covers proceeds. Promptly after
filing and in no event more than 15 days after the date of
filing pursuant to this subdivision, the levying officer shall
serve the defendant with a copy of the writ and the notice
of attachment.

(d) A failure to serve the defendant pursuant to
subdivision (a) or (c) shall not affect the lien created
pursuant to either subdivision.

Comment. Section 488.360 provides special methods for
attaching farm products and the inventory of a going business.
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The terms “farm products” and “inventory” are defined by
Sections 481.110 and 481.120, respectively. As to businesses, this
section replaces a portion of subdivision 3 of former Section 542.
Subdivision (a) preserves the basic approach of installing a
keeper for a short period of time while permitting the business
to continue to operate and then taking exclusive custody.
However, this section is limited to farm products and inventory.
Equipment is attached only by filing pursuant to Section
488.340. Subdivision (a) also makes some additional minor
changes. It makes clear that the defendant must be served with
a copy of the writ and notice of attachment and permits sales
where payment is by check or by a credit card not issued by the
defendant, e.g., BankAmericard or Master Charge. It should be
noted that subdivision (a) permits (as did former law) the
parties to make an alternate disposition of the property; this
may include the creation of a consensual security interest with
adequate provisions for accounting for proceeds. If an
agreement cannot be reached or the defendant cannot obtain
relief under subdivision (b), the property is seized. Subdivision
(a) also replaces the first paragraph of both subdivision 1a and
subdivision 2a of former Section 542. These paragraphs
provided for levy upon growing crops by filing with the county
recorder. Levy by recordation is now provided as an alternative
method pursuant to subdivision (c). See discussion infra. See
also CoM. CODE § 9401 (1).

Subdivision (b) provides a procedure for relief where the
defendant can show that the property attached is essential for
the support of himself and his family. In these circumstances,
the court must order the return of essentials to the defendant
but it may also require the defendant to care for the property
and may place reasonable restrictions on the disposition of such
property. For example, it may direct the defendant to maintain
adequate insurance, to care for and preserve the property, to
account for proceeds of sale, to permit reasonable inspections of
the property and his books, and to furnish the plaintiff with
periodic accounts. ‘

Subdivision (c¢) permits the plaintiff to elect initially an
alternate method of levy comparable to the perfection by filing .
of a consensual security interest in inventory under the
Commercial Code. Compare ‘CoM. CODE §9302. The
attachment lien acquired by filing not only provides the
plaintiff with a “floating lien” on inventory but also gives the
plaintiff the same rights and priorities in proceeds as those of a
secured party who has obtained rights in proceeds of collateral
under Section 9306 of the Commercial Code. Although
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subdivision (2) of Section 9306 appears to continue a security
interest in the original collateral after it is sold, as well as in
proceeds, the appearance is deceiving because Section 9307
provides that a buyer in the ordinary course of business takes
free from the security interest in inventory (except farm
products) even though he knows of it. Subdivision (c)
accomplishes this same result by granting the plaintiff the same
rights and priorities as those of a secured party under the
Commercial Code. Obviously, subdivision (¢) does not provide
a plaintiff the same degree of security as does subdivision (a).
It does, however, provide a priority over other creditors and, if
the business continues to be solvent, it may offer an adequate
measure of security with a minimal interference with the
defendant’s affairs. Although subdivisions (a) and (c) require
service of the writ and notice on the defendant, such service is
not a condition of a valid levy.

§ 488.370. Accounts receivable; choses in action

488.370. (a) Toattach an account receivable or a chose
in action, the levying officer shall serve the account debtor
or, in the case of an interest in or a claim under an
insurance policy, the insurer with a copy of the writ and
the notice of attachment.

(b) Promptly after service on the account debtor or
insurer and in no event more than 45 days after the date
of service on the account debtor or insurer, the levying
officer shall serve the defendant and any other person
identified in writing by the account debtor or insurer as an
obligee with a copy of the writ and the notice of
attachment. The levying officer shall incur no liability for
serving any person identified by the account debtor or
insurer as an obligee. A failure to serve the defendant or
other obligees pursuant to this subdivision shall not affect
the lien created pursuant to subdivision (a).

Comment. Section 488.370 provides the method by which
accounts receivable and choses in action are attached. The term
“account receivable” is defined by Section 481.030; “chose in
action” is defined by Section 481.050. Both types of property are
attached by serving the “account debtor” who is defined by
Section 481.020. This procedure is comparable to that provided
by subdivision 5 of former Section 542. The duty of the obligor
to give an account of the amount owing is set forth in Section
488.080. Subdivision (b) also requires service of the writ and
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notice on the defendant and certain obligees, but such service
is not a condition of a valid levy.

§ 488.380. Chattel paper

488.380. (a) To attach chattel paper, the levying
officer shall (1) serve the person in possession of such
chattel paper with a copy of the writ and the notice of
attachment and (2) if the chattel paper is in the possession
of the defendant, take the chattel paper into custody.

(b) If the chattel paper is not in the possession of the
defendant, promptly after levy and in no event more than
45 days after levy, the levying officer shall serve the
defendant with a copy of the writ and the notice of
attachment.

(c) Promptly after the attachment of the chattel paper
and in no event more than 45 days after the chattel paper
is attached, the levying officer shall serve the account
debtor obligated on the attached chattel paper with a copy
of the writ and the notice of attachment. Until such service
is completed, the attachment shall in no way affect the
rights and duties of the account debtor. After such service
is completed, the account debtor shall make any payments
required under the chattel paper to the levying officer.

(d) A failure to serve the defendant pursuant to
subdivision (b) or the account debtor pursuant to
subdivision (c) shall not affect the lien created pursuant to
subdivision (a).

(e) Any payments required by the chattel paper and
made by the account debtor to the person in possession of
the chattel paper after levy shall be delivered by such
person to the levying officer to be held pursuant to the
attachment.

Comment. Section 488.380 provides the method by which
chattel paper is attached. The term “chattel paper” is defined
by Section 481.040. Chattel paper is attached by serving the
person in possession of such chattel paper with a copy of the
writ and the notice of attachment and, if the chattel paper is in
the possession of the defendant, taking the chattel paper into
custody. This procedure will generally prevent further transfers
of the chattel paper and provide the plaintiff priority over other
attaching creditors. Former attachment law did not use the
term “chattel paper.” However, the procedure provided by
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subdivision (a) is comparable to that formerly used to attach
debts or credits—terms which would seem to have embraced
chattel paper. See generally Comment to Section 488.400.
Where the defendant is not the person in possession, subdivision
(b) also requires service on the defendant, but such service is
not a condition of a valid levy.

Attachment pursuant to subdivision (a) does not, however,
affect the rights and duties of the account debtor until he is
served with a copy of the writ and the notice of attachment. C¥
Nanny v. HE. Pogue Distillery Co., 56 Cal. App.2d 817, 822, 133
P.2d 686, 688 (1943), quoting with approval 1 CAL. JUR.
Accounts and Accounting §§ 11, 12 at 150, 151 (1921) (until
debtor has notice of assignment, debt will be discharged by
payment to assignor). The notice of attachment will advise the
account debtor of his duties under the attachment (see
subdivision (d) of Section 488.020), including the duty to make
any payments still required to the levying officer.

The duty of the obligee (person in possession of the chattel
paper) and the account debtor to give an account of the amount
owing is set forth in Section 488.080. See also Chapter 11
(commencing with Section 491.010). The person in possession
is also required to forward payments received subsequent to
levy to the levying officer to be held pursuant to the
attachment. Subdivision (e).

§ 488.390. Deposit accounts

488.390. (a) Except where the account is represented
by a negotiable instrument, to attach a deposit account,
the levying officer shall serve the financial institution
holding such account with a copy of the writ and the notice
of attachment.

(b) Promptly after the attachment of the deposit
account and in no event more than 45 days after the
deposit account is attached, the levying officer shall serve
the defendant, and any other person in whose name the
account is held, with a copy of the writ and the notice of
attachment. A failure to serve the defendant or other
persons pursuant to this subdivision shall not affect the lien
created pursuant to subdivision (a).

(c) While the attachment is in force, the financial
institution shall not be liable to any person by reason of any
of the following:

(1) Its compliance with the levy.
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(2) The nonpayment of any check or other order for
the payment of money drawn or presented against the
account.

(3) The refusal to pay any withdrawal in respect to the
account.

Comment. Section 488.390 provides the method by which a
deposit account is attached. The term “deposit account” is
defined by Section 481.080. However, the introductory clause to
this section recognizes an exception where the amount is
represented by a negotiable instrument. See Comment to
Section 488.400. A deposit account is attached by serving the
proper branch or office of the financial institution with a copy
of the writ and the notice of attachment. See Section
488.040 (a) (manner of service of writ and notice on financial
institution). The procedure provided by Section 488.390
(together with Section 488.040) is substantively identical to that
provided under former law by subdivision 5 of former Section
542. Subdivision (b) also requires service of the writ and notice
on the defendant, but such service is not a condition of a valid
levy.

The duty of the financial institution to give an account of the
amount owing is set forth in Section 488.080.

Subdivision (c) is substantively identical to a portion of
former Section 539a.

§ 488.400. Negotiable instruments; negotiable docu-
ments; money

488.400. (a) To attach a negotiable instrument, a
negotiable document, or money not placed in a deposit
account, the levying officer shall (1) serve the person in
possession of such instrument, document, or money with
a copy of the writ and the notice of attachment and (2) if
the property is in the possession of the defendant, take the
instrument, document, or money into custody.

(b) If the instrument, document, or money is not in the
possession of the defendant, promptly after levy and in no
event more than 45 days after levy, the levying officer shall
serve the defendant with a copy of the writ and the notice
of attachment.

(c) Promptly after the negotiable instrument or
document is attached and in no event more than 45 days
after the negotiable instrument or document is attached,
the levying officer shall serve any person obligated under
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the instrument or document with a copy of the writ and
the notice of attachment. Until an obligor is served as
required by this subdivision, payments made in good faith
by him to the previous holder of the instrument shall be
applied to the discharge of his obligation.

(d) A failure to serve the defendant pursuant to
subdivision (b) or an obligor pursuant to subdivision (c)
shall not affect the lien created pursuant to subdivision
(a).

Comment. Section 488.400 provides the method by which a
negotiable instrument, a negotiable document, or money is
attached. The term ‘“negotiable instrument” is defined by
Section 481.160. The definition includes a “certificate of
deposit,” and the introductory clause of Section 488.390 makes
clear that a negotiable certificate of deposit representing a
deposit account shall be levied upon pursuant to this section.

Subdivision (a) clarifies the law relating to promissory notes.
Under the former law, a promissory note belonging to the
defendant but in the possession of a third person was
characterized as both a “credit” and “personal property capable
of manual delivery.” Compare Deering v. Richardson-Kimball
Co., 109 Cal. 73, 41 P. 801 (1895) (credit), and Gow v. Marshall,
90 Cal. 565, 27 P. 422 (1891) (credit), with Haulman v. Crumal,
13 Cal. App.2d 612, 57 P.2d 179 (1936) (property capable of
manual delivery). Subdivision 5 of former Section 542 provided
in part:

[Clredits . .. shall be attached by leaving with the persons
... having in his possession, or under his control, such
credits . .. a copy of the writ ... and ... a notice that .. .

the credits ... in his possession, or under his control,
belonging to the defendant, are attached in pursuance of
such writ.

Levy accordingly would be by notice and the note would not be
required to be taken into custody. Cf Puissegur v. Yarbrough,
29 Cal.2d 409, 175 P.2d 830 (1946) (levy by notice to financial
institution regardless of the character of the property). No
procedure was specified for levy on property capable of manual
delivery and in the hands of a third person. See Comment to
Section 488.330. Nevertheless, it had been suggested that the
proper method of levy on a negotiable instrument in the
possession of a third person was by seizure. See Haulman v.
Crumal, supra (dictum). A note in the possession of the
defendant had been treated as personal property capable of
manual delivery and attached by seizure. See Jubelt v. Sketers,
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84 Cal. App.2d 653, 191 P.2d 460 (1948). Subdivision (a) clarifies
prior law by providing for seizure where the property is in the
possession of the defendant but providing for simple
garnishment where a third person, e.g, a pledgee, is in
possession. Where the defendant is not the person in possession,
subdivision (b) also requires service on the defendant, but such
service is not a condition of a valid levy.

Although levy is accomplished pursuant to subdivision (a),
subdivision (c) as a practical matter also requires service of any
obligor liable on the instrument because, until service,
payments made in good faith by the obligor to the prior holder
of the note are applied to the discharge of the obligor’s debt.

Section 488.400 also applies to a negotiable document of title.
In this regard, it should be noted that subdivision (d) of Section
488.330 precludes levy on goods subject to a negotiable
document of title.

§ 488.410. Securities

488.410. (a) To attach a security in the possession of
the defendant, the levying officer shall take the security
into custody. At the time of levy, the levying officer shall
serve the defendant with a copy of the writ and the notice
of attachment.

(b) To attach a security which (1) is held in escrow
pursuant to the provisions of the Corporate Securities Law
or (2) has been surrendered to the issuer, the levying
officer shall serve the person in possession of such security
with a copy of the writ and the notice of attachment.
Promptly after levy and in no event more than 45 days
after levy, the levying officer shall serve the defendant
with a copy of the writ and the notice of attachment.

(c) A failure to serve the defendant pursuant to
subdivision (a) or (b) shall not affect the lien created
pursuant to either subdivision.

(d) In those cases not provided for by subdivisions (a)
and (b), the plaintiff’s relief shall be governed by
subdivision (2) of Section 8317 of the Commercial Code.

Comment. Section 488.410 provides the methods by which
a security may be attached and makes clear that, in those cases
where a security cannot be attached, the plaintiff is entitled to
appropriate relief against the third party who is in possession.
Subdivisions (a) and (b) provide a method of levy consistent
with subdivision (1) of Section 8317 of the Commercial Code.
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Where the security is in the possession of the defendant,
subdivision (a) requires seizure. Where a third person has
possession under the limited circumstances described in
subdivision (b), levy may be accomplished by garnishment. In
this situation, although service on the defendant is also
required, it is not a condition of a valid levy. In other situations
where a third person is in possession, eg, as pledgee,
subdivision (d) makes clear that the remedy available is that
provided by subdivision (2) of Section 8317 of the Commercial
Code (plaintiff entitled to appropriate equitable relief). See
also Section 482.020. These provisions avoid conflict with
Section 8317; it should be noted, however, that they do not
permit attachment of securities in all situations.

§ 488.420. Judgments owing to defendant as a judgment
creditor

488.420. (a) To attach a judgment owing to the
defendant, the levying officer shall (1) file in the action in
which the judgment was entered a copy of the writ and the
notice of attachment and (2) serve a copy of the writ and
the notice upon the judgment debtor in such action.

(b) Promptly after levy and in no event more than 45
days after levy, the levying officer shall serve the
defendant with a copy of the writ and the notice of
attachment. A failure to serve the defendant pursuant to
this subdivision shall not affect the lien created pursuant
to subdivision (a).

(c) No judgment owing to the defendant shall be
attached until after its entry as a final judgment and the
time for appeal from such judgment has expired or, if an
appeal is filed, until such appeal is finally determined.

Comment. Section 488.420 provides the method by which a
judgment owing to the defendant is attached. This section is
based on a portion of subdivision 5 of former Section 542.
Although subdivision (b) requires service of the writ and notice
on the defendant, this is not a condition of a valid levy.

Subdivision (c¢) of Section 488.420 makes clear that the
judgment must be final in the sense that no possibility of appeal
still exists.

The duty of the judgment debtor to give an account of the
amount owing is set forth in Section 488.080.
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§ 488.430. Interest in personal property of estate of
decedent

488.430. (a) To attach the interest of a defendant in
personal property belonging to the estate of a decedent,
whether by testate or intestate succession, the levying
officer shall (1) file a copy of the writ and the notice of
attachment in the office of the clerk of the court in which
the estate is being administered and (2) serve the personal
representative of the decedent with a copy of the wr1t and
the notice.

(b) Promptly after levy and in no event more than 45
days after levy, the levying officer shall serve the
defendant with a copy of the writ and the notice of
attachment. A failure to serve the defendant pursuant to
this subdivision shall not affect the lien created pursuant
to subdivision (a).

(c) The personal representative shall report such
attachment to the court when any petition for distribution
is filed.

(d) Such attachment shall not impair the powers of the
representative over the property for the purposes of
administration.

(e) If a decree orders distribution to the defendant,
delivery of the property shall be ordered to the officer
making the levy subject to the claim of the defendant or
any person claiming under him. The property shall not be
delivered to the officer making the levy until the decree
distributing the interest has become final.

Comment. Section 488430 is substantially the same as
former Section 561. Although subdivision (b) requires service of
the writ and notice on the defendant, such service is not a
condition of a valid levy. Both sections are limited to personal
property in the estate of the decedent. The interest of an heir
or devisee in real property must be levied upon in the manner
provided for real property generally. Estate of Troy, 1 Cal.
App.2d 732, 37 P.2d 471 (1934). See Martinovich v. Marsicano,
150 Cal. 597, 89 P. 333 (1907). See Section 488.310. If the real
property dunng the course of administration is converted into
personalty (e.g., cash), it should subsequently be levied upon as
personalty. See Estate of Troy, supra. Where real property has
been properly levied upon, the levy does not affect the power
of the court to administer the property and the lien attaches to
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whatever property is eventually distributed to the person
whose interest has been levied upon. See Noble v. Beach, 21
Cal.2d 91, 130 P.2d 426 (1942) (rights obtained in real propeity
under recorded abstracts of judgment may be followed into
property allocated to judgment debtor after partition by
probate court); Reed v. Hayward, 23 Cal.2d 336, 342, 144 P.2d
561, 564 (1943).

It should be noted that nothing in this section affects the
general rules relating to interests in a partnership. See CORP.
CopE § 15028 (judgment creditor only may obtain charging
order to reach partner’s interest in partnership).

Article 3. Lien of Attachment; Management and
Disposition of Attached Property

§ 488.500. Lien of attachment; effective date

488.500. (a) The levy of a writ of attachment creates a
lien on the property levied upon which is valid against all
subsequent transferees of the property.

(b) The lien of attachment on real property levied
upon pursuant to Section 488.310 becomes effective on the
date of recording pursuant to that section.

(c) The lien of attachment on property levied upon
pursuant to Section 488.320 (tangible personalty in
possession of defendant), 488.360(a) (inventory and farm
products, alternate method), 488.380(a) (2) (chattel paper
in possession of defendant), 488.400(a) (2) (negotiable
instruments, documents, or money in possession of
defendant), or 488.410(a) (securities in possession of
defendant) becomes effective on the date the levying
officer takes custody of the property pursuant to such
provision.

(d) The lien of attachment on property levied upon
pursuant to Section 488.340 (equipment, other than motor
vehicles, of a going business), 488.350 (motor vehicles and
vessels which are equipment of a going business), or
488.360(c) (farm products and inventory, alternate
method) becomes effective on the date of filing pursuant
to such provision.

(e) The lien of attachment on property levied upon
pursuant to Section 488.330 (tangible personalty in
possession of third person), 488.380(a) (1) (chattel paper
in possession of third person), 488.390 (deposit accounts),
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488.400(a) (1) (negotiable instruments, documents, or
money in possession of third person), or 488.410(b)
(securities in possession of certain third persons) becomes
effective on the date of service on the person in possession
of such property.

(f) The lien of attachment on property levied upon
pursuant to Section 488.370 (accounts receivable, choses in
action) becomes effective on the date of service on the
account debtor or insurer.

(g) The lien of attachment on a judgment levied upon
pursuant to Section 488.420 becomes effective on the date
of service on the judgment debtor.

(h) The lien of attachment on property levied upon
pursuant to Section 488.430 becomes effective on the date
of filing pursuant to that section.

(i) Notwithstanding subdivisions (b) through (h),
inclusive, and except as otherwise provided by Section
486.110, where a temporary protective order has been
issued pursuant to Chapter 6 (commencing with Section
486.010), the lien of attachment on property described in
such order and subsequently attached is effective from the
date of service of such order.

Comment. Section 488.500 replaces portions of former
Sections 538.3, 542.2(c), and 542a.

§ 488.510. Lien of attachment; duration; extension

488.510. (a) Unless sooner released or discharged, any
attachment shall cease to be of any force or effect, and the
property levied upon shall be released from the operation
of such attachment at the expiration of three years from
the date of issuance of the writ of attachment under which
such levy was made.

(b) Notwithstanding subdivision (a), upon motion of
the plaintiff, made not less than 10 or more than 60 days
before the expiration of the three-year period and upon
notice of not less than five days to the defendant whose
property is attached, the court in which the action is
pending may, by order filed prior to the expiration of the
period and for good cause, extend the time of such
attachment for a period not exceeding one year from the
date on which the attachment would otherwise expire.

(c) The levying officer shall serve notice of such order
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upon any person holding property pursuant to an
attachment and shall record or file such notice in any
office where the writ and notice of attachment are
recorded or filed prior to the expiration of the period
described in subdivision (a) or any extension thereof.
Where the attached property is real property, the plaintiff
or his attorney, instead of the levying officer, may record
the required notice.

(d) Any attachment may be extended from time to
time in the manner herein prescribed, but the aggregate
period of such extensions shall not exceed five years.

Comment. Section 488.510 replaces comparable provisions
of former Sections 542.2, 542.4, 542a, and 542c. Former law had
three similar but slightly different provisions for extending liens
on equipment, real property, and personal property (other than
equipment). Section 488.510 replaces these provisions with a
single, simple procedure for extending the effectiveness of a
lien of attachment.

§ 488.520. Execution of certain commercial paper by
levying officer

488.520. (a) When a check, draft, money order, or
other order for the withdrawal of money from a banking
corporation or association, the United States, any state, or
any public entity within any state, payable to the
defendant on demand, comes into the possession of a
levying officer under a writ of attachment, the officer shall
promptly endorse and present it for payment.

(b) The levying officer shall endorse the check, draft,
money order, or other order by writing the name of the
defendant thereon and the name and official title of the
levying officer and giving the title of the court and the
cause in which the writ was issued. Such endorsement shall
constitute a valid endorsement. No banking corporation or
association or public entity on which the check, draft,
money order, or other order is drawn shall incur any
liability to any person by reason of paying to the officer the
check, draft, money order, or other order by reason of such
endorsement. No levying officer shall incur any liability by
reason of his endorsing, presenting, and obtaining
payment of the check, draft, money order, or other order.
The funds or credit resulting from the payment of the
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check, draft, money order, or other order shall be held by
the levying officer subject to the levy of the writ of
attachment.

(c) If it appears from the face of the check, draft,
money order, or other order that it has been tendered to
the defendant in satisfaction of a claim or demand and
endorsement thereof shall be considered a release and
satisfaction by defendant of such claim or demand, the
officer making the levy shall not endorse the check, draft,
money order, or other order unless the defendant has first
endorsed it to the officer making the levy. If the defendant
does not endorse the check, draft, money order, or other
order to the officer making the levy, the officer shall hold
it subject to the levy and shall incur no liability to the
defendant or to any other person for delay in presenting
it for payment.

Comment. Section 488.520 authorizes and directs the
levying officer to execute certain types of commercial paper.
The section is substantively identical to subdivision 6 of former
Section 542.

§ 488.530. Sale of or receiver or keeper for attached
property

488.530. (a) Whenever property is or may be
attached, upon application of either party or any third
person whose interest has been determined pursuant to
Section 689, after reasonable notice to the other parties
and upon a showing that the property is perishable or will
greatly deteriorate or depreciate in value or for some
other reason that the interests of the parties will be best
served thereby, the court may order that such property be
sold or may appoint a receiver or direct the levying officer
to take charge of, cultivate, care for, preserve, collect,
harvest, pack, or sell such property.

(b) Any sale of such property shall be made in the same
manner that property is sold on execution and the
proceeds shall be deposited in the court to abide the
judgment in the action.

(c) Where a receiver is appointed, the court shall fix the
daily fee of such receiver and may order the plaintiff to
pay such fee and expenses of the receiver in advance or
may direct that the whole or any part of such fee and



90 CREDITORS’ REMEDIES—SELECTED LEGISLATION

expenses be paid from the proceeds of any sale of such
property.

(d) Except as otherwise provided in this section, the
provisions of Chapter 5 (commencing with Section 564)
and Chapter 5A (commencing with Section 571) of Title
7 govern the appointment, qualifications, powers, rights,
and duties of a receiver appointed under this section.

Comment. Section 448.530 replaces comparable provisions
of former Sections 542(1a), 542(2a), 547, 547a, and 548.

§ 488.540. Collection of account receivable, chattel
paper, chose in action, negotiable instrument,
or judgment

488.540. Where an account receivable, chattel paper,
chose in action, negotiable instrument, or judgment is
attached, the account debtor or obligor may pay the
amount owing on such obligation to the levying officer.
The receipt of such officer is a sufficient discharge for the
amount paid.

Comment. Section 488.540 replaces a portion of former
Section 547. Section 488.540 treats only the matter of voluntary
payment. For the collection of amounts not paid voluntarily, see
Section 488.550.

§ 488.550. Liability of garnishee; enforcement by suit

488.550. (a) As used in this section, “obligor” means a
person who has in his possession personal property
belonging to the defendant, an account debtor of the
defendant, or a person obligated to the defendant on a
negotiable instrument.

(b) An obligor is liable to the plaintiff for the value of
the defendant’s interest in the property held by the
obligor or for the amount owed to the defendant at the
time of service of the copy of the writ and notice of
attachment upon him. Such liability continues until the
attachment is released or discharged or until the property
is delivered or payment of the amount owed is made to the
levying officer. v

(c) If the obligor’s liability still continues under
subdivision (b) and if the obligor admits his possession of
property belonging to the defendant or his indebtedness
to the defendant, the plaintiff may bring an action to
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enforce the obligor’s liability at any time. If a garnishee or
obligor denies, in whole or in part, his possession of
property belonging to the defendant or his indebtedness
to the defendant, or if a garnishee fails to provide the
memorandum required by Section 488.080, the plaintiff
may bring an action against the garnishee or obligor only
if the obligor’s liability still continues under subdivision
(b) and if at the time the action is brought the defendant
could have maintained such action. The defendant shall be
joined in any action under this subdivision brought by the
plaintiff against a garnishee or obligor. The period
between the date of the service of the copy of the writ and
the notice of attachment and the date that a garnishee
provides the memorandum required by Section 488.080 is
not part of the time limited for the commencement of an
action.

Comment. Section 488.550 is based on the provisions of the
first paragraph of former Section 544 and the decisions
construing those provisions.

Subdivision (a). Subdivision (a) defines the term “obligor.”
As used in Section 488.550, “obligor” means a person who owes
a debt or who holds property belonging to the defendant. The
neutral term “garnishee,” used in subdivision (c), refers to any
third person on whom an attachment has been levied.

Subdivision (b). Subdivision (b) is substantially the same as
the first paragraph of former Section 544. The obligor’s liability
to the plaintiff is, of course, conditioned upon the plaintiff’s
securing judgment in the action in which the attachment was
issued and is limited to the amount due on the plaintiff’s
judgment. See Boyle v. Hawkins, 71 Cal.2d 229, 455 P.2d 97, 78
Cal. Rptr. 161 (1969). The reference to release or discharge here
includes, of course, a release upon the mere expiration of time
pursuant to Section 488.510.

Subdivision (c). Subdivision (c) is based upon a suggestion
in the opinion in Clyne v. Easton, Eldridge & Co., 148 Cal. 287,
83 P. 36 (1905), which interpreted the first paragraph of former
Section 544. At the time of garnishment, a garnishee is not
required to pay over or deliver any property to the levying
officer. However, if he does not pay over or deliver, he is
required to furnish a memorandum describing any debt owed
or property held by him belonging to the defendant. See
Section 488.080 and former Section 546.

In Clyne, the court stated that, under former Section 544
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where the obligor “admits his indebtedness to the defendant in
the attachment or admits his possession or control of specific
property of the defendant,” he remains “liable to account to the
party entitled whenever called upon.” 148 Cal. at 298-299, 83 P.
at 40. The same rule is retained by the first sentence of
subdivision (c) which permits a plaintiff-garnisher to sue an
obligor at any time to enforce the latter’s liability, assuming, of
course, that the attachment has not previously been released or
discharged. An action by the plaintiff against the obligor may be
brought either before or after judgment is obtained against the
defendant as long as the liability of the obligor continues under
subdivision (b). See Boyle, supra (after judgment); Clyne,
supra (dictum) (before judgment); Carter v. Los Angeles Nat'l
Bank, 116 Cal. 370, 48 P. 332 (1897). See Sections 716-720 for
proceedings after execution where no writ of attachment
before judgment was obtained. Where amounts are recovered
from the obligor before judgment is obtained against the
defendant, steps must be taken to safeguard such amounts until
it is determined whether the plaintiff or the defendant is
entitled to such amounts.

The Clyne court also stated that, where the debt is denied,
“there appears to be no very weighty reason for holding that the
garnisher might not commence an action against the garnishee
for the protection of his contingent interest in the debt or
property attached before he obtains a judgment.” 148 Cal. at
300, 83 P. at 41. The right of action of the original
creditor-defendant is not suspended by the garnishment
(Glugermovich v. Zicovich, 113 Cal. 64, 45 P. 174 (1896)), and
the Clyne court, therefore, saw no reason for denying the
garnisher the same right of action. Under such a rule, the
garnisher stands in the shoes of the original creditor-defendant
(see Nordstrom v. Corona City Water Co., 155 Cal. 206, 100 P.
242 (1909); Carter, supra; Clecak v. Dunn, 95 Cal. App. 537, 272
P. 1104 (1928)), and the statute of limitations is not tolled. The
same rule is provided by the second sentence of subdivision (c).

Subdivision (c) also implements the suggestion in Clyne v.
Easton, Eldridge & Co. that, in any action by the plaintiff
against the obligor, the defendant would be a necessary party
to afford the obligor complete protection. 148 Cal. at 300, 83 P.
at 41. See CopE CIv. PRoc. §389 for general provisions
regarding joinder and 1nd1spensable persons.

Subdivision (c) provides a limited tolling period between
levy and answer by the g’armshee so that the statute of
limitations will not run before the plaintiff is aware of the
disputed nature of the obligor’s debt.
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Alternative procedure. In connection with Section 488.550, it
should be noted that an obligor may be required to appear
before the court and be examined regarding property of the
defendant in his hands or obligations owed to the defendant.
See Section 491.010. However, if the obligor denies that he has
defendant’s property or that he has any obligations to the
defendant, the court may not adjudicate the dispute between
the obligor and the plaintiff and defendant. See Takahasi v.
Kunishima, 34 Cal. App.2d 367, 93 P.2d 645 (1939); Bunnell v.
Wynns, 13 Cal. App.2d 114, 56 P.2d 267 (1936). On the other
hand, if the obligor admits his obligations, Section 491.010(c)
authorizes the court to order the obligor to pay over or deliver
the property to the levying officer. This procedure provides an
alternative for the plaintiff which obviates the need for filing
suit pursuant to subdivision (c) of Section 488.550. See also
Section 488.530 (court may appoint receiver to collect attached

property).
§ 488.560. Release of attachment

488.560. (a) The levying officer shall release an
attachment whenever he receives a written direction to
that effect from the plaintiff, or a certified copy of an order
of the court in which the action is pending, discharging or
dissolving the attachment or releasing the property.

(b) Where the property to be released has been taken
into custodys, it shall be delivered to the person from whom
it was taken unless otherwise ordered by the court. If such
person cannot be found within the county where the
property was levied upon, the levying officer shall retain
the property but give reasonable notice to such person as
to where he may secure its possession. If, after 30 days from
the giving of such notice, such person has not claimed the
property, the levying officer shall sell such property in the
same manner that property:is sold on execution and
deposit the proceeds, after first deducting his costs and
expenses, in the court to abide the judgment in the action.

(c) Where the property to'be released has not been
taken into custody, the levying officer shall release the
attachment by issuing a wrltten release addressed to the
person served with the copy of the writ and notice and,
where the writ and notice were recorded or filed, by
recording or filing such wntt;en release in the same office.
Where the attached property is real property, the plaintiff
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or his attorney, instead of the levying officer, may record
the release.

(d) There shall be no liability for persons acting in
conformity with the release of the levying officer or for
such officers releasing such attachments in accordance
with this section.

Comment. Section 488.560 replaces comparable provisions
of former Sections 542.2, 544, 559, and 560.

§ 488.570. Judgment for defendant; release of property
and return of proceeds

488.570. If the defendant recovers judgment against
the plaintiff and no timely motion for vacation of
judgment or for judgment notwithstanding the verdict or
for a new trial is filed and served and is pending and no
appeal is perfected and undertaking executed and filed as
provided in Section 921, any undertaking received from
the defendant in the action, all the proceeds of sales and
money collected by the levying officer, and all the
property attached remaining in such officer’s hands shall
be delivered to the person from whom it was collected or
taken, unless otherwise ordered by the court; and the
court shall order the discharge of any attachment made in
the action and the release of any property held
thereunder.

Comment. Section 488.570 is substantively similar to the first
portion of former Section 553. Former Section 553 required
delivery to the defendant; Section 488.550 requires delivery to
the person from whom property was taken. This will usually be
the defendant and, even where it is not, the defendant can
apply for delivery of the property to him where this would be
appropriate. For the disposition of attached property where the
plaintiff recovers judgment, see Section 684.2.

CHAPTER 9. UNDERTAKINGS
Article 1. General Provisions

§ 489.010. Application of article

489.010. Unless expressly provided by statute, the
provisions of this article apply only to undertakings
required in this title.

Comment. Section 489.010 limits the application of this
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article to undertakings in attachment proceedings. The
provisions of this article supplement the general provisions that
govern undertakings in Sections 1041 and 1054-1059 and are in
turn supplemented by specific provisions relating to particular
undertakings in other articles of this chapter.

§ 489.020. Definitions

489.020. As used in this article:

(a) “Beneficiary” means the person to be benefited by
an undertaking.

(b) “Principal” means the person who files an
undertaking.

§ 489.030. Waiver of undertaking

489.030. An undertaking may be waived in writing by
the beneficiary.

Comment. Section 489.030 is modeled after a portion of
Section 920 (waiver of appeal bond). See also Merritt v. J. A.
Stafford Co., 68 Cal.2d 619, 440 P.2d 927, 68 Cal. Rptr. 447
(1968) (parties may agree to appeal bond in less than required
amount). Compare former Section 539(a) (failure to object
deemed a waiver of objection).

§ 489.040. Number of sureties required

489.040. An undertaking shall be executed by two or
more sureties.

Comment. Section 489.040 makes uniform the provision,
formerly found throughout the attachment chapter, for at least
two sureties. See former Sections 539, 539a, 540, 553, 555. The
requirement formerly found in many of these sections that the
sureties be “sufficient” is continued in Sections 1057 (affidavit
of sureties), 489.060 (approval of undertaking), and 489.070
(objection to undertaking). Cf. Tibbet v.Tom Sue, 122 Cal. 206,
54 P. 741 (1898) (provision for attachment undertaking
incorporates Section 1057). ,

Any undertaking required in this title may, in lieu of two or
more personal sureties, be executed by a single corporate
surety. See Section 1056. Cf. Brandt v. Superior Court, 67 Cal.2d
437, 432 P.2d 31, 62 Cal. Rptr. 429 (1967) (undertaking in libel
and slander action may be made by corporate surety as well as
by personal sureties).
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§ 489.050. Estimate of value of property

489.050. Where the amount of an undertaking depends
upon the value of property, the undertaking shall include
the principal’s estimate of the market value of such
property.

Comment. Section 489.050 adopts the method used under
Sections 677 (action to set aside fraudulent conveyance) and
710c (third-party claims on execution) whereby the person
filing the undertaking supplies the estimate of value. Former
Section 555 provided for a court-ordered appraisal of property.
Under the procedures provided here, the court may order an
appraisal of property upon a subsequent objection by the
beneficiary. See Section 489.090 (b).

§ 489.060. Filing and approval of undertaking

489.060. (a) All undertakings shall be presented to a
proper court for approval and upon approval shall be filed
with the court in which the action is pending. An
undertaking becomes effective upon filing.

(b) Nothing in this chapter shall be construed to
preclude approval of an undertaking in an amount larger
than that required.

Comment. Section 489.060 requires approval of any
undertaking under this title by a court before it may be filed.
This makes the requirement of former Section 540
(undertaking for release of attached property) applicable to all
undertakings authorized or required by this title. The court
approves the undertaking if it determines that the undertaking
on its face and the affidavits of the sureties are sufficient. Such
approval has no effect on the right of the beneficiary to object
to the sufficiency of the undertaking. It should be noted that in
some instances an undertaking may be approved by a court in
a county other than the county in which the action is pending.
See Section 489.310. However, following approval, all
undertakings must be filed with the court in which the action
is pending. Under prior law, the undertaking was filed with the
court in some instances (former Section 540) and with the
levying officer in others (former Section 539a). See also the
Comment to Section 489.240. However, all undertakings must
now be judicially approved before filing. See also Section 1057
(clerk to enter undertaking in register of actions).

Subdivision (b) of Section 489.060 is based on a sentence

~ found in former Section 539.
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§ 489.070. Grounds for objection to undertaking

489.070. The beneficiary may object to an undertaking
on either or both of the following grounds:

(a) The sureties are insufficient.

(b) The amount of the undertaking is insufficient.

Comment. Section 489.070 continues prior law. See, e.g,
former Sections 539 (exceptions to sureties, increase of
undertaking on motion), 554 (justification of sureties), 555
(justification of sureties). The combination of both the
exception to the sufficiency of the sureties and to the adequacy
of the amount of the undertaking in a single objection to the
undertaking is modeled upon Sections 678 (undertaking in
action to set aside transfer of property) and 711% (undertaking
by third-party claimant on execution).

The qualifications of sureties are set out in Sections 1056 and
1057. The amount of the undertaking is prescribed in Sections
489.220, 489.310, 489.410, and 489.420. See also Section 917.9.

§ 489.080. Manner of making objection

489.080. (a) Any objection to an undertaking shall be
made by a noticed motion. The notice of motion shall
specify the precise ground for the objection.

(b) Where the objection is made on the ground that the
market value of the property on which the amount of the
undertaking depends exceeds the value estimated in the
undertaking, the notice of motion shall state the
beneficiary’s estimate of the market value of the property.

Comment. Section 489.080 provides a procedure for
objecting to the undertaking but places no limitation on the
time within which objections must be made. Contrast former
Sections 539, 539a, 553.5, 554 (five days).

Subdivision (b) is new. Its purpose is to facilitate voluntary
agreement on the amount of an undertaking by the parties. See
Section 489.100. Where the parties are unable to agree on the
property valuation, the court determines the amount of the
undertaking. See Section 489.090.

§ 489.090. Hearing and determination of objection

489.090. (a) Unless the parties otherwise agree, the
hearing on an objection shall be held not less than two nor
more than five days after service of notice of motion.

(b) The hearing shall be conducted in such manner as
the court determines is proper. The court may permit

6 3 110
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witnesses to attend and evidence to be procured and
introduced in the same manner as in the trial of a civil case.
The court may appoint one or more disinterested persons
to appraise property for the purpose of ascertaining its
value.

(c) If the court determines that the undertaking is
insufficient, it shall specify in what respect it is insufficient
and shall order that an undertaking with sufficient sureties
and in a sufficient amount be filed within five days. If the
order is not complied with, all rights obtained by filing the
original undertaking immediately cease.

(d) Where the court determines an undertaking is
insufficient, the undertaking shall remain in effect until an
undertaking with sufficient sureties and in a sufficient
amount is filed in its place.

(e) Where the court determines an undertaking is
sufficient, no future objection may be made to the
undertaking except upon a showing of changed
circumstances.

Comment. Section 489.090 is derived from numerous
provisions of the Code of Civil Procedure. See, e.g., Sections 678,
678%, 679, T11%, 712, 712Y%, 833-835, 1030, and 1057.

The time for hearing on the sufficiency of an undertaking in
subdivision (a) continues prior law. See former Section 539.

Subdivision (b) is intended to provide the court with a wide
variety of tools. The court may examine sureties under oath; it
may appoint appraisers; it may order a full-dress hearing.
Subdivision (b) is permissive rather than restrictive.

If a new undertaking is filed after the original undertaking is
found insufficient, it must of course be judicially approved
before it may take effect. Section 489.060. The new or increased
undertaking is subject to objection in the same manner as the
original undertaking. Section 489.070. However, a court’s
determination that an undertaking is sufficient is binding in any
subsequent proceedings, absent changed -circumstances.
Subdivision (e).

Orders for a sufficient undertaking made under this section
are not subject to appeal. See Murillo v. Toole, 47 Cal. App.2d
725, 118 P.2d 895 (1941). See also Sections 904.1-904.3.

Subdivision (d) is new. The effect of this provision is to
continue the liability of the surety on an insufficient
undertaking until the surety is exonerated either by the filing
of a sufficient undertaking or the failure of the condition of the
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surety’s liability.

§ 489.100. Hearing unnecessary where undertaking
increased to amount of beneficiary’s estimate
of property value

489.100. Where an objection to an undertaking is made
on the ground that the market value of property on which
the amount of the undertaking depends exceeds the value
estimated in the undertaking, the principal may accept
the beneficiary’s estimated value of the property and file
at once an increased undertaking based upon such
estimate. In such case, no hearing shall be held on the
objection, and the beneficiary is bound by his estimate of
the value of the property in any hearing on the sufficiency
of an undertaking filed by the principal in the action.

Comment. Section 489.100 is derived from Sections 678, 679,
711%, and 712%. The beneficiary is bound by his estimate of the
value of the property on which the amount of the undertaking
depends but may object to the sufficiency of the increased
undertaking on any other ground.

§ 489.110. Liability of surety

489.110. Notwithstanding Section 2845 of the Civil
Code, a judgment of liability on an undertaking shall be in
favor of the beneficiary and against the sureties and may
be enforced by the beneficiary directly against the
sureties. The liability of a surety is limited to the amount
of the undertaking. Nothing in this section affects any
right of subrogation of a surety against his principal.

Comment. Section 489.110 supplements Section 1058a.
Under Section 1058a, a motion to enforce liability on an
undertaking is directed to the sureties. Section 489.110 makes
clear that the liability may be enforced directly against the
sureties. In contrast with what appeared to be the former law,
the beneficiary need not attempt to satisfy his judgment first
from the assets of the principal. Cf former Section 552; Bezaire
v. Fidelity & Deposit Co., 12 Cal. App.3d 888, 91 Cal. Rptr. 142
(1970); Civi CoDE §2845. It is not clear whether the
enactment in 1972 of Section 1058a changed the former rule.

Section 489.110 in no way interferes with the contractual
relationship between principal and surety.

Section 489.110 limits only the liability of a surety; the liability
of the principal is limited to the amount of the undertaking only
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if the writ of attachment was obtained after a noticed hearing.
See Section 490.020.

§ 489.120. Limitations period for recovery on undertaking

489.120. A motion to enforce liability on an
undertaking shall not be filed or notice served until after
entry of the final judgment in the action in which the
undertaking is given and the time for appeal from such
judgment has expired or, if an appeal is filed, until such
appeal is finally determined. The motion may not be filed
or notice served more than one year after the later of the
preceding dates.

Comment. Section 489.120 is derived from Section 1166a.
Compare Section 490.030.

Article 2. Undertakings to Obtain Writ of
Attachment or Protective Order

§ 489.210. Undertaking required

489.210. Before issuance of a writ of attachment or a
protective order, the court shall require that the plaintiff
have filed an undertaking to pay the defendant any
amount the defendant may recover for any wrongful
attachment by the plaintiff in the action.

Comment. Section 489.210 supersedes the first sentence of
former Section 539.

For damages on wrongful attachment, see Chapter 10
(commencing with Section 490.010). The recovery for a
wrongful attachment includes not only damages but also
attorney’s fees. See Section 490.020. See also Section 490.010
(acts constituting wrongful attachment).

§ 489.220. Amount of undertaking

489.220. (a) Except as provided in subdivision (b), the
amount of an undertaking filed pursuant to this article
shall be two thousand five hundred dollars ($2,500) in an
action in the municipal court and seven thousand five
hundred dollars ($7,500) in an action in the superior court.

(b) If, upon objection to the undertaking, the court
determines that the probable recovery for wrongful
attachment exceeds the amount of the undertaking, it
shall order the amount of the undertaking increased to the
amount it determines to be the probable recovery for
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wrongful attachment if it is ultimately determined that the
attachment was wrongful.

Comment. Section 489.220 supersedes portions of former
Section 539. Unlike Section 539, this section provides no
authorization for decreasing the amount of an undertaking.
Instead, subdivision (a) provides certain minimum amounts
which the defendant can then move to have increased where
the circumstances indicate that the damages due to the
attachment may exceed such amount. Compare the second
sentence of former Section 539. Under former law, the
undertaking could be increased but no guide existed as to the
proper amount. See the last sentence of former Section 539 (a).

§ 489.230. Notice to defendant

489.230. (a) The notice of levy of the writ of
attachment shall include a statement, in a form adopted by
the Judicial Council, advising the defendant that the
undertaking has been filed and informing him of his right
to object to the undertaking on the grounds provided in
Section 489.070.

(b) A protective order shall include a statement
comparable to the one required by subdivision (a), the
content of which shall be prescribed by rule adopted by
the Judicial Council.

Comment. Section 489.230 is new. No comparable provision
existed under former law. See Section 488.020 (notice of
attachment).

§ 489.240. Deposit account, or contents of safe deposit
box, not wholly in name of defendant

489.240. (a) In addition to any other provision of law,
the provisions of this section shall be complied with where
any of the following personal property is sought to be
attached:

(1) A deposit account, or interest therein, not standing
in the name of the defendant alone.

(2) Property in a safe deposit vault or box maintained
by a bank, trust company, savings and loan association, or
other corporation authorized and empowered to conduct
a safe deposit business and rented by it to a person other
than a defendant.

(b) The amount of an undertaking filed to obtain a writ
of attachment of property described in subdivision (a)
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shall be an amount not less than twice the amount sought
to be recovered by the plaintiff in the action in which the
writ is sought. The undertaking shall secure the payment
of any recovery for wrongful attachment by any person,
other than the defendant whose interest is sought to be
attached, rightfully entitled to such property (which
person need not be named specifically in the undertaking
but may be referred to generally in the same manner as
in this sentence).

(c) Objections to the undertaking may be made by any
person claiming to be the rightful owner of the property
sought to be levied upon.

Comment. Section 489.240 continues the substance of a
portion of former Section 539a except that the provision for
delivery of the undertaking to the beneficiary through the
sheriff and bank is not continued. See Comment to Section
489.060.

Article 3. Undertaking to Obtain Release of
Attachment or Protective Order

§ 489.310. Undertaking for release of attachment

489.310. (a) Upon reasonable notice to the plaintiff, a
defendant whose property has been or is subject to being
attached and who has appeared in the action may apply to
the court in which the action is pending, or, if a writ of
attachment is levied in another county, to a court in such
county having jurisdiction in cases involving the amount
specified in the writ, for an order permitting him to
substitute an undertaking in lieu of any property which
has been or is subject to being attached.

(b) The application shall include a statement, executed
under oath, describing the character of the defendant’s
title to the property and the manner in which he acquired
such title.

(c) Before making such order, the court shall require
the defendant to file with the court in which the
application is made an undertaking to pay the plaintiff the
value of the property released not exceeding the amount
of any judgment recovered by the plaintiff in the action
against such defendant. The amount of the undertaking
filed pursuant to this section shall be equal to the lesser of
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(1) the value of the property attached or prevented from
being attached or (2) the amount specified by the writ to
be secured by the attachment. The court shall issue such
order upon being satisfied that a sufficient undertaking has
been filed.

(d) Where an action is against more than one
defendant, any defendant may make such application. The
filing of an undertaking by such defendant shall not
subject him to any demand against any other defendant;
however, the levying officer shall not be prevented
thereby from attaching, or be obliged to release from
attachment, any property of any other defendant. Where
two or more defendants have an interest in the same
property, a joint application and undertaking shall be filed
to secure the release of such property.

Comment. Section 489.310 is based on former Sections 540,
554, and 555. It should be noted that subdivision (a) requires
only “reasonable” notice to the plaintiff. Depending on the
circumstances, this period may be very short. For example,
where a keeper has been placed in the defendant’s business
under a writ of attachment issued ex parte, the impact on the
defendant may be devastating and permission to file an
undertaking in lieu of the attachment should be expedited.

§ 489.320. Undertaking to secure termination of
protective order

489.320. (a) Upon reasonable notice to the plaintiff, a
defendant who has been served with a temporary
protective order and who has appeared in the action may
apply to the court in which the action is pending for an
order terminating the temporary protective order.

(b) Before making an order terminating the temporary
protective order, the court shall require the defendant to
file an undertaking to pay the plaintiff the amount of any
judgment recovered by the plaintiff in the action against
such defendant. The amount of the undertaking filed
pursuant to this section shall be equal to the amount of the
plaintiff's claim. The court shall issue the order
terminating the temporary protective order upon being
satisfied that a sufficient undertaking has been filed.

(c) Where an action is against more than one
defendant, any defendant may make such application. The
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filing of an undertaking by such defendant shall not
subject him to any demand against any other defendant;
however, the levying officer shall not be prevented
thereby from attaching, or be obliged to release from
attachment, any property of any other defendant. Where
two or more defendants have an interest in the same
property, a joint application and undertaking shall be filed
to secure the release of such property.

Comment. Section 489.320 is based on former Sections 540,
554, and 555. See also Section 486.090 (expiration of temporary
protective order) and the Comment to Section 489.310.

Article 4. Undertaking on Appeal

§ 489.410. Postjudgment continuance of attachment

489.410. (a) At any time after entry of judgment in
favor of the defendant and before perfection of an appeal
under Section 921, upon motion of the defendant, the trial
court may order an increase in the amount of the original
undertaking on attachment in such amount, if any, as is
justified by the detriment reasonably to be anticipated by
continuing the attachment. Unless such undertaking is
filed within 10 days after such order, the attachment shall
be set aside and the property released therefrom.

(b) If an order increasing the undertaking is made, the
amount of the undertaking on appeal required by Section
921 shall be the same as the amount fixed by the trial court
in such order.

(c) Neither the pendency nor granting of a motion
timely filed and served by the plaintiff for vacation of
judgment or for judgment notwithstanding the verdict or
for new trial shall continue an attachment in force unless
an undertaking is given by the plaintiff to pay all costs and
damages sustained by continuing the attachment. The
undertaking may be included in the undertaking specified
in Section 921. If not so included, the same procedure shall
apply as in case of an undertaking pursuant to Section 921.

Comment. Section 489.410 is based on former Section 553.
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§ 489.420. Release from attachment

489.420. Where a defendant appeals and the
enforcement of the judgment against him is stayed by the
filing of a sufficient undertaking on appeal as provided by
this code, all property of such defendant which has been
attached in the action shall be released from the
attachment upon the justification of the defendant’s
sureties, or written waiver thereof, or upon the failure of
the respondent to object to such sureties within five days
after written notice of the filing of the undertaking.

Comment. Section 489.420 is based on former Section 553.5.
Section 489.420 provides for release where the defendant
appeals and the trial court in its discretion requires an
undertaking and the undertaking is given. See Section 917.9.
Perfection of an appeal by the defendant stays the enforcement
of the judgment but does not otherwise affect the lien of
attachment. See Section 916. The defendant may, of course,
have already obtained a release pursuant to Section 489.310. The
provision for the levying officer’s fees has been eliminated.
These can be recovered eventually as costs, pending the final
determination in the action.

CHAPTER 10. LIABILITY FOR WRONGFUL
ATTACHMENT

§ 490.010. Acts constituting wrongful attachment

490.010. A wrongful attachment consists of any of the
following:

(a) The levy of a writ of attachment or the service of a
protective order in an action in which attachment is not
authorized, except that it is not a wrongful attachment if
both of the following are established:

(1) The levy was not authorized solely because of the
prohibition of subdivision (c) of Section 483.010.

(2) The person who sold or leased, or licensed for use,
the property, furnished the services, or loaned the money
reasonably believed that it would not be used primarily for
personal, family, or household purposes.

(b) The levy of a writ of attachment or the service of a
protective order in an action in which the plaintiff does
not recover judgment.

(¢) The levy of a writ of attachment obtained pursuant
to Article 3 (commencing with Section 484.510) of
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Chapter 4 or Chapter 5 (commencing with Section
485.010) on property exempt from attachment except
where the plaintiff shows that he reasonably believed that
the property attached was not exempt from attachment.

(d) The levy of a writ of attachment on property of a
person other than the person against whom the writ was
issued except that it is not a wrongful attachment if all of
the following exist:

(1) The property levied on is required by law to be
registered or recorded in the name of the owner.

(2) It appeared that, at the time of the levy, the person
against whom the writ was issued was such registered or
record owner.

(3) The plaintiff made the levy in good faith and in
reliance on the registered or recorded ownership.

Comment. Section 490.010 provides a statutory cause of
action for wrongful attachment in four specific situations. As
Section 490.060 makes clear, the liability provided by Section
490.010 is not exclusive. The defendant may pursue his common
law remedies if he chooses.

Subdivision (a). Subdivision (a) provides that wrongful
attachment occurs when a writ of attachment is levied or a
protective order is served in an action where attachment is not
authorized. An exception is provided, however, which protects
the plaintiff where levy is not authorized because the goods,
services, or money furnished were used primarily for consumer
purposes but the person who furnished them reasonably
believed that they would not be so used. This provision is based
on a portion of subdivision (a) of former Section 539 which
provided for recovery where “the restraining order or the
attachment is discharged on the ground that the plaintiff was
not entitled thereto under Sections 537 to 537.2, inclusive.”
However, under former law, the defendant’s recovery was
limited to an amount not exceeding the plaintiff’s undertaking.
Under Section 490.020, the plaintiff’s liability is so limited only
if he has proceeded by way of a noticed hearing. See Section
490.020 (b).

Subdivision (b). Subdivision (b) provides that wrongful
attachment occurs when a writ of attachment is levied or a
protective order is served where judgment in the action is not
in favor of the plaintiff. This provision is based on another
portion of subdivision (a) of former Section 539 which provided
for recovery where “the defendant recovers judgment.” Again,
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however, under Section 539, the defendant’s recovery was
limited to an amount not exceeding the amount of the
undertaking; under Section 490.020, the plaintiff only obtains
such limitation where he has proceeded by way of a noticed
hearing. _

Subdivision (c). Subdivision (c) provides that wrongful
attachment occurs when the plaintiff levies an ex parte writ of
attachment on property which is exempt from attachment
except where the writ was obtained under Chapter 12
(nonresident attachment) of this title or where the plaintiff-
reasonably believed that the property was not exempt from
attachment. See Section 487.020 (property exempt from
attachment). The determination that the property was not
exempt made pursuant to Sections 484.520, 485.220, or 485.540
does not preclude a finding that the plaintiff acted
unreasonably. For example, the determination may have been
based on false affidavits or inadequate investigation by the
plaintiff. Attachment of exempt property was classified as a
form of abuse of process. See White Lighting Co. v. Wolfson, 68
Cal.2d 336, 349, 438 P.2d 345, 353, 66 Cal. Rptr. 697, 705 (1968);
McNabb v. Byrnes, 92 Cal. App. 337, 268 P. 428 (1928).

Subdivision (d). Subdivision (d) provides that wrongful
attachment occurs when a writ of attachment is levied against
property of a person other than the person against whom the
writ is issued. This will generally be a nonparty but may include
a codefendant. An exception is provided comparable to that
provided in Section 689. Under former law, the remedy of a
third person was to file a complaint in intervention (see Beshara
v. Goldberg, 221 Cal. App.2d 392, 34 Cal. Rptr. 501 (1963)), a
third-party claim under Code of Civil Procedure Section 689, or
a separate action for damages for conversion, trespass, or some
other tort (see McPheeters v. Bateman, 11 Cal. App.2d 106, 53
P.2d 195 (1936); Edwards v. Sonoma Valley Bank, 59 Cal. 136
(1881)), or for specific recovery (see Taylor v. Bernheim, 58
Cal. App. 404, 209 P. 55 (1922)). See generally 5 B. WITKIN,
CALIFORNIA PROCEDURE Enforcement of Judgment §§ 103-115
at 3468-3481 (2d ed. 1971). Subdivision (d) does not preclude
such actions (see Section 490.060) but provides a statutory
alternative.
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§ 490.020. Liability for wrongful attachment

490.020. (a) The liability of a plaintiff for causing a
wrongful attachment includes both of the following:

(1) All damages proximately caused to the defendant or
any other person by the wrongful attachment.

(2) All costs and expenses, including attorney’s fees,
reasonably expended in defeating the attachment.

(b) The liability of a plaintiff for wrongful attachment
pursuant to Section 490.010 is limited by the amount of the
undertaking.

Comment. Section 490.020 provides the measure of the
defendant’s recovery under this chapter for a wrongful
attachment. It should be noted, however, that the liability of the
surety and the plaintiff together is limited to the amount of the
undertaking. This limitation on the plaintiff’s liability does not
apply where an independent action is brought based on a
common law theory of relief. See Section 490.060.

Under subdivision (a), the plaintiff’s wrongful attachment
liability extends to all damages proximately caused by the
attachment. This includes such items as loss of credit and
business losses. Any prior rule to the contrary is not continued.
Compare Elder v. Kutner, 97 Cal. 490, 32 P. 563 (1893) ; Heyman
& Co. v. Landers, 12 Cal. 107 (1859).

§ 490.030. Procedure for recovery for wrongful
attachment

490.030. (a) A defendant may recover damages for
wrongful attachment by motion made in the trial court
without necessity of an independent action.

(b) A motion under this section shall not be filed or
notice served on the plaintiff until after entry of the final
judgment in the action for which damages are sought and
the time for appeal from such judgment has expired or, if
an appeal is filed, until such appeal is finally determined.
The motion may not be filed or notice served more than
one year after the later of the preceding dates.

(¢) The defendant may join in such motion the sureties
on an undertaking for wrongful attachment liability, and
any judgment of liability shall bind the plaintiff and
sureties jointly and severally, but the liability of a surety is
limited to the amount of the undertaking.

(d) The procedure for recovery of wrongful
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attachment damages on motion of the defendant shall be
as provided in Section 1058a for recovery on an
undertaking.

Comment. Section 490.030 provides a motion procedure for
recovery of damages from the plaintiff for wrongful
attachment. See Section 490.020. The procedure is the same as
that provided by Section 1058a for recovery on an undertaking.

§ 490.040. Setoff of wrongful attachment recovery

490.040. The amount of any recovery for wrongful
attachment shall be offset insofar as possible against any
unsatisfied amounts owed to the plaintiff by the defendant
on the judgment in the action for which wrongful
attachment damages are awarded.

§ 490.050. Recovery by third-party claimants

490.050. A person not originally a party to an action
whose property is attached is entitled to intervene in the
action and to recover damages for wrongful attachment to
the same extent and in the same manner as a defendant
in the action. For this purpose, the person whose property
is attached shall be deemed to be the beneficiary of the
undertaking for the attachment of such property and shall
have all rights of the beneficiary, including the right to
recover such damages by using the procedure provided by
Section 490.030.

Comment. Section 490.050 continues the existing law
authorizing a third party whose property is attached to
intervene in the pending action to protect his interests. See
Berghauser v. Golden State Orchards, 208 Cal. 550, 282 P. 950
(1929). See generally 3 B. WITKIN, CALIFORNIA PROCEDURE
Pleading § 211 at 1883 (2d ed. 1971). In addition, the section
makes clear that the third person shall be deemed a beneficiary
of the attachment bond and is entitled to recover damages
against the surety on such bond by using the simple motion
procedure provided by Sections 490.030 and 1058a.

§ 490.060. Common law remedies not limited

490.060. Nothing in this chapter limits the right to
recover for damages caused by an attachment or
protective order on any common law theory of recovery.

Comment. Section 490.060 makes clear that this chapter
does not limit the common law remedies for wrongful
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attachment such as malicious prosecution and abuse of process.
See, e.g., White Lighting Co. v. Wolfson, 68 Cal.2d 336, 438 P.2d
343, 66 Cal. Rptr. 697 (1968).

CHAPTER 11. EXAMINATION OF THIRD
PERSON INDEBTED TO DEFENDANT;
ADDITIONAL WITNESSES

§ 491.010. Examination of third person indebted to or
having property of defendant

491.010. (a) Any person owing debts to the defendant,
or having in his possession or under his control any
personal property belonging to the defendant, may be
required to appear before the court and be examined on
oath regarding such property.

(b) If the person ordered to appear pursuant to this
section fails to appear, and if the order requiring his
appearance has been served by a sheriff or some person
specially appointed by the court in the order, the court
may, pursuant to a warrant, have such person brought
before the court to answer for such failure to appear.

(c) After such examination, if the person admits that he
is indebted to the defendant, or that he holds property
belonging to the defendant, the court may order that such
debt or property belonging to the defendant be attached
in the manner and under the conditions provided by this
title and that any amount owing be paid to the levying
officer. If the person admits that he holds property which
belongs to the defendant and in which he claims no
interest, the court may order that such property be
delivered to the levying officer on such terms as may be
just.

Comment. Sections 491.010-491.040 reenact the substance
of former Sections 545 through 545.3 of the Code of Civil
Procedure. Section 491.010 is based on former Section 545. The
ability of the plaintiff under former Section 545 to examine the
defendant regarding his property was limited to an examination
concerning matters relating to the examination of the third
person and did not include a general examination of the
defendant regarding his property. In short, Section 545 did not
provide the equivalent of the posfjudgment creditor’s
examination. See Ex parte Rickleton, 51 Cal. 316 (1876).
Compare CODE Civ. Proc. §714. This limitation on the
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examination of the defendant is continued by Section 491.040.

Subdivision (c) of Section 491.010 is based on the last sentence
of the first paragraph of former Section 545. Former Section 545
(now Section 491.010) did not permit the judicial officer to
adjudicate the dispute where the third person denied his
obligation to the defendant. See Comment to Section 488.550.
The court’s apparent ability to order transfer of the property
was limited to situations where the garnishee admitted his
liability. This limited power is continued in subdivision (c). See
also Section 482.020. Where the garnishee denies any liability,
the plaintiff must proceed by way of action pursuant to Section
488.550.

§ 491.020. Attendance outside county

491.020. No person shall be required to appear
pursuant to Section 491.010 outside of the county in which
he resides or in which he has a place of business unless the
distance to the place of hearing is less than 150 miles from
his place of residence or place of business.

Comment. Section 491.020 is substantively identical to
former Section 545.1 of the Code of Civil Procedure. See
Comment to Section 491.010.

§ 491.03