
July 12, 2010
Report of the California Law Revision Commission
on Chapter 620 of the Statutes of 2010
Chapter 620 of the Statutes of 2010 was introduced as Senate Bill 105, authored by Senator Tom Harman. The measure implements the California Law Revision Commission recommendation on Donative Transfer Restrictions, 38 Cal. L. Revision Comm’n Reports 107 (2008). The revised Comments set out below supersede the comparable Comments in the recommendation and reflect amendments made to Senate Bill 105 in the legislative process.
Prob. Code § 21362. “Care custodian”

Comment. Section 21362 is similar to the last sentence of former Section 21350(c), with two substantive exceptions: 
(1)
The definition of “care custodian” does not include a person who provides health and social services without remuneration and who had a personal relationship with the dependent adult a specified period of time prior to the provision of services, the death of the dependent adult, and the admission of the dependent adult to hospice care. 
(2)
The definition of “care custodian” does not incorporate the list of persons from Welfare and Institutions Code Section 15610.17.

Subdivision (b) provides an illustrative list of the sorts of services that are included in the term “health and social services.”
See also Section 56 (“person” defined).

Prob. Code § 21366. “Dependent adult”

Comment. Section 21366 is new.
See also Section 45 (“instrument”).
Prob. Code § 21370. “Independent attorney”

Comment. Section 21370 is new. The standard provided in this section is similar to California Rules of Professional Conduct 3-310(B)(1) and (3), except that there is an exclusion for an attorney who would be appointed as fiduciary or receive a pecuniary benefit by operation of the instrument to be reviewed. See also Section 21384 (independent attorney review).

Prob. Code § 21380. Presumption of fraud or undue influence

Comment. Subdivision (a) of Section 21380 restates the substance of former Section 21350(a), with three exceptions:

(1)
Subdivision (a)(3) limits the care custodian presumption to gifts made during the period in which the care custodian provided services to the transferor, or within 90 days before or after that period.
(2)
Subdivision (a)(6) generalizes the reference to a “law partnership or law corporation” in former Section 21350(a)(3), to include any law firm, regardless of how it is organized. 

(3)
Subdivision (a)(6) generalizes the rule creating a presumption of fraud or undue influence when a gift is made to the law firm of the drafter of a donative instrument, so that it also applies to a fiduciary of the transferor who transcribes an instrument or causes it to be transcribed.
Subdivision (b) restates the substance of the first sentence of former Section 21351(d), with two exceptions:

(1)
The former limitation on proof by the testimony of the beneficiary is not continued.

(2)
The presumption of menace and duress is not continued.

Subdivision (c) continues the substance of former Section 21351(e)(1), and expands the rule to apply to gifts to specified relatives and associates of the drafter of a donative instrument.

Subdivision (d) restates the substance of the second sentence of former Section 21351(d).

The burden of establishing the facts that give rise to the presumption under subdivision (a) is borne by the person who contests the validity of a donative transfer under this section. See Evid. Code § 500 (general rule on burden of proof).

See also Sections 45 (“instrument”), 21362 (“care custodian”), 21364 (“cohabitant”), 21366 (“dependent adult”), 21368 (“domestic partner”), 21372 (“interested witness”), 21374 (“related by blood or affinity”).

Prob. Code § 21382. Exceptions
Comment. Subdivisions (a) and (b) of Section 21382 restate the substance of former Section 21351(a) and (g), with the following exceptions: 
(1)
The scope of the exemption is narrowed from the fifth degree of relation to the fourth. 
(2)
“Heirs of the transferor” are no longer included in the exemption. 

(3)
The former exemption of an instrument drafted by an exempt person has been generalized to include an instrument that is transcribed by an exempt person.

Subdivision (c) continues former Section 21351(c) without substantive change.

Subdivision (d) continues former Section 21351(f) without substantive change.

Subdivision (e) continues former Section 21351(h) without substantive change, except that the $3,000 amount for a small gift has been increased to $5,000.

Subdivision (f) continues former Section 21351(i) without substantive change.

See also Sections 45 (“instrument”), 21364 (“cohabitant”), 21374 (“related by blood or affinity”).
Prob. Code § 21384. Attorney certification

Comment. Section 21384 restates the substance of former Section 21351(b), with the following exceptions:
(1)
The counseling must be conducted out of the presence of any heir or proposed beneficiary.
(2)
The counseling must address the effect of the intended transfer on the transferor’s heirs and other beneficiaries.
(3)
A drafting attorney may conduct the review and certification of a gift to a care custodian.

See also Sections 45 (“instrument”), 21362 (“care custodian”), 21370 (“independent attorney”).

Prob. Code § 21392. Application of part
Comment. Subdivision (a) of Section 21392 continues limits the application of this part to instruments that become irrevocable on or after January 1, 2011. Instruments that became irrevocable before that date are governed by the former law. See Sections 3(g), 21355.
Subdivision (b) is new. It makes clear that this part supplements and does not supersede the common law governing menace, duress, fraud, and undue influence. See Bernard v. Foley, 39 Cal. 4th 794, 800, 139 P.3d 1196, 47 Cal. Rptr. 3d 248 (2006); Rice v. Clark, 28 Cal. 4th 89, 97, 47 P.3d 300, 120 Cal. Rptr. 2d 522 (2002).

See also Section 45 (“instrument”).
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