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MemoralIdum No. 2 

Subject: St~ Ro. 34(L) - tJll1torm 
Rules ot Evidence 

I enclose the foll.ow1ng: 

(1) A copy of a memoranduI!1 sent to the members of the State Bar 

CCIIIII1ttee to Consider the tJn11'01'111 Rules of En.dence. This IIII!IDOl'IUIdu 

was prepared. beea.use Mr. l!aJ.l bad sdV1.sed us that he bad called a 

meet1n&: of his section of the COIIIII1ttee aDd that the Ifortbeni SectJ.on 

wouJ..d be 1Met1n&: soon. The 1JII!IlUl.oo.\D. ~izes the ca.1 nion's 

(2) MeIIIoranda. received from Prohsaor Cbadbota'Il on Subdivisions 

11, 21, 22. 23, 24, 25,26, 27(c). 

Matters for cons,iderstion' at the Januar,y 24-25 meetiDS include 

the foll.ow1ng: 

(1) Revisions of Subdivisions 1, 2, 3, 4, 5 and 9 of Rule 63 

prepared by the staff' pursuant to action taken at the December meet1nl. 

These revisions are set forth in the memorandum to the State Bar 

CCIIIII1ttee. 

(2) Whether the foll.ow1ng SUbdivisions of Rule 63 will be 

approved by the Commis.ion: 6, 10, 11, 12, 13. 14, 15, 16, 17, 18, 

19, 20, 21, 22, 23, 24, 25, 26, 27(c). 

JRMJ:J 

RespectfUl.ly sul:llli tted, 

John R. McIlonou&h, Jr. 
ElCeeutive Secretary 

, __ I 



.. -_. 

C: 

c 

c 

c ..:) 

• 

Memorandum to State Bar Committee to 
Consider UnitormRules at Evidence. 

January 6, 1958 

At its meeting in San Francisco on November 29-30 the Law Revision 

Commission decided that all action 'Which it takes rel.ating to the Uniform 

Ruies of Evidence 'Will be deeliled tentative pending final consideration at 

all ot the Rules after they have been individually considered. Subject to 

this limitation the CommiSSion has thus far taken the following action 

relatiDg to the Uniform Rules of Ev'1dence; 

1. Approved Rule 62(1) as drafted: 

Rule 62. Definitions. As used in Rule 63 and its 
exceptions and in the fOllowing rules, 

(1) "Statement" means not only an oral or written 
expression but also non-verbal conduct of a person intended 
by him as a substitute for 'Words in expressiDg the matter stated. 

2. Approved the opening paragraph of Rule 63 as drafted: 

Rule 63. Hearsy Evidence ElcCluded--Eltc~ons. Evidence 
of a statement which is made othei' than bY a 'Wi s vbile testi-
fying at the hearing offared to prove the truth of the matter 
stated is hear~ evidence and i nsdm1 ssible except: 

3. Drafted the follow1ng paragraph to be added to Rule 19: 

As a prerequisite for evidence of the conduct of a 
person refiecting his beJ.1ef concerning a material or 
relevant matter but not constituting a statement as· defined 
in 62(1), there must be evidence that the person bad at 
the time of his conduct personal knowledge of such material 
or relevant matter or experience, training or education, 
if such be required. 

4. Drafted the following as a substitute for subdiv:l.aion (l) of 

Rule 63 as drafted: 

{l.} When a person is a witness at the hearing, a statement made by 

him, though not made at the hearing, is admissible to prove the truth of 

-1-



, " 

c 

c 

c 

c 
Memo to State Bar Committee to Consider URE (Continued) 1/6/'58 

the matter stated, provided the. statement would have been admissible if 

made by b1Jn while test1.f'y'1:Dg and pravided further 

Ca) The statement is inconsistent with his testimony at the hearing 

and,is offered in c~l1ance with Rule 2~, or 

(b) The statement is otfered follovir.g an at'~eDqlt to impair his 

testimony as being recentlyfabr1cated and the statement is one 

made prior to the a:ueged fabrication and is consistent with 

his test:!.mon;y at the hearing, or 

Cc) The statement concerns a matter as to which the witlless has 

no present recollection. 

5. nraf'ted tJ:Le :f:oUaHing as a. tmbsti-cute for sulxlivision (2) of -, 

Rule 63.as drafted: 

(2) To the extent admissible by the statutes of this State: 

(al Affidavits. 

(b) Depositions taken in the action in which they are offered. 

(c) Test1mon;y given by a witness in a prior trial or prelim1nary 

hearing of the action in which it is offered. 

6. Drafted the following as a substitute for subdivis:ion (3) of 

Rule 63 as drafted: 

(3) If the judge finds that the declarant is lmavaUable as a witness 

at tba hearing and subject to the same l:1m1tations and objections as tbough 

the declarant were testifYing in perBon,test:!.mon;y given as a witness in 

another action or in a deposition taken in comp'iance with law in another 

action is admissible in the present action when 

(a) The test:!.mon;y is offered against a party who offered it 
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Memo to state Bar COIIIIIl1ttee to COnsider URE (Cont1nued) 1/6/'}8 

in ids 0Im behal1 on the former occasion or aga.1nst the 

successor in interest of such party, or 

(b) In a dvU action, the issue is such that the adverse party 

on the former occasion bad the right and opportunity for 

cross eYllmi nation with an interest and motive sim;lar to 

that Which the adverse party has in the action in which 

the testimony is offered, or 

(c) In a crim<nal action, the p!"esent defendant was a party to 

the prior action and bad the right and opportunity for cross 

examination with an interest and motive similar to that 

whiCh he has 1n the action in widCh the testilllony is offered; 

provided, however, that testimony given at a preliminary 

hearing in the prior action is not admissible. 

7. ~ the following as a substitute for subdivision (4) of 

Rule 63 as drafted. (new language underlined): 

(>t) Contemporaneous sta~nts and 6+...atements Mmissib1e on Grod 
01' iecessity GenerallY. A statel:tent (a) WhiCih the j lii'1\ie i'1lid8 
was made WhIie the declarant was perceiving the event or 
condition widch the statement nar;rates, describes or expJa:\IlS, 
or (b) which the judge finds was made while the decJ.uant was 
under the strees of a nervous excitement caused by such 
perception, or (c) if the declarant is unava1lable as a witness, 
a statement written or otherw1se :rt!corded at the t1IIIe the 
statement was made nar;rating, describing or explaining an event 
or cOIidition which the Judge finds was made by the decla.-ant at 
a time when the matter had been recently perceived. by him and 
whUe his recollection was clear, and was made in good faith 
prior to the cOlllllllellcement of the action; 

8. Drafted the following as a substitute for subdivision (5) of Rule 

63 as draf'ted (new language underlined): 
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Memo to State llar Committee to COnsider tIRE (Continued) l./6/58 

Us) Dy1!lg Declarations. A statement by a person UIl8.VlI.il­
able as a witness because ~ his death if' the judge f'inds 
that it vas mader the personal knOW1~ of' the declarant 
and tllat it vas vOi\lii't8f1l5i" 8iid iii good f'iilth 8Jii Whlle 
the declarant _s conscious of' his impending death and believed 
that there vas no hope ~ his recovery; 

9. Apprcwed subdivision (7) of Rule 63 as draf'ted: 

(,) AdmI.ssions by Parties. As apinst lWDseU a statement 
by a person WhO is a p&fty to the action in his individual 
or a representative ca.pacity and if' the latter, who was 
acting in such representative capacity in making the statement; 

10. Approved subdivision (8) of Rule 63 as draf'ted: 

a} Authorized and~ive M!n1ssions. As against a party, a 
statement (a) a person authorIzed by the party to make a 
statement or statements f'or bilIl concerning the subject ~ the 
stateulent, or (b) of 'Which the party with knowledge or the 
content thereof' lias, by vords or other conduct, manif'ested 
his adoption or his belief' in its truth; 

11. Drs.:t"ted the f'ollowing as a substitute f'or subdiviSion (9) of 

Rule 63 as draf'ted (new language underlined): 

(q) Vicarious Admissions. As against a party, a statement which 
'Would be BdIii1sslble it iils.de by the declarant at the hearing if' (a) 
the statement concerned a matter within the scope of' an agency or 
employment of the declerantf'or the party and liaS made before the 
termination of such relationship, or (b) the party and the declarant 
were pBrticipating in a pJ.an to commit a cr1llle or a civil wrong and 
the statemeut was relevant to the plan or its subject matter and _s 
made vh1le the pJ.an was in existence and before its caqpJ.ete 
execution or other termination, or (c) in a civil action one of the 
issues between the party and the proponeut of the evidence jof the 
statement is a legal liabilityof' the declarant, and the statement 
tends to establish tbat liabUity; 
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Joseph A. Ball 
Clarence S. Hunt 
George A. Hart, Jr. 
Clark Heggeness 
M.B. ~ 
Loyal C. Pulley 
))one] a B. Catfray 
David H. Battin 

c 

John R. McDonough, Jr. 
Elcecutlve Secretary 

Law Office. or 

January lO, 1958 

california LaY Revlsion COIIIIIIission 
school. ot law 
stantord, caJ.1tornia 

120 L1nden Avenue 
Long Beach 2, Calitornia 

Bl!mlock 5-5631 
NEvada 6-2968 

Re: Committee to Consider Ubifann Rules ot Eviaence 

Dear John: 

Enclosed a proposed 88Elnda for the meeting of the Southern 
Section ot the above cOlllll1ttee on Saturday I January ll, 1958. 

I have given the members of the cCllllll1ttee approximately 
6 weeks to asselllbJ.e their ldeas acd arguments. 

It would be of great B.Sslstance to us lt you could be present 
at our meeting in Los Angeles on February ~5, 1958. 

I v1ll notify you of the date of the meeting of the Northern 
Sectlon in San Francisco. 

JAB:gb 
&lc. 

cc: Jack \fa)'es 

Yours very truly, 

/s/ Joseph A. Ball/G 

Joseph A. Ball 
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TO COlfSIDE UlUJ\lRK RUI..SS OF EVIDENCE, 

JA1'ItW!1' 11, 1956 

The State Bar Ofi'ices 
458 South B.PriDi Street - Suite 440 
Los Angeles, Cal1f'ornta 

I • RlIQUIRBI) lIBADIHG. 

II. 

III. 

IV. 

Model. Code ot Evidence. 

Uniform RUles ot Evi.dence. 

Reports by ProtessOl" James H. Cbadbourn to the 
Law Revision COI!IID1ssion. 

Minutes ot the Lav Revision CoIIIII1ssion. 

SroGmrED READI1fQ. 

Cbadbourn f S sources in tootnotes. 

Ball; Edi tor1al 

Bel.vin: Editorial. 

Duniway: Ed1 tOl":l.al 

ASBIG1tMBIf1S FOR !J.rUD'i': 

South-North 

North 

South 

Selvin: Rules 19. 20, 21, 22, 64, 65 and. 66. 

Barker: Rule 63, Subdivisions 1, 7, 12, 17, 

Kaus: RUle 63, Subdivisions 2, 6, 13, lB, 

Mack: RUle 63, Subdivi.i~ 3. 9, 14, 19, 

Patton: RUle 63. Subdiv1aiOllS 4, 5, 10, 15, 

22 and. 27. 

23 and aBo 

24 and 29. 

20 and. 25. 

Simpson; Rule 63, SubdivisiOllS 6, 11, l.6, 21, 26 and. 30. 

Kaus and. Rule 63, Subdivis:l.on 31. 
Ma.ck 
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V. PROCEDUlIE. 

VI. 

VII. 

J.I\B:gb 
1-10-58 

(a) Each member shall study and review the assigned topic 

and recOllllllend cOlllll1ttee action. Fourteen (14) copies of study, 

review and recClllllendation to be forwarded to cha1rms.D in accordance 

with schedule. 

(b) Each member will receive reports from other members 

through chairman not less thaD two (2) weeks prior to scheduled 

I!leeting. 

(c) Oral discussion of scheduled topics at I!leeting of 

Southern Section. 

(d) Proposed reCOI!IIIIendation of Southern Section to be 

forwarded to Northern Section. 

(e) F1Dal recOllllllendation of cOJllll1ttee to be forwarded to 

Board of Governors. 

SCHEDULE OF REPORTS. 

Rule 63, Subdivisions 1-10 by February 1, 1958 

Rule 63, Subdivisions 11-20 by March 1, 1958 

Rule 63, Subdivisions 21-31 by March 28, 1958 

Rule 19 by February 1, 1958 

Rules 20, 21 and 22 by March 1, 1958 

Rules 64, 65 and 66 by March 28, 1958 

SCflElYIf.E OF MEErINGS 111m TOPICS. 

February 15, 1958 (Full day meeting) 

March 15, 1958 (Full day meeting) 

AprU 12, 1958 (Full day meeting) 
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Rule 63, Subdivisions 
1-10; Rule 19 
Rule 63, Subdivisions 
11-20; Rules 20, 21 & 22 
Rule 63, Subdivisions 
21-31; Rules 64,65 & 66 
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UNIFORM RULES OF ];VIDENCE. 

The Southern Section of the committee met at the state Bar offices 

in the Rowan Building, Los Angel.es, California. at 9:00 o'clock a.m., on 

Saturday, January 11th, 1958. 

Present: 

Absent: 

Joseph A. Ball, Chairman 
tons Beach 

Stanley A. Barker - Los Angeles 
otto M. !{aus - Los Angel.es 
H. Pitts )kc:k -San Diego 
Robert H. Patton - Los Angeles 

J. E. S1mpson - Los Angeles 
Herman F. Sel.vin - Los Angeles 

The qenda vas :followed as written except "Ase1gnments For Study". 

A1'ter scme discussion, it was decided to reassicn the topics for study b,y 

grouping them. as to subject matter. 

The reassigmuents were as follows: 

Sel.vin: 

Barker: 

Kaus: 

Patton: 

)kelt: 

S1mpeon: 

Rules 19, 20, 21, 22, 63-SUbdiv1s1an (1), 
64, 65 and 66. 

Rule 63-Subdivisions 1, 13, 14, 22 and 'ZT. 

Rule 63-SUbdiv1sions 7, 8, 9, 12, 23, 24, 25, 
26 and 31. 

Rules 19 and 63-SUbdiv1siona 4, 5, 10, and 20. 

Rule 63-Subdivisions 2, 3, 15, 16, 17, 18, 19, 
28, 29 and 31. 

Rule 63-Subdivisions 4, 6, ll, 21 and 30. 

The cOllllll1 ttee decided that they would adopt the following schedule 

'- for the tiling of the reports nth the chairman: 

-1-

-----.. . ~--~~~~~--~~ . ---------~_~~ ___ ~~~ ___ ___;:____il 



.. 

C 

C 

c 

SI:H!C!.1tE OF ~ 

Rule 63, SUbdivisions l~lO 

Rule 63, Subdivisions 11-20 

Rule 19 

Rules 20, 2l and 22 

Rules 64. 65 and 66 

Rule 63. Subdivisions 20-31 

SCHEDULE OF MEJ!!['IlIGB AND TOPICS 

Februafy 15. 1958 
(Full da¥ meeting) 

March l5, 1958 
(Full da¥ meet ing) 

AprU 22, 1958 
(Full da¥ meeting) 

by February 1, 1958 

by JoiIrch 1st, 1958 

by February l, 1958 

by March 1st, 1.958 

by March 28. 1958 

by March' 28, 1.958 

Rule 63. Subdivisions 1-10. 
Rule 1.9 

Rule 63, Subdivisions ll-20. 
Rules 20. 2l and 22. 

Rule 6~, Subdivisions 2l-31, 
Rules b4, 65 and 66. 

We probably cannot cover the entire ass1~ for the firet meeting 

in one da¥. The cOlllllittee decided that tbe reports should be fUed on time 

and if' the reports fUed by February 1st, 1.958' meeting were not considered' 

in f'ull. at the February 15th meeting, the consideration of' the reports f'irst 

fUed can be continued to another date. 

By reason of' the iJIIportance of' the studr to the 'bar, it is necessary 

that the members of this cOlllllittee report pralq>tl.Y on the Schedll] ed date. 

We ~ be required to express an opinion on changes in the Rules of' 

Evidence before the next legislative meeting. We IIIIlSt keep abreast of' the 

studies of' the Lsv Revision COIIIIIission. 

At our first meeting we discovered that this is a major project and 

in the south we need all of' the manpower that has been assigned. I would 

C suggest that Mt-. Duniway consider snlarging the size of' his cOlllllittee 110 

that he can schedule work in the north as we have scheduled work in the south. 

", 
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Jolm McDonough, Ex:ecutive Secretary of the Law Revision CCIIIII!1asion 

bas agreed to be present at the next meeting of the soutbern section ot 

the camnittee in LosAllge~es. 

cc: Dlwin A. Beatey 
stanley A. Barker 
otto M •. Kaus 
H. Pitts Mack 
J. E. Simpson 
Robert H. Patton 
IlerIIIan F. Sel. vin 
Jack A. ~es 
Benjamin C. Dulliway 
John McDonough 

/s/ Joseph A. Ball 
Joseph A. Balli ciI&ii'iIi&ii 
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