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Meeting of
Jenvery 24-25, 1958

Memorandum No. 2
Subject: Study No. 34(L)} - Uhiform
Rules of Evidence

I enclose the following:

(1) AcopyofaMsenttothembersortheStateBar
Committee to Consider the Uniform Rules of Evidence. This memorandum
was prepared because Mr. Mlhaﬂ.advisedusthathelhadcalleda
meeting of his section of the camlttee and that the Northern Section
would be meeting soon. The memorendum summarizes the Commission's -
work to date on the Uniform Rules.

{(2) Memoranda received from Professor Chadbowrn on Subdivisions
1, 21, 22, 23, 24, 25, 26, 27(c)- |

Matters for considerstion at the January 24-25 meeting include
the fallowing:

{1) Revisions of Subdivisions 1, 2, 3, 4, 5 and 9 of Rule 63
prepared by the Staff pursuant to action teken at the December meeting.
These revisions ar§ et forth in the memorandum to the State Bar
Committee. '

(2) Whether the following Subdivisions of Rule 63 will be
approved by the Cammission: &, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27(c).

Respectfully submitted,

Jobn R. McDonough, Jr.
Executive Secretary

JRMJ:
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January &, 1958
Memorandum to State Bar Committee to
Conalder Uniform Rules of Evidence.

At its meeting in San Francisco on November 2G-30 the Law Revision
Commission decided that ell action which it takes relating to the iUniform
Rules of Evidence will be deeged tentative pending finel consideration of
all of the Rules after they have been individually considered. Subject to
this limitaticon the Commission has thus far taken the following action
relating to the Uniform Rules of Evidence:

1. Approved Rule 62(1} as drafted:

Rule 62. Definitions. As used in Rule 63 and its
exceptions and in the following rules,

(1) "Statement” means not only en oral or written
expression but also non-verbsl conduct of a person intended
¥ him as a substitute for words in expressing the matter stated.

2. Approved the opening paragraph of Rule 63 as drafted:

Rule 63. Hearsay Evidence Excluded--Exc ong. Evidence
of a gtatement which is made other than by a 8 vhile testi-

fying at the hearing offered to prove the truth of the metter
stated is hearsay evidence and insdmigsible except:

3. Drafted the following paragraph to be added to Rule 19:

As e prerequisite for evidence of the conduct of &
person reflecting his belief concerning a material or
relevant matter but not constituting a statement as defined
in 62(1), there must be evidence that the person had at
the time of his conduct personal knowledge of such material
or relevant matter or experience, training or education,
if such be required,

L, Drafted the following as a substitute for subdivisiocn (1) of
Rule 63 as drafted:
(1) Vhen a person is a witness at the hearing, a statement made by

him, though not made at the hearing, is admissible to prove the truth of

-1-




Memo to State Bar Committee to Consider URE (Continued) 1/6/58

the matter stated, provided the statement would have been admissible if
maede by hinm while testifyling and provided further
(a) The statement is inconsistent with his tastimony at the hearing
end. is offered in campliance with Ruie 22, or
(b) The statement is offered following an at:empt to impair his
testimony as being recently fabricated and the statement is one
nﬁde prior to the alieged fabrication and is consistent with
his testimony at the hearing, or
(¢) The ﬁtatement concerns a matter as to which the witaess hes
no present recollection.
5. Drafied the follewing as = mubetitube Por subdivision (2) of ™
Rule 63.as drafted:
(2) To the extent admiesible by the statutes of this State:
(e) Affidevits.
(b) Depositions teken in the action in which they are offered,
(¢) Testimeny given by a witness in & pricr trial or preliminary
hearing of the action in which it is offered.
6. Drafted the following as a substitute for subdivieion (3) of
Rule 63 as drafted: |
(3) If the judge finds that the declarant is unavailable as & witness
at the hearing and subject to the same limitations and objections as though
the declarant were tesilfying in perscn, testimony given as a witness in
another action or in a deposition taken in compliance with law in another
action 1s admiesible in the present action when

{a) The testimony is offered against a party who offered it

-
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in his own behalf on the former occasion or against the
successor in interest of such party, or

(v) In a civil action, the issue is such that the adverse party
on the former occasion had the right and opportunity for
cross examination with an interesi and motive similar to
thet which the adverse party has in the sction in which
the testimony is offered, or

{¢) In a criminel action, the present defendant was a party to
the prior action and had the right and opportunity for cross
examination with an interest and motive similar to that
which ke has in the action in which the testimony is offered;
provided, however, that testimony given at a preliminary
hearing in the prior action is not adwissible.

‘ 7. Drafted the following as a substitute for subdivision (k) of
Rule 63 as drafted.{new languege underlined):

(‘-}) Contemporaneous Statements and Statements Admissible on Ground
of Necessity Generally. A statement (a) which Lthe Judge Tinds
wag made whlile the declarant was perceiving the event or
condition which the statement narrates, describes or explains,
or {(b) which the Judge finds was made while the declarant was
under the strese of a nervous excitement caused by such
perception, or {c) if the declarant is unavallable as a witness,
8 statement written or otherwise recorded at the time the
statement was made narrating, describing or explaining an event
or condition which the judge finds was made by the declarant at
& time when the matter had been recently perceived by him and

while his recollection was clear, and was mede in good faith
prior to the commencement of the action;

8. Drafted the following as a substitute for subdivieion {5) of Rule

63 as drafted (new language underlined):
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(5) Dying Declarations. A statement by a person unavail.

able as a witness because of hie death if the judge finds

that it was made the personal knowledge of the declarant
and that it was vVoluntarily end in good faith and while
the declarant was conscious of his impending death and believed

that there was no hope of his recovery;

9. Approved subdivision {7) of Rule 63 as drafted:

(1) Admissions by Parties. As against himself & statement

by & perscn who is a parity to the action in his individual

or a representative capacity and if the latter, who was

acting in such representative capacity in making the statement;

10, Approved subdivision (8) of Fule 63 as drafted:

(%) Authorized and Adoptive Admissions. As against a party, a
statement (a) by & person euthorized by the party to make a
statement or statements for him concerning the sublect of the
statement, or (b) of which the party with knowledge of the
content thereof has, by words or other conduct, menifested
his edoption or his belief in its truth;

1l. Drafted the following as e substitute for subdivision (9) of

Rule 63 as drafted (new language underlined):

(‘ﬂ Vicarious Admissions. As against & party, s statement which
would be admissitie if made by the declarant at the hearing if (a)
the statement concerned a matter within the scope of an sgency or
employment of the declarant for the party and was made before the
termination of such relationship, or (b) the party and the declarant
were participating in a plan to commit & crime or a civil wrong and
the statement was relevent to the plan or its subject matter and wes
made while the plan was in existence and before its complete
execution or other termination, or (e} in a civil action ome of the
issues between the party and the proponent of the evidenceiof the
statement is a legsl liability of the declarant, and the statement
tends to establish that lisbility;

ke




Lav Offices of
BALL, HUNNT and HART

Joseph A. Ball
Clarence S. Hunt

George A. Hart, Jr. 120 Linden Avenue
Clerk Heggeness Long Beach 2, Celiformia
M. B. Kanbel . HEmlock 5~5631
Loyal C. Pulley _ NEvada 6-2968
Donald B. Caffray

David H. Battin January 10, 1958

John R. McDonough, Jr.

Executive Secretary

Californis Law Revision Cammission
School of Iaw

Stanford, California

Re: Committee to Consider Uniform Rules of Evidence

Dear John:

Pnclosed e proposed egenda for the meeting of the Southern
Section of the above committee on Saturday, January 11, 1958,

I have given the members of the committee appraximately
& weeks to mssemble their ideas and arguments.

It weuld be of great assistance to us if you could be present
at our meeting in Los Angeles on February 15, 1958.

I will notify you of the date of the meeting of the Northern
Section in San Francisco.

Yours very truly,
/8/ Joseph A. Ball/G
Joseph A. Ball

JAB:gb
Enc.

cc: Jack Hayes

AN
e\‘“‘\
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AGENDA FOR MEETING O THE COMMITTER

TO CORNSIDER UNIFCRM RULES OF EVIDENCE,

RBQUIRED READING.

JANUARY 11, 1958

The State Bar Dﬂ‘icés
i58 south Spring Street - Suite 440
1os Angeles, California

I.
Model. Code of Evidence.
Uniform Rules of Evidence.
Reports by Professor James H. Chedbowrn to the

Law Revision Commlssion.

Minutes of the Law Revision Commission.

II. SUGGEITED READING.

C Chedbourn'es sources in footnotes.

I1T. ASSIGNMENTS FOR REVIEW.
Ball: Blitorial South-North
Selvin: Editorial North
Duniway; BEditorial South

Iv. ASSIGNMENTS FOR STUDY:

Belvin:
Barker:
Kaus:
Mack:

- Patton:
Simpecn:

Kaus and

Rules 19, 20, 21, 22, 64, 65 and 66.

Rule 63, Subdivisions 1, 7, 12, 17, 22 and 27.

8, 13, 18, 23 and 28,

Rule 63, Subdivisions 2,

Subdivisions 3,

Rule 63, g, 14, 19, 24 and 29,

Rule 63, Subdivisions &, 5, 10, 15, 20 and 25,

Rule 63, Subdivisions 6, 11, 16, 21, 26 and 30.

Rule 63, Subdivision 31.




V. FROCEDURE.

()

{a) EBach member shall study and review the assigned topie

and recommend committee action. Fourteen (14) copies of study,

review and recommendation to he forwarded to chairman in accordance

with schedule.

{v) Bach member will receive reports from other members

through chairmen not less than two (2) weeks prior to scheduled

meeting.

(¢) oOral discussion of scheduled topics at meeting of

Southern Section.

(d) Proposed recormendation of Southern Section to be

forwarded to Northern Section.

C - (e) Pinal recommendation of committee to be forwerded to

Board of Governors.

VI, SCHEEDULE OF REPCRTS,

R{ﬂg 63, Subdivisions 1-10
Rule 63, Subdivisicne 11-20
Rule 63, Subdivisions 21-31
Rule 19

Rules 20, 21 and 22

g 2 2 4 & ¢

Rules 64, 65 and 66

VII. SCHEDULE OF MEETTRGS AND TOPICS.

February 1, 1958
March 1, 1958
March 28, 1958
February 1, 1958
March 1, 1658

March 28, 1958

February 15, 1958 (Full day meeting) Rule 63, Subdivisions

C March 15, 1958 (Full day meeting)
April 12, 1958 (Full day meeting)

JAB:gb ~2~
1-10-58

1-1¢; Rule 15

Rule 63, Subdivisions
11-20; Rules 20, 21 & 22
Rule 63, Subdivisicns
21-31; Rules 64,65 & 66




-
MERTING OF THE SOUTHERN COMMITTEE TO CONSIDER
UNIFORM RULES COF EVIDENCE,
The Southern Section of the committee met at the State Bar offices
in the Rowan Building, los Angeles, California at 9:00 o'clock a.m., on
Saturday, January 11lth, 1958.
Present: Joseph A. Ball, Chailrman
Long Beach
- Staniey A. Barker - Los Angeies
otto M. Kaus - Los Angeles
H. Pitts Mack -~ San Diego
Robert H. Patton - Los Angeles
Absent: J. B. Simpson ~ Loa Angeles
Herman ¥. Selvin - Los Angeles
- The agenda was followed as writtem except "Assignments For Study”.
After some discussion, it wes decided to reassign the topics for study by
grouping them as to sublect matter.
The reassignments were s follows:
Selvin: Rules 19, 20, 21, 22, 63-Subdivision (1),
' 64, 65 and 66.
Barker: Rule 63-Subdivisions 1, 13, 1%, 22 and 27.
Kaus : Rule 63—5ubd1visious 7, 8, 9, 12, 23, 24, 25,
26 and 11.
Patton: Rules 19 and 63-Subdivisiong 4, 5, 10, and 20.
Mack: Rule 63-Subdivisions 2, 3, 15, 16, 17, 18, 19,
28, 29 and 31.
Simpson: Rule 63-Subdivisions k, 6, 11, 21 and 30.
The committee decided that they would adopt the followlng achedule
- for the filing of the reports with the chairmen:
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SCHEDULE OF REPORTS

Rule 63, Subdivisions 1.10

by February 1, 1958
Rule 63, Subdivisions 11-20 by Merch 1lst, 1958
Rule 19 by February 1, 1958
Rules 20, 21 and 22 by March lst, 1958
Rules 6, 65 and 66 by Méxch 28, 1958
Rule 63, Subdivisions 20-31 by March 28, 1958

SCHEDULE OF MEETINGS AND TOPICS

Februafy 15, 1958 | Rule 63, Subdivisions 1-10,
(Full day meeting) Rule 19 _
March 15, 1958 Rule 63, Suddivisioms 11-20,
(Pl day meeting) Rules 20, 21 and 22.
April 12, 1958 Rule 63, Subdivisions 21-31,
(Full day meeting) | Rules 6, 65 and 66.

We probably cannct cover the entire assigmment for the first meeting
in one day. The committee declded that the reports should be filed on time
end if the reports filed by February lest, 1953' meeting were not considered
in full at the February 15th meeting, the consideration of the reports first
filedl can be continued to ancther date.

By reascn of the importance of the study ¢o the bar, it is necessary
that the mbera of this committee report pramptly on the scheduled date.
We may be required to express an opinion on changes in the Rules of
Evidence before the next legislative meeting. We must keep abreast of the
gtudies of the Law Revision Cmniasion.

At our first meeting we discovered that this is a major project and
in the south we need sll of the manpower that has been assigned. I would
suggest that Mr. Duniway consider enlarging the size of his committee s0

that he can éched.ule work in the north as we have scheduled work in the south.

L)
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John McDonough, Executive Secretary of the Law Revision Commission

has agreed to be present at the next meeting of the southern section of

the committee in Los Angeles.

[8/ Joseph A. Bell
O

geph A, Ball, Chairman

ce: HEiwin A. Heafey

Stenley A. Barker
Otto M. Kaus
H. Pitts Mack
J. B. Simpson

. Robert H. Patton
Herman F. Selvin
Jack A, Hayes

- BenJjemin C. Dupiway
John McDonough




