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Judicial Review of Agency Action: Mandamus, Venue, and Stays

BACKGROUND

The Commission began work on judicial review of agency action during 1993,

but set it aside temporarily while wrapping up administrative adjudication by

state agencies.

The Commission’s consultant, Professor Asimow, has prepared three

background studies for Commission consideration:

Judicial Review of Administrative Decision: Standing and Timing
(September 1992)

The Scope of Judicial Review of Administrative Action (January
1993)

A Modern Judicial Review Statute to Replace Administrative
Mandamus (November 1993)

Of these studies, the Commission has made policy decisions concerning the

first two, and has reviewed some drafting implementing the policy decisions.

The Commission has not yet considered the third study.

The purpose of this memorandum is to present policy issues involved in the

third study, with the view to developing a complete draft on the subject of

judicial review of agency action.

A MODERN JUDICIAL REVIEW STATUTE

TO REPLACE ADMINISTRATIVE MANDAMUS

A copy of the third study, A Modern Judicial Review Statute to Replace

Administrative Mandamus (November 1993), is attached to this memorandum.

The study proposes that California’s administrative mandamus statute (Code of

Civil Procedure Section 1094.5) and traditional mandamus statutes be replaced

by straightforward judicial review procedures based on the normal rules of civil

practice. The study further suggests that judicial review of state agency decisions

under the Administrative Procedure Act be lodged with the court of appeal
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rather than the superior court (or Supreme Court). Venue in these cases would be

in the appellate district of the petitioner’s residence or principal place of business

(or, if review authority is left in the superior court, in Sacramento or another

county where the Attorney General has an office). The standard by which the

reviewing court may grant a stay would be similar to the standard for granting a

preliminary injunction.

This study was circulated for comment in November 1993, with a four month

comment period. The Commission has received three comments on the study:

State Bar of California, Environmental Law Section (Exhibit pp. 1-2)
State Board of Equalization (Exhibit pp. 3-4)
California Academy of Attorneys for Health Care Professionals

(Exhibit pp. 5-9)

REPLACEMENT OF ADMINISTRATIVE MANDAMUS

AND TRADITIONAL MANDAMUS WITH AN APPEAL PROCEDURE

Environmental Issues

The State Bar Environmental Law Section has prepared an extensive review

of the California Environmental Quality Act. One of its recommendations is that

the procedural and substantive standards for administrative mandamus and

traditional mandamus should be revised and combined into one new set of

standards. CEQA Review Committee, The California Environmental Quality Act:

Assessment and Recommendations at p. 98 (March 3, 1994). In this connection, the

Committee’s letter to the Commission notes that:

Problems often occur as a result of the complexity and
confusion in the rules governing judicial review of administrative
action. Some of the Section’s recommendations on CEQA litigation
may also have applicability to other areas of administrative law. In
some instances the Section concluded an issue should be addressed
as part of a comprehensive review of administrative law. In
particular, the Environmental Law Section endorses the concept
that the statutory provisions governing judicial review of
administrative decisions be revised and consolidated into a single
judicial review statute.
Exhibit pp. 1-2.

Taxation Issues

The State Board of Equalization points out that judicial review of sales and

use taxes, other excise taxes, and state assessed property taxes is not obtained
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through administrative mandamus but through a de novo proceeding in superior

court pursuant to a lawsuit for a refund of taxes. The Board objects to any

revision of the law that would have the effect of denying a taxpayer a full

evidentiary hearing de novo in the superior court on a tax refund claim. Exhibit

p.3.

Health Care Issues

The California Academy of Attorneys for Health Care Professionals does not

believe the background study justifies replacement of the current judicial review

scheme. Their position is that the administrative mandamus procedures are easy

to learn and use and are familiar to practitioners; the choice between alternative

and peremptory writs is useful and serves an important purpose; the statute is

straightforward and easy to use; practitioners are not dissatisfied with it; and

there is no reason to make everyone practicing in the field start from scratch with

an entirely new procedure (the Oregon procedures offered as an alternative are

no model). Exhibit pp. 5-6.

The Academy also believes the focus of the background study on review of

agency decisions is too narrow, since the administrative mandamus statute

governs review of quasi-judicial decisions of private bodies as well (e.g., hospital

decisions). If administrative mandamus is to be abolished, something must be

done with the non-agency cases that are currently reviewed under the statute.

Exhibit pp. 8-9.

There are certainly improvements that might be made in the
administrative process, but our position is that the wholesale
junking of Code of Civil Procedure section 1094.5 without a
perceived need by the bench or bar for such a drastic step, would
be a tragic mistake.
Exhibit p. 9.

TRANSFER OF REVIEW JURISDICTION

FROM SUPERIOR COURT TO COURT OF APPEAL

Health Care Issues

The California Academy of Attorneys for Health Care Professionals strongly

opposes transfer of review authority to the Court of Appeal. The Court of Appeal

is not equipped to take new evidence; in cases involving constitutionality,

proceedings in superior court are necessary to create an evidentiary record; and
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transfer to the Court of Appeal will lose the statement of decision written by

superior court judges in independent judgment cases. Exhibit p. 6.

STANDARD OF REVIEW

The standard of review on judicial review of agency action is not the subject

of this background study. However, the background study does note that

Professor Asimow has recommended and the Commission is considering

elimination of “independent judgment” review.

The California Academy of Attorneys for Health Care Professionals

vigorously opposes further restriction of the independent judgment test. Exhibit

pp. 7-8. The staff will bring their concerns to the Commission’s attention when

this matter is again before the Commission in the near future.

STAYS DURING JUDICIAL REVIEW

Taxation Issues

The State Board of Equalization believes it is fundamental that payment of the

tax be required before judicial review. Exhibit p. 4. The Board calls the

Commission’s attention to Cal. Const. Art. XIII, § 32:

No legal or equitable process shall issue in any proceeding in
any court against this State or any officer thereof to prevent or
enjoin the collection of any tax. After payment of a tax claimed to
be illegal, an action may be maintained to recover the tax paid, with
interest, in such manner as may be provided by the Legislature.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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