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Memorandum 94-54

Judicial Review of Agency Action: Mandamus, Venue, and Stays

BACKGROUND

The Commission began work on judicial review of agency action during 1993,
but set it aside temporarily while wrapping up administrative adjudication by
state agencies.

The Commission’s consultant, Professor Asimow, has prepared three
background studies for Commission consideration:

Judicial Review of Administrative Decision: Standing and Timing
(September 1992)

The Scope of Judicial Review of Administrative Action (January
1993)

A Modern Judicial Review Statute to Replace Administrative
Mandamus (November 1993)

Of these studies, the Commission has made policy decisions concerning the
first two, and has reviewed some drafting implementing the policy decisions.
The Commission has not yet considered the third study.

The purpose of this memorandum is to present policy issues involved in the
third study, with the view to developing a complete draft on the subject of
judicial review of agency action.

A MODERN JUDICIAL REVIEW STATUTE
TO REPLACE ADMINISTRATIVE MANDAMUS

A copy of the third study, A Modern Judicial Review Statute to Replace
Administrative Mandamus (November 1993), is attached to this memorandum.
The study proposes that California’s administrative mandamus statute (Code of
Civil Procedure Section 1094.5) and traditional mandamus statutes be replaced
by straightforward judicial review procedures based on the normal rules of civil
practice. The study further suggests that judicial review of state agency decisions
under the Administrative Procedure Act be lodged with the court of appeal



rather than the superior court (or Supreme Court). Venue in these cases would be
in the appellate district of the petitioner’s residence or principal place of business
(or, if review authority is left in the superior court, in Sacramento or another
county where the Attorney General has an office). The standard by which the
reviewing court may grant a stay would be similar to the standard for granting a
preliminary injunction.

This study was circulated for comment in November 1993, with a four month
comment period. The Commission has received three comments on the study:

State Bar of California, Environmental Law Section (Exhibit pp. 1-2)

State Board of Equalization (Exhibit pp. 3-4)

California Academy of Attorneys for Health Care Professionals
(Exhibit pp. 5-9)

REPLACEMENT OF ADMINISTRATIVE MANDAMUS
AND TRADITIONAL MANDAMUS WITH AN APPEAL PROCEDURE

Environmental Issues

The State Bar Environmental Law Section has prepared an extensive review
of the California Environmental Quality Act. One of its recommendations is that
the procedural and substantive standards for administrative mandamus and
traditional mandamus should be revised and combined into one new set of
standards. CEQA Review Committee, The California Environmental Quality Act:
Assessment and Recommendations at p. 98 (March 3, 1994). In this connection, the
Committee’s letter to the Commission notes that:

Problems often occur as a result of the complexity and
confusion in the rules governing judicial review of administrative
action. Some of the Section’s recommendations on CEQA litigation
may also have applicability to other areas of administrative law. In
some instances the Section concluded an issue should be addressed
as part of a comprehensive review of administrative law. In
particular, the Environmental Law Section endorses the concept
that the statutory provisions governing judicial review of
administrative decisions be revised and consolidated into a single
judicial review statute.

Exhibit pp. 1-2.

Taxation Issues
The State Board of Equalization points out that judicial review of sales and
use taxes, other excise taxes, and state assessed property taxes is not obtained
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through administrative mandamus but through a de novo proceeding in superior
court pursuant to a lawsuit for a refund of taxes. The Board objects to any
revision of the law that would have the effect of denying a taxpayer a full
evidentiary hearing de novo in the superior court on a tax refund claim. Exhibit

p.3.

Health Care Issues

The California Academy of Attorneys for Health Care Professionals does not
believe the background study justifies replacement of the current judicial review
scheme. Their position is that the administrative mandamus procedures are easy
to learn and use and are familiar to practitioners; the choice between alternative
and peremptory writs is useful and serves an important purpose; the statute is
straightforward and easy to use; practitioners are not dissatisfied with it; and
there is no reason to make everyone practicing in the field start from scratch with
an entirely new procedure (the Oregon procedures offered as an alternative are
no model). Exhibit pp. 5-6.

The Academy also believes the focus of the background study on review of
agency decisions is too narrow, since the administrative mandamus statute
governs review of quasi-judicial decisions of private bodies as well (e.g., hospital
decisions). If administrative mandamus is to be abolished, something must be
done with the non-agency cases that are currently reviewed under the statute.
Exhibit pp. 8-9.

There are certainly improvements that might be made in the
administrative process, but our position is that the wholesale
junking of Code of Civil Procedure section 1094.5 without a
perceived need by the bench or bar for such a drastic step, would
be a tragic mistake.

Exhibit p. 9.

TRANSFER OF REVIEW JURISDICTION
FROM SUPERIOR COURT TO COURT OF APPEAL

Health Care Issues

The California Academy of Attorneys for Health Care Professionals strongly
opposes transfer of review authority to the Court of Appeal. The Court of Appeal
is not equipped to take new evidence; in cases involving constitutionality,
proceedings in superior court are necessary to create an evidentiary record; and



transfer to the Court of Appeal will lose the statement of decision written by
superior court judges in independent judgment cases. Exhibit p. 6.

STANDARD OF REVIEW

The standard of review on judicial review of agency action is not the subject
of this background study. However, the background study does note that
Professor Asimow has recommended and the Commission is considering
elimination of “independent judgment” review.

The California Academy of Attorneys for Health Care Professionals
vigorously opposes further restriction of the independent judgment test. Exhibit
pp. 7-8. The staff will bring their concerns to the Commission’s attention when
this matter is again before the Commission in the near future.

STAYS DURING JUDICIAL REVIEW

Taxation Issues

The State Board of Equalization believes it is fundamental that payment of the
tax be required before judicial review. Exhibit p. 4. The Board calls the
Commission’s attention to Cal. Const. Art. XIlII, § 32:

No legal or equitable process shall issue in any proceeding in
any court against this State or any officer thereof to prevent or
enjoin the collection of any tax. After payment of a tax claimed to
be illegal, an action may be maintained to recover the tax paid, with
interest, in such manner as may be provided by the Legislature.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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February 25, 1994

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 943034739

BACKGROUND STUDY: JUDICIAL REVIEW OF ADMINISTRATIVE DECISIONS

The Environmental Law Section of the State Bar of California appreciates the opportunity to
comment on the background study: "A Modern Judicial Review Statute to Replace
Administrative Mandamus." The background study is thought provoking and well
researched. We look forward to the Commission’s recommendations,

The Environmental Law Section has recently conducted a thorough review of the California
Environmental Quality Act (CEQA). The Section completed a draft report in October 1993,
and circulated the draft report for comment by Section members and CEQA practitioners.
After reviewing the comments on the draft, the Section has prepared a final draft report,
"The California Environmental Quality Act: Assessment and Recommendations.” On
February 25, 1994, the State Bar’s Commiittee on Courts and Legislation approved reiease of
the report for public review before the report is considered by the State Bar Board of
Governors. I will send you a copy of the report under separate cover.

Of particular interest is Section N of the CEQA report, which addresses CEQA litigation.
Lawsuits raising CEQA issues are filed as actions to review the decisions of public agencies.
The Environmental Law Section urges the Law Revision Commission to take into
consideration the analysis and recommendations of the CEQA report when the Commission
makes its recommendations on judicial review of administrative decisions.

In preparing its report, the Environmental Law Section devoted a great deal of attention to
CEQA litigation issues. Many of the issues raised in connection with the CEQA litigation
are_not unique to CEQA. Problems often occur as a resuit of the complexity and confusion
in the rules governing judicial review of administrative action. Some of the Section’s
recommendations on CEQA litigation may also have applicability to other areas of
administrative law. In some instances the Section concluded an issue should be addressed as
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part of a comprehensive review of administrative law. In particular, the Environmental Law
Section enxiorses the concept that the statutory provisions governing judicial review of
administrative decisions be revised and consolidated into a single judicial review statute.

If you have any questions or would like further information pléase feel free to contact me at
(916) 657-0662 or contact Section Vice-Chair Tim Taylor, who also chairs the committee
which prepared the CEQA report, at (916) 447-8899.

Sincerely,

L A n

Andrew H.“8awyer, Chair
Environmental Law Section

cc: Tim Taylor
Baifrey & Abbott
1801 "I" St., Suite 200
Sacramento, CA 95814
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California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Dear Commissioners:

This is in response to your request for comment with respect
to the background study regarding "A Modern Judicial Review
Statute to Replace Administrative Mandamus," prepared for you by
Professor Michael Asimow, dated November 1993,

The State Board of Egualization would like to reiterate its
position previously communicated to you with respect to your
study re "Centralization of Administrative Law Judges" and your
study "Administrative Adjudication by State Agencies," that the
Commission and its consultant have not given proper consideration
to the distinction between the power of the State to regulate
(police power) and the power of the State to tax (revenue
raising).

Insofar as administrative mandamus and taxation is
concerned, the Commission's study misses the point entirely. The
State Beoard of Egualization administers the California Sales and
Use Tax Law and other excise tax laws. Judicial review in these
matters is not obtained by means of the administrative mandamus
provisions of Code of Civil Procedure section 6094.5.
Administrative review is a de novo proceeding in the superior
court pursuant to a statutorily authorized suit for refund of
sales tax. Rev. & Tax. Code § 6933. Marchica v. State Board of
Equaljzation (1951) 107 Cal.App.2d 501. Since 1984, the scope of
judicial review has been similarly broad in regard to suits for

refund of state assessed property taxes. Rev. & Tax. Code §
5170.

The Board objects to any revision of the Code of Civil
Procedure which would have the effect of denying a taxpayer a
full evidentiary hearing de novo in the superior court on a tax
refund claim.
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The difference between regulation and taxation is further
evident in regard to "stays" during judicial review. It is
fundamental that payment of the tax may be required prior to
judicial review. We call your attention to California
Constitution, Art. XIII, § 32, which provides as follows:

"No legal or equitable process shall issue in any
proceeding in any court against this State or any
officer thereof to prevent or enjoin the collection of
any tax. After payment of a tax claimed to be illegal,
an action may be maintained to recover the tax paid,
with interest, in such manner as may be provided by the

Legislature."
Sincerely,
e A e,
Burton W. Oliver '
Executive Director
BWO:sr

cc: Honorable Brad Sherman
Honorabkle Matthew K. Fong
Member, First District
Honorable Ernest J. Dronenburg, Jr.
Honorable Gray Davis

[t ~3




RussELL IUNGERICH

RUSSELL IUNGERICH A PROFESSIONAL LAW CORPORATION
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PAUL SPACKMAN LOS ANGELES, CALIFORNIA 90010~ 2520

TELEFPHONE (213) 382-8600

February 28, 1994

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Comment on Professor Asimow’s Background Study
"A Modern Judicial Mandamus Statute To Replace
Administrative Mandamus*

Dear Sir or Madan:

I am submitting the following comments on behalf of myself and the
California Academy of Attorneys for Health Care Professionals. All
of the members of this Academy are involved almost daily in
proceedings which culminate in judicial review of administrative
hearings under Code of Civil Procedure section 1094.5. We submit
the following criticisms of Professor Asimow’s study:

A. Ihe Proposed New Statute

We do not believe that Professor Asimow’s study justifies the
wholesale replacement of the current administrative mandamus
statute with an entirely new procedure under which everyone
practicing in the field must start over from scratch. Professor
Asimow’s criticism of the technicalities of traditional wmandamus is
not a justifiable basis for an attack on section 1094.5. Professor
Asimov’s reference to this statute as "antigquated" hardly advances
his position. There may be newer statutes in other states, but are
they in fact better? Statutes borrowed from other states do not
reflect California constitutional or administrative considerations

which have led to our particular brand of judicial review of
administrative action.

The procedures under section 1094.5 are not difficult to learn and
are familiar to those of us who actually practice in the field.
California Continuing Education of the Bar publishes an excellent
practice book, entitled california Administrative Mandamus. This
book is more than sufficient to cover practice under this straight-
forward and easy to use statute.

There does not appear to be any upwelling of popular support for
section 1094.5. It should be noted that present section 1094.5 is
about two or three printed pages long in total. Replacing it with

the 13-page Oregon monster proposed by Professor Asimow is frankly
daunting.
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Oregon is hardly the state upon which to model California
procedure. My experience with judicial review of administrative
procedure in Oregon is that Oregon simply has not had such review.
See Patrick v. Burget (1988) 486 U.S. 94, 104-105, 100 L.Ed.2d, 108
S.Ct. 1658, 1665 (no judicial review of hospital peer review
proceedings).

Finally, the choice between seeking an alternative writ or filing
a motion for a peremptory writ should be maintained. A motion for
a peremptory writ is utilized by experienced practitioners when the
time of the hearing is not particularly critical. An alternative
writ is sought to obtain faster action and an earlier hearing date
than could be obtained for setting a motion for peremptory writ.

B. - Transfer of These Cages To the Court of Appeal

We strongly oppose transfer of administrative mandamus review to
the Courts of Appeal in the first instance. The study does not
discuss subsection (e) of section 1094.5, which permits the trial
court to receive new evidence and, where the independent judgment
test is applicable, to ™. . . admit the evidence at the hearing on
the writ without remanding the case." A Court of Appeal is not
equipped for the taking of new evidence. While the taking of new
evidence occurs infrequently, in the cases where it is important to
the petitioner, the right to offer such new evidence should not be
lost in the revision process.

Professor Asimov’s study does not appear to cover the operation of
section 3.5 of Article III of the California Constitution which
provides that an administrative agency has no power to rule on the
constitutionality of statutes and regulations or to rule on other
constitutional issues. The evidentiary record for constitutional
issues is now made in superior court in conjunction with subsection

(e).

The fact that attorney discipline cases and Public Utilities
. Commission cases are now heard in the California Supreme Court does
not justify that the transfer of these cases to the Courts of
Appeal as opposed to the trial courts on administrative mandamus.
If a physician’s or psychologist’s professional license must be
reviewed in a trial court proceeding, there is no good reason why
similar review for an attorney cannot start at the superior court
level. A similar observation can be made about P.U.C. cases.

A transfer of section 1094.5 proceedings to the Court of Appeal
loses the statements of decision written by superior court judges
in independent judgment cases.
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C. e Subs

We vigorously oppose further restriction of the "independent
judgment® test in administrative mandamus cases. At present,
administrative law judges can only make proposed decisions -- even
though administrative law judges, and not the Boards, are the only
ones who hear the live testimony of witnesses. Until the
administrative procedure act, the Boards have 100 days within which
to adopt or non-adopt a proposed decision. If the decision is
against the position advocated by the staff of the Board, usually
the decision is non-adopted. A transcript is then prepared of the
administrative hearing. ‘

Written argument is permitted by some boards, but usually with
simultaneous briefing so that the party being disciplined does not
have an opportunity to reply to the written arguments of the
Attorney General.

Oral argument is permitted by some Boards, such as the Medical
Board. The Board of Psychology, for example, never permits oral
argument,

The Boards are supposed to read the transcripts of the
administrative hearing. In practice, those of us practicing in the
area suspect that the members of the Boards never read the
transcripts because they are occupied with other matters they deem
more important than an individual doctor’s livelihood. They just
vote their gut reactions to the case, emotionally influenced by
their staffs who lost before the administrative law judge. The
Board’s in-house attorney is then directed to draft findings and a
decision that supports the way the members of the Board want it to
come out. Such findings are accorded the presumption of
regularity.

Compare the injustice of what happens in the administrative process
with what happens when a new trial is granted in a civil action in
superior court. If a new trial is granted in a civil action, the
old verdict is vacated and the parties start over. Not so in
administrative proceedings. . The proposed decision of the
administrative law judge becomes a nullity. Under the substantial
evidence rule, every witness believed by the ALJ (the only fact-
finder who actually heard live witnesses) is now to be disbelieved.
Every witness who was disbelieved by the ALJ is now to be believed
(no matter how incredible he or she was before the ALJ). The
testimony of the disbelieved witnesses is now "substantial
evidence” which supports the new "decision™" of Board members who
probably never cpened the transcripts to read any of the evidence.
All of the presumptions on administrative mandamus favor the
"decision™ of the Board.

7
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Professor Asimow’s study would best be tempered by some practical
experience in representing a client who proceeds down the present
"Royal Road to Revocation," which is my termination to the stacked-
deck process which currently exists in our administrative system.
The "independent judgment” test, where it exists, permits a good
lawyer to place before a sensitive judge the case for not revoking
his client’s license. If the judge reads the record and agrees
with the findings of the ALJ (rather than a result-oriented Board),
there is a chance that justice will be done. With the substantial
evidence test, our clients are virtually doomed by administrative
boards that do not have any vaunted administrative expertise, but
are political appointees and public members. These Boards do not
decide these guasi-adjudicative cases on a fair basis. -

In the landmark case of Bixby v. Pierno (1971) 4 Cal.3d 130, 144,
the California Supreme Court concluded that if ". . . the right has
been acquired by the individual and if the right is fundamental,
the courts have held that the loss of it is sufficiently vital to
the individual to compel a full and independent review. The
abrogation of the right is too important to the individual to
relegate it to exclusive administrative extinction.”

Professor Asimow’s study may reflect a prejudice against the
independent judgment test when he cites only to the dissenting
opinion in Bixby. The substantial evidence rule is fine if one
truly believes that the underlying process is a fair one. It dooms

litigants to endure injustice if the administrative process is
fundamentally unfair.

Finally, the Asimow study does not discuss the constitutional
issues which led to the Bixby decision. There are important
separation of powers concerns as well as other constitutional
issues that need to be addressed before the "independent judgment"
test is junked. Adoption of a statutory scheme that will be
subject to immediate constitutional attack would be unwise,

D. 4] e avi

Professor Asimow’s study is flawed by its focus on Code of Civil
Procedure section 1094.5 only as a mechanism for reviewing:
decisions of state and local governmental boards. It is also the
key statute for judicial review of quasi-judicial decisions of

private bodies, such as hospitals. E.q., Anton v. San Aptonio

Community Hospital (1977) 19 Cal.3d 802, 813-825. Compare Lewinv.
St. Joseph Hospital of Orange (1978) 82 Cal.App.3d 368, 383-386

{quasi-legislative decision of hospital reviewable on ordinary
mandamus). Quasi-judicial cases from hospitals typically require
review of hospital charts, reviewed by non-lawyers sitting on peer
review committees and hospital boards of directors.
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If Professor Asimow’s proposed new statute is to replace Code of
Civil Procedure section 1094.5, then his study should address all
of the types of cases which are currently reviewed under the
statute. To do otherwise would invite the Legislature to "throw
out the baby with the dishes," paraphrasing late President Lyndon
Johnson’s fractured metaphor.

There are certainly improvements that mnight be made in the
administrative process, but our position is that the wholesale
junking of Code of Civil Procedure section 1094.5 without a
perceived need by the bench or bar for such a drastic step, would
"be a tragic mistake.

Very truly yours,
] '\

\ N

r———

Russell Iungerich

RI:sae
cc: Professor Asimow
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A MODERN JUDICIAL REVIEW STATUTE TO
REPLACE ADMINISTRATIVE MANDAMUS

By Michael Asimow

EXECUTIVE SUMMARY

This report is the seventh and last in a series of studies
by the author relating to California administrative adjudica-
tion and judicial review of agency action. It focuses on the
vehicle by which judicial review is cobtained. It recommends
abolishing California’s antiguated administrative mandamus
statute, Code of Civil Procedure section 1094.5. That proce-
dure (as well as traditional mandate under section 1085) would
be replaced with a petition for judicial review. That petition
would be the vehicle to review both quasi-legislative and
guasi-judicial agency action without the complexities of tradi-
tional mandate practice.

At present, most judicial review of agency action occurs
in the superior court. The report suggests that certain agency
action (adjudication and rulemaking governed by the Administra-
tive Procedure Act) be initially reviewed in the court of ap-
peal.

The report also contains recommendations for modernizing
the provisions relating to venue for judicial review and to

stays pending judicial review.
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A MODERN JUDICIAL REVIEW STATUTE TO

REPLACE ADMINISTRATIVE MANDAMUS

By Michael Asimowl

This is the seventh report prepared by the author for the
California Law Revision Commission on revising the adjudication
provisions of California’s Administrative Procedure Act (APA)

and modernizing the system of judicial review of state and lo-

2

cal administrative agency action. This report is the last one

in the series.?

This report proposes that California’s antigquated provi-
sion for administrative mandamus, Cocde of Civil Procedure (CCP)
section 1094.5, be replaced. It alsc recommends dispensing
with ordinary mandamus as a method of judicial review of agency

action and repealing as well numercus other general and special

lprofessor of Law, UCLA Law Scheool, Los Angeles, CA 90024~
1476. Phone (310) 825-8204. The suggestions of William C.
Heath, Stephen L. Kostka, Gregory Ogden, and Fredric D. Woocher
are deeply appreciated.

2previocus reports are:

Administrative Adjudication: Structural Issues (1989}

Appeals Within the Agency (1990)

Administrative Impartiality (1991)

The Adjudication Process (1991)

Judicial Review: Standing and Timing (1992)

The Scope of Judicial Review (1993}.

Copies of these reports are available from the California
Law Revision Commission, 4000 Middlefield Rd. Ste. D-2, Palo
Alto, CA 94303-4739. The Commission’s phone number is (415)
494-1335.

The first three of these reports were revised and
published in Asimow, "Toward a New California Administrative
Procedure Act: Adjudication Fundamentals," 39 UCLA L. Rev. 1067
(1992).

3The commission has not yet decided whether to continue
its administrative law project by evaluating the provisions
relating to rulemaking and non-judicial controls over agencies.
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provisions for obtaining review. The goal is to produce a
single, straightforward statute providing the ground rules for
judicial review of all forms of state and local agency action.
Wherever possible, the normal rules of civil procedure should
apply to judicial review. The underlying cbjective is to allow
litigants and courts to reach and resolve swiftly the substan-
tive issues in dispute, rather than to waste resources disput-
ing tangential procedural issues.
A. Replacing mandamus

1. Existing California law

Under existing law, on-the-record adjudicatory decisions
of state and local government are reviewed by superior courts
under the administrative mandamus provision of CCP section
1094.5. Regqulations adopted by state agencies are.reviewed by
superior courts through actions for declaratory judgment.? A
range of miscellanecus agency action is reviewed by traditional
mandamus under section 1085° or by declaratory judgment.6

Special review procedures are set forth in the statutes

creating many agencies, Decisions of the PUC and of the Review

4Gov’t €. §11,350(a); CCP §1060.

5See, e.d., Vernon Fire Fighters v. City of Vernon, 107
Cal.App.3d 802, 165 Cal.Rptr. 208 (1980) (§1085 mandate to
review whether a local rule was an abuse of discretion); Shuf-
fer v. Bd. of Trustees, €7 Cal.App.3d 208, 136 Cal.Rptr. 527
(1977) (81085 to review non-record adjudicatory academic deci-
sion of state college system).

6see, e.g., Californians for Native Salmon Ass’n v. Dep’t
of Forestry, 221 Cal.App.3d 1419, 271 Cal.Rptr.270 (199%0)
(agency’s general failure to cbserve environmental policies in
issuing timber permits)

.




Department of the State Bar Court are reviewed on a discretion-
ary basis by the Supreme Court.’ Decisions of several agencies
are reviewed initially by courts of appeal (in some cases as a
matter of right, in some cases by discretion only).8 Agency
action can also be reviewed in the context of enforcement ac-
tions or criminal actions brought against individuals for
vieclation of regulatory statutes or rules. There are numerous
problems with this patchwork. Most seriocus is the antiquated
and idiosyncratic nature of the writ of mandamus. 2

a. Pleading complexities. Mandamus is a world of its
own. A petitioner who seeks mandamus begins by serving a peti-
tion for issuance of an alternative writ of mandate on the
respondent, then filing it in the trial court--the reverse of

normal procedure.10 The judge may summarily deny the petition

even though the respondent has not filed an answer or otherwise

7see Pub. Util. €. §1756 and Civil Rule 58 (PUC):; Rule 952
(State Bar Court).

85ee Rule 57 (Workers’ Comp. App. Bd.); Rule 59 (Agric.
Labor Relations Board and Public Employment Relations Board)

95ee generally 8 Witkin, California Procedure Chapter XII
{(3d ed., 1985, & 1993 Supp.) (hereinafter "Witkin"); 2 G. Og-
den, Calif. Public Agency Practice chapter 53 ({1992)
(hereinafter "Ogden") (excellent summary of writ practice in
administrative cases); CEB, California Administrative Mandamus
(2d ed. 1989 and 1993 Supp.):; S. Kostka and G. Robinson, CEB
Action Guide--Handling Administrative Mandamus (1993) (51-step
process). I will use the terms "mandate" and "mandamus" inter-
changeably in this report.

10cep §1107;: Witkin §§163, 164; Calif. Rules of Court
56(b) {(applicable to writs in reviewing courts). For good
cause, the court may grant the application ex parte without
service on the respondent. CCP §1107.
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appeared.ll The respcondent may file points and authorities in
opposition to the issuance of an alternative writ; the court
can then refuse to issue the alternative writ.l2 Thus mandate
contains built-in provision for a court to abort the review
process before the hearing.

The court then issues an alternative writ of mandate which
is served on the respondent. The alternative writ is an order
to the agency to show cause why the regquested relief should not
be granted.13 The respondent then files a verified document
called a return (which serves the function either of an answer
or a demurrer).14 Petitioner then can file a replication (or

"traverse"), which is like an answer to the answer and may be

——

11Kingston v. Dep’t of Motor Vehicles, 271 Cal.App.2d 549,
76 Cal.Rptr. 614 (1969) {such summary denial by trial court is
a final order and is appealable). But see Kowis v. Howard, 23
Cal.4th 888, 12 Cal.Rptr.2d 728 (1992) (summary denial of writ
by court of appeals is not law of the case). Kowis would sug-
gest that summary denial of a petition for an alternative writ
is not a final order and would not preclude a petiticner from
filing a motion for a peremptory writ.

12ccp §1107; Wine v. City Council of Los Angeles, 177
Cal.App.2d 157, 2 cCal.Rptr. 94 (1960); Patterson v. Bd. of Su-
pervisors, 79 Cal.App.2d 670, 180 P.2d 945 (1947): Kleps,
"Certiorarified Mandamus Reviewed: The Courts and California
Administrative Decisions-1949-1959," 12 Stanford L. Rev. 554,
574 (1960).

13cep §1087. The agency can moot the petition by comply-
ing with the alternative writ. Save Oxnard Shores v. Calif.
Coastal Comm’n, 179 Cal.App.3d 140, 150, 224 Cal. Rptr. 425
(1986) .

141n practice, the return is apparently called an answer
or a demurrer. See Witkin §176; G. Ogden §53.10. Failure to
file a return admits the factual allegations in the petition
but the matter must still be heard by the court:; the peremptory
writ cannct be granted by default. CCP §1088; Rodriguez v.
Municipal Court, 25 Cal.App.3d 527, 102 cCal.Rptr. 45 (1972).




needed to avoid admitting facts alleged in the return.13 1n

traditional, but not in administrative mandamus, the statute

provides for trial by jury.l®

In practice, apparently many practitioners skip the
alternative writ entirely and begin the case with a motion that
a peremptory writ be issued.l? Whether or not the case begins
with issuance of an alternative writ, the court’s final judg-
ment is in the form of a peremptory writ of mandate, potential-

ly enforceable against the respondent with a fine or, in the

case of persistent discbedience, prison.18

e sk ke e e e

15g11iott v. Contractors’ State Licensing Bd., 224
Cal.App.3d 1048, 1054, 274 Cal.Rptr. 286 (1990); Witkin §182;
G. Ogden §53.12. 1In Elliott, the agency’s return alleged that
the licensee had obtained his license by fraud and the licensee
failed to allege or prove the contrary. Consequently, the
court correctly denied the petition for administrative mandamus
cn the basis of unclean hands. I believe that it is in-
appropriate for an agency to raise such arguments at the judi-
cial review stage. I was informed by practitioners that the
replicaticn is almost never used in practice.

16ccp §1090. Practitioners inform me that jury trials are
very rarely used in mandamus proceedings.

177phe Los Angeles Superior Court encourages this procedure
in the absence of a compelling need to appear ex parte. L. A.
Superior Court Law and Discovery Manual V-D-2-a. The court can
issue a peremptory writ without first issuing an alternative
writ where the papers on file adequately address the issues, no
factual dispute exists, additional briefing is unnecessary, the
opposing party receives ten days notice and an opportunity to
oppose this relief, and the court first issues an order that
the writ will be issued. If petiticner seeks only a peremptory
writ, it need not serve it on the respondent before filing the
application. CCP §§1088, 1088.5, 1107; Palma v. U. S. Indus-
trial Fasteners, Inc., 36 Cal.3d 171, 203 Cal. Rptr. 626 (1984)
(peremptory writ issued by appellate court). See Ogden
§53.01[2][c], 53.08.

18ccp §1097 ($1000 fine); Witkin §192.




b. Limitations on traditicnal mandamus. Traditional
(as opposed to administrative) mandamus is limited by an arcane
set of rules. It issues where the plaintiff seeks to enforce a
ministerial (i.e. non-discretionary) duty owed by the defendant
to the plaintiffl® and to which plaintiff has a "clear" and
"present” right;20 it also can issue for abuse of discretion
which sometimes is limited to "clear" abuse.?l The writ cannot
be issued where there is a plain, speedy, and adequate remedy
at law.22 These esoteric rules give rise to many difficulties

when traditional mandamus is used for the purpose of reviewing

agency action.23

19Gilbert v. State of California 218 Cal.App.3d 234, 241,
266 Cal.Rptr.891 (1990); Harbach v. El Pueblo de Los Angeles
State Historical Monument Comm’n, 14 Cal.App.3d 828, 92
Cal.Rptr. 757 ({1971) (agency had ministerial duty to relocate
building within monument after approving resolution and
soliciting funds to do so).

20yasko v. calif. Dep’t of Correcticns, 211 Cal. App.3d
996, 1000, 259 Cal.Rptr. 764 (1989); Witkin §65 et. seq.

2lpetter Alternatives for Neighborhoods v. Heyman, 212
Cal.App.3d 663, 671, 260 Cal.Rptr. 758 (1989); Thelander v.
City of El1 Monte, 147 cal.App.3d 736, 748, 195 Cal.Rptr. 318
{(1983}). A local agency rule not reasonably based on the
rulemaking record could be invalidated under §1085 apparently
because adoption of such a rule is an abuse of discretion.

22¢ccp §1086; ABI, Inc. v. City of Los Angeles, 153
Cal.App.3d 669, 688, 200 Cal.Rptr. 563 (1984) (mandate unavail-
able where contract action would lie, but exception for cases
where there is a dispute as to interpretation of statute); Cul-
ver City v. State Bd. of Equalization, 29 Cal.App.3d 602, 105
Cal.Rptr. 602 (1972) (mandamus denied--quasi~-contract avail-
able); Wenzler v. Municipal Court, 235 Cal.App. 2d 128, 45
Cal.Rptr. 54 (1965) (same).

23gee Moskovitz, "Spinning Gold Intc Straw: The Ordinary
Use of the Extraordinary Writ of Mandamus to Review Quasi-
Legislative Actions of California Administrative Agencies," 20
Santa Clara L. Rev, 351 (1980). This is a forceful and per-
suasive argument that mandamus is the wrong remedy for the
review of quasi-legislative administrative action.

6




c. Distinctions between traditional and administra-
tive mandamus. In many cases, it is uncertain whether an ac-
tion should be brought under administrative mandamus (section
1094.5) or traditional mandamus (section 1085) or declaratory
judgment (section 1060). An action that could be brought under
section 1094.5 must be brought under that section. People per-
sistently file under the wrong section. Normally, after a
skirmish between the parties about which writ was proper, the
trial court excuses the error and allows petitioner to proceed
under the proper writ.24 on appeal, however, at least accord-
ing to some cases, if the trial court used the wrong writ the
case must be reversed so the case can be retried under the
proper procedure--even if nobody objected125

Trial courts must distinguish between the writs, since
there are numerocus differences between section 1085 and 1094.5
procedure. As already mentioned, juries might be used in tra-
ditional mandamus but are not used in administrative mandamus.

The statute of limitations is different.2® The rule about ex-

24gee, e.g., Scott v. City of Indian Wells, 6 cal.3d 541,
546, 99 Cal.Rptr. 745 (1972) (P sought declaratory judgment to
review grant of conditional use permit, §1094.5 was correct
remedy) .

25Eureka Teachers Ass’n v. Bd. of Educ. of Eureka, 199
Cal.App.3d 353, 244 Cal.Rptr. 240 (1988) (citing conflicting
cases on whether the error can be waived).

26See, e.g., Griffin Homes, Inc. v. Superior Court, 229
Cal.App.3d 991, 1003-07, 280 Cal.Rptr. 792 {1991). Sections
1094.5 and 1094.6 have thirty and ninety day limitation peri-
ods; other review statutes have different limitation pericds.
However, there is no statute of limitations on a §1085 mandate
proceeding other than the normally applicable three- or four-
year statutes or laches. Unfortunately, this difference will
remain under the revised statute.

7




haustion of remedies is different.?’ Section 1094.5 has a
clear provision concerning stays;28 the availability of a stay
is unclear under section 1085.22 Section 1094.5 clearly
specifies that the administrative decision is reviewed on the
record made before the agency.-? Section 1085 is unclear about
whether the court should make a new record?l or whether it
should be limited to the record made before the agency or
whether it should start with that record and then permit it to
be supplemented by new evidence. Probably a declaratory judg-
ment action is tried on a new record. The requirement that an
agency make findings is not the same under the two writ sec-

tions.32 of particular importance, the scope of review of fac-

27Bollengier v. Doctors Medical Center, 222 Cal.App.3d
1115, 1125, 272 Cal.Rptr. 273 (1990).

28¢ccp §1094.5(g), (h).

29Presumably a petitioner who seeks a stay as part of a
section 1085 action must request a preliminary injunction.

3011 independent judgment cases, the court can admit new
evidence if with reasonable diligence it could not have been
produced at the administrative hearing or if it was improperly
excluded at the administrative hearing. CCP §1094.5(e).

31lgee discussion in Asimow, "The Scope of Judicial Review
of Administrative Action® 90-92 (CA Law Rev. Comm’n Jan. 1993);
Del Mar Terrace Conservancy, Inc, v. City Council of San Diego,
10 Cal.App.4th 712, 725-26, 741-44, 12 Cal.Rptr.2d 785 (1992)
(trial court should have admitted new evidence in 1085 proceed-
ing but erreor not prejudicial); Los Angeles Superior Court Law
and Discovery Manual V-D-5 (in mandamus proceeding not under
§1094.5 evidence can be in form of declarations, deposition or
in court’s discretion oral testimony).

325ee, e.g., Calif. Aviation Council wv. City of Ceres, 9
Cal.App.4th 1384, 12 Cal.Rptr. 24 163 (1992) (land use decision
adjudicatory so better findings required); Eureka Teachers
Ass’n v. Bd. of Educ. of Eureka, 199 Cal.App.3d 353, 244
cal.Rptr. 240 (1988).




tual issues is different between the two sections; section

1094.5 calls for a choice between independent judgment and sub-

33

stantial evidence. The scope of review of factual determina-

tions under section 1085 is unclear; it might be identical to
substantial evidence or it might be a highly deferential "no
evidence" standard.?34
d. When section 1094.5 applies. Whether a particular

case falls under section 1094.5 or section 1085 depends on
several factors.

First, section 1094.5 applies only where "by law a hearing
is required to be given, evidence is required to be taken, and
discretion in the determination in the determination of facts

is vested in [the agency]..."35 Where a statute, a regulation,

e s

33The scope of review issue is discussed in Asimow, "The
Scope of Judicial Review," Calif. Law Rev. Comm’n (Jan. 1993).

34Strumsky v. San Diego County Employees Retirement Ass’n,
11 Cal.3d 28, 34 n.2, 112 Cal.Rptr. 805 (1974). See Shapell
Industries, Inc. v. Gov. Bd. of Milpitas Unif. Sch. Dist., 1
Cal.App.4th 218, 232-33, 1 Cal.Rptr. 2d 818 (1992) (courts must
review evidence in case reviewing legislative action but more
deferentially than in case of adjudicatory action); Taylor Bus
Serv. v. San Diego Bd. of Educ., 195 Cal.App.3d 1331, 1340, 241
Cal.Rptr. 379 (1988) {scope of review under §1085 mandamus is
"entirely lacking in evidence"--which means "substantial evi-
dence"!). My previous study on scope of review recommended
unifying the scope of review of factual determinations underly-
ing discretionary decisions. The scope of review should not
vary as between adjudicatory and legislative actions, but ap-
propriate deference should be given to factual determinations
based on the agency’s expertise; for example, courts must be
cautiocus about second-guessing agency factual determinations
that are technical in nature or which invelve economic or
scientific guesswork or predictions. See Asimow, "The Scope of
Judicial Review" 70-75, 79-80 (Jan. 1993).

35gee civil Serv. Comm’n v. Velez, 14 Cal.App.4th 115, 17
Cal.Rptr.2d4 490 (1993) (§1094.5 applicable to claim that agency
denied a hearing when one was required).

e



or the constitution calls only for some agency procedure but

not explicitly for a formal hearing, it is unclear whether sec-
tion 10924.5 is available. Scme cases imply a right to a hear-
ing from statutes that provide only for an "administrative ap-

peal™ or some such term; others do not.%6 A new judicial

36gtatute requires on-the-record hearing, so §1094.5 ap-
plies: Eureka Teachers Ass’n v. Bd. of Educ. of Eureka, 199
Cal.App.3d 353, 244 Cal.Rptr. 240 (1988) (teacher’s right to
appeal a grade change by superintendent was a right to
hearing--§1094.5 applies); Chavez v. Civil Serv. Comm’n, 86
Cal.App.3d 324, 150 Cal.Rptr. 197 (1978) (right of "appeal"®
means a required hearing--§1094.5 available); Jean v. Civil
Service Comm’n, 71 Cal.App.3d 101, 139 Cal.Rptr. 303 {1977)
(hearing implied from statute that permits dismissal only for
cause--§1094.5 applies).

Statute does not require an on-the-record hearing so

§1094.5 does not apply: Saleeby v. State Bar, 39 Cal.3d 547,
560-62, 216 Cal.Rptr. 367 (1985) (Bar’s failure to provide for
hearings in its rules concerning Client Security Fund was
guasi-legislative--§1085 applies even though plaintiff seeks a
hearing); Keeler v. Superior Court, 46 Cal.2d 596, 297 P.2d 967
(1956} (no hearing required for 1l0-day suspension); Taylor Bus
Serv. v. San Diego Bd. of Educ., 195 Cal.App.3d 1331, 1340, 241
Cal.Rptr. 379 (1988) (in case of bld rejected for non-
responsiveness, due process applies but does not require a
hearing--review is under §1085--contra for bid rejected for
non-responsibility); Waskoc v. Dep’t of Corrections, 211
Cal.App.3d 996, 1001-02, 259 Cal.Rptr. 764 (1989) (prisoner’s
right to appeal decision relating to his welfare does not re-
quire a hearing~-§1094.5 does not apply): Marina County Water
Dist. v. State Water Resources Control Bd., 163 Cal.App.3d 132,
209 Cal.Rptr. 212 (1984) (hearing was discretionary, not re-
quired) ; Weary v. Civil Serv. Comm’n, 140 Cal.App.3d 189, 189
Cal.Rptr. 442 (1983) (hearing on employee performance rating
was discretionary rather than required--§1094.5 inapplicable):
Lightweight Processing Co. v. County of Ventura, 133 Cal.App.3d
1042, 1048, 184 Cal.Rptr. 479 (1982) ("appeal" not equivalent
to a hearing--declaratory judgment, not §1094.5, is proper writ
to test decision requiring environmental impact statement);
Shuffer v. Bd. of Trustees, 67 Cal.App.3d 208, 136 Cal.Rptr.
527 (1977) (81085 appropriate to review academic decision of
state university); Royal Convalescent Hospital v. State Bd. of
Control, 99 Cal.App.3d 788, 160 Cal.Rptr. 458 (1979) (Board of
Contrel not required to provide hearing on rejected claim--
§1094.5 unavailable); Still unclear is whether the right to
an "administrative appeal" in the Public Safety Officers Proce-
dural Bill of Rights triggers §1094.5 review; more than likely,
it does. Gov’t C. §3304(b)

10
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review statute should eliminate the need to decide whether the
statute called for some sort of on-the-record hearing; judicial
review of adjudicatory decisions would be the same regardless
of whether a formal hearing was provided. However, the ad-
judication sections of the new APA will probably preserve this
distinction, for they apply conly if a statute or constitution
calls for the sort of on-the-record hearing to which section
1094.5 presently applies.37

If section 1094.5 does not apply because nc hearing is re-
quired and no other remedy is available, a plaintiff must fall
back on traditional mandate under section 1085. But then
petitioner must confront the barriers to traditiocnal mandamus,
such as the requirement that mandamus applies only in the case
of deprivation of a clear legal right or an abuse of discre-

8

tion.3 If traditional mandate is unavailable for these rea-

sons, the case falls through the cracks and is unreviewable.
A second factor in deciding whether a case falls under

section 1094.5 or section 1085 is the problematic distinetion

375ee §641.110(a). The drafting of this provision remains
under consideration by the Commission.

38g5ce Wasko v. Dep’t of Corrections, note 34 at 1002 (nei-
ther §§1094.5 nor 1085 available to review prison decision);
Weary v. Civil Serv. Comm‘n, note 34; Taylor v. Calif. State
Personnel Bd., note 34 (short suspension--statutory procedures
do not amount to a required "hearing"” so §1094.5 not available
and §1085 inapplicable without a "clear" abuse of discretion).
Contra: Los Angeles County Dep’t of Parks & Recreation v. Civil
Serv. Comm’n, 8 Cal.App.4th 273, 278, 10 Cal.Rptr. 150 (1992)
(substantial evidence review regardless of whether §1094.5 or
1085 apply): Coelho v. State Personnel Bd., 209 Cal.App.3d 968,
257 Cal.Rptr. 557 (1989) (suspension without substantial evi-
dence is clear abuse of discretion under §1085).

11




between quasi-legislative and quasi-judicial action. Section
1094.5 applies only to cases that are considered guasi-
judicial; quasi-legislative agency action is reviewed under
sections 1085 or 1060.3° While the adjudication/legislation
distinction is clear at the poles,4° there is a large middle
ground where the distinction is not clear at all.%l fThe cases

are muddled, particularly in connection with local land use

planning and environmental decisions.%?2

39Brock v. Superior Court, 109 Cal.App.2d 594, 241 P.2d
283 (1952).

40Adjudicatory matters affect an individual as determined
by facts peculiar to the individual, whereas legislative deci-
sions involve the adoption ¢f a broad, generally applicable
rule of conduct on the basis of public policy. San Diege Bldg.
Contractors Ass’n v. City Council, 13 Cal.3d 205, 118 Cal.Rptr.
146 (1974) (adoption of general zoning ordinance is legisla-
tive): Meridian Ocean Sys., Inc. v. Calif. State Lands Comm’n,
222 Cal.App.3d 153, 271 Cal. Rptr. 445 (1990) (general deci-
sion to exempt geophysical research from EIR requirements is
legislative even though triggered by particular application).
Alternatively, a legislative action is the formulaticn of a
rule to be applied to future cases, while an adjudicatory act
involves the application of such a rule to a specific set of
existing facts. Strumsky v. San Diego County Emplocyees Ret.
Ass’n, 11 cal.3d 28, 34~35 n.2, 112 Cal.Rptr. 805 (1974).

4lgee, e.g., Calif. Radiocactive Materials Management Forum
v. Dep’t of Health Services, 15 Cal.App.4th 841, 19 Cal.Rptr.2d
357, 371 (1993), which deals with the appropriate administra-
tive procedure for the licensing of a low-level radiocactive
waste disposal facility. Holding that DHS was not required by
the ambiguous statute to hold an APA-type adjudicative hearing,
the court declared that the case presented a mixture of quasi-
judicial and guasi-legislative functions.

42p sampling of decisions considered adjudicative: Horn
v. County of Ventura, 24 Cal.3d 605, 613-16, 156 Cal.Rptr. 718
{1979) (adoption of a tentative subdivision map filed by indi-
vidual developer); Topanga Ass’n for a Scenic Community v.
County of Los Angeles, 11 Cal.3d 506, 517, 113 Cal.Rptr. 836
(1974) (zoning variance); Calif. Aviation Council v. City of
Ceres, 9 Cal.App.4th 1384, 12 Cal.Rptr. 2d 163 (1992) (adoption
of ordinance approving rcad corridor); Pacifica Corp v. City of
Camarillo, 149 Cal.App.3d 168, 196 Cal. Rptr. 670 (1983) (al-
location of residential development rights to competing ap-
plicants); Patterson v. Central Coast Regional Comm’n, 58
Cal.App.3d 833, 130 Cal.Rptr. 169 (1976) (application for coas-
tal development permit):

Decisions considered legislative: Arnel Dev. Co. V.
12




A new statute should strive to avoid the legisla-
tive/adjudicative distinction wherever possihle.43 Un-
fortunately, my recommendations do not completely avoid the
distinction; the statute of limitations on judicial review

turns on whether a decision is adjudicatory?? as does the

City of Costa Mesa, 28 Cal.3d 511, 169 Cal.Rptr. 904 {(1980)
(zoning ordinance preventing development of a single property):
Del Mar Terrace Conservancy, Inc. v. City Council of San Diego,
10 Cal.App.4th 712, 726-29, 12 Cal.Rptr.2d 785 (1992) (decision
to certify environmental impact statement as complete and pro-
ceed with road building project); Jt. Council of Interns &
Residents v. Bd. of Supervisors, 210 Cal.App.3d 1202, 1209-12,
258 Cal.Rptr. 762 (1989) (decision that contracting out jobs is
cost-effective); Oceanside Marina Towers Ass’n v. Oceanside
Community Dev. Comm’n, 187 Cal.App.3d 735, 231 Cal.Rptr. 910
(1987) (selection of site for public improvement); Karlson v.
City of Camarillo, 100 Cal.App.3d 789, 798-99, 161 Cal.Rptr.
260 (1980) (amendment of general plan to rezone particular
property); Marina County Water Dist. v. State Water Resources
Contrel Bd., supra note 34 (water quality contrel plan); Con-
saul v. City of San Diego, 6 Cal.App.3d 1781, 8 Cal.Rptr. 24
762 (1992) (rezeoning of property, even a single parcel, to pre-
vent development--unclear to court whether decision in question
was legislative or adjudicatiwve); Wilson v. Hidden Valley Mun.
Water Dist. 256 Cal.App.2d 271, 63 Cal.Rptr. 889 (1967) (ap~
plication tec exclude property from water district legislative
since issues were political).

The Supreme Court majority in Arnel seems to concede
that there is not much logic to this body of law but that it is
important to have well-settled categories to avoid even more
confusion in the law.

43Hopefu11y, the Law Revision Commission will recommend a
statute unifying the scope of review for both legislative and
adjudicative action so it will not be necessary to draw the
distinction for determining scope of review. Asimow, "The
Scope of Judicial Review of Administrative Action"™ 79-80 (Jan.
1993).

4450¢ Draft Statute §652.410 stating a 60-day limitation
period on review of a decision in an adjudicative proceeding
but no statute of limitations on non-adjudicatory action. "De-
cision" is defined in §651.310(a) as "an agency action of
specific applicaticn that determines a legal right, duty,
privilege, immunity, or other legal interest of a particular
person." Probably the comment to §651.310(a) should state that
the existing body of law on the legislation-adjudication dis-
tinction is intended to be preserved.
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determination of whether procedural due process applies.45

2. Federal law and law of other states

In federal practice, common law writs have never played a
significant role. In most cases federal statutes relating to
specific agencies explicitly define the procedure for obtaining
review. Where such specific guidance is lacking, review is
normally sought through an action for an injuncticn or declara-
tory judgment. There is normally no need to pursue such ques-
tions as whether action is quasi-judicial or quasi-legislative.
By statute, mandamus is also available,46 but there are many
unsettled questions about federal mandamus practice. Prac-
titioners are advised to avoid mandamus since injunction and
declaratory judgment are not encumbered by technical limita-
tions and are usually adeguate to obtain any desired relief.47

Older judicial review statutes of other states show mixed
success in shedding the complexities of the common law writs.
Many states still use the common law writ system.48 In New

York, review is sought through an Article 78 proceeding in lieu

- ————

45Horn v. County of Ventura, note 42. Numercus other is-
sues, such as the application of administrative res judicata,
also turn on the distinction.

4635 y.s.C. §1361.

47kenneth Davis, Administrative Law Treatise §23.11 (2d
ed. 1983).

48Bernard Schwartz, Administrative Law 584 (3d ed. 1991).
New Jersey allows judicial review of agency action through the
writ of certiorari. Ward v. Keenan, 70 A.2d 77 (N.J. 1949).
Apparently it has successfully avoided the complexities of com-
mon law writ practice. Schwartz, supra at 585-86.
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of the writs of certiorari, mandamus, and prohibition.49 How-
ever, all of the ancient rules and distinctions of writ prac-
tice are preserved in Article 78 proceedings, so a large amount
of complexity and confusion remain; for a variety of purposes
the courts must continue to distinguish administrative, quasi-
legislative and quasi-judicial proceedings.50 New York’s judi-
cial review statute should not be emulated.

The 1961 Mocdel State APA, on which the law of numerous
states is based, provides for judicial review of rules through
an action for declaratory judgment and for review of formal ad-
judication through an appeal:; it makes no provision for review
of informal adjudication.51 Illincis permits review by petition
to the circuit court but only if the enabling statute of the
particular agency adopts the provisions of the Review Act;

moreover the statute apparently applies only to adjudicatory

494.yY. civ. Prac. Law & Rules §7801 et.seq. (1981 and 1993
Supp.).

50gince Article 78 dates back to 1937, it was actually a
pioneering effort. See Weintraub, "Statutory Procedures Gov-
erning Judicial Review of Administrative Action: From State
Writs to Article 78 of the Civil Practice Law and Rules,"™ 38
St.Johns L. Rev. 86 (1963}; McLaughlin, "Practice Commentary,"
7B McKinney's Consolidated Laws of N.Y¥. Ann. 25-38 (1981). As
an example of the unsatisfactory character of Article 78, see,
e.g., Lakeland Water Dist. v. Onondaga County Water Auth., 24
N.Y¥.2d 400, 301 N.Y.S.2d 1 (1969) (Art. 78 inapplicable to
review of ratemaking that occurs without a hearing because it
is "legislative" action--case continues as declaratory judg-
ment). The annctations to §7801 (the section authorizing
review and only the first of six provisions in the New York
scheme) run for 236 pages of microscopic print in the 1981 An-
notated Code and an additional 82 pages in the 1993 supplement.

5lgee Project, State Judicial Review of Administrative Ac-
tion, 43 Admin. L. Rev. 571, 705-708 (1991).
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decisions, not regulations.52 Pennsylvania has separate provi-

sions for judicial review of state and local adjudicatory ac-

3

tions.> The Utah statute has separate provisions for review

of rules, formal adjudicatory decisions, and informal ad-

judicatory decisions; only state agencies are covered by these

provisions.54

The modern trend in judicial review statutes is to draw no
distinction between rulemaking and adjudication and to assimi-
late judicial review to other types of litigation. Under the
1981 MSAPA, judicial review is initiated by filing a petition
for review in the appropriate court; the court can grant any
appropriate form of relief.5® MSAPA also provides for a peti-

tion by an agency to enforce its own rule or corder, which seems

52gmith-Hurd Ill. Comp. Stat. Ann. ch. 735, §§5/3-101
et.seq. (1992).

533 purdon’s Pa. Stats. Ann. §701, 751 (1993 Supp.). How-
ever, there is no provision for review of non-adjudicatory
agency action. See Note, 16 Duquesne L. Rew. 201 (1977).

54ytah Code Ann. §63-46a-12.1 (declaratory judgment to
review rules); -46b-15 {informal adjudicatory proceedings
reviewed de novo in trial court); -46éb-16 (formal adjudicatory
proceedings reviewed on the record in appellate court) (1989
and 1992 Supp.). See Thorup, "Recent Developments in State Ad-
ministrative Law: The Utah Experience," 41 Admin. L. Rev. 465,
467=73 (198¢2)

553981 MSAPA §§5-105, 5-117. This is modelled on the
Florida statute which provides for review of any form of state
agency action by filing a petition in the district court of ap-
peal which can grant any appropriate form of relief. Fla.
Stats. Ann. §120.68(2), (13) (1982 and 1993 Supp.). dJudicial
review is exclusively on the record but if no hearing has been
held and the validity of the agency action depends on disputed
facts, the court can remand for a prompt factfinding proceed-
ing. §120.68(4), (5), (6).
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like a useful provision.56 However, the MSAPA applies only to
review of actions of state, not to actlions of local agencies.
In 1991, an Oregon advisory committee prepared a carefully
drafted statute; it provides that review of any form of state
or local government action is initiated by filing a notice of
intent to appeal and any appropriate relief can be granted.57
It was not enacted, however. Wyoming has a similar provision
for trial court review of any action of any state or local
agency.?® The Washington statute calls for initiating review
through a petition for judicial review of any state agency ac-
tion in the trial court.>?
3. Recommendation

The statute should provide that final state or local

agency action®? is reviewable by a petition for judicial

56g§5-201, ~202.

574.R. 2362, 66th Oregon Legislative Assembly-1991 Regular
Session, §§6, 22. A copy of the Oregon bill is attached; it
will serve as a handy drafting source.

58yy. stats. Ann. §16-3-114 (1977, 1992 Supp.). The Wyo-
ming statute is quite concise and leaves many questions to be
resclved by rules to be adopted by the Wyoming supreme court.
These rules cover gquestions of the content of the record,
pleadings, time and manner for filing pleadings and records,
and extent to which supplemental evidence can be taken.

5%Rev. Code Wash. §34.05.514(1) (19920). See Andersen,
"The 1988 Washington Administrative Procedure Act--An Introduc-
tion," 64 Wash. L. Rev. 781, 822 (1989).

60rhe statute should contain a definition of agency action
like that in 1981 MSAPA §1-102(2) which covers all possible ac-
tions or inactions. Certain agency actions now reviewable by
de novo trials in superior court should not be reviewable under
this statute. See text at notes 75-79.
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review®l filed with the appropriate court.®? Normal pleading
and practice rules for that court would be applicable.63 The
use of common law writs, such as mandamus, certiorari, and
prohibition, and the use of equitable remedies, such as injunc-

tion and declaratory judgment, should be abolished in cases in-

64

volving judicial review of agency action. The court should

Slthe existing writ of certiorari is called a "writ of
review" in California. The petition for judicial review recom-
mended here is wholly different from common law certiorari.

527he court in which review should be sought is discussed
infra. See part B. Of course, reviewability is conditioned
on the plaintiff satisfying the reguirements of standing and
timing (exhaustion, finality, ripeness, or primary jurisdic=-
tion) or establishing that an exception to those rules is ap-
plicable.

63Although discovery rules would apply to these proceed-
ings, the statute or the comment should make it clear that dis-
covery would only be available to obtain evidence that would be
admissible in the judicial review proceeding. See City of
Fairfield v. Superior Court, 14 Cal.3d 768, 122 Cal.Rptr. 543
(1975). At present, the Commission’s draft statute provides
for a closed record in nearly all judicial review cases; if the
record is inadequate for judicial review, the court should
remand to the agency to develop the necessary materials or make
the requisite findings. See §652.530(b) (court may receive
evidence only with respect to improper constitution as decision
making body, improper motive or grounds for disqualification,
or unlawfulness of procedure or decision making process); Camp
v. Pitts, 411 U.S. 138 (1973). The statute should not permit
any other discovery proceedings in court. But see Mobil 0il
Corp v. Superior Court, 59 Cal.App.3d 293, 130 Cal.Rptr. 814
(1976), which allowed discovery of evidence that could not be
admitted in court but with respect to which the court could
remand to the agency. See CCP §1094.5(e}, (f) (court can
remand to agency to receive evidence that in the exercise of
reasonable diligence could not have been produced at the hear-
ing or was improperly excluded at the hearing).

640f course those writs would continue to be available in
cases not involving agency action. The Commission has yet to
resolve whether writ practice should be retained in certain
narrow areas of agency action such as denial of a continuance
by an agency presiding officer.
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be empowered to provide for any appropriate form of relief--

65

declaratory, mandatory or ctherwise; it should be permitted

to remand for further proceedings or simply reverse outright.66
There should be appropriate provision for filing the adminis-
trative record with the court.®? service of process would be
according to normal practice.68

Present law allows a reviewing court to affirm an agency

decision in summary fashion without granting argument. 1In

65However, it should not be empowered to award money
damages unless provided by some other statute, such as provi-
sions relating to an award of attorneys’ fees or costs. See
1981 MSAPA §5-117(a), (c) (no damages or compensation unless
otherwise provided); §5-117(b) (any other appropriate relief,
whether mandatory, injunctive, or declaratory; preliminary or
final; temporary or permanent; equitable or legal).

661981 MSAPA §5-117(b); Newman v. State Personnel Bd., 10
Cal.App.4d 41, 12 Cal.Rptr.2d 601 (1992) {(where employing
agency failed to sustain its burden of proof that employee
should be discharged, Personnel Board decision should be
reversed, not remanded for further proceedings).

675ee Ogden §53.14. Normally, the record is prepared by
the respondent on request of the petitioner after the payment
of appropriate fees. It is then filed with the petition. How-
ever, the record can also be filed with the respondent’s points
and authorities or subsegquently. CCP §1094.5(a), 1094.6(c),
Gov’t C., §11523. If petitioner timely requests a transcript,
the statute of limitations on filing a petition is tolled until
the transcript is delivered. Draft statute §652.410(d). The
provisions relating te filing the record with the court may
differ depending on whether review is in a trial court or the
court of appeal-~an issue which remains to be determined. See
Part B. I have not tried to deal with the details concerning
the transcript and the record; agencies will have to tell us
what provisions will be practicable in their particular situa-
tions.

68Existing CCP §1107 provides for service on an agency’s
presiding officer, secretary, or upon a majority of the members
of the agency. Perhaps all agencies should be required to
designate by rule an employee on whom process would be served.
In default thereof, the rules of §1107 could continue to apply.
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mandate practice, the trial court apparently can decline to is-
sue an alternative writ either before or after the respondent

files a return and submits points and authorities, although it

69

is unclear whether such decision is a final order. In court

of appeal and Supreme Court practice, the court can decline to

70

grant a writ of review. The revised statute should maintain

this authority in both superior court and the court of appeal,
provided that the agency record is filed with the court and the
party seeking review has a fair chance to oppose summary af-
firmance.

Petitions for judicial review should receive the same
priority in the setting of a hearing as is presently accorded

to writs.’l Some superior courts handle their writ practice in

69See text at notes 11-12.

70summary denial is common in cases of writs seeking
review of decisions of the Workers’ Compensation Appeals Board;
the court summarily affirms after considering the petition and
the answer. See CEB, California Workers’ Compensation Practice
§11.76 (1985); Lavore v. Industrial Accident Comm’n, 29
Cal.App.2d 255, 84 P.2d 176 (1938) (upholding constitutionality
of procedure and praising its practicality). 1In reviewing de-
cisions of the Agricultural Labor Relations Board, the court of
appeals has power to summarily deny a petition, but only after
the record has been lodged with the court and both parties have
a reasocnable opportunity to file points and autherities. Tex-
Cal Land Mgmt., Inc. v. ALRB, 24 Cal.3d 335, 351, 156 Cal.Rptr.
1 (1979); ALRB v. Abatti Produce, Inc., 168 Cal.App.3d 504, 214
Cal.Rptr. 283 (1985). The Supreme Court has discretion to
refuse to grant a writ in PUC and State Bar Court cases. See
Lakusta & Renton, "California Supreme Court Review of Decisions
of the Public Utilities Commission--Is the Court’s Denial of a
Writ of Review a Decision on the Merits?" 39 Hast. L. J. 1147
(1988) (summary affirmance of 90% of PUC decisions; Rule 952
(State Bar Court).

7lgsee CA Rule of Court §§2103(b) (general rule exempts
writ practice from setting rules for civil litigation):; 1907(b)
(fast track). I am not certain whether or how the propcsed
statute should deal with the priority issue. One possibility
is to require that a petitioner must request a hearing on the
petition within 90 days of filing, as required by Public Res.
C. §21167.4 for petitions alleging noncompliance with CEQA.
See Dakin v. Dep’t of Forestry, 17 Cal.App.4th 681, 21
Cal.Rptr.2d 490 (1993) [check depub] (90 day rule applies to
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special writs and receivers departments which decide the cases
swiftly; this practice should be maintained. Other courts
treat writs in the law and motion department and also set hear-
ings on the peremptory writs quite quickly. Typically peti-
tions for judicial review will be accompanied by a request for
a stay of the agency action in question.72 Stay requests
should be given priority consideration, whether the case is in
the court of appeal or the superior court. 1In a later portiocon
of this report, I suggest that many judicial review cases now
considered in superior court be shifted to the court of appeal;
one disadvantage of this proposal is that it would be difficult
to give judicial review cases any priority on the court of ap-
peal calendar, although stay motions could probably be disposed
of quickly by the court of appeal.

The statute should provide that an agency can seek enfor-
cement of a rule or order (including a subpoena) through a
petition for civil enforcement.’3 But the statute should
preserve the right to obtain review by way of defense; where
government proceeds against a party civilly or criminally, the
defense may be based upon the invalidity of some prior agency

actiocn such as a regulation which the party had not socught to

challenge of timber harvest plan).

72The standards for granting a stay are discussed in Part
D infra.

731981 MSAPA §§5-~201, 5-202. As to subpoenas, see 1981
MSAPA §4-210(b): Gov’t C. §11187.
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review.’4 It would be unfair to preclude judicial review in
this situation, since many respondents never knew of the rule
until it was used against them.

The statute should exclude various kinds of government ac-
tions which are reviewable in other ways according to
statute.’® Thus the statute should not be applied where a
statute provides that agency action is reviewable through a de

noveo trial in superior court, as in the case of tax refund ac-

74gee 1981 MSAPA §5-203. Of course, this rule is condi-
tioned by normal res judicata principles. For example, if the
enforcement action is based upon violation of an order entered
after a prior adjudication, it would be inappropriate to
relitigate the issues resolved in the prior litigation.

751f a person seeks judicial review but should have pro-
ceeded via another form of action, the court should convert the
petition for judicial review into the other recognized form of
review and, if necessary, transfer the case to the correct
court. This prevents the statute of limitations from running
on the plaintiff’s claim. The action should not be dismissed
simply because the wrong form of relief was sought. Thus cases
like Wenzler v. Superior Court, 235 Cal.App.2d 128, 45
Cal.Rptr. 54 (1965), should be disapproved. In Wenzler,
plaintiff sought mandate to seek return of a fine he had paid
and of evidence that was seized from him after his conviction
was reversed; mandate was dismissed because plaintiff should
have proceeded by way of a guasi-contract action.

Existing law provides that where the claim is for in-
verse condemnation arising out of action by an administrative
agency, the claimant should seek judicial review of the agency
action before seeking compensation under eminent domain.
Patrick Media Group, Inc. v. Calif. Coastal Comm‘’n, 9
Cal.App.4th 592, 11 Cal.Rptr.2d 824 (1992), inveclved an inverse
condemnation claim for the value of billboards removed by Com-
mission action. The compensation claim must be first presented
through a §1094.5 mandate action. An action for compensation
under eminent domain could be jeoined with, or could fecllow, the
§1094.5 action. The policy reascn for this appreocach is that
the §1094.5 action has a 30-~day statute of limitations whereas
an action for inverse condemnation can be brought five years
after the taking occurred.
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76

tions. It should not cover actions reviewable under the Tort

Claims Act,77 actions for breach of contract by an agency,78 or
other recognized causes of action cognizable by courts in
normal civil actions or by habeas corpus.79
B. Proper court for review

1. Present law

As discussed above, present law lodges most judicial

review of agency action in the superior court. However, the

76Mystery Mesa Mission Christian Church, Inc. v. Assess-
ment Appeals Bd., 63 Cal. App.3d 37, 133 Cal.Rptr. 565 (1976)
(§1094.5 unavailable to review tax decision--refund suit is ex-
clusive method); Tivens v. Assessment Appeals Bd., 31 Cal.
App.3d 945, 107 Cal.Rptr. 679 (1973). However, I believe that
the legislature should make significant changes in California’s
tax adjudication system. As part of that process, the legisla-
ture might decide to dispense with exclusive judicial review of
tax decisions through a superior court refund action. Instead,
it might permit judicial review through a petition for adminis-
trative review; however, in the interests of aveoiding revenue
loss, a taxpayer might be required to pay the tax before seek-
ing review. For another example of de novo review, see Labor
Code §98.2 which provides for appeal of awards by the Labor
Commissioner by trial de novo; Miller v. Foremost Motors, Inc.,
16 Cal.App.4th 1271, 20 Cal. Rptr.2d 503 (1993).

771981 MSAPA §5-101(1) (Act inapplicable to litigation in
which sole issue is claim for money damages or compensation and
agency whose action is at issue does not have statutory
authority to determine the claim); Wash. Rev. Code
§34.05.510(a) (same).

78gee Royal Convalescent Hosp. v. State Bd. of Control, 99
Cal.App.3d 788, 160 Cal.Rptr. 458 (1979), which correctly holds
§1094.5 inapplicable to review of a decision by the Board of
Control to reject a contract claim against the state. The
claim could be prosecuted by a normal damage action against the
state. That procedure should not be circumvented by review of
the Board of Contrel’s decision rejecting the claim, whether or
not the Board provided a hearing.

7982 of the Oregon statute, note 57 (attached as appendix
tc this report), has a long list of exceptions, some of which
were cbviously negotiated with agencies (such as exceptions for
workers compensation and unemployment insurance) but some of
which are appropriate and generic.
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Supreme Court reviews PUC and State Bar Court decisions. The
Court of Appeal reviews decisions of the Workers’ Compensation
Appeal Board,80 the Agricultural Labor Relations Board,81 the
Public Employees Relations Board®? and the Alcoholic Beverage
Control Appeals Board.®3 This seems to me like an illogical
hodgepodge.

There is no clear pattern in other jurisdictions. Under
federal practice, a great many agency rules and adjudications
are reviewed at the court of appeals level. However, many
types of cases remain in the federal district court, most im-
portantly immigration and social security cases (and any others
not allocated by statute to the court of appeals). The cases
in district court tend tc be fact intensive cases with rela-
tively small stakes. The federal model thus would suggest that
a relatively large number of California cases now heard by su-
perior courts could be moved to the court of appeal.

In New York, all judicial review cases are filed in the
trial court: however, the trial court transfers tc the appel-
late division cases in which a formal adjudicatory hearing oc-
curred. The theory, apparently, was that these cases do not
require taking any additional evidence and are instead decided

upon the agency record under the substantial evidence test.8%

801apor €. §5950.

8lrabor ¢. §1160.8.

82Gov’t €. §3520(c), 3542(c), 3564(c).
83Bus. & Prof. C. §23090.

84cpLR §§7803(4), 7804(qg).
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The trend in newer judicial review statutes is to place a
significant portion of judicial review cases into appellate
rather than trial courts. The unenacted Oregon statute pro-
vided for appellate court review of adjudicatory cases and of
rules. All other cases would have been reviewed in the trial
court. 85 The Utah statute provides for review of formal ad-
judicatory action in an appellate court; all other cases are in
the trial court.8® Minnesota places review of both formal ad-
judication and rules in appellate courts.®? Florida places
review of all state agency action in an appellate court.88 on
the other hand, the new Washington statute calls for review in

the trial court.8?

850regon statute §8(1), (2), attached as appendix to this
report. By stipulation of the parties, however, any other case
could be heard by the appellate court if it is required by law
to be determined exclusively on a record and its validity can
be determined without any judicial factfinding. §8(3). The
Oregon statute also provides that if a case is filed in the
wrong court, it will be transferred to the correct court
without having to be refiled. §9.

86ytah Code Ann. §63-46a-13 {declaratory judgment in trial
court to review rules); -46b-15 (informal adjudicatory proceed-
ings reviewed in trial court); -46b-16 (formal adjudicatory
proceedings reviewed in appellate court).

87Minn. Stat. Ann. §14.44 {rules), 14.63 (formal adjudica-
tion). See Hanson, "The Court of Appeals and Judicial Review
of Agency Action," 10 Wm. Mitchell L. Rev. 645 (1984), pointing
out that this statute is not exclusive and continues to allow
challenges through common law writs and equitable remedies in
the trial court.

88p1a. Stats. Ann. §120.68(2).

89Rev.C.Wash. §324.05.518 (1990). There is an exception
for cases certified to the appellate court by the trial court.
Certification can occur only if judicial review is limited to
the record, and there are fundamental issues involved requir-
ing a prompt determination.
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2. Recommendaticn

Resclving the issue of the proper court for judicial
review of agency action is difficult. The path of least
resistance is to leave things as they are. However, I do not
believe that would be the best course.??

I propose transferring the initial review of a significant
body of the cases now in the superior court to the courts of
appeal.®l fThe Commission has not yet decided whether to
abolish completely the independent judgment test in connection
with review of state agency action. At this writing, it ap-
pears that the use of the independent judgment test will be

greatly restricted.?? 1In most cases, the test will be substan-

901f that is the Commission’s decision, it should explore
whether to make review by the court of appeals of superior
court decisions discreticnary rather than available as of
right. This would diminish the burden that the present system
of two-level judicial review imposes on the courts. Workers’
compensation cases are now heard initially in the court of ap-
peals but under a system of discretionary review; in most
cases, the court summarily declines to grant a writ of review.
Court of appeals judges told me they favor this system.

Another proposal I did not explore would be creaticn of a
new court system to hear administrative appeals. While there
is much to be said in favor of a specialized court, the
shortage of state budgetary resources makes any such plan com-
pletely infeasible.

91gee Admin. Conf. of the United States Recommendation 75-
3, 1 CFR §305.75-3; Currie & Goodman, "Judicial Review of Ad-
ministrative Action: Quest for the COptimum Forum," 75 Colum. L.
Rev. 1 (1975) (hereinafter Currie & Goodman); 4 K. C. Davis,
Administrative Law Treatise §23.5 (2d ed. 1983) (review of ad-
ministrative action should be in a court of appeal except where
evidence needs to be taken).

92Currently the Commissicn has decided that independent
judgment should continue to apply in cases where agency heads
reverse the fact findings of presiding officers. I hope this
decision will be reconsidered so that independent judgment
would apply only with respect to cases inititally decided by
OAH ALJs and also only to reversals of presiding officer find-
ings based on demeanor of witnesses,
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tial evidence. In such cases, the function being discharged by
a reviewing court is fundamentally appellate, rather than tri-
al.?? Essentially the court is asked to decide gquestions of
law and to assess the reascnableness of the agency’s fact find-
ings and discretionary decisions. Review of such issues from a
well-organized record seems more appropriately the work of
specialists in appeals--i.e. appellate courts.?? Thus a system
that lodges cases at the appellate level makes sense, because
it calls on the relevant expertise of appellate judges. Even
if some issues in some cases remain to be decided under inde
pendent judgment, I would not shift those cases to trial
courts; appellate courts can decide those issues as well.??
There is ancther significant advantage of transferring
authority toc the court of appeals: judicial review will be cen-

tralized into relatively few courts., Present practice dis-

93Dissenting in Bixby v. Pierno, 4 cal.3d 130, 159 n.21,
93 Cal.Rptr. 234 (1971), Justice Burke wrote: "If a uniform
substantial evidence review were adopted, the Court of Appeal
rather than the trial court would be the logical forum to per-
form the review function. Preliminary review by the trial
court would be superfluous and uneconomic in cases requiring no
determination of controverted issues of fact."

941n the rare situation in which the appellate court needs
to receive evidence and does not wish to remand to the agency,
there should be provision for appointment of a referee or spe-
cial master to receive the evidence. See Draft statute
§652.520, .530; 1981 MSAPA §5-114(a).

951 would not favor a system which allocated to trial
courts cases in which independent judgment applied and to ap-
pellate courts cases in which substantial evidence applied.
This would be extremely difficult to apply, since there would
be constant questions about which court a case should be filed
in (i.e. did the agency head reverse the presiding officer on a
question of law or fact; if of fact the case goes to the trial
court, if of law to the appellate court).
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perses the cases to superior court judges throughout the state,
many of them inexperienced in administrative law. This change
should ensure a more uniform pattern of decisions, one less in-
fluenced by luck of the draw or hometown favoritism. The col-
legial character of court of appeal decision-making should in-
sure a higher quality of decision, a greater number of reported
administrative law cases, and a better system of precedents.?2®
This is especially important because a new APA will undoubtedly
generate a good many interpretive disputes; it would be helpful
to have an accessible body of precedents on these issues that
will be generated without unnecessary delay. Transfer to the
appellate level should alsc save the state money since its at-
torneys will have to do less traveling to superior courts in
remote counties. And by substituting one level of review for
two, this proposal will save money for litigants on both sides
and bring disputes to a conclusion years sconer than under ex-
isting law.

Probably judicial review of all cases of adjudication cov-
ered by the new APA adjudication procedures should be moved to

the court of appeal.97 The exception would be those types of

e - ——————

96g5e¢e Currie & Goodman 12. The fact that most administra-
tive law decisions are made now in unreported trial court deci-
sions (or in depublished court of appeal decisions) drastically
limits the amount of available precedents on many important is-
sues.

97n compromise proposal might be to move the review only
of those cases heard by an OAH ALJ to the appellate court. 1In
general, a relatively high percentage of cases involving
professional licenses and of civil rights find their way to the
appellate courts; they might as well start there.
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cases that generate a large volume of relatively low-stakes,
fact-oriented appeals, few of which are likely to go beyond the
superior court. Here I have DMV driver’s license cases specif-
ically in mind. Decisions in welfare or unemployment cases
might also fall into this category. These are cases that
should probably remain in the superior court. Doing so would
decrease the burden on the appellate courts and perhaps would
serve the convenience of litigants who could save mcney by
going to their local trial court.?98

Similarly, review of rules adopted under the APA’s
rulemaking procedures should occur initially in the court of
appeal,99 since that prccess generates a well-organized
record100 apd the issues have already been scrutinized by OAL.
The issues raised on appeal tend to be guestions of law, proce-
dure, or whether a rule was reaschably necessary (a version of
the abuse of discretion test). There are not many cases of
this sort and the burden on appellate courts should not be sub-

stantial. Instead, the public interest may be served by having

983¢e ACUS Recommendation 75-3, 1 C.F.R. §305.75-3, sug-
gesting that immigratien cases and social security retirement
and disability cases remain in the federal district court and
that appeals concerning benefits under the Black Lung program
be transferred to federal district courts.

99gee currie & Goodman 39-54. Of course, the wvalidity of
regqulations is sometimes questioned in the course of an enfor-
cement action in a trial court against a person alleged to have
violated the rules. That person should always be able to cb-
tain review of the validity of requlations in the course of a
criminal or civil enforcement action. See text at note 74.

1005¢0e Gov’t €. §§11346.8(d), 11347.3, 11350(b). The
record must be indexed. §11347.3(a)(12).
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an appellate decision on important public pelicy issues more
quickly. Undeniably, some cases involving review of rules can
invelve large records presenting numerous difficult technical
issues. Such cases are burdensome to whatever court considers
them; because of the high stakes, however, they are likely to
find their way to an appellate court. Thus even in these
cases, there is little advantage to anyone (including the ap-
pellate judges) from having the cases run first through the su-
perior court.101l

Courts of appeal should have the same power that reviewing
courts at all levels now have to affirm an agency decision
without oral argument after the filing of peints and
authorities and after the record has been filed with the
court. 102 Indeed, there is an unresolved constitutional issue
lurking here; it can be argued (although I do not agree with

this argument) that the court of appeals must have the power to

sunmarily affirm.103

1011t can be argued that the court of appeals needs to do
less work on a case that has been initially decided by the su-
perior court than on a case that has not yet been subject to
any judicial scrutiny. However, OAL scrutiny of rules serves
this function at least as well as trial court scrutiny.

102899 text at notes 11-12.

103ynder article VI, §10 of the constitution, courts of
appeal "have original jurisdiction in proceedings for ex-
traordinary relief in the nature of mandamus, certiorari, and
prohibition.” Under §11 (as revised in 1966), "courts of ap-
peal have appellate jurisdiction when superior courts have
original jurisdiction and in other causes prescribed by
statute."” I believe that appellate review of an administrative
decision is a "cause" and the legislature can confer appellate
jurisdiction on the court of appeals to hear this "cause" under
§11. See Sarracinc v. Superior Court, 13 Cal.3d 1, 9-10, 118
Cal.Rptr. 21 (1974) ("cause" is the proceeding before the
court); Quezada v. Superior Court, 171 Cal.App.2d 528, 530, 340
P.2d 1018 (1959) (a "cause" includes every matter that could
come before a court for decision). Therefore, it is not neces-
sary to rely con the provision in §10 relating to original
jurisdiction in extraordinary writ cases, and there is no need
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Finally, I would leave review of local agency decisions,
and of state agency decisions that are not governed by APA pro-
cedures, in the superior court.l%? Because these kinds of de-
cisions are often made under highly informal procedures, they
tend to produce less well-organized records. Many, but far
from all, involve low stakes which suggests that the trial
court is a better place to hear them and that they are unlikely
tc be appealed after the trial court decisicn.l9% Moreover, I
am concerned by the possible additional burden on appellate
courts of having to decide a large volume of time-consuming and
complex cases concerning local land-use planning or environmen-
tal law. There may also be a significant volume of appeals

arising out of local personnel or education decisions.

to incorporate anything from existing writ practice in the
petition for review procedure.

However, the Supreme Court left this issue somewhat
in doubt when it upheld appellate-level consideration of peti-
tions for review of the decisions of the Agricultural Labor Re-
lations Board. Tex-Cal Land Mgmt., Inc. v. Agricultural Labor
Relations Bd., 24 Cal.3d 335, 347-52, 156 Cal.Rptr. 1 (1979).
Although the court noted that the analysis in the preceding
paragraph based on appeal under §l11 was "arguable," id. at 347,
it upheld the petition for review as an exercise of ex-
tracrdinary writ authority under §10. To de so, it had to in-
fer that the legislature wished to give the reviewing court the
power to summarily deny a petition in its sound discretion
after providing for a fair opportunity for the petitioner to
file points and authorities and after the ALRB has provided the
record to the court.

104ytah followed this pattern--formal adjudication is
reviewed in an appellate court, informal adjudication in a tri-
al court. See note 54,

105guch cases may more frequently require the court to

receive additicnal evidence, which is more easily done in a
trial court. See draft statute §652.520 and .530.
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The proposal to transfer a significant volume of cases
from the superior court to the court of appeals would lighten
the locad on our supericr courts, but it would increase the locad
of the courts of appeal. Note, however, that a reasonably high
percentage of appealed cases get to the court of appeal from
the superior court anyway because if there was enough at stake
to litigate, there may be enocugh to appeal.106 As to cases
that go to the court of appeal anyway, there would be no in-
crease in the court of appeal caselocad. Starting these cases
in the court of appeals would save money for the state and the
litigants alike. Nevertheless, it is undeniable that the court
of appeals’ workload would be increased by cases that now start
and terminate in the superior court:; and, of course, this means
that three judges must consider a case which under present

practice is finally disposed of by only one. The views of the

105Unfortunate1y, no statistics are available to help us
estimate what this percentage is. Estimates from lawyers and
judges vary widely and tend to reflect the particular sub-
speciality in which the attorney is engaged.

Cases are somewhat more likely to be appealed from
superior court to the court of appeal under a substantial evi-
dence regime than an independent judgment regime. As pointed
out in the study on scope of review, under present law a trial
judge’s decision under independent judgment is almost unreview-
able by the court of appeals, while a trial judge‘’s decision
applying the substantial evidence test is subject to greater
scrutiny by the court of appeal.

On the other hand, under a regime of substantaial
evidence rather than independent judgment, there will be fewer
cases brought to court in the first place. A litigant always
has a shot in an independent judgment case but given a rea-
sonably strong case on both sides, it is likely that substan-
tial evidence supports the agency decision on factual ques-
tions.
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Judicial Council on these issues will, no doubt, be influential

to the Law Revision Commission. 197

This proposal also entails moving initial review of PUC
and State Bar Court decisions from the Supreme Court to the
Court of Appeal. My belief is that the Supreme Court is too
busy to take seriously review of the complex decisions of the
PUC. They are normally summarily affirmed.108 of course, the
PUC welcomes a situation in which its decisions are essentially
unreviewable, but it is hard to explain why this one agency
should be exempt from judicial scrutiny. Other agencies that
engage in complex economic regulation, such as the Water
Resources Contrcl Board, must suffer the indignities of judi-

cial scrutiny; why not the PUC as well?10?

107ps mentioned earlier, an additicnal disadvantage of the
proposal to shift cases to the court of appeal is that it would
be difficult for appellate courts to give the same priority to
judicial review cases as is provided now by many superior
courts.

108g0¢ Lakusta & Renton, "California Supreme Court Review
of Decisions of the Public Utilities Commission--Is the Court’s
Denial of a Writ of Review a Decision on the Merits?" 39 Hast.
L. J. 1147 (1988) (Court denies writ in at least 90% of PUC
cases without consideratiocn of the record or statement of rea-
sons}). Yet the decisicons are treated as res judicata.

109gee Comment, "’‘Basic Findings’ and Effective Judicial
Review of the California Public Utilities Commission,"™ 13 UCLA
L. Rev. 313 (1966) (criticizing Supreme Court rubber stamp
review); Lakusta & Renton, supra. According toc the leading
treasise on public utility law, "The road to upsetting a
determination of the California commission probably climbs a
steeper grade than any other similar route in the country." 1
A. J. G. Priest, Principles of Public Utility Regulation 27
(1969). However, in partial compensation toc the PUC, the
legislature should repeal Pub. Util. C. §1756 which calls for
independent judgment on the law and the facts when a PUC order
is challenged on constitutional grounds. This section is based
on outdated constitutional notions. Substantial evidence
review is appropriate even where a PUC order is challenged as
confiscatory. Of course, PUC findings of legislative fact and
PUC exercises of statutory discretion would be treated with
great deference by courts under applicable scope of review
principles.
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For similar reasons, it seems more appropriate that deci-
sions of the Review Department of the State Bar Court be
reviewed by the Court of Appeals than the Supreme court ;110 now
that review of these decisions is discreticnary rather than
available as of right, it would appear that appellants are more
likely to receive review at the court of appeal level than at
the Supreme Court level.lll Moreover, review of individual at-
torney discipline cases is simply not a wise use of the Supreme
Court’s precious resources.ll2

I polled a good many lawyers and judges on the issue of
whether to shift judicial review of most administrative deci-
sions from the superior court to the court of appeal. The
results showed no clear pattern. Some practicing lawyers
wanted all cases Kept in the superior court; others preferred a
shift to the court of appeals. Court of appeal judges, un-
surprisingly, were apprehensive about the extra workload.
Superior court judges were about evenly divided.

A few final points: the statute should contain a simple

transfer procedure so that cases filed in the wrong court can

110mhese decisions can be reviewed by either the Supreme
Court or the Court of Appeal in accordance with procedures
prescribed by the Supreme Court. Bus. & Prof. C. §6082.

111gince 1991, the Supreme Court has not granted review of
any of the discipline cases decided by the State Bar Court
Review Department. 13 Calif. Lawyer 71 (July 1993).

1125¢e Comment, "Attorney Discipline and the California
Supreme Court: Transfer of Direct Review to the Courts of Ap-
peal," 72 Calif. L. Rev. 252 (1984) (attorney discipline ques-
tions not important enough for direct Supreme Court review).

34




be transferred to the correct court without the need to refile.
The Oregon statute has some well worked out provisions on
transfers.

The statute should also provide a mechanism to deal with
the situation in which a petition for judicial review is in the
court of appeals but is joined with an action that requires a
trial in the superior court such as eminent domain or violation
of the federal civil rights statute.ll3 Res judicata concerns
may require that all such actions be filed together or suffer
preclusion. Perhaps the court ¢of appeal should have discretion
to allow all claims to be heard in the superior court, even
though the petition for judicial review would normally be at
the appellate level.

C. Venue for Judicial Review

Under present law, superior court mandate actiocns seeking
judicial review of state or local agency action are filed in
the county in which the cause of action arose.l1% 1In licensing

and personnel cases, this means the plaintiff’s principal place

113gee griffin Homes, Inc. v. Superior Court, 229
Cal.App.3d 991, 1003-07, 280 Cal.Rptr. 792 (1991) (judicial
review and §1983 civil rights claim).

1l4cop §393(1) (b): "...the county in which the cause, or
some part thereof, arose, is the proper county for the trial of
the following actions:...(b) Against a public officer or person
especially appointed to execute his duties, for an act done by
him in virtue of his office..." However, tort and contract ac-
tions against the state must be filed in Sacramento or in any
county where the Attcrney General has an office. Gov. C. §955,
CCP §401(1).
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of business; in non-licensing cases, it means where the in-

jury occurred.l1l® Review of a driver’s license suspension oc-
curs in the county of the plaintiff’s residence,l1l? and review
of Medical Board decisions occurs only in Sacramento, Los
Angeles, San Diego, or San Francisco.ll® Depending on particu-
lar statutes, cases reviewable by the court of appeal are filed

in the appellate district where the cause of action arosell?® or

where plaintiff resides.120

1155 cause "arises" in the county where the subject of
agency action carried on business and would be hurt by official
action, not where the agency signs the order or takes the
challenged action. Tharp v. Superior Court, 32 Cal.3d 496,
502, 186 Cal.Rptr. 335 (1982) (car dealer must seek review in
Tulare County, his principal place of business; agency cannot
shift venue to Sacramento); Lynch v. Superior Court, 7
Cal.App.3d 929, 86 Cal. Rptr. 925 (1970) (dismissal of state
employee-~-venue is proper where he worked, not where acticns
giving rise to charges against him occurred); Sutter Uniocn High
School District. v. Superiocr Court, 140 Cal.App.3d 795, 190
Cal.Rptr. 182 (1983) (same); Duval v. Contractors’ State Li-
cense Board, 125 Cal.App.2d 532, 271 P.2d 194 (1954) (county in
which contractor’s business was situated).

116Regents of the Univ. of Calif. v. Superior Court, 3
Cal.3d 529, 91 Cal. Rptr. 57 (1970) (taxpayers action against
Regents because of unconstitutional regulations enforced
against a UCLA faculty member--venue is in Los Angeles).

117yen. ¢. §13559; Lipari v. DMV, 16 Cal.App.4th 667, 20
Cal. Rptr. 2d 246 (1993).

118pys. & Prof. C. §2019.

119gee, e.g. Gov’t C. §3542(c) (PERB judicial review filed
in appellate district where unit determination or unfair prac-
tice dispute occurred); Labor C. §1160.8 (ALRB review filed in
appellate district where practice in question occurred or where
person resides or transacts business); Bus. & Prof. C. §23090
(ABCAB case filed in appellate district where proceeding
arose).

120 apor c. §5950 (workers'’ compensation).
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My recommendation concerning venue depends on whether my
prior recommendation concerning review of APA cases in the
court of appeals is accepted. If so, I suggest that the venue
for petitions for judicial review (whether in superior court or
in the court of appeal) be the county (or the appellate dis-

trict) of the petitioner’s residence or principal place of

121

business. This approcach seems somewhat more determinate

than the existing rule which is tied to the county where the
cause of action arcse, but it would not significantly change
the results.l122 The primary reascn for choosing the

petiticner’s locale (rather than the agency’s or the Attorney

General’s locale) is convenience to the petiticner.l?3?® cases

12171¢ plaintiff resides and has a principal place of busi-
ness in different counties, plaintiff could choose between the
two. In cases brought against local agencies, the recommended
provision would change the rule of CCP §394 (action against
city or county generally tried where local agency is lccated);
as a practical matter most actions against local agencies are
filed by persons living in the locality so the change is not
substantial.

122another approach the Commission might consider would be
to give petitioner a choice between his or her locale (home or
principal place of business) and the place where the agency is
located or, if the Attorney General will represent the agency,
a city where the Attorney General has an office. See Fla.
Stats. Ann. §120.68(2) (venue is appellate court in district
where agency maintains headguarters or a party resides); 1981
MSAPA §5-104 (offering states the choice of the state capital
or the plaintiff’s residence).

123umhe underlying purpose of statutory provisions as to
venue for actions against state agencies is to afford to the
citizen a forum that is not so distant and remote that access
to it is impractical and expensive...Access to the judicial
forum should be as expeditious, inexpensive, and direct as pos-
sible." Regents of the Univ. of Ccalif. v. Superior Court,
supra at 536, 543.

37




filed in the wrong superior court or court of appeal should not
be dismissed but should be transferred to the proper court, 124

If the Commission decides not to follow my recommendation
te ledge review of APA cases in the court of appeal, then my
recommendaticn concerning venue is different. It is probable
that superior court judges in small counties are inexperienced
in administrative law matters. Most countles do not maintain a
specialized writ and receiver department, so the cases are as-
signed to judges at random. Some say there is a significant
hometown advantage for the petitioner. For that reason, if
review of APA cases is to remain lodged in superior court,
venue in actions against state agencies should be located in
Sacramento or, where the agency is represented by the Attorney
General, in counties where the Attorney General has an office
(Sacramento, Los Angeles, San Francisco, and San Diego),12®
This is presently required in medical board cases.12®

Assuming review remains in the superior court, it seems
particularly important to centralize review of state agency
legislative action (such as adoption of regulations) in the su-
perior courts of larger counties or in Sacramentc. Typically a
large number of petitioners would have standing to challenge
such matters. If plaintiffs could sue in their home county,

there would be substantial opportunity to forum shop. Yet

124Lipari v. DMV, note 117.

125ccp §401(1).

126pys. & Prof. C. §2019., See letter of Joel S. Primes to
the Commission (Apr. 20, 1993}.
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these cases tend to be difficult (they involve review of a
rulemaking record) and often involve issues of large public im-
portance. The superior court judges who must decide them
should be more experienced and specialized in administrative
law than superior court judges in general.
D. Stays pending review

1. Existing law

Under the existing APA, an agency has power to stay its
own decision.127 Regardless of whether the agency did so, the
superior court has discretion to stay the agency action, but
should not impose or continue a stay if it is satisfied that it
would be against the public interest.l28® A stricter standard
is imposed in medical, osteopathic or chiropractic cases in
which a hearing was provided under the aPA.129 The stricter
standard also applies to non-health care APA cases in which the
agency heads adopted the ALJs proposed decision in its entirety
(or adopted the proposed decision and reduced the penalty).
Under this stricter standard, a stay should not be granted un-
less the court is satisfied a} that public interest will not

suffer and b) the agency is unlikely to prevail ultimately on

127¢ovrt €. §11519(b).

1280cp §1094.5(g). The public interest determination must
be made on a case-by-case basis by the court in which adminis-
trative mandamus is sought. Sterling v. Santa Monica Rent Con-
trol Bd., 168 Cal.App.3d 176, 186-87, 214 Cal.Rptr. 71 (1985)
{improper for court in which prohibition was sought to grant a
stay pending judicial review).

129phe constitutionality of impeosing the stricter standard

in medical cases was upheld in Bd. of Med. Qual. Assur. v. Su-
perior Court, 114 Cal.App.3d 272, 170 Cal.Rptr. 468 (1980).
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the merits.l The court has power to conditicn a stay order

upon the posting of a pond, 131

If the trial court denies the writ and a stay is in ef-
fect, the appellate court can continue the stay (and must con-
tinue it for 20 days after a notice of appeal is filed). 1If
the trial court grants the writ, the agency action is stayed
pending appeal unless the appellate court otherwise orders.132
In cases not arising under section 1094.5, presumably a trial
court and an appellate court have the normal power to grant a
stay through a preliminary injunction.

2. Recommendation

The draft statute already provides that an agency may

grant a stay of its decision.133 as to stays on judicial

13°§1094.5(h}(1j. The statute requires a preliminary as-
sessment of the merits of the petition and a conclusion that
the petitioner is likely tec obtain relief; it is insufficient
that petitioner merely state a possibly viable defense or
restate arguments rejected by the ALJ or the agency. Medical
Bd. of Calif. v. Superior Court, 227 Cal.App.3d 1458, 278
Cal.Rptr. 247 (1991); Bd. of Med. Qual. Assurance v. Superior
Court, supra.

In APA cases not involving health care licensing,
this stricter standard does not apply if the agency rejected
the ALJ’s decision. 1In such cases, the laxer standard of
§1094.5(g) applies.

13lyenice Canals Resident Home Owners Ass’n v. Superior
Court, 72 Cal.App.3d 675, 140 Cal.Rptr. 361 (1977) (bond pro-
tects interests of homeowners who were allowed to build homes
by the agency order under review during lengthy period of delay
while the record is prepared). Even if petitioner is indigent,
the court still has discretion toc order posting of a bond as a
condition to granting a stay. Ibid.

132¢ccp §1094.5(g), (h)(3).

133praft statute §§650.110(a)(2), 650.120. It should be
made clear in a comment that it is not necessary for a
petitioner to exhaust the remedy of requesting a stay from the
agency in order to request cne from the court.
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review, present California law should be simplified by unifying
the standards. There is no apparent reason why the stay stan-
dard should vary depending on what sort of case is involved or
whether the agency heads did or did not adopt the judge’s
original decision.

Moreover, the existing criteria for granting stays seem
unduly narrow; in addition to the factors relating to the pub-
lic interest and the likelihood of success on the merits, the
court should consider the degree to which the applicant for a
stay will suffer irreparable injury from denial of a stay and

the degree to which the grant of a stay would harm third

4

parties,.l3 If these factors were cranked into the equation,

the standard for granting a stay would be similar to the stan-

dard for granting a preliminary injunction which it closely

resembles. 13>

The comment should alsc approve case 1awl3® that allows
the court to condition the granting of a stay upon posting of a

bond in order to protect third parties.l37

1345c¢ 1981 MSAPA §5-111(c). Harm to third parties is
often a relevant concern in the case of local zoning and en-
vironmental decisions.

135gee cohen v. Bd. of Supervisors, 40 Cal.3d 277, 286,
219 Cal.Rptr. 467 (1985); 6 B. Witkin, Calif. Proc. §§282-83
(1985).

1365ee note 131.

1371981 MSAPA §5-111 is somewhat different from this
recommendation. That section casts the stay decision as judi-
cial review of an agency’s decision to deny a stay. That im-
plies that requesting an agency to grant a stay is an adminis-
trative remedy that must be exhausted. I do not think that
should be required.

In cases involving threats to public health, safety,
or welfare, §5-111 provides that no stay can be granted unless
the court finds the petitioner is likely to prevail on the
merits, the petitioner would suffer irreparable injury if
denied a stay, the grant of relief will not substantially harm
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third parties, and the threat to public health, safety or wel-
fare relied on by the agency is not sufficiently serious to
justify denial of a stay. 1In cases not involving a substantial
threat to public health, safety or welfare, the court shall
grant relief if, in its independent judgment, the agency'’s
denial of temporary relief was unreascnable in the circum-
stances.

[file mand.l)
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66th OREGON LEGISLATIVE ASSEMBLY-1991 Regular Scssion

House Bill 2362

Ordered printed by the Speaker pursuant to House Rule 12.00A (3). Presession filed (st the request of Joint Interim
Judiciary Commitlee} :

SUMMARY

The lollowing summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject
lo cunsideration by Lhe Legislative Assewrbly. It is an editor's briel stalement of the essential features of the
measure as introduced. -

Establishes exclusive means of judicial review for state and local governmental actions. Speci-
lies exemptions. Imposes requirements relating to ripeness and exhaustion of retnedies.  Prescribes
standing requiremnents, and lists persons with standing without necessity of additional proof.

. Prescribes procedures for filing and service of notice of intenl 10 appeal. Specifies contents of
that notice.

imposes time limitations on secking review of government action. Divides authority for initial
review of government action between circuit court and Court of Appeals. Specifics policy for mis-
filed notices by allowing transfer to correct tribunal.

Allows slay of government action pending review under certain circumstances. Establishes
method of supplementing record for judicial review. Prescribes standards 1o be apptlicd in reviewing

vernment action. Creates requirement in some cases that issucs be raised before review is sought.
pecifies manner of conducting procecding 1o review government action, and nature of relief that
may be granted.

Prescribes effective date of January 1, 1992,

A BILL FOR AN ACT
Relating to judicial review; creating new provisions; amending ORS 19.028, 2B.020, 30.510, 30.520,
© 30.530, 30.560, 34.020, 34.040, 34.110, 58.335, 65.021, 65.657, 65.744, 02234, 100.255, 128.896,

131.735, 144.335, 161.385, 176.805, 179.640, 181.350, 181.664, 183.310, 183.315, 183.410, 183.415,
183.480, 186.025, 196.115, 196.666, 196.825, 196.835, 196.850, 196.860, 197.328, 197.335, 197.650,
197.810, 197.825, 197.850, 198.785, 199.461, 199.476, 203.060, 222.596, 223302, 223.401, 223.462,
224.065, 224.100, 236.630, 237.210, 240.563, 251.285, 262.025, 267.257, 279.019, 279.045, 281.085,
284.850, 294.100, 305.740, 307.533, 307.680, 308.466, 308.471, 330.557, 330.585, 341.065, 341.076,
341.185, 342.903, 343.175, 345.992, 348.835, 390.658, 416.145, 416.645, 418.845, 418.997, 421.195,
431.756, 431.850, 432.120, 432.130, 432140, 432.142, 432290, 435.070, 441.740, 442.435, 446.255,
448.255, 454.635, 458.060, 464.500, 465.215, 463,225, 466.140, 466.185, 466.370, 468.110, 469.400,
469.421, 469.441, 469.994, 471.312, 476.835, 479.195, 479.830, 480.275, 480.660, 480.665, 496.178,
508.760, 508.765, 508.796, 508.825, 508.867, 508.910, 522475, 527.700, 532.700, 536.075, 540.560,
553.815, 564.110, 583.096, 602900, 604.056, 621.120, 633.711, 647.075, 652.332, 652.900, 633.370,
656.298, 657.282, 657.485, 657.487, 657.663, 657.683, 657.684, 663.220, 671.220, 687.087, 689.852,
701.100, 703.230, 706.600, 707.705, T07.710, 711.022, 711112, 717.160, 722459, 737.209, 756.580,
778.100 and 836.380; repealing ORS 19.230, 183.400, 183.482, 183.484, 183.485, 183.486, 183.490,
183.497, 183.500, 663.203, 663.215, 663.225, 756.585, 756.590, 756.594, 756.598, 756.500 and 756.610;
and prescribing an effective date. .

Be It Enacted by the People of the State of Oregon:
BECTION 1. Definitions. As used in sections 1 to 23 of this Act:
(1} “Enactment” means a government action reflected in a writing that is a directive, managerial

policy, ordinance, rulé, resolution, statute or other decision of general applicability, and includes

only government actions that implement, interpret or prescribe law or policy or that describe the

NOTE: Matter in bold faew in an amwnded section is new, matter [ialic and brackeied] is existing law to be omitted

Apeediy A A-|




o @ =1 & n B W N e

— e bl A pm e ommd et
qmmhumlv-cl

18

HB 2382

pracedural requircments of a government unit.

{2} “Government action” means a govcrnment unit's performance of or [failure to perform any
discretionary or nondiscretionary act.

(3 “Government unit” means any cntity or individual with authority to act for the state, a
counly, a city, a special district or any other government authority. However, a “government unit”
does not include a court acting in its adjudicative capacity, independent contractors of a public
enlily or arbitrators who resolve public disputes under ORS chapter 243,

(4) “Judicial review procceding” means a procceding commenced by a notice of intent to appeal
under section 6 of this Act that sceks review of a government action subject to review under this
Act in the circuit court or the Court of Appeals.

(5} “Law" means a constitution, charier, statule, ordinance, rule, regulation, measure or the
functional equivalent thereof.

{6) “Party” mcans a person who files a notice of intent to appeal undcr section € of this Act,
the government unit that must be served under scction & of this Act and any person allowed by Lhe
court to intervene in a judicial review proceeding.

(7} “Person” means an individual, partnership, corporation, association, public or private or-
ganizalion or government unit.

SECTION 2. Excmpt government actions. {1} Except as otherwise provided in this section,
sections 1 to 23 of this Act csiablish the exclusive means of judicial review of all government

actions.

{2) The following government actions arc exempt [rom review under sections 1 to 23 of this Act:

{a) Any government action taken in the course of a judicial proceeding if the action would be
reviewable in or on appeal from that proceeding;

{(b) Any government action to the extent that the action gives rise to a claim against the gov-
ernment unit based en contract;

{c} Any government action to the extent that the action gives rise to a tort claim under ORS
30.260 10 30.300;

{(d} Any government action subject to review by the Workers’ Compensation Board;

{e) Any government action subject to review by the Land Use Board of Appcals;

(0 Any government action subject to review by the Employment Relations Board, except ithat
rules and orders of that board shall be reviewed as provided by section 1 to 23 of this Act;

{g) Any government action subject to review by the Emplomnt Appeals Board, excepl as pro-
vided in ORS 657.282 and 657.684;

{h) Any governmeni aclion subject to binding arbitration under ORS 243.650 to 243.782;

(i} Any government action which is within the sole and exclusive jurisdiction of the Oregon Tax
Court;

(j) Any government action subject to judicial review under the provisions of ORS 33.720; _

(k} Any order of the State Board of Parcle and Post-Prison Supervision subject to appeal under
ORS 144.235;

(L) Any government action subject to review under ORS 250.085, 250,195, 250.296, 251.235,
255,155 or 258.0535;

(m) Any government action subject to review under ORS 30.210 to 30.250;

(n} Any government action reviewable by a writ of habeas corpus under ORS 34.310 to 34.730;

(o) Any government action relating to bidding on public contracts subject to review under ORS
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279.045 or 279.067;

(p) Any government action relating to public records subject to review under ORS 192.410 to
192.505;

(g} Any government action relating to suspension of driving privileges subject 1o review under
ORS 813.410;

{r) Any governmeni action under the Generai Condemnation Procedure Act subject to review
under ORS chapter 35;

(s) Any government action relaling to attorney discipline subject to review under ORS 9.536;

(t) Any government aclion reviewable under the provisions of chapter 791, Oregon Laws 1989;
and

{u) Any government action reviewable under the provisions of chapter 839, Orcgon Laws 1989,

{3) Nothing in sections 1 to 23 of this Act shall affect a person's right 1o seek review of gov-
ernment action by way of mandamus proceedings in the Supreme Court as provided in section 2,
Article VI (Amended) of the Oregon Constilution.

(4) If a statute provides a procedure for judicial review of a government actlion that differs
substantially from a procedure provided in sections 1 to 23 of this Act, the procedure provided by
sections 1 to 23 of this Act shali apply unless the court is shown that the procedure provided by
sections 1 to 23 of this Act would frustrate the legislative purpose reflected in Lhe inconsistent
statutory procedure. No claim for application ol an inconsistent pmcédure shall be allowed unless
the claim is made prior Lo the earliest time provided for the procedure by sections 1 to 23 of this
Act or by the inconsistent statutory provision.

- {5) Nothing in sections 1 to 23 of this Act shall affect a person’'s ability to challenge the validity
of a government action in a judicial proceeding that is either initiated by a government unit or is
between private parties.

SECTION 3. Ripeness. {1} A person may obtain judicial review of gavernment action only when
the government unit has completed all proceedings and made all determinations it intends or is re-
quired by law to make relating to the challenged government action. If the government action is
required by law to be expressed in writing, a person may not obtain judicial review of the govern-
ment action until the writing is completed.

{2) A person may obtain judicial review of government action other than an enactment belore
the government unit has completed ail procecdings and made all determinations described in sub-
section (1) of this section if:

(a) Postponerment of judicial review would result in an inadequate remedy or irreparable -harm
to the person; or

(b} The government unit initiated the action without any legal authority over the subject matter
or the person.

SECTION 4. Exhaustion of remedies. {1) No person may obtain judicial review under section 6
of this Act before pursuing all remedies available from the government unit, cxcept a person need

not have asked a government unit to:

(a) Reconsider or rehear a decision made by that unit, unless another law specifically requires
the person to ask for rehearing or reconsideration; or

(b} Amend or repeal or to grant an exemption from an enactment, unless another law specifically
requires the person to ask for amendment, repeal or exemption from its effect.

{2) The court may excuse a person from the requirements of subsection (1) of this section ift
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{a) The remedy within the government unit is inadequate;

{b) Pursuit of the remedy within the government unit will result in delay that will cause
irreparable harm to the person; or

{¢) The remedy within the government unit is rehearing, reconsideration, amendment, repeal or
cxemption and the period for requesting such remedy is less Lhan the period provided for filing a
notice of intent to appeal under section 7 of this Act.

(3 If a notice of intent to appeal a government action under seclion 6 of this Act is filed prior
to the time a person has pursucd all remedies within the government unit and available by law as
required by subsection {1) of this section, the court in which the nolice of inlent o appeal is Gled
shall dismiss the notice of intent Lo appeal. The dismissal shall be without prejudice to a later ju-
dicial roview proceeding.

SECTION 5. Standing. (1} Any person adversely affecied by a goverminent action may file a
notice of intent 1o appeal or a petition to intervene in a proceeding under scctions 1 10 23 of this
Act. The following persons arc adversely allected for the purposes ol sections 1 to 23 of this Act
without the necessity of additional proof:

(a) A named party to the proccedings that led to the challenged government action;

(b} An identifiable person to whom the challenged government action is specificaily directed;

{¢) A government unit whose ability to carry out its policies, responsibilitics or prograins will
be adversely affected by the challenged government action;

{d) A person entitled by law to seck review to protect a public interest il the specified public
interest would otherwise be unprotected; and

{e) An association or orgamization, with 25 or more members, il the government action will in-
jure an identifiable inlerest represented by the association or organization, and the association or
organization has authorized the [iling of the notice of intent to appeal or the petition to intervene.

{) The Attorney General in any case where the Attorney General is served under the provisions
of section & {4) of this Act.

{2){a) Upon proper motion, the court shall not allow a person who has filed a petition for review
or intervention o participate in the review proceeding if the court dctermines that the petitioner
is not & person described in subsection (1) of this section.

{(b) Upon proper motion, the court shall not allow a person to intervene if the court finds that
the petition to intervere is filed so Jale in the proceeding or is s0 cumulative or repetitious of pe-
titions by other persons as 1o unduly delay an efficient and expeditious process of judicial review.

(3) Upon proper motion, the court shall not allow a person to participate in the review pro-
ceedings if the court finds, based on facts cstablished by the respondent, that the petition for review
alleges the invalidity of an cnactment the validity of which is presently under review in another
judicial or administrative procceding to which petitioner is or could be a party and obtain substan-
tially similar review.

{4) Upon proper moticn, the court shall not allow a person described in paragraph {c) or {d} of
subsection (1) of this section to participatc in the review proceedings if the court finds, based on
facts established by the respondent, that the petitioner is incapable of adequately presenting the
issues raised in the petition, and these issues are likely to be raised in the future by other
petitioners who should not be foreclosed by an inadequately litigated decision.

SECTION 8. MNotice of intent to appeal. (1} Review of government action under sections 1 to
923 of this Act shall be commenced by filing a notice of intent to appeal with the clerk of the ap-
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propriate court wiLthin the time provided by section 7 of this Act, which notice shall set forth:

(al The name, mailing address and residence or business address of the pei'son filing the notice
of intent to appeal;

{b) The name of the challenged government unit and the address of its headquarters;

{c) Identification of the challenged government action and the date it was taken or should have
been taken, together with a copy, or if no copy exists, a brief description of that action;

{d) A bricf statement of the nature of the atleged error or crrors; and

{e} If the chalicnged government action resulted from a government action other than an
enactment, and there was a proceeding in which there were parties other than the person filing the
notice of intent 1o appeal and the government unit, identification of those partics.

(2) A person shall serve a copy of the notice of intent to appeal by registered or certified mail
upon the government unit and all parties required to be identificd in the notice as provided in sub-
section (1} of this scction. In addition, after the notice of intent to appeal is filed, the persen shall
serve a copy of the notice on any persen identified by the court in a manner and within a period
of time speceificd by the court.

{3) For purposes of subsection (1} of this section:

{a) If the government action is an cnactment, the government unit that is charged with admin-
istering or enforcing the enactment shall be named as the government unit whose action is chal-
lenged under paragraph (b) of subscction (1) of this seetion.

(b) If the government action is other than an cnactiment, the government unit that took the
action shall be named as the government unit whose action is challenged under paragraph (b) of
subsection {1) of this section.

{4} If the person challenges the validity of a statute, the person shall also serve a copy of the
notice of intent to appeal on the Attorney General in the same manner as provided by this section
for service on the government unit whose action is challenged.

{5) Failure of a person to comply with the requirements of this section, except for the require-
ment that the notice be timely filed, shall not be grounds for dismissal of the procecding unless the
failure substantially prejudiced the rights of an adverse party. If the notice is not timely filed, the
court shall dismiss the judicial review proceeding.

(6) Except as otherwise provided by sections 1 to 23 of this Act, a notice of intent to appeal
shall be considered filed in cireuit court at the time the clerk of the court or the person exercising
the duties of that office actually receives the notice.

{7} Except as otherwise provided in sections 1 to 23 of this Act, a nolice of intent to appeal shall
be filed in the Court of Appeals in the same manner as provided in ORS chapter 19 for a notice of
appeal in a civil action, and subsequent proceedings shall be conducted in the manner provided for
appeals in civil actions. The Supreme Court may adopt rules of procedure for such procecdings
consistent with applicable provisions of law and the Oregon Rules of Civil Procedure.

SECTION 7. Time limitations on [iling notice of intent to appeal. (1) Unless otherwise provided
by statule, a notice of intent 1o appeal government action other than an action described in sub-
sections (2} to (5) of this section shall be filed within 35 daye after the date of notice of the action.

(2} Unless otherwise provided by this section or by statute, a motice of intent to appeal an

enactment may be filed at any time.
(3) Notwithstanding subsection {2) of this section: .
{a) A notice of intent to appeal an enactment alieging the government unit failed to follow pre-
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scribed procedures in enacting the enactment shall be filed within two years after the date of notice
of the enactment.

{b) A notice of intent to appeal the following enactments shatl be filed within 35 days of the date
of notice of the enactment:

{A) An cnaciment reiating to a local improvement district or any special assessment.

{B) An enactmenl adopted under ORS 294.305 to 294.520, 294.555 and 294.565.

(C) An cnactment relating to the offer for sale, issuance, refunding, payment or redemption of
any bond, warrant, certificate or other financial instrument.

(41(a) Il a law cstablishes a time certain during which a government unit should act, a notice
ol intent 1o appeal alleging that the government unit failed to act shall be filed within 70 days aller
the date the government unit should have acted. If there is no time certain, or if there is a contin-
uing duly Lo act after the time certain has passed, the notice of intent to appeai shall be (iled not
carlier than 35 days after the date the person maited or delivered to the chief executive officer or
attorney of the government unil a writien request for action by the unit and not later than 35 days
after the person receives a written response to that request.

(b} A court may excuse a person from the requirement of paragraph (a) of this subsection that
the person wail 35 days alter mailing or delivery of a request for action if pursuit of a remcdy
within the government unit will result in delay that will cause irreparable harm to the person.

{c) The written response of the government unit under paragraph {(a} of this subsection may
provide for a longer period of Lime for the filing of a notice of intent to appeal than that provided
for in this subsection.

{d) This subsection does not allect a claim of laches il that defense is otherwise available to a
government unit.

{5)a) Il a person is required by section 4 of this Act to pursue all remedies available within a
government unit, or if a person otherwise makes reasonable and timely attempts to pursue all rem-
edies available within a government unit, the 35-day period for filing shall begin on the dale that
all such remedies within the government unit have been exhausted. Il the government unit does not
act upon a timely request for rehearing or reconsideration, a request for rehearing or reconsider-
ation shall be deemed denied the 35th day lollowing the date the request was submitted, and the
notice of intent to appeal shall be filed within 28 days following the date the request was deemed
denied. I the person and government unit have agreed in writing or on the record to extend the
time for the unil to aci on the request for rehearing or reconsideration, the notice of intent to ap-
peal shall be filed within 28 days lollowing Lhe date the request is denicd.

(b} A request is “timely” within the meaning of this section if filed within the time expressly
provided in the law providing for rehearing or reconsideration. If no law makes express provision
for rehearing or reconsideration. or does so but specifies no time period for filing the request, then
the request shall be deemed timely il filed within the time specified in this scction for filing a notice
of intent 1o appeal. .

(c) [f the government unit denies a request lor rehearing or reconsideration within the 35-day
period, then the notice of intent to appeal shall be filed within 28 days following the date of notice
that the request was denied.

{d} If the person requesting a rchearing or reconsideration and the government unit have agreed
in wriling or on the record to extend the time for the unit to act on the request, and the government
unit fails to act on a request for rehearing or reconsideration within the time agreed to by the
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parties, the notice of intent to appeal shall be filed within 28 days following the last date for action
agreed to by the parties.

(6) A notice of intent to appeal a denial of party status shall be filed within 35 days afier the
date of notice of the government action resulting from the proceedings in which party status was
denied.

(7) As used in this section, “date of notice” means:

(a) If the law requires the government unit to have served notice of its action on the person
filing the notice of appeal, and the government unit has served notice, whichever of the following
dates is carlier:

{(A) The date on which the government unit personally serves notice of its action on the person;
or

(B) The date seven days alter the date on which the government unit mailed notice of ils action
to the person.

{b} If the law requires the government unit to have served notice of its action on the person
filing the notice of intent to appeal, and the government unit has failed to scrve notice, the date on
which the person reccived actual notice of the government action.

(c} If the law requires that the government unit publish notice of its action, and the government
unit has published notice, the date on which the notice is published.

(d} If the law requires that the government unit publish notice either of its action or the pro-
ceeding at which the aclion in question is authorized, mandated or taken, and the government unit
has not published notice, the date on which the person filing the notice of intent to appeal received
actual notice of the government action.

{e) Il the action was mandated or taken at a proceeding, and the government unit gave notice
of the proceeding to the public, the date of the proceeding.

{ If law requires that the government action be expressed in writing, the date the writing is
comgpleted.

{(g) If more than one of paragraphs (a) to (0 of this subsection apply to the government action,
the latest of the dates specified by paragraphs (a) to (D of this subsection.

(h) If paragraphs {a) to () of thia subsection do not apply to the government action, the date of
the government action.

SECTION 8. Authority of Courts. (1) The Court of Appeals shall review the following govern-
ment actions:

ta) An order resulting from a contested case proceeding under ORS 183.310 (2);

(b) A rule as defined in ORS 183.310; and

(c} A deciaratory ruling issued under ORS 183.410.

(2} The circuit court shall review government action that is not subject 1o review by the Court

of Appeals under subsection {1) ol this section.

{3) Notwithstanding the provisions of subsections (1) and (2) of this section, the Court of Appeals
shall review a government action if all of the parties agree in writing to such review and:

(a) The government action is required by law to be based exclusively upon a record;

(b) The vaiidity of the challenged government action can be determined without any factfinding
beyond that provided for in section 18 of this Act; or

(c) The government unit, in the exercise of its discretion, has based its action exclusively on a
record, the development of which included notice and an opportunity for intcrested or affected per-
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sons to appear and be heard and the preparation of findings of fact and conclusions of law, and the
law does not require further development of a record to afford judicial review of the action.

(4) The partics may not revoke ar agreement entered into under subsection (3) of this scction
for review of government action by the Court of Appcals.

{5) If any issue ariscs after the filing of a notice of intent to appeal as to the existence of a
writlen agreement under subscction {3) of this section, the Court of Appeals shall allow the parties
scven days to provide proof of the written agreement.

SECTION 9. Transfer. (1) If the court in which a notice of intent 1o appeal is filed under section
6 of this Acl docs nol have authority to hear the case, and the case should have been filed in an-
olher court or iribunal, the court shall transfer the case to the other court or tribunal authorized
by law 1o hear the case. [f there is more than one such court or tribunal, the court shall transier
the case to the court or tribunal specified by the person [iling the notice of intent Lo appeal.

(2 I 1he court or tribunal to which the case is transferred dispules that it is a courl or tribunal
authorized by law to hear the case, it shall refer the question, if it is not the Court of Appeals, Lo
the Court of Appeals.

{a} The Court of Appcals shall determine the proper tribunal under rules adopted by that court,
which shall provide for an expeditious and summnary determination, but oniy after an opportunity for
the parties to address Lhe question.

{t) The Court of Appeals shall direct the transfer of the case to the appropriate court or
tribunal or proceed to decide the case il it is the appropriate court.

{c) Excepl as provided in this subsection, the determination of any court under this section as
to the appropriate court or tribunal shall not be subject to interlocutory review.

{3) If the notice of intent to appeal was filed within the time alowed for filing in the court or
tribunal to which the case is transferred, that court or tribunal shali not dismiss the case as not
being timely filed.

(4) If the court in which the notice of intent to appeal is [iled, or the Court of Appeals under
subsection () of this section, determines that there is no court or iribunal authorized by law to
consider the case, the court shall dismiss the notice.

(5) Within 10 days of ithe order of the transicr, the person filing the notice of intent to appeal
shall pay to the court or tribunal to which the case is transferred any filing fees charged by that
court or tribunal, and shall not be entitled to any refund of any filing fees paid to the court trans.
ferring the case.

(6} I the court in which the notice of intent to appesal is filed finds that the person filing the
notice acted in bad faith or without a reasonable basis in fact or in law in hling in that court, the
court shall award the adverse party or parties costs and reasonable attorney fees for opposing that
filing. The court may declinc 10 award all or part of the costs and attorney fees 1o the opposing
party or partics if the court finds that the person filing the notice was substantially justified or that
special circumstances exist that make the award of all or part of the cosis and attorney fees unjust.

{7) For purposes of this section, a tribunal means any government unit authorized by law to
review the decisions of a government unit.

{8) The court shall not transfer the case as provided in this section but shall dismiss the case
as provided by section 4 (3) of this Act if the notice of appeal is fled prior o the time a person has
pursued all remedies within the government unit as required by section 4 of this Act.

SECTION 10. Venue. Il a government action is reviewable by the circuit court under section
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B of this Act, a notice of intent to appeal shall be filed as follows:

(1) If the challenged government action is an action of a state agency as defined in ORS 183.310,
the notice shall be filed in the Circuit Court of Marion County, the county in which any individual
person secking review resides or, if the person is other than an individual, in the county in which
the person has its principal business office.

{2} If the challenged government action is an action of a government unit other than a state
agency, the notice shall be filed in the circuit court of the county in which the challenged govern-
menl unil has its principal business office.

SECTION 11. Stay. {1Xa) Any person who could file a notice of intent to appeal under sections
1 1o 23 of this Act with respect to a government action may file a request with a government unit
to stay that action pending appeal, whether or not a notice of intent 1o appeal has been filed at the
time of the request.

(b} The filing of a notice of inlent to appeal shall not automatically stay the challenged gov-
croment action.

{¢) A stay issued pursuant to this section shall only be effective until 1he expiration of the pe-
riod specified in section 7 of this Act for the filing of a notice of intent 10 appeal if the pcrson re-
questing the stay does not lile a nolice of intent to appeal within that period.

(d) Except as provided in subsection (8) of this section, a person sceking a stay shall request the
stay from the government unit that would be named in the notice of intent to appeal under scclion
6 of this Act.

{e) This section does not:

(A} Provide indepl._'ndeut legal authority to a government unit to stay government action;

(B) Provide independent legal authority for any government unit to waive any otherwise existing
procedural requirements incident to granting a stay under this section;

{C) Require any government unit to entertain requests for stays; or

(D) Require the granting of a stay beyond that necessary to protect the interests of the party
or parties secking the slay.

(2) Unless the government unit determines that substantial harm to the public or other parties
to the proceeding will result if it grants a stay, the government unit shail approve & request for stay
upon a showing by the person that:

{a) The person has a colorable claim under section 14 of this Act; and

(b) Without relief the person will suffer irreparable injury.

(3} If a government unit determines that substantial harm to the public or other parties to the
procecding will result from granting a stay, the government unit shall approve a request for a stay
upon a showing by the person that:

(a} Without relicf the person will sulfer irreparable injury;

(b) There is a substantial likelihood that the person wiil prevail upon judicial review; and

{¢) The person’s injury outweighs the harm to the public or other partics to the proceeding,
taking into considcration the degrec and nature of that injury and harm and the likelihood of the
peraon’s success upon judicial review.

(4) A government unit may impose such conditions to protect the public or other parties 1o the
proceeding, including the giving of an appropriate bond or other undertaking, if the imposition of
such conditions will allow a person to meet the requirements of subsection (2} or (3) of this section.

{5) Nothing in subsections (2) and (3) of this section shall prevent a government unit in the ex-
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ercise of its discretion from staying its own action if the government unit determines that a stay is
appropriate, subject to such conditions as the government unit may impose.

(6) If a government unit denies a request for a stay, or grants a stay under subsection (5) of this
section, the government unit shall announce its decision in writing. The writing shall set forth the
reasons for any denial of a stay.

{7}a) By motion filed in the court in which the notice of intent to appeal is filed, a person may
seek review of a government unit deniat of a stay or of any conditions imposed on the granting of
a stay.

(b} In review of the denial of a stay under this section, the court shaR decide anew the request
for a stay to determine if the person mecets the requirements of subsections (2) and (3) of this section.

(c) The court shall decide ancw any conditions imposed under subsection (4) of this section, but
shall aflirm any such conditions thal are not clearly unrcasonable.

{8) Notwithstanding subsections (1} to {7} of this scction, a person may file a request for a stay
pending a decision on review directly with the court in which a notice of intent 10 appeal is filed.
The court shall grant the reguest only if the person can show that:

(a) The [iling of a stay request with the government unit would be futile or the government unit
is unable or unwilling to act on the request;

(b) Without a stay the person will suffer irreparable injury; and

(¢) Either of the following: '

(A} The person has a colorable claim under section 14 of this Act, and neither the public ner
other parties 1o the proceeding will suffer substantial harm from a grant of the stay; or

(B} There is a substantial likelihood that the person will prevail upon judicial review, and the
person’s injury outweighs the harm 1o the public or other partics to the proceeding, taking into
consideration the r.legfee and nature of the injury and harm and the likelihood of the person’s suc-
cess ypon judicial review,

{9} A court may impose conditions on any stay granted under this section to safeguard the
public or other parties to the proceeding, including the giving of an appropriate bond or other
undertaking, if:

{a) In considering a motion filed under subsection {7} ol Lhis section, the imposition of such
conditions would allow the person to meet the requirements of subsection {2) or (3) of this section;
or

(b} In considering a motion under subsection (8) of this section, the imposition of such conditions
would allow the person to meet the requirements of subsection {8) of this section.

SECTION 12. Record. (1} Within 21 days after service of the nolice of intent to appeal, or
within such further time as the court may ailow, the government unit shall transmit to the court the
original or a certificd copy of the record, if any, upon which the gpovernment based its action. The
government unit need not transmit any lirge maps or documents which are difficult to duplicate
uniil the date of trial or other hearing date established by the court. 7

(2) At the time of transmitting the record to the court under subsection (1) of this section, the
government unit shall serve a copy of the record, exclusive of large maps and other documents
which are difficult to duplicate, on the person filing the notice of intent to appeal. The government
unit shall also serve a copy of the record on any other party requesting a copy provided the other
party reimburses the government unit for the reasonable expense incurred in copying the record.

(3} Upon motion of & party, the court may allow the record to be corrected, shortened, summa-
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rized or reorganized. The court shall allow the record 10 be correcied, shortened, surmmarized or
reorganized upon stipuiation of all parties. Except as specifically provided in this section, the court
shall not require any party to pay the cost of Lthe record.

{4} Before filing a motion relative to the record under subsection (3} of this section, a party shall
attempt 1o resolve the matier with the government unit's legal counsel. A motion asseriing that the
minutes or iranscripts are incomplete or inaccurate shall demonstrate with particularily how the
minutes or transcripts are defective and shall explain with particularity why the defect is material.
Upon such demonstration, the court shall require the government unit to produce additional cvi-
dence to prove the accuracy of the contested minutes or transcripts. If the evidence regarding con-
tested minutes is in an audio recording, the government unit shall submit a transcript of the
relevant portions of the recording. The court may conduct a teiephone confercnce with the parties
to consider any motion regarding the record.

{5) Within 21 days after the conclusion of any supplemental prucecdings conducted under section
17 or 18 of this Act or within such further time as the court allows, the government unit or court-
appointed master shall transmit to the court the original or a certified copy of the record of the
supplemental proceedings.

(6} The record for review of an enactinent shall be limited 10:

{a} The enactment under revicw;

{b) Copies of all documents necessary to demonstrate that the government unit complied with
all applicable procedures for promulgating the enactment; and

{c) All materials and documentation before the government unit when adopting the enactment,
if Lthe enactment is required by law to be bascd upon a factual determination.

SECTION 13. Petition for review. (1) Within 28 days afier filing a notice of intent to appeal in
a circuit court in the manner provided for in section 6 of this Act, a petitioner shall lile with the

court, and serve on all parties entitled to be served with a copy of the notice of intent to appeal,
a copy of the petilion for review of the government action. The petition shall contain:

{a) The facts that cstablish that the petitioner meets the requirements of section 5 of this Act
and has exhausted all remedies as required by section 4 of this Act;

(b) If petitioner contends that review is subject to section 3 (2) of this Act, the facts showing
that the action meets the requirements of section 3 (2) of this Act;

{¢) A description of the alleged errors and the legal issues presented;

(d) A statement as to whether additional evidence needs to be taken under section 17 or 18 of
this Act, and if additional cvidence is required, a statement of the factual issues in dispute; and

(e) A request for relicf, specifying the type and extent of relief requcsted.

{2) If the notice of intent 1o appeal is filed in the Court of Appeals, no petition for revicw shall
be filed, and the allegations required to be included in a petition for review under subsection (1) of
this section shall be set forth in petitioner's brief, Petitioner's briel shall thereafler be considered
the petition for review for the purposes of this Act.

{3) If a notice of intent to appeal is transferred 1o a circuit court pursuant to section 9 of this
Act, the petition for review shall be due within the time provided by the circuit court, but in no case
shall the petition be due more than 28 days from the date of transfer.

{4) If petitioner challenges the validity of a statute, petitioner shall serve a copy of the petition
for review on the Attorney General in the same manner as provided for service of the petition for
review on the government unit in this section. if the notice of intent 1o appeal has been filed ir the
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Court of Appeals, petitioner shall serve a copy of petitioner's bricl on the Attorney General in the

same manner as provided for service of appellant’s brief on opposing parties in the Court of Appeals.
(5} Insofar as practicable, a petition for review in the circuit court shall be filed and served in
the manner provided for a summons and complaint in a civil action, and all subsequent procecdings
conducted in the manner provided by law for civil actions unless otherwise provided by sections 1
10 23 of this Act.
SECTION 14. Nature of review. (1) Unless otherwise provided by section 2 of this Act, the court

shall review government action for the crrors described in this section and shall grant the appro-

priate relief as provided in this section and section 22 of this Act. If the validity of a government
action depends on the existence of facts in dispute, the court shall resolve those facts as provided
in scclions 17 and 18 of this Acl.

{2) To determine whether a government unit failed to follow a procedure required by law, the
court shall review all procedural requirements applicable to the government unit when it took the
challenged action. If the court finds that the government unit failed to follow a procedure required
by law, and the failure did allect or where the court reasonably concludes that the faiture could
have aflected the fairness or outcome of the proceeding to the injury of a party, the court shall re-
mand the aclion to the government unit with a direction that the unit follow all procedures required
by law.

(3(a) In reviewing an allegation thal there is not sufficient cvidentiary support in the record for
a government action other than an cnaclment, the court shall first determine if the law requires the
aclion being reviewed to be based upon a determination of fact. If not, the court shall discontinue
its review of that allegation. If the law does require the action to be based upon a detenmnination
of fact, the court shall decide if the facts upon which the action is based arc supported by sub-
stantial evidence. For purposes of Lhis paragraph, substantial evidence exist$ to support a determi-
nation of fact when the record, viewed as a whole, would permit a reasonable person to make that
determination of Fact. If the court determines that one or more determinations of fact upon which
the action is bascd are not supported by substantial evidence, the court shall set aside or remand
the action.

{(b) In reviewing an allegation that an enactment is nol supported by facts, the court shall first
determine if a law requires the enactment to be based upon a factual determination. If not, the
court shall discontinue its review of the allegation. 1€ a law does require the enactment to be based
upon a factual determination, the court shall decide whether there was substantial support for any
factual determination requircd by law. For purposes of this paragraph, substantial support cxists
for a government unit’s factual delermination if a reasonable person could have made that determi-
nation bascd upon the information possessed by the government unmit at the time it made the deter-
mination. If the court detlcrmines 1hat there was not substantial support for a factual determination
required by law, the court shall sct aside or remand the action.

{4) To determine if a government action other than an enactment unlawfully deviated from pasi
practice, the court shall first review the govermment unit's past decisions, prior practices and offi-
cially stated policies 1o determine if the government unit has limited its discretion with respect to
the challenged government action. If the government unit has not limited its discretion, the court
shall discontinue its review. If the government unit has limited its discretion, the court shall deter-
mine if the challenged action is inconsistent with that limitation. [f the court deiermines that the
action is not inconsistent with the limitation, the court shall discontinue its review. If the action is
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determined to be inconsistent with the limitation, and the government unit does not provide a reason
for the inconsistency that removes the limitation on discretion, the court shall remand the action
to the government unit. The court's review of the government unit's reason for the inconsistency
shall be limited to whether the rcason advances a policy or purpose of the original grant of dis-
cretion.

{5) To determine if a government unit unlawfully failed to act, the court shall review all pro-
visions of the law relevant to the government unit's duty to act and any time limitations imposed
upon the action. If the court finds that the government unit unlawfully failed 10 act, the court shall
order the government unit to act within a specificd time after the date of the order. If a law limits
the time for 1aking the action, the court shall not specify a time greater than the limitation imposed
by law upon the action.

{6} To determine if a government unit exceeded the limits of its legat authurity, the court shall
review all relevant sources of authority. i the court finds that the challenged action excecded the
legal authority of the government unit, the court shall sel aside the action or remand the action to
the government unit for disposition within the limits of its legal authority as determined by the
court.

{7) To determine if a government unit has erroncously interpreted a provision of law, the court
shall interpret the disputed provisions of law. The court shall give appropriate deference to a gov-
ernment unit’s interpretation of 1echnical terms of which the government unit has special know-
ledge. The court shall affirm a government unit's interpretation of & term or terms contained within
a provision of law that it is cmpowered 1o apply or interpret il the court independently deterimines
that the government unit’s interpretation is consistent with the purpose, policy and express language
of the provision of law. The court shall affirm a government unit's interpretlation of a term or terms
contained within its own enactment unless the court independently determines that the interpreta-
tion is inconsistent with the purpose, policy or express language of the enactment. If the court linds
that the challenged action is based upon an erroncous interpretation of a provision of law and a
correct interpretation compels a particular action, the court shall set aside the action or modify it
in accordance with the correct interpretation. If the correct interpretalion dves not compel a par-
ticular action or leaves the government unit with discretion that it has not exercised, the court shall
remand the action for disposition in accordance with the correct interpretation.

(8) To determine if a government action violated a state or federal constitutional provision, the
court shall review the relevant constitutional provision. If the court finds that the challenged action
is unconstitutional or is based upon an unconstitutional law, the court shall set aside ithe action or
remand it to the government unit for action within constitutional limits.

(9 To determine if a government action violates any other law, the court shall determine the
requirements of the relevant federal, state or local laws and the applicability of those laws to the
challenged government action. IF the court finds that the challenged government action violates any
applicable provision of law, the court shall set aside or modify the governnent action or remand it
to the gavernment unit unless ancther remedy is provided by law. This subsection shall not apply
to any claim of error subject 10 review under subscctions (1) 10 {8) of this section.

(10) If the court believes that its decision may require consideration of legal issues that have
not been addressed by the parties, the court shall give the parties an opportunity Lo address Lhose
issues.

SECTION 15. Reviewable issues. (1) In reviewing government actions other than enactments,
— y
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the court may only review an issue that was raised before the government unit whose action is be-
ing challenged unless:

~ {a) The perscn secking 1o raise an issue did not have an opportunity 1o raise the issue in pro-
ceedings before the government unit; or

{b) The person seeking to raise an issue can establish that raising the issue would not have af-
fected the outcome of the proceeding.

(2) For the purposes of paragraph (a) of subsection {1) of this section, a person shall not be
considered to have been denied opportiunity to raise an issue in a proceeding before the government
unil solely because the person did not have notice of the proceeding, unless the person was entitled
10 nolice by law, and the [ailure to notily the person can be shown to have prevented the person
from raising the issuc.

SECTION 18. Burden of proof. (1) Except to Lthe extent otherwise provided by a specific pro-
vision of law, the burden of demonsirating the existence of any error shall be upon the person as-

serting the error.

(2) A circuit court shall make a separate and distinct written ruling on each legal and factual
issuc which the court resolves. ‘ :

SECTION 17. Conduct of procecdings. (1} Judicial review proceedings shall be conducted with-
out a jury.

{2} In reviewing government action, the court shall first determine what legal issues are in dis-

puic under sections 1 to 23 ol this Act, and what l‘act:s are material to those Jegal issues.

{3) Except as provided in subsection (4) of this scction, the court shall limil its review of dis-
puted lacts 1o the record transmitied Lo the court pursuant to section 12 of this Act.

(4} The court may rcceive and consider evidence other than that found in the record transmitted
under section 12 of this Act if:

(a} The court determines that the additional evidence would assist the court in resolving the
disputed facts; and '

(b} Any of the following:

(A} The courl is required under section 18 of this Act to make the determination of fact without
regard to any findings or determinations made by the government unit.

(B} There were good and substantial reasons for the failure to present the evidence in the pro-
cecdings before the government unit. '

(C} The government action was not based exclusively on a record.

(D) Some other provision ol law specifically provides that the court may consider evidence that
is not in the record transmitted pursuant to section 12 of this Act.

{53) For the purposes of subsection (4) of this section, government action shall be considered to
have been based exclusively on a record il

{a) The action was required by law 10 be based on a record and the govermnent unit in lact
based its action on a record; or :

{b) The government unit, in the exercise of its discretion, has based its action exclusively on a
record, the developmeni of which included notice of the proceeding, notice that the proceeding
would be on the record, an opportunity for intcrested or aflfected persons to appear and be heard
and the preparalion of {indings of fact and conclusions of law, and the law does not require further
development of a record to afford judicial review of the action.

{8) The court shall authorize the government unit to conduct such proceedings as the court de-
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termines necessary and appropriate to oblain any additional evidence that thé court may receive
and consider under subparagraphs (B) to (D) of paragraph (b) of subsection (4) of this section.

{a) Il the court authorizes a gavernment unit to conduct a procceding under this subsection, the
court shall designate a period of time during which the government unit may create or supplement
the record and to act upon that new record.

{b) The government unit may modily its action based on the n.ew record and shall, within the
time fixed by the court, file with the court the new record together with a stalement by the gov-
ermment unit reflecting any modification of the government unit’s action based on the now record.

{c} If the government unil conducts proceedings in the manner authorized by the court under
this subsection, the courl shall, aller the filing of the new record and statement provided for in
paragraph (b) of this subscclion, proceed 1o review the government aclion pursuani 1o section 14
of this Act and shall not receive or consider any additional evidence except as provided in section
18 of this Act.

(D I the government uwnit does not conduct proceedings that are authorized by the court under
subsection (6) of this scction, or does not conduct those proceedings in the manmer required by the
court, the courl shall procecd 1o take the evidence and resolve the disputed facts,

(a) The court shall affirm or reverse the government action based on the facts found unless the
government unit retains diseretion to act under the facts found and the applicable law.

(b} If the government unit retains discretion to act after the court has taken evidence and re-
solved the disputed facts under this subscclion, the court shail designate a period of time during
which the government unit may reconsider its action before Lthe court procecds to review the gov-
¢rnment action under section 14 of this Act.

(8) The court shall retain jurisdiction of the proceedings if the government unit elects to con-
duct proceedings authorized by the court under subsection {6) of this section, or if the government
unit elects to reconsider its action under subsection (7) of this section. The court shall take no
action on the merits of the case during the time that is allowed by the court to the government unit
1o conduct proceedings or to reconsider its action.

(%) At any Lime after the filing of a notice of intent to appeal in the circuit court, the parties
may agree to a transfer of the proceeding to the Court of Appeals if the procecding otherwise meets
the requirements of section 8 (3) of this Act. The circuit court shall transfer the proceeding upon
filing of the written agreement with the court.

(10} If additional ¢vidence may be taken by the court under the provisions of this section or
section 18 of this Act, that evidence may be received:

(@) In the Court of Appeals, by stipulation, by judicial notice, by appointing a master or as
otherwise provided by rules adopied by the Supreme Court.

(b) In circuit courts, pursuant Lo the Oregon Evidence Code.

SECTION 18. Facts independently determined by reviewing court. The revicwing conrt shall

detcrmine facts without regard to any findings or determinations made by the government unit if:

(1) The court is reguired by law 1o determine the lacts without regard to any (indings or de-
terminations made by the government unit; or

(2) The facts relate to:

(a) The court’s authority under sections 1 to 8 of this Act to engage in the judicial review pro-
ceeding;

(b) A determination under scctions 9 and 10 of this Act of the proper court or tribunal to con-
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duct proceedings;
(¢) Requests for stays under section 11 (7} to (9) of this Act;
{d} Reviewability of issues under section 15 of this Act;
{e) Review of an alicgation that a government unit failed to follow a procedure required by law
under section 14 (2) of this Act; or
{f} The appropriate relief to be afforded 1o the prevailing party under section 22 of this Act.
" SECTION 19. Ancillary matters. Anciliary procedural matters, including intervention, class

actions, consolidation, joinder, severance, transfer, protective orders and other relicf from disclosure
of privileged or confidential material, are governed, 1o the extent not inconsisienl with sections 1
lo 23 of this Act, by other applicable law.

SECTION 20. Reconsideralion. (1) Upon proper notice to the court and all parlies, the govern-
el unit by the appropriale procedure may withdraw the chailenged action for reconsideration at
any time before the court’s decision. Afier withdrawal and within such time as the courl may allow,
the government unil shall aflirm, modify or reverse the challenged action. The court shall retain
jurisdiction of the proceeding during such reconsideration. No later than 14 days afler the date of
notice of the government unit’'s action upon reconsideration, the petitioner may ask the court to act
upcn the original petition or file an amended petition for review, [f the petitioner does not ask the
court ta act or file an amended petition within the 14-day period, the court shall dismiss the petition.

(2) At any time during the procecdings, the government unit may, by the appropriate procedure,
vacale ils action. Upon vacation of the government aclion, Lhe court shall dismiss the petition.

{3) As used in this section, “date of notice™ has the meaning given that term in section 7 of this
Act.

SECTION 21. Sciticment. Proceedings initiated under section 6 of this Act may be disposed of
by stipulation, scttlement agrecment, consent order or judgment. If all of the parties stipulate or

‘agree to a dismissal, the court shall dismiss the procecding.

SECTION 22. Relicf. (1) Relief granted under sections 1 to 23 of this Act may be mandatory,
prohibitory or decluratory in form. The court shall not grant relicl different from that requesied
by the parties unless the court notifies the parties thal such relief may be granted and allows the
parties to be heard with respect to such relief.

{2) The court may order relief in addition to that provided for in section 14 of this Act il such
reliel is authorized by other law.

{3) Il the court sets aside or remands government action for further proceedings, the court may
order such interlocutory reliel as it finds necessary to protect and preserve the interests of the
partics and the public until such lorther procecdings occur.

() The court may award damages or compensation only if and to the extent expressly authorized
by law other than scctions 1 to 23 of this Act.

(5} The court may award attornry fres only as specifically provided hy law. Nothing in seclions
1 to 23 of Lhis Act ammends or repeals any statute authorizing the award of attorney fees in actions
for judicial review of government action. The court may award attorney fees under the provisions
of ORS 20.105 upon making the findings required by that statute.

(6} Unless the court finds the existence of an error described in seclion 14 of this Act, the court
shall affirm the government action. If the government action is aflirmed, the court may award the
government unit copying costs for the number of copies of the record the government unit was re-

quired to prepare under the terms ol this Act.
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SECTION 23. Appeals. (1) A decision of a circuit court made under sections 1 to 22 of this Act
may be appealed as provided in ORS 19.005 to 19.026 and 19.029 to 19.220 as an action at law.

(2 A decision of the Court of Appeals made under scctions 1 to 22 of this Act may be further
revicwed by the Supreme Court as provided in ORS 2.520.

SECTION 24. Writ of prohibition abolished. The writ of prohibition in the review of government

actions is abolished. Common law modes of secking judicial review of government actions subject
te review under sections 1 1o 23 of this Act are replaced by the procedures prescribed by sections
1 to 23 of this Act.

SECTION 28, ORS 19.028 is amended to read:

19.028. (1) Filing a notice of appeal in the Court of Appeals or the Supreme Court may be ac-
complished by mail. The date of filing such notice shall be the date of mailing, provided it is mailed
by registered or certified mail and the party filing the notice has prool from the post office of such
mailing date. Proof of mailing shall be certified by the party filing the notice and filed thercafler
with the court to which the appeal is taken. if the notice is received by the court on or before the
date by which such notice is required 1o be filed. the pary filing the notice is not required to file
proof of mailing.

(2) Service of notice of appeal on a party, court reporter or the clork of 1he trial court, or ser-
vice of a lpetition for judicial review] notice of intent to appeal under sections 1 to 23 of this
1901 Act on a parly or administrative agency may be accomplished by first class, regisiered or
certified mail. The date of serving such notice shall be the date of mailing. Prool of mailing shall
be certified by the parly filing the notice and filed therealter with the court to which the appeal is
taken.

(3} Except as otherwise provided by law, the provisions of subsections (1) and {2} of this section
are applicable to lpetitions for judicial review, cross petitions for judicial review) notices of intent
to appeal under sections 1 to 33 of this 1981 Act and petitions under the originat jurisdiction of
the Supreme Court or Court of Appeals.

SECTION 26. ORS 28.020 is amended to read:

28.020. Except for government actions subject to review under sections 1 to 23 of this 1991
Act, any person interested under a deed, will, written coatract or other writing constituting a
contract, or whose rights, slatus or other legal relations are affected by a conmstitution, statute,
municipal charter, ordinance, contract or franchise may have determined any question of con-
struction or validity arising under any such instrumecnt, constilution, statute, municipal charier, or-
dinance, contract or franchise and obtain a declaration of rights, status ar other legal relations
thereunder.

SECTION 27. ORS 30.510 is amended to read:

30.510. (1) An action at law may be maintained in the name of the state, upon the information
of the district attorney, or upon the relalion of a privalc parly againsi the person olfending, in the
following cases:

()] {a) When any person usurps, intrudes into, or unlawfully holds or exercises any public oft
fice, civil or military, or any franchise wilhin this slate, ur any office in a corporation either public
or private, created or formed by or under the authority of this siale; or,

[(2)] (b} When any public officer, civil or military, does or suffers an act which, by the provisions
of law, makes a forfeiture of the office of the public alficer; or,

[(3] {c) When aay association or number of pcrsons acts within this state, as a corporation,
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