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First Supplement to Memorandum 97-13

Administrative Rulemaking: Revision of Rulemaking Procedure

We have received two letters regarding Memorandum 97-13, attached as an

exhibit. The letters are discussed below.

Initial Statement of Reasons

Memorandum 97-13 proposes to eliminate the duplicative statement of

purpose requirement in Government Code Section 11346.2(b). See Memorandum

97-13, pp. 1-2. Both commentators object to this.

James D. Simon, of the Department of Social Services, writes on his own

behalf.

Mr. Simon believes that the problem statement required by subdivision (b)(1)

acts as a general statement of purpose for an entire proposed regulatory action.

The statement of purpose and rationale required by subdivision (b)(2) then

applies to each specific regulatory decision within the general regulatory action.

Mr. Simon believes that, because these subdivisions serve functionally distinct

purposes, eliminating subdivision (b)(1) would be a mistake. See Exhibit p. 1.

The staff believes that the language of the statute does not support the

general/specific distinction Mr. Simon asserts. Subdivision (b)(1) requires a

statement of the problem addressed by “each adoption, amendment, or repeal[.]”

Subdivision (b)(2) requires a statement of specific purpose for “each adoption,

amendment, or repeal[.]” See Gov’t Code § 11346.2(b). The scope is the same for

both requirements.

The California Nurses Association (CNA) believes that a separate statement

of public problem is “extremely beneficial when one must research the intent and

interpretation of a regulation.” See Exhibit p. 2.

The staff agrees that a statement of the problem addressed is useful in

understanding a regulatory action. However, a statement of specific purpose

necessarily includes a statement of the problem to be addressed. Subdivision

(b)(1) is therefore duplicative and adds nothing to the public’s understanding of

the proposed regulatory action.
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Public Hearing

The Commission has decided to solicit comment on the concept of allowing

an agency to cancel a hearing if it requests notice from any person wishing to be

heard and no person responds. See Memorandum 97-13, p. 6.

CNA strongly opposes this. Interested members of the public may attend a

meeting “not intending to speak, but solely to monitor the activities of interested

parties and to build coalitions amongst groups.” Such a person has an interest in

the hearing but may not request to be heard at the meeting. To condition public

hearings on a request to be heard places an “unreasonable burden on the

regulated public.” See Exhibit p. 3.

Other Comments

The CNA writes in support of Memorandum 97-13 on two points:

(1) Electronic communications in the rulemaking process should be

encouraged but not required. See Memorandum 97-13, pp. 5-6; exhibit pp. 2-3.

(2) On a showing of good cause, the one year deadline for completion of the

rulemaking process should be extended. See Memorandum 97-13, pp. 6-7;

Exhibit p. 3.

Respectfully submitted,

Brian Hebert
Staff Counsel
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