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Memorandum 97-33

AB 939: Mediation Confidentiality

On April 16, 1997, the Commission’s bill on mediation confidentiality (AB

939) (Exhibit pp. 1-16) was passed by the Assembly Judiciary Committee on the

consent calendar. The bill is a bipartisan measure, authored by Assembly

Member Ortiz and co-authored by Assembly Member Ackerman. Numerous

organizations and groups, such as the Judicial Council, the ADR Section of the

Los Angeles County Bar Association, and Community Board Program, support

the bill. Nonetheless, a number of issues have arisen that warrant the

Commission’s attention.

PROPOSED SECTION 1115 (DEFINITIONS)

CAOC’s concern

Consumer Attorneys of California (“CAOC”) opposes the definition of

“mediation” in Section 1115. CAOC explains that there “is one absolutely crucial

item missing from this general definition: except for statutorily authorized court

ordered mediations…, voluntary participation is essential to mediation.” (Exhibit

p. 17 (emphasis in original).) CAOC proposes (Exhibit p. 18) to amend the

definition as follows:

1115. For purposes of this chapter:
(a) “Mediation” means a statutorily authorized mediation

process or the voluntary submission by parties to a process in
which a neutral person facilitates communication between
disputants to assist them in reaching a mutually acceptable
agreement compromising, settling, or resolving a dispute in whole
or in part.

If that amendment were made, however, Section 1115 might (but need not

necessarily) be construed to mean that a mediation pursuant to an agreement,

such as a contract in which the parties agree to mediation under specified

circumstances but one party repudiates that term, would not be within the

definition and thus would not be confidential. The amendment might also
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deprive parties of confidentiality protections where a court orders parties to

mediation but lacks statutory authority.

CAOC’s concern about contractual mediation clauses in form contracts

between parties of unequal bargaining strength is understandable. In drafting AB

939, however, the Commission did not endorse the enforceability of such

contractual clauses. It just sought to ensure that if mediation pursuant to an

agreement occurred, the mediation participants would be covered by the

confidentiality protections of the Evidence Code.

Similarly, CAOC has expressed concern about parties being ordered into

mediation without clear statutory authority. But the Commission’s bill is not

intended to expand judicial authority to compel mediation. Rather, the bill would

afford parties the benefits of confidentiality if a court does require them to

mediate.

To make these points more clear, the staff asked CAOC to consider the

possibility of adding a new subdivision to Section 1115 stating:

(b) Nothing in this chapter expands a court’s authority to order
participation in a dispute resolution proceeding. Nothing in this
chapter authorizes or affects the enforceability of a contractual
clause in which parties agree to use of mediation.

This amendment would seem to address CAOC’s concern about contractual

clauses, while still ensuring that if mediation pursuant to contract occurs, the

mediation is confidential. The amendment would also make clear that AB 939

does not expand a court’s authority to order parties to mediation, but does give

parties confidentiality protections where a court orders mediation but lacks

proper statutory authority. CAOC has not yet expressed its position on this

potential amendment.

The staff has also asked CAOC to consider whether its concern could be

resolved by replacing the Commission’s proposed definition of “mediation” with

the definition in Code of Civil Procedure Section 1775.1, which applies to the Los

Angeles pilot project on court-ordered mediation of small civil disputes. That

provision defines “mediation” as “a process in which a neutral person or persons

facilitate communication between the disputants to assist them in reaching a

mutually acceptable agreement.” CAOC supported this definition when the bill

establishing the pilot project was under consideration, so it might be acceptable
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to CAOC in the Commission’s bill as well, particularly if Section 1115 also

includes the proposed new subdivision.

If both of those changes were made, Section 1115 would read:

1115. (a) For purposes of this chapter:
(a) (1) “Mediation” means a process in which a neutral person

facilitates communication between or persons facilitate
communication between the disputants to assist them in reaching a
mutually acceptable agreement compromising, settling, or
resolving a dispute in whole or in part.

(b) (2) “Mediator” means a neutral person who conducts a
mediation. “Mediator” includes any person designated by a
mediator either to assist in the mediation or to communicate with
the participants in preparation for a mediation.

(c) (3) “Mediation consultation” means a communication
between a person and a mediator for the purpose of initiating or
considering a mediation or retaining the mediator.

(b) Nothing in this chapter expands a court’s authority to order
participation in a dispute resolution proceeding. Nothing in this
chapter authorizes or affects the enforceability of a contractual
clause in which parties agree to use of mediation.

The Commission should consider whether this is the best means of preserving

the Commission’s intent while addressing CAOC’s concern. The staff will

supplement this memorandum if it obtains any further information on CAOC’s

position before the Commission meets.

CDRC and SCMA comments on reconvening a mediation

While supporting the Commission’s bill in principle, California Dispute

Resolution Council (“CDRC”) comments that AB 939 “is not clear what the

parties to the mediation which has been terminated need to do to reinitiate

mediation if they think it would be helpful.” (Exhibit p. 20.) Southern California

Mediation Association (“SCMA”) expresses similar concern about protecting the

confidentiality of efforts to reconvene a mediation. (Exhibit p. 21.) Amending

Section 1115’s definition of “mediation consultation” to explicitly include

communications for the purpose of reconvening a mediation may resolve those

concerns:

1115. For purposes of this chapter:
….
(c) “Mediation consultation” means a communication between a

person and a mediator for the purpose of initiating or considering
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initiating, considering, or reconvening a mediation or retaining the
mediator.

Based on discussions of this issue to date, the staff recommends this approach

and seeks the Commission’s approval.

CAJ’S CONCERNS

As reported at the Commission’s meeting on April 10, 1997, the State Bar

Committee on Administration of Justice (“CAJ”) wrote a letter to Assembly

Member Ortiz stating that CAJ would support AB 939 if amended. The staff

responded to CAJ’s letter, explaining that some of CAJ’s suggestions had

previously been considered but others might be acceptable if CAJ would support

the Commission’s bill. CAJ has not yet sent a reply. We understand, however,

that CAJ probably will agree to support AB 939 if amended as outlined in the

staff’s letter.

Thus, the Commission should determine its position on the changes

contemplated in that letter, which are:

(1) Amending proposed Evidence Code Section 1119 to read:

1119. An oral agreement is in accordance with Section 1119 if it
satisfies all of the following conditions:

(a) The oral agreement is recorded by a court reporter, tape
recorder, or other reliable means of sound recording.

(b) The terms of the oral agreement are recited on the record in
the presence of the parties and the mediator and the parties express
on the record that they agree to the terms recited.

(c) The parties to the oral agreement expressly state on the
record that the agreement is enforceable or binding or words to that
effect.

The proposed additional language for subdivision (b) is implicit in the current

version of Section 1119, but making it explicit may be helpful.

(2) Amending proposed Section 1121(b)(2) to provide that the chapter on

mediation confidentiality does not limit the “effect of an agreement not to take a

default or an agreement to extend the time within which to act or refrain from

acting in a pending civil action.” As currently drafted, proposed Section

1121(b)(2) would continue existing Section 1152.5(e) without substantive change.

CAJ’s suggested expansion to encompass extensions of litigation deadlines seems

reasonable.
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(3) Revising the Comment to Section 1124 (written settlements and oral

agreements reached through mediation) to explain that the provision does not

affect the use of confidential settlement agreements. Rather, Section 1124 means

that the chapter on mediation confidentiality does not prevent admissibility or

disclosure of a settlement agreement under the circumstances specified in the

provision. It does not mean that other rules, such as the hearsay rule or a

confidentiality clause in a settlement agreement, cannot be invoked to bar

admissibility or disclosure.

CDRC’S COMMENTS ON SECTIONS 1118 AND 1120

In its letter to Assembly Member Ortiz, CDRC expresses two important

concerns:

• Concern relating to Section 1118 (mediation-arbitration) — in particular,

concern that a mediator-arbitrator may find it difficult to ignore confidential

mediation communications in a subsequent arbitration. (Exhibit p. 19.)

• Concern regarding the meaning of the word “confidential” in Section

1120(c), which continues existing Section 1152.5(a)(3). (Exhibit pp. 19-20.)

The Commission did not overlook these points in drafting its bill, but rather

determined that reaching a consensus on the extent to which a mediator may

serve as arbitrator, or the degree to which a mediation communication is

confidential (as opposed to inadmissible or protected from discovery), is likely to

prove challenging, if not impossible. Rather than jeopardizing or delaying its

other proposed reforms (in particular, resolution of the conflict between Ryan v.

Garcia, 27 Cal. App. 4th 1006, 33 Cal. Rptr. 2d 158 (1994), and Regents of

University of California v. Sumner, 42 Cal. App. 4th 1209, 50 Cal. Rptr. 2d 200

(1996)), the Commission sought to avoid these issues in drafting its proposal.

The staff explained this history to Lauren Burton (Chair of CDRC’s Mediation

Committee), commenting that both of the topics raised may be suitable for future

study and perhaps future legislation. Because of the complexity and difficulty of

the issues involved, the staff continues to recommend against trying to resolve

them in AB 939. Although CDRC has not formally responded to the staff’s

comments, we understand that CDRC is unlikely to press its points in the context

of AB 939.
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CONFORMING AB 1374 (HERTZBERG)

Assembly Member Hertzberg has introduced a bill (AB 1374) to establish a

new pilot project involving court-ordered mediation of civil disputes in which

the amount in controversy exceeds $50,000. As currently drafted, his bill refers to

Section 1152.5 of the Evidence Code, which would be repealed by the

Commission’s bill. He is aware of this situation and has promised to amend his

bill to account for the Commission’s bill. No Commission action is necessary on

this point.

PROPOSED SECTION 1125 (WHEN MEDIATION ENDS)

Proposed Section 1125 (when mediation ends) has raised a number of

concerns, including one critical issue and a number of more minor problems.

This discussion traces the history of that provision, analyzes the suggestions

received, and proposes some amendments.

Original objective

From its inception, a major objective of the Commission’s study on mediation

confidentiality has been to resolve a conflict between two appellate decisions on

whether mediation confidentiality applies to the process of converting an oral

compromise reached in mediation to a definitive written agreement. Compare

Ryan v. Garcia, 27 Cal. App. 4th 1006, 33 Cal. Rptr. 2d 158 (1994) (Section 1152.5

protects oral statement of settlement terms) with Regents of University of

California v. Sumner, 42 Cal. App. 4th 1209, 50 Cal. Rptr. 2d 200 (1996) (Section

1152.5 does not protect oral statement of settlement terms). As explained in the

Commission’s recommendation, resolution of this uncertainty is critical: “If

confidentiality applies, then parties cannot enforce the oral compromise, because

evidence of it is inadmissible. If confidentiality does not apply, the oral

compromise may be enforceable even if it is never reduced to writing.” Mediation

Confidentiality, 26 Cal. L. Revision Comm’n Reports 407, 422 (1996).

Original approach

In the revised staff draft recommendation attached to Memorandum 97-3, the

Commission addressed this issue through the following provision on oral

agreements reached in mediation:
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1129. (a) Notwithstanding any other provision of this chapter,
an oral agreement made in the course of, or pursuant to, a
mediation, may be admitted in evidence or disclosed, but only if it
is recorded in accordance with Section 1121.1.

(b) On recording, in accordance with Section 1121.1, an oral
agreement compromising, settling, or resolving a dispute in whole
or in part, the mediation ends for purposes of this chapter.

Comment. By following the procedure in Section 1121.1,
mediation participants may create an oral settlement agreement
that can be enforced without violating Section 1122 (mediation
confidentiality). The mediation is over upon completion of that
procedure, and the confidentiality protections of this chapter do not
apply to any later proceedings, such as attempts to further refine
the content of the agreement.

Unless the mediation participants follow the specified
procedure, confidentiality extends through the process of
converting an oral compromise to a definitive written agreement.
Section 1129 thus codifies the rule of Ryan v. Garcia, 27 Cal. App.
4th 1006, 33 Cal. Rptr. 2d 158 (1994) (mediation confidentiality
applies to oral statement of settlement terms), and rejects the
contrary approach of Regents of University of California v. Sumner,
42 Cal. App. 4th 1209, 50 Cal. Rptr. 2d 200 (1996) (mediation
confidentiality does not protect oral statement of settlement terms).

See Section 1120 (definitions). See also Section 1128 (written
settlements reached through mediation).

In short, under this provision an oral compromise reached in mediation would

be admissible and subject to disclosure only if it were recorded in accordance

with the specified statutory procedure, in which case the mediation would end

upon completion of the procedure and subsequent communications would not

be confidential. Otherwise, the process of converting an oral compromise to a

written agreement would be confidential. Prior drafts of the Commission’s

recommendation were similar.

Revised approach

At its meeting on January 24, 1997, the Commission approved the revised

staff draft recommendation, but directed the staff to make certain revisions,

including addition of a provision on when mediation ends:

Sections 1128 and 1129 should be reorganized into (1) a statute
on written settlements and oral agreements reached through
mediation, and (2) a statute on when mediation ends for purposes
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of the chapter on mediation. The latter statute should provide that
mediation ends when:

• A written settlement fully resolving a dispute is fully
executed.

• The mediation participants fully resolve the dispute by an
oral agreement in accordance with Section 1121.1.

• The mediator or a disputant submits a declaration stating
that the mediation is over.

The statute should also provide that if mediation partially
resolves a dispute, mediation as to the issues resolved ends when:

• A written settlement partially resolving a dispute is fully
executed.

• Mediation participants partially resolve a dispute by an
oral agreement in accordance with Section 1121.1.

[Minutes, 1/24/97, at pp. 7-8.]

The staff implemented these instructions by revising the provisions in

question to read:

§ 1124. Written settlements and oral agreements reached through mediation
1124. (a) Notwithstanding any other provision of this chapter,

an executed written settlement agreement prepared in the course
of, or pursuant to, a mediation, may be admitted in evidence or
disclosed if any of the following conditions is satisfied:

(1) The agreement provides that it is admissible or subject to
disclosure, or words to that effect.

(2) The agreement provides that it is enforceable or binding or
words to that effect.

(3) All signatories to the agreement expressly agree in writing,
or orally in accordance with Section 1119, to its disclosure.

(4) The agreement is used to show fraud, duress, or illegality
that is relevant to an issue in dispute.

(b) Notwithstanding any other provision of this chapter, an oral
agreement made in the course of, or pursuant to, a mediation, may
be admitted in evidence or disclosed, but only if the agreement is in
accordance with Section 1119.

§ 1125. When mediation ends
1125. (a) For purposes of this chapter, a mediation ends when

any of the following conditions is satisfied:
(1) A written settlement fully resolving the mediated dispute is

fully executed.
(2) The mediation participants fully resolve the dispute by an

oral agreement in accordance with Section 1119.

– 8 –



(3) The mediator provides the mediation participants with a
declaration stating that further mediation would not be
worthwhile, or words to that effect.

(4) A disputant provides the mediator and the other mediation
participants with a declaration stating that the mediation is
terminated, or words to that effect.

(b) For purposes of this chapter, if a mediation partially resolves
a dispute, mediation ends as to the issues resolved when either of
the following conditions is satisfied:

(1) A written settlement partially resolving the dispute is fully
executed.

(2) The mediation participants partially resolve the dispute by
an oral agreement in accordance with Section 1119.

Revised objective

As reworked, the provision on when mediation ends goes beyond resolving

the conflict between Regents of University of California v. Sumner and Ryan v.

Garcia. It not only specifies when mediation ends if an oral compromise is

reached, but also specifies when mediation confidentiality ends in other

situations. The intent, and reason for switching to this new approach, was to help

mediation participants determine which communications would be considered

confidential and which would not.

Minor problems

Minor concerns relating to proposed Section 1125 include:

(1) CAOC observes that if none of the four events described in subdivision (a)

occurs, a mediation could go on indefinitely. (Exhibit p. 18.) That problem could

be addressed by adding subdivision (a)(5), stating:

1125. (a) For purposes of this chapter, a mediation ends when
any of the following conditions is satisfied:

….
(5) For ten court days, there is no communication between the

mediator and any of the parties to the mediation relating to the
dispute. The mediator and the parties to the mediation may shorten
or extend this time by agreement.

(2) CDRC suggests that the term “declaration” in Section 1125(a)(3) and (a)(4)

“is too formal and lends itself to a judicial or administrative proceeding.”

(Exhibit p. 20.) The staff agrees and proposes to substitute “writing signed by the

mediator” in subdivision (a)(3) and “writing signed by the disputant” in

subdivision (a)(4).
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(3) CDRC also points out that mediators may not like saying “further

mediation would not be worthwhile,” as required in Section 1125(a)(3). CDRC

would replace that phrase with “the mediation is terminated, or words to that

effect,” which seems a reasonable solution. (Exhibit p. 20.)

(4) Ron Kelly has pointed out orally that Section 1125(a)(4) could be

interpreted to allow one party to unilaterally terminate a multi-party mediation.

That defect could be remedied by adding a second sentence to Section 1125(a)(4):

1125. (a) For purposes of this chapter, a mediation ends when
any of the following conditions is satisfied:

….
(4) A disputant party to the mediation provides the mediator

and the other mediation participants with a declaration stating that
the mediation is terminated, or words to that effect. If there are
more than two parties to the mediation, the mediation ends only as
to the party providing the declaration.

Key issue

The preceding flaws in Section 1125 are relatively easy to address, but the

provision also presents a more serious problem, which has become apparent in

considering the impact of Assembly Member Hertzberg’s bill to establish a new

pilot program. As presently drafted, that bill seems to give courts in the

proposed pilot program authority to order disputants to participate in six hours

of mediation (or at least to pay for their share of six hours of mediation). Section

1125(a)(4) could be construed to conflict with that aspect of AB 1374, or with any

other provision requiring parties to mediate for a certain length of time, to

mediate in good faith, or the like. Arguably, Section 1125(a)(4) would authorize a

disputant to terminate a mediation, or at least to withdraw from a mediation, at

any time. If Section 1125(a)(4) were construed in that manner, then the

Commission’s bill would be taking sides on a very controversial issue: Whether,

and to what extent, a party can be compelled to mediate.

That was not the Commission’s intent in proposing Section 1125. Rather, the

objective was to help mediation participants differentiate between confidential

mediation communications and unprotected post-mediation discussions. If

Section 1125 were interpreted more narrowly, however, it would still present

problems. For example, suppose the provision were construed to mean that

confidentiality stops when a party provides the required declaration (or writing

signed by the party), but the mediation may continue pursuant to a requirement
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such as the six hour mandate in AB 1374. Because Section 1125 expressly applies

“[f]or purposes of this chapter” on mediation confidentiality, that construction is

entirely possible, but it would present the anomaly of a mediation without

mediation confidentiality, which again is inconsistent with the Commission’s

intent.

Is there a way out of this dilemma? The staff has two suggestions, neither of

which is wholly satisfactory.

Option #1

A first possibility is to go back to the Commission’s original approach,

resolving the conflict between Regents of University of California v. Sumner and

Ryan v. Garcia,  but not providing any further guidance on when mediation ends.

That could be accomplished by replacing the current version of Sections 1124 and

1125 with the following:

§ 1124. Written settlements and oral agreements reached through mediation
1124. (a) Notwithstanding any other provision of this chapter,

an executed written settlement agreement prepared in the course
of, or pursuant to, a mediation, may be admitted in evidence or
disclosed if any of the following conditions is satisfied:

(1) (a) The agreement provides that it is admissible or subject to
disclosure, or words to that effect.

(2) (b) The agreement provides that it is enforceable or binding
or words to that effect.

(3) (c) All signatories to the agreement expressly agree in
writing, or orally in accordance with Section 1119, to its disclosure.

(4) (d) The agreement is used to show fraud, duress, or illegality
that is relevant to an issue in dispute.

(b) Notwithstanding any other provision of this chapter, an oral
agreement made in the course of, or pursuant to, a mediation, may
be admitted in evidence or disclosed, but only if the agreement is in
accordance with Section 1119.

§ 1125. When mediation ends Oral agreements reached through mediation
1125. (a) For purposes of this chapter, a mediation ends when

any of the following conditions is satisfied:
(1) A written settlement fully resolving the mediated dispute is

fully executed.
(2) The mediation participants fully resolve the dispute by an

oral agreement in accordance with Section 1119.
(3) The mediator provides the mediation participants with a

declaration stating that further mediation would not be
worthwhile, or words to that effect.
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(4) A disputant provides the mediator and the other mediation
participants with a declaration stating that the mediation is
terminated, or words to that effect.

(b) For purposes of this chapter, if a mediation partially resolves
a dispute, mediation ends as to the issues resolved when either of
the following conditions is satisfied:

(1) A written settlement partially resolving the dispute is fully
executed.

(2) The mediation participants partially resolve the dispute by
an oral agreement in accordance with Section 1119.
Notwithstanding any other provision of this chapter, an oral
agreement made in the course of, or pursuant to, a mediation, may
be admitted in evidence or disclosed, but only if the agreement is in
accordance with Section 1119.

(b) When an oral agreement fully resolving a dispute is reached
in accordance with Section 1119, the mediation ends for purposes of
this chapter.

(c) When an oral agreement partially resolving a dispute is
reached in accordance with Section 1119, the mediation ends as to
the issues resolved.

This approach avoids the issue of mandatory mediation, which may jeopardize

the Commission’s bill and its needed reforms. On the downside, however, it

would provide only limited guidance on when mediation confidentiality ends.

Option #2

A second possibility would be to amend Section 1125 to: (1) correct the minor

flaws as previously discussed, (2) preclude the erroneous interpretation that

Section 1125(a)(4) authorizes a disputant to terminate or withdraw from a

mediation at any time, and (3) prevent the anomalous result of a mediation

without mediation confidentiality. The staff tentatively suggests revising Section

1125 as follows:

§ 1125. When mediation ends
1125. (a) For purposes of this chapter, a A mediation ends when

any of the following conditions is satisfied:
(1) A written settlement fully resolving the mediated dispute is

fully executed.
(2) The mediation participants fully resolve the dispute by an

oral agreement in accordance with Section 1119.
(3) The mediator provides the mediation participants with a

declaration stating that further mediation would not be worthwhile
writing signed by the mediator stating that the mediation is
terminated, or words to that effect.

– 12 –



(4) A disputant party to the mediation provides the mediator
and the other mediation participants with a declaration writing
signed by the party stating that the mediation is terminated, or
words to that effect. If there are more than two parties to the
mediation, the mediation ends only as to the party providing the
declaration.

(5) For ten court days, there is no communication between the
mediator and any of the parties to the mediation relating to the
dispute. The mediator and the parties may shorten or extend this
time by agreement.

(b) For purposes of this chapter, if If a mediation partially
resolves a dispute, mediation ends as to the issues resolved when
either of the following conditions is satisfied:

(1) A written settlement partially resolving the dispute is fully
executed.

(2) The mediation participants partially resolve the dispute by
an oral agreement in accordance with Section 1119.

(c) Nothing in this section authorizes termination of a mediation
if termination would violate a statute or written agreement.

Under this approach, if one of the specified events occurred, the mediation

would clearly end for all purposes, not just for purposes of mediation

confidentiality, so the problem of a mediation without confidentiality would

disappear. A party to the mediation would be able to end the mediation at any

time, but subdivision (c) makes clear that just because a party is able to end a

mediation does not necessarily mean the party is free to end the mediation without

impunity. By making this amendment, and simultaneously revising Section 1115

to clarify that AB 939 neither expands a court’s authority to order participation in

a mediation nor authorizes or affects the enforceability of a contractual clause in

which parties agree to use of mediation, the Commission may be able to steer

clear of the thorny issue of mandatory mediation.

Recommendation

The staff is convinced that Section 1125 must be amended to prevent

unintended and troublesome interpretations. Of the two options presented, the

first seems most likely to facilitate passage of AB 939. Option #2 would provide

greater guidance on when mediation ends, but it may encounter opposition

relating to mandatory mediation, despite the staff’s efforts to avoid that issue. On

balance, the staff is inclined to implement Option #1 and consider the possibility

of a future study on when mediation ends. Of course, the Commission or
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someone else may be able to suggest a better approach. The staff encourages the

Commission and interested persons to think about alternative solutions.

Respectfully submitted,

Barbara S. Gaal
Staff Counsel
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