CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study K-410 January 28, 1999

Memorandum 99-4

Confidentiality of Settlement Negotiations: Draft of Recommendation

At the September meeting, the Commission began but did not complete
consideration of the comments on its revised tentative recommendation on
Admissibility, Discoverability, and Confidentiality of Settlement Negotiations. In
December, the Commission considered the suggestion that it modify the
proposal to address confidential settlements. The Commission decided to seek
guidance from the Legislature on whether to study that area. As yet, we have not
received a formal response from the Legislature. At this juncture, the
Commission should consider the remaining comments on its proposal with a
view towards developing a final recommendation.

To that end, a redraft of the proposed legislation is attached to this
memorandum. To facilitate review, differences between the statutory text of the
revised tentative recommendation and the proposed new statutory text are
shown in strikeout and underscore. We have not used strikeout and underscore
in the preliminary part and Comments, because the extent of reorganization
made this prohibitively time-consuming.

Two important issues are discussed in this memorandum: (1) The degree of
dispute triggering the statutory protection for settlement negotiations, and (2) the
merits of making settlement negotiations statutorily confidential, not just
restricting admissibility and discoverability. Other points are covered in Staff
Notes in the attached draft. Some of these notes are purely explanatory; others
raise issues for decision. At the February meeting, we plan to discuss the issues
addressed in this memorandum, as well as the items marked with arrows (1) in
the Staff Notes. If other matters warrant discussion, please raise them at the
meeting.

DEGREE OF DISPUTE NECESSARY TO TRIGGER STATUTORY PROTECTION

A key issue discussed but not resolved at the September meeting was how to
determine whether prelitigation communications constitute “settlement
negotiations” warranting protection under the Commission’s proposed
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provisions on admissibility, discoverability, and confidentiality. In the discussion
below, we recap the concerns raised, actions taken, and research requested, and
then report our findings and recommendation.

(This analysis is much the same as the one we prepared for the December
meeting. We have reiterated it here to assure convenient reference and
incorporate information we received from Epsten & Grinnell after the earlier
analysis was written.)

Background
The revised tentative recommendation includes the following definition of
“settlement negotiations”:

1130. As used in this chapter, “settlement negotiations” means
any of the following:

(a) Furnishing, offering, or promising to furnish money or any
other thing, act, or service to another person who has sustained or
will sustain or claims to have sustained or claims will sustain loss
or damage.

(b) Accepting, offering, or promising to accept money or any
other thing, act, or service in satisfaction of a claim.

(c) Conduct or statements made for the purpose of, or in the
course of, or pursuant to negotiation of an action described in
subdivision (a) or (b), regardless of whether a settlement is reached
or an action described in subdivision (a) or (b) occurs.

(d) A settlement agreement.

The revised tentative recommendation also provides: “This chapter governs the
admissibility, discoverability, and confidentiality of settlement negotiations to
resolve a pending or prospective civil case.” (Proposed Evid. Code § 1131(a).)

Both the State Bar Committee on Administration of Justice (“CAJ”) and
Epsten & Grinnell (a firm representing homeowners in construction defect
litigation) criticized the proposed definition of settlement negotiations, stating
that it was overly broad. (See Memorandum 98-62, pp. 8-15.) At the September
meeting, the Commission addressed CAJ’s concern by directing the staff to revise
Section 1130 to make clear that the definition of “settlement negotiations” is
limited to compromise-related conduct and statements (efforts to resolve a
dispute). The Commission also decided that Section 1131 should not attempt to
summarize what the new chapter on settlement negotiations addresses.

The Commission did not fully discuss the points made by Epsten & Grinnell,
however, because CAOC indicated that it would try to have a construction defect
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lawyer attend the December meeting to provide further input on those matters.
The thrust of Epsten & Grinnell’s comments was that construction defect
lawsuits are usually preceded by a series of homeowner-builder discussions and
attempts to cure building defects, evidence of which might be excluded under
the Commission’s proposal. The Commission considered the staff’s suggestion to
address this problem by limiting the chapter on settlement negotiations to
“negotiations to resolve a pending civil case or a prospective civil case in which
the parties have reached clear disagreement on the crucial question.” That
standard stems from Warner Construction Corp. v. City of Los Angeles, 2 Cal. 3d
285, 297, 466 P.2d 996, 85 Cal. Rptr. 444 (1970), which concerned application of
Evidence Code Section 1152, the existing provision on admissibility of settlement
negotiations. (Unless otherwise noted, all further statutory references are to the
Evidence Code.) The Commission concluded, however, that further research on
possible standards for triggering the evidentiary protection would be helpful.

Research Results

Having now more thoroughly researched the degree of dispute necessary to
invoke Section 1152 and similar statutes, the staff has found little new guidance
in California law. Aside from Warner, we are aware of one case following Warner,
Price v. Wells Fargo Bank, 213 Cal. App. 3d 465, 481 n.3, 261 Cal. Rptr. 735 (1989),
in which the court concluded that Section 1152 was not a basis for excluding
letters that “were written before any controversy had arisen as to the meaning of
the loan agreements.” In another case, In re Marriage of Schoettgen, 183 Cal. App.
3d 1, 8, 227 Cal. Rptr. 758 (1986), the court discussed Warner and the possibility of
using a looser standard for triggering Section 1152, but did not resolve which
standard was correct:

Ordinarily, until there is a dispute, there is no controversy to
negotiate. When Husband prepared his list he was in agreement
with Wife as to community property ownership. If there was even a
borderline “controversy,” it would result from his suggested
manner of dividing the property or value placed upon it. The
parties had separated and were trying to avoid the cost of attorney
fees. When the list was prepared the parties had not “reached a
stage of clear disagreement.” [Warner] This is so if we look only to
the thoughts of the parties concerning property ownership.

More realistically, Husband was preparing for a possible
argument over the division of property, and thus may well have
started a process of “negotiation” which brought his list within the



protection of the law. “The purpose of section 1152 [is] to promote
candor in settlement negotiation ....” (Ibid.) We need not resolve
this close question because Husband was not prejudiced by the
court’s ruling.

Although few California decisions discuss how much of a dispute is
necessary to trigger Section 1152, federal courts have explored the issue at length
in the context of the corresponding federal provision, Federal Rule of Evidence
408. “It is often difficult to determine whether an offer is made ‘in compromising
or attempting to compromise a claim.”” Pierce v. F.R. Tripler & Co., 955 F.2d 820,
827 (2d Cir. 1992). “Both the timing of the offer and the existence of a disputed
claim are relevant to the determination.” 1d.; Walsh v. First Unum Life Ins. Co., 982
F. Supp. 929, 931 (W.D.N.Y. 1997); see also National Presto Industries, Inc. v. West
Bend Co., 76 F.3d 1185, 1197 (Fed. Cir. 1996) (“exclusion of evidence under Rule
408 is limited to ‘actual disputes over existing claims’”).

There is some authority suggesting that only discussions after a threat of
litigation are settlement negotiations covered by Rule 408; earlier interactions are
mere business communications. See Big O Tire Dealers, Inc. v. Goodyear Tire &
Rubber Co., 561 F.2d 1365, 1373 (10th Cir. 1977), cert. dismissed,, 434 U.S. 1052
(1978); see also W. Brazil, Protecting the Confidentiality of Settlement Negotiations, 39
Hastings L.J. 955, 960-66 (1988) (analyzing cases). More recent decisions “make
clear that the Rule 408 exclusion applies where an actual dispute or a difference
of opinion exists, rather than when discussions crystallize to the point of
threatened litigation.” Affiliated Manufacturers, Inc. v. Aluminum Co. of America, 56
F. 3d 521, 527 (3d Cir. 1995). “[T]he meaning of ‘dispute’ as employed in the rule
includes both litigation and less formal stages of a dispute ....” Id.

“[W]here a party is represented by counsel, threatens litigation and has
initiated the first administrative steps in that litigation, any offer made between
attorneys will be presumed to be an offer within the scope of Rule 408.” Pierce,
955 F.2d at 827. Where, however, an offer is made before a clear difference of
opinion is established, the rule does not apply. “A dispute arises only when a
claim is rejected at the initial or some subsequent level.” S.A. Healy Co. v.
Milwaukee Metropolitan Sewerage Dist., 50 F.3d 476, 480 (7th Cir. 1995). Thus, in
Healy Rule 408 did not apply to a statement that was made after the plaintiff
claimed a price adjustment, but before the sewage authority rejected that claim:



Had the sewage authority accepted Healy’s claim for a price
adjustment, no dispute would have arisen. And it follows that until
the rejection of that claim, no dispute had arisen.

Id. “Thus, the ‘trigger’ for application of Rule 408, the existence of an actual
dispute as to existing claims, appears to be whether the parties have rejected each
other’s claims for performance, ... or, to put it another way, whether the parties
have reached a clear difference of opinion as to what performance is required.”
Johnson v. Land O’ Lakes, Inc., 181 F.R.D. 388, 392 (N.D. lowa 1998). “When this
point is reached depends upon the circumstances ....” Id.

Employment cases provide further insight. Courts have drawn a distinction
between offers made contemporaneously with termination and offers made after
an employee has been terminated. Offers made after termination *“are
inadmissible to prove liability pursuant to Rule 408.” Cassino v. Reichhold
Chemicals, Inc., 817 F.2d 1338, 1342 (9th Cir. 1987), cert. denied, 484 U.S. 1047
(1988); see also Penny v. Winthrop-University Hospital, 883 F. Supp. 839, 846
(E.D.N.Y. 1995); Cook v. Yellow Freight System, Inc., 132 F.R.D. 548, 554 (E.D. Cal.
1990). Where, however, “the employer tries to condition severance pay upon the
release of potential claims, the policy behind Rule 408 does not come into play.”
Cassino, 817 F.2d at 1343; see also Mundy v. Household Finance Corp., 885 F.2d 542,
546-47 (9th Cir. 1988). Rule 408

should not be used to bar relevant evidence concerning the
circumstances of the termination itself simply because one party
calls its communication with the other party a “settlement offer.”

Such communications may also tend to be coercive rather than
conciliatory.

Cassino, 817 F.2d at 1343. Whether this rule for pretermination offers applies if
the employee has threatened litigation before termination is not entirely clear. See
Austin v. Cornell University, 891 F. Supp. 740, 751 (N.D.N.Y. 1995).

Further, where a dispute exists but a party insists on full recovery instead of
offering to compromise, Rule 408 may not apply:

Although there is a difference of view between the parties as to the
validity of Plaintiff’s claim, no compromise negotiations or offers to
settle occurred. Ms. Sandler’s letter was not an offer to settle a
claim, but a demand for a tenure-track faculty appointment,
accompanied by a threat of legal action. ...Keller’s response,



inviting the Plaintiff to file charges with the EEOC, was not a
statement made in compromise negotiations.

Kraemer v. Franklin & Marshall College, 909 F. Supp. 267, 268 (E.D. Pa. 1995).
Somewhat similarly, an unconditional offer of reinstatement has been held
beyond the scope of the rule. “It is precisely because an unconditional offer of
reinstatement is not made ‘in compromising or attempting to compromise a
claim’ that true unconditional offers of reinstatements clearly fall outside the
coverage of Federal Rule of Evidence 408.” Holmes v. Marriott Corp., 831 F. Supp.
691, 711 (S.D. lowa 1993). “Indeed, otherwise it would be impossible for an
employer to establish that an unconditional offer of reinstatement was made.” Id.

Recommendation

Where does all this take us? The abundance of litigation and complexity of
case law on triggering Rule 408 suggests that establishing a satisfactory bright-
line test for use in California would be difficult. Although the staff originally
suggested codifying the standard enunciated in Warner, we now fear that would
rigidify a judicial doctrine that may require flexibility in different contexts. In
Memorandum 98-80 (pp. 2-8) we expressed this concern and suggested that
instead of codifying Warner, we refer to it in the Comment to proposed Section
1130.

This would provide some guidance and continue existing law, without
preventing judicial consideration of alternative approaches where appropriate.
We also surmised that it would help alleviate Epsten & Grinnell’s concern about
prelitigation conduct, as would two decisions made at the Commission’s
September meeting: (1) the insertion of language in Section 1130 (“In
compromise...”) expressly limiting the definition of “settlement negotiations” to
compromise-related conduct and statements, and (2) the revision of the
Comment to explain the distinction between settlement negotiations and
notification of a problem.

At the December meeting, we received a letter from Douglas Grinnell of
Epsten & Grinnell confirming these suppositions but requesting that the
Comment also expressly refer to Price v. Wells Fargo Bank and In re Marriage of
Schoettgen. (Exhibit p. 1.) “This would give more balance to the Comment,
inviting the reader to more than just one case.” (Id.) “The intent is [to] create
flexibility of the confidentiality statute based on a body of pre-existing law (albeit
scarce).” (Id.)



The staff believes this is a good suggestion. We would implement it as
shown in boldface below:

1130. As used in this chapter, “settlement negotiations” means
any of the following:

(a) In compromise, furnishing, offering, or promising to furnish
money or any other thing, act, or service to another person who has
sustained or will sustain or claims to have sustained or claims will
sustain loss or damage.

(b) In compromise, accepting, offering, or promising to accept
money or any other thing, act, or service in satisfaction of a claim.

(c) Conduct or statements made for the purpose of, or in the
course of, or pursuant to negotiation of an action described in
subdivision (a) or (b), regardless of whether a settlement is reached
or an action described in subdivision (a) or (b) occurs.

(d) A settlement agreement.

Comment. Subdivision (a) of Section 1130, along with
subdivision (c), is comparable to former Section 1152. Subdivision
(b), along with subdivision (c), is comparable to former Section
1154,

Subdivision (d) makes explicit that, for purposes of this chapter,
a reference to settlement negotiations includes a settlement
agreement. For an important exception, see Section 1133.7
(discoverability and confidentiality of settlement agreement), which
makes clear that this chapter does not expand or limit existing law
on confidentiality or discovery of a settlement agreement.

This chapter encompasses, but is not limited to, judicially-
supervised settlement negotiations in a civil case, such as a
settlement conference pursuant to California Rule of Court 222
(1997). For guidance on when discussions become settlement
negotiations as opposed to business communications, see Warner
Construction Corp. v. City of Los Angeles, 2 Cal. 3d 285, 297, 466
P.2d 996, 85 Cal. Rptr. 444 (1970) (former Section 1152 was
triggered where “the parties had reached a stage of clear
disagreement on the crucial question whether plaintiff was
entitled to a change order”); Price v. Wells Fargo Bank, 213 Cal.
App. 3d 465, 481 n.3, 261 Cal. Rptr. 735 (1989) (former Section 1152
was not a basis for excluding letters “written before any
controversy had arisen as to the meaning of the loan
agreements”); In re Marriage of Schoettgen, 183 Cal. App. 3d 1, 8§,
227 Cal. Rptr. 758 (1986) (discussing but not resolving proper
interpretation of former Section 1152).

Mere notification of the existence or nature of a problem is not
settlement negotiations within the meaning of this chapter. Where a
document combines notification of a problem with a settlement
offer, the notification may be admissible while the settlement offer
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is subject to exclusion under Section 1132 (admissibility of
settlement negotiations). Under these circumstances, it may be
appropriate to introduce the document with the settlement offer
redacted.

For general rules governing settlement negotiations, see
Sections 1132 (admissibility of settlement negotiations), 1133
(discoverability of settlement negotiations), 1133.5 (confidentiality
of settlement negotiations).

This chapter is made applicable to administrative adjudication
by Government Code Section 11415.60. For mediation
confidentiality, see Sections 1115-1128. For a provision on paying
medical expenses or offering or promising to pay such expenses,
see Section 1152. For advance payments by insurers or others, see
Insurance Code Section 11583.

STATUTORY CONFIDENTIALITY OF SETTLEMENT NEGOTIATIONS

Another issue extensively discussed at the September meeting was whether to
make settlement negotiations statutorily confidential, not just inadmissible and
non-discoverable. In the revised tentative recommendation, execution of a
written agreement is necessary to invoke the provision on discoverability and
confidentiality of settlement negotiations. Several commentators, including
Margalo Ashley-Farrand, the Los Angeles Superior Court, the ADR
Subcommittee of the California Judges Association, and Professor David Leonard
(Loyola Law School) expressed concerns about this requirement of a written
agreement. (Memorandum 98-62, pp. 20-22.) In response to those concerns, the
Commission decided to treat discoverability and confidentiality differently: A
written agreement would be necessary to make settlement negotiations
confidential, but would not be a prerequisite to protect evidence of such
negotiations from discovery. (Minutes, p. 7.) Although it reached this decision,
the Commission expressed a desire to reflect further on the matter.

In the redraft attached to this memorandum, the staff has made revisions to
implement the Commission’s decision. Proposed Section 1133.5 provides:

1133.5. Except as otherwise provided by statute, evidence of
settlement negotiations is confidential where the persons
participating in a negotiation execute an agreement in writing,
stating that the negotiation is confidential as provided by law, or
words to that effect.



In evaluating this approach, examination of other provisions of the Evidence
Code may be helpful.

(Again, the analysis here is very similar to the one we prepared for the
December meeting. We have reiterated it for purposes of convenience, and
modified it to reflect further progress on the issues.)

Mediation Confidentiality

As originally enacted on Commission recommendation, former Evidence
Code Section 1152.5 made mediation communications inadmissible and non-
discoverable, but did not address confidentiality. 1985 Cal. Stat. ch. 731. A
written agreement was necessary to invoke the statutory protection.

In 1993, the Legislature deleted the requirement of a written agreement, and
added language making mediation communications “confidential,” a term that
was not defined:

1152.5. (a)(3) When persons agree to conduct or participate in
mediation for the sole purpose of compromising, settling, or
resolving a dispute, in whole or in part, all communications,
negotiations, or settlement discussions by and between participants
or mediators in the mediation shall remain confidential.

The Commission was not involved in this reform.

When the Commission studied mediation confidentiality in 1996-1997, it
considered the possibility of providing guidance on the meaning of the term
“confidential,” such as whether it provides a basis for liability and whether it
precludes all disclosures or admits of certain exceptions (e.g., disclosure to a
spouse or accountant or disclosure of evidence of potential child abuse).
Although some commentators sought statutory guidance, the Commission left
the substance of the provision essentially intact. See Section 1119(c). The
reasoning was that “attempting to flesh out its meaning may embroil this reform
in controversy and delay or jeopardize it, leaving other serious ambiguities
unaddressed.” (Memorandum 96-75, p. 16; see also Memorandum 97-33, p. 5 &
Exhibit pp. 19-20.)

In Barajas v. Oren Realty & Development Co., Inc., 57 Cal. App. 4th 209, 213, 67
Cal. Rptr. 2d 62 (1997), the court of appeal considered whether former Section
1152.5(a)(3) “mandates that an attorney who represents a plaintiff in a mediation
is disqualified from representing a different plaintiff in a related case against the
same defendant.” The court of appeal determined that the trial court erred in
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considering the confidentiality provision a basis for disqualification: “We
conclude that an attorney who mediates one case is generally not disqualified
from litigating later cases against the same party.” Id. at 211.

Barajas provides no guidance on what the confidentiality provision means,
only on what it does not mean. Aside from Barajas, the staff is not aware of any
decisions interpreting former Section 1152.5(a)(3) or existing Section 1119(c).

Privileges

Unlike the mediation confidentiality statute, the statutes governing privileges
such as the lawyer-client privilege, the physician-patient privilege, and the
psychotherapist-patient privilege, do not expressly make certain communications
“confidential.” Rather, they define the term “confidential communication” in
each context, and then provide that the holder of the privilege has a privilege to
refuse to disclose, and to prevent another from disclosing, such a “confidential
communication.” Thus, they provide light on what it means for a communication
to be “confidential.” For example, Section 952 defines “confidential
communication between client and lawyer”:

952. As used in this article, “confidential communication
between client and lawyer” means information transmitted
between a client and his or her lawyer in the course of that
relationship and in confidence by a means which, so far as the client
is aware, discloses the information to no third persons other than
those who are present to further the interest of the client in the
consultation or those to whom disclosure is reasonably necessary
for the transmission of the information or the accomplishment of
the purpose for which the lawyer is consulted, and includes a legal
opinion formed and the advice given by the lawyer in the course of
that relationship. A communication between a client and his or her
lawyer is not deemed lacking in confidentiality solely because the
communication is transmitted by facsimile, cellular telephone, or
other electronic means between the client and his or her lawyer.

See also Evid. Code 8§ 992 (“confidential communication between patient and
physician”), 1012 (*confidential communication between patient and
psychotherapist™), 1035.4 (“confidential communication between the sexual
assault counselor and the victim”), 1037.2 (“confidential communication”
between domestic violence counselor and victim).

In general, a communication ceases to be *“confidential” and is no longer
privileged “if any holder of the privilege, without coercion, has disclosed a
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significant part of the communication or has consented to such disclosure made
by anyone.” Evid. Code § 912. “Consent to disclosure is manifested by any
statement or other conduct of the holder of the privilege indicating consent to the
disclosure, including failure to claim the privilege in any proceeding in which the
holder has the legal standing and opportunity to claim the privilege.” Id.

Because the privilege statutes do not expressly create a duty of nondisclosure,
they do not seem to provide a basis for liability for disclosure. The staff has done
only limited research, but is not aware of any decisions imposing such liability.
In contrast, provisions such as Business and Professions Code Section 6068 make
it an attorney’s duty to “maintain inviolate the confidence, and at every peril to
himself or herself to preserve the secrets, of his or her client.” An attorney who
makes disclosures in violation of this obligation may be subject to disciplinary
sanctions. General Dynamics v. Superior Court, 7 Cal. 4th 1164, 1191, 876 P.2d 487,
32 Cal. Rptr. 2d 1 (1994); Dixon v. State Bar, 32 Cal. 3d 728, 739, 653 P.2d 321, 187
Cal. Rptr. 30 (1982).

Analysis

Under existing law, parties can and frequently do contractually agree that
their settlement negotiations are confidential. In the context of mediation, the
statute automatically making mediation communications confidential reduces
the need for such a contractual agreement. Mediation participants are restricted
(to an undefined extent) from disclosing mediation communications to non-
participants, regardless of whether they execute such an agreement.

In contrast, the effect of the Commission’s proposed approach to
confidentiality of settlement negotiations is less clear. Because a written
agreement would be necessary to invoke statutory confidentiality, proposed
Section 1133.5 would not eliminate the need for a written agreement. Although a
statute is binding on third parties and a contract is not, to gain access to evidence
of settlement negotiations third parties would have to seek discovery or compel
testimony. These situations are already covered by proposed Sections 1131
(admissibility of settlement negotiations) and 1132 (discoverability of settlement
negotiations).

What, then, would proposed Section 1133.5 add to or improve on the option
of contractual confidentiality that is already available? Possible answers include
at least the following:
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The statute would alert parties to the need to execute an
agreement to obtain confidentiality. As the Commission has
repeatedly observed, many lawyers incorrectly assume that
settlement negotiations are automatically confidential. Proposed
Section 1133.5 may help alleviate this misconception.

The statute may be construed as a limit on the extent to which
parties may contractually provide for confidentiality of settlement
negotiations. For example, it may be construed to preclude a
contract that prohibits parties from disclosing wrongful conduct
occurring during settlement negotiations. See proposed Section
1136 (cause of action, defense, or other legal claim arising from
conduct during settlement negotiations). If this is the intent, we
may wish to express it more explicitly.

The statute may be instrumental where disclosure of settlement
negotiations is sought in a coercive atmosphere short of compelled
testimony or discovery. For example, an individual responding to a
public agency’s request for information may feel a need to disclose
settlement negotiations, even though no subpoena has been issued
or formal discovery requested. Proposed Section 1133.5 may give
individuals a measure of confidence in declining to provide such
information.

The statute may be construed to provide an actionable basis for
liability for disclosure of evidence of settlement negotiations. We
could attempt to preclude such a construction by addressing this
point in the Comment or even in the statutory text.

The statute may be construed to provide a basis for
disqualification of counsel, as was argued but rejected in Barajas.
Again, we could attempt to preclude such a construction by
addressing this point in the Comment or in the statutory text.

The statute may be construed to import a definition of
“confidential” comparable to the definitions in the privilege
statutes, generally precluding disclosure to third persons but
allowing disclosures that are in furtherance of the purpose of the
communication (e.g., disclosure of a proposed offer to an
accountant for evaluation of the possible tax consequences before
determining whether to accept the offer) and similar disclosures
that are consistent with the goal of encouraging settlement.

The statute may be construed to extend the provisions on
admissibility and discoverability to a criminal action. The staff
considers such an interpretation unlikely. (See Memorandum 96-75,
pp. 16-17.)
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Recommendation

The concept of “confidentiality” is complicated. If the Commission decides
to make evidence of settlement negotiations statutorily “confidential” under
specified circumstances, we should attempt to provide guidance as to what this
means. The staff has tried to do this in two places: (1) in the section on
“Confidentiality of Settlement Discussions” that is in the preliminary part
(narrative portion) of the draft recommendation, and (2) in the portions of the
proposed Comment to Section 1133.5 that are shown in boldface in the draft
recommendation. The Commission should review these discussions and
determine whether to make revisions.

As a matter of simplicity and expediency, it may be best to limit the
proposed reform to admissibility and discoverability. This would avoid
difficult issues that may be easier to address once the concept of “confidentiality”
has been more thoroughly fleshed out in the context of mediation confidentiality.

Respectfully submitted,

Barbara S. Gaal
Staff Counsel
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December 10, 1998

By Facsimile

Barbara Gaal, Staff Counsel

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road, Room D-1

Palo Alto, California 94303-4739

Re: Confidentiality of Settlement Negotiations
Dear Ms. Gaal:

| thank you and your staff for Memorandum 98-80 dated December 4, 1998,
particularly the section concerning “Degree of Dispute Necessary to Trigger Statutory
Protection.” Your consideration of this issue has been thorough, indeed excellent. The
staff's inclusion of the words “In compromise” last September and the inclusion of a
Comment alluding to the Warner case help alleviate our concerns about pre-litigation
conduct.

We would request, however, the Comment also expressly include a reference to
Price v, Wells Fargo Bank, (198%) 213 Cal.App.3d 465, 481 and |n re Marriage of
Schoetigen, (1986) 183 Cal.App.3d 1, 8, following the reference to Warner. This would
give mare balance to the Comment, inviting the reader to more than just one case. The
intent is create flexibility of the confidentiality statute based on a body of pre-existing
law (albeit scarce).

| regret not being able to attend the meeting in San Francisco. Thank you for
your consideration of this letter.

Sincerely,
EPSTEN & GRINNELL, APC
@/
: LA
Douglas W. Grinnell
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SUM MARY OF RECOM M ENDAT ION

Under existing law (Evidence Code Sections 1152 and 1154), evidence of an
offer of compromise or other negotiation to settle a civil case is inadmissible for
purposes of proving or disproving liability, but not for other purposes. These
provisions do not make evidence of settlement negotiations confidential, nor do
they expressly protect such evidence from discovery.

To foster forthright discussion culminating in prompt, mutually beneficial
settlements, the California Law Revision Commission proposes to make evidence
of settlement negotiations generaly inadmissible in a civil case or other
noncriminal proceeding. With restrictions, the proposal would aso make
settlement negotiations confidential and protect evidence of such negotiations
(other than a settlement agreement) from discovery in a noncriminal proceeding.
By promoting early and creative settlements based on free exchange of
information, these reforms would reduce court congestion, relieve stress and
discord, and conserve both public and private resources.

This recommendation was prepared pursuant to Resolution Chapter 91 of the
Statutes of 1998.



Saff Draft Recommendation ¢ January 28, 1999

ADMISSIBILITY, DISCOVERABILITY, AND
CONFIDENTIALITY OF SETTLEMENT
NEGOTIATIONS

CONTENTS

ADMISSIBILITY, DISCOVERABILITY, AND CONFIDENTIALITY OF SETTLEMENT
NEGOTIATIONS . . . e 3
EXISTING LAW . . e 3
JUSTIFICATION FOR PROTECTING SETTLEMENT NEGOTIATIONS. . . .. . . . e e 5
Public Policy of Promoting Settlements. . . .. ... . . 5
Fundamental Fairnessto Participants . . .. ... i 6
Lack of ProbativeValue. . . ... .. . 7
PROBLEMSWITH EXISTING LAW . . . .o e e e e 7
RECOMMENDATIONS . . . e e e e e e e e e e e 9
Purposes for Introducing Evidence of Settlement Negotiations. . . . .................... 10
Discoverability of Settlement DISCUSSIONS . . . . . . . oot e 13
Confidentiality of Settlement DiSCUSSIONS . . . . . . ..ot i e 14
Effect of theProposed Reforms . . . . . . . ... . e 16
Applicationto Criminal CaseS. . . . .. o it e 18
Humanitarian Conduct . . . . . . . . o 20
PROPOSED LEGISLATION . . .ttt e e e e 23
Evid. Code 88 1130-1143 (added). Settlement negotiations. . . .. ......... ... .o ... 23
Article 1. Definitionsand Applicationof Chapter. . .. ... ... ... .. . 23
§ 1130. “ Settlement negotiations” defined . . ... ... ... . L 23
§1131. Application of chapter. . . . . ... ... . . 24
§ 1131.5 (formerly 81141). Role of court or other tribunal in applying chapter . . .. ... ...... 25
Article2. General ProviSiONS . . . . .. oo 26
§ 1132. Admissibility of settlement negotiations. . . ... ... ... .. .. 26
§ 1133. Discoverability of settlement negotiations. . . .. ... ... ... ... o 27
§ 1133.5. Confidentiality of settlement negotiations. . . . ... ... ... .. ... . ... 28
Article 3. EXCEPLIONS . . . . o o 29
§ 1133.7. Discoverability and confidentiality of settlement agreement . . ... ... ........... 29
§ 1134. Evidence otherwise admissible or subject todiscovery . .......... ... . ... .... 29
§ 1135. Partia satisfaction of undisputed claim or acknowledgment of preexistingdebt . . . .. .. 29

§ 1136. Cause of action, defense, or other legal claim arising from conduct during

settlement Negotiations . . . . . . . ... 31
§1137. Obtaining benefitsof settlement . . .. .......... ... ... . 32
§ 1138. Good faith settlement barring contribution or indemnity .. .................... 33
§1139. Preventionof felony . . . ... ... 33
§ 1140. Admissibility and disclosure by agreement of all parties .. .................... 34
1AL 5. BidS . . ot 34
§ 1142. Admissibility in evaluating attorney’s fees and class action settlements . . ... ... .. .. 34
§ 1143. Admissibility to prove liability for or show invalidity of underlyingclaim. .. ........ 35
Heading of Chapter 3 (commencing with Section 1150) (amended) .. .................. 35
Evid. Code § 1152 (repealed). Offersto COmpromise 