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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study FHL-911 June 8, 2000

Memorandum 2000-42

Estate Planning During Dissolution of Marriage
(Comments on Tentative Recommendation)

Family Code Section 2040 provides for an automatic temporary restraining

order (ATRO) on service of the summons in a proceeding for dissolution or

annulment of marriage, or legal separation. The ATRO restrains both parties

from “in any way disposing of any property.” It isn’t clear whether this restrains

estate planning changes that only affect the disposition of property on death.

In February the Commission approved a tentative recommendation on Estate

Planning During Dissolution of Marriage. The proposed law would clarify the

scope of the ATRO consistent with the following principles:

(1) The restraining order should not restrain the creation,
modification, or revocation of a will.

(2) The restraining order should not restrain the revocation of a
nonprobate transfer (other than life insurance).

(3) The restraining order should restrain the creation or modification
of a nonprobate transfer.

These principles reflect the policy that a person involved in a dissolution

proceeding should be free to make estate planning changes, so long as those

changes do not affect the property rights of the person’s spouse. Changes to a

will, severance of joint tenancy, and revocation of a nonprobate transfer (such as

a living trust) only affect an expectancy interest, not a property right. Thus, these

types of changes should not be restrained. Creation or modification of a

nonprobate transfer (such as a pay-on-death account in a financial institution)

may result in an unauthorized transfer of community property. Such changes

should not be made during dissolution without spousal consent or approval of

the court. Arguably, changes affecting a person’s separate property should not be

restrained. However, characterization of property as community or separate is

often a disputed issue in a dissolution proceeding. In order to protect against

dissipation of community property assets that have been incorrectly

characterized as separate property, the proposed law would restrain both

community property and separate property (as does existing law).



– 2 –

We received several letters commenting on the tentative recommendation.

The letters are reproduced in the Exhibit as follows:

Exhibit p.

1. Ruth E. Ratzlaff, Fresno (March 18, 2000) ......................... 1

2. James R. Birnberg, Los Angeles (March 22, 2000) ................... 2

3 Pauline H. Tesler, Mill Valley (April 4, 2000)....................... 4

4. David A. Fink, Executive Committee of the Family Law Section of
the State Bar, San Francisco (May 4, 2000)....................... 5

5. Marshal A. Oldman, Encino (May 22, 2000)........................ 6

6. Fred W. Alvarez, Bar Association of San Francisco (May 30, 2000)...... 8

7. Barry L. McCown, Bakersfield (May 30, 2000) ...................... 11

After considering these comments (which are discussed in detail below), the

Commission should decide whether to adopt the tentative recommendation

(with or without changes) as its final recommendation.

GENERAL RESPONSE

In general, the response was favorable. No commentator expressed

opposition to the proposed law as a whole or questioned the need for

clarification of the effect of the marital dissolution ATRO. To the contrary:

• Ms. Ratzlaff writes: “I have practiced in the area of estate planning
for 20 years and agree that this issue needs to be addressed.” See
Exhibit p. 1.

• Ms. Tesler writes: “I support the proposed clarifications to Family
Code Section 2040. The amendments are much needed.” See
Exhibit p. 4.

• The Executive Committee of the Family Law Section of the State
Bar voted unanimously to support the tentative recommendation,
and their chair, David Fink, writes: “On behalf of the executive
committee, I would like to thank you for your work in this area,
which will provide much-needed certainty in this area of the law.”
See Exhibit p. 5.

• Mr. Oldman writes: “Generally, I believe that clarification is
required in this area of law since parties may be in a dissolution
action for a number of years and will need to attend to their estate
planning requirements in case of a party’s failure to survive the
process.” See Exhibit p. 6.

• Mr. McCown writes: “Having represented a surviving widow in a
contested probate matter following the death of her estranged
husband while dissolution proceedings were then pending, I can
assure you the problems addressed in the … tentative
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recommendation … are both real and utterly perplexing in the
present system.” See Exhibit p. 11.

The commentators raise concerns about specific elements of the proposed

law. These concerns are discussed below.

CREATION OR MODIFICATION OF A NONPROBATE TRANSFER

Problems can arise where one spouse creates or modifies a nonprobate

transfer of community property, without the other spouse’s consent. Existing law

already provides a judicial remedy for an unauthorized nonprobate transfer of

community property — transfer of the nonconsenting spouse’s share can be set

aside. See Prob. Code §§ 5020-5032. However, this protection may be inadequate

in the context of a pending dissolution proceeding. For example, during a

dissolution proceeding, suppose that a husband changes the beneficiary

designation on a pay-on-death bank account containing community property

funds, naming his sister as beneficiary. He then dies. The sister withdraws the

funds (including the wife’s community property share ) and leaves the state. The

bank is immune from liability because it acted according to the terms of the

account. The burden is now on the wife to institute legal action in order to

recover her money. If the sister cannot be found or is insolvent, recovery may be

impossible. This is the type of diversion of marital assets that the ATRO is meant

to prevent. For that reason, under the proposed law, the ATRO would restrain

the creation or modification of a nonprobate transfer. Most of the concerns raised

by commentators focus on that aspect of the proposed law. These concerns are

discussed below.

Living Trust

Mr. Oldman believes that the restraint should not apply to a “living trust”

(Exhibit pp. 6-7):

I have no quarrel with the intent of the language regarding the
creation or modification of nonprobate transfers as it applies to
bank and brokerage accounts. However, I believe that the blanket
prohibition of the creation or modification of nonprobate transfers
may have the effect of preventing the creation or modification of
living trusts. …

… Since the creation or modification of a living trust will not
have the effect of disposing of both halves of a community asset as
in the case of a trustee bank account, I do not believe that any
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important policy is served by creating a restriction on the creation
or modification of living trusts.

It isn’t clear to the staff that a living trust cannot dispose of both halves of

community property. One spouse could create a living trust in that spouse’s

name alone and fund it with community property. On the settlor’s death, the

trustee could transfer the property to the named beneficiary, without realizing

that the property is community in character. Restraint on creation or

modification of a living trust during a dissolution proceeding would help avoid

this type of misdirection of community property.

In further communication on this point, Mr. Oldman suggested that the

ATRO could be crafted so that it would not restrain the creation of a trust, but

would restrain the transfer of property to fund the trust. The parties would then

be free to create a new trust to indicate their testamentary intentions, without

risking an unauthorized transfer of community property. The staff doesn’t see

this as a good alternative. If a party to a dissolution creates a living trust, does

not transfer property to the trust, and then dies, the trust serves no purpose. A

trust is only effective for purposes of probate avoidance as to property that has

been transferred to the trust. John R. Cohan, Drafting California Revocable

Living Trusts § 21.2 (Cal. Cont. Ed. Bar, 3d ed. 1999). Property added to a living

trust after death, by a pourover provision in a will, is subject to probate. If Mr.

Oldman’s concern is that parties should be free to prepare trust documents

during the pendancy of the proceeding, for execution and funding as soon as the

ATRO is lifted, we might add the following sentence to the Comment:

Nothing in this section precludes a party from preparing a draft
of a living trust to which property could be transferred on
termination of the restraining order.

The staff believes that the ATRO should restrain creation and modification

of living trusts. However, it may be helpful to receive additional input on this

issue.

Separate Property

The purpose of the proposed law’s restraint on creation or modification of a

nonprobate transfer is to prevent an unauthorized transfer of community

property. One can therefore argue that the restraint should not apply to

nonprobate transfers of separate property. However, as a practical matter,

characterization of property as community or separate often involves complex
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factual and legal questions that must ultimately be decided by the court. For that

reason, under the proposed law, the ATRO restrains transfers of both community

and separate property. That policy is supported by the Bar Association of San

Francisco (see Exhibit p. 8):

It is always uncertain at the inception of a dissolution case
exactly how any of the property held by the parties to the litigation
should be characterized, whether community or separate. That is
often the major issue in a dissolution case and this issue is often not
resolved until the day of trial and the entry of judgment. For this
reason, transfers that could dispose of property, whether
community or separate, should be prohibited by the ATRO.

Ms. Ratzlaff and Mr. McCown both question the policy of restraining creation

or modification of a nonprobate transfer in cases where the property to be

affected is clearly separate property. Mr. McCown writes (see Exhibit p. 12):

My concern with the tentative recommendation is that the
withdrawal of any of each spouse’s separate property assets from
an existing trust by that spouse …, even where the spouses have
previously characterized the trust assets and have waived marital
rights in the other spouse’s separate property assets under Probate
Code §§ 140-147 and 21611(c), still would be prohibited under your
commission’s proposals.

There will be cases where the proper characterization of property as separate

is obvious at the outset. However, the staff does not see how to draft a rule that

distinguishes between “obvious” cases and “difficult” cases. Clearly, a written

agreement providing that an asset is separate property is a strong indication of

the asset’s character, and we could create an exception for property that is

characterized as separate by agreement of the parties or an express waiver of one

party’s rights. However, the validity of such agreements is not always certain.

For example, the California Supreme Court is currently considering whether a

prenuptial agreement between professional baseball player Barry Bonds and his

former wife is valid, based on the fact that Ms. Bonds did not have independent

counsel before signing the agreement.

The Commission previously considered and rejected an exception for

property characterized as separate in a written agreement of the parties, because

of uncertainty about the enforceability of any particular agreement. This may be

overprotective,  but the  ATRO is clearly intended to be very protective of marital

assets. Existing law restrains both community and separate property

transactions. The proposed law probably should as well. In cases where an asset
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is obviously separate property, it should not be too burdensome to obtain

spousal consent or an order of the court authorizing an estate planning change

affecting that asset. The staff recommends against exempting separate property

from the ATRO.

Modification of Terms Other Than Beneficiary Designation

Mr. McCown is also concerned that the proposed law would restrain

modification of trust terms other than the beneficiary designation (e.g., a change

in trustee). See Exhibit p. 12. Because the purpose of the ATRO is to prevent

dissipation or concealment of property, one can argue that modification of trust

terms that do not directly affect property distribution should not be restrained.

This principle could be implemented by limiting the restraint to modification of a

beneficiary designation, thus:

Restraining both parties from creating or modifying a
nonprobate transfer or changing the beneficiary of an existing
nonprobate transfer without the written consent of the other party
or an order of the court. Nothing in this section restrains revocation
of a nonprobate transfer, severance of a joint tenancy, or the
creation, modification, or revocation of a will.

On the other hand, there may be indirect consequences affecting property

distribution that could follow from changes other than a change in beneficiary.

The staff would like to solicit further input from the estate planning

community before such a change is made.

JOINT TENANCY

Commentators raise two issues regarding severance of joint tenancy: (1) No

change to existing law is necessary. (2) More thought should be given to how

“severance” applies to joint bank accounts, joint brokerage accounts, and jointly-

registered Series EE bonds. These issues are discussed below:

Adequacy of Existing Law

The Bar Association of San Francisco comments that existing Family Code

Section 2040 “clearly allows for the termination or conversion of a joint tenancy

to a tenancy in common.” See Exhibit p. 9. The staff disagrees. The question of

whether the ATRO restrains severance of joint tenancy is not clear-cut. In fact, the

question was recently the subject of appellate litigation. See Estate of Mitchell, 76

Cal. App. 4th 1378 (1999). In Mitchell, the court considered and rejected many
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arguments for the proposition that the ATRO does not restrain severance of a

joint tenancy, including the argument implicitly advanced by the Bar Association

of San Francisco — that it would be illogical for Section 2040 to simultaneously

restrain severance of joint tenancy and warn parties to consider changing title of

joint tenancy property in order to avoid unintended consequences if one of them

should die during the proceeding. See Fam. Code § 2040(b) (warning required on

summons form). As the Mitchell court correctly points out, restraint under the

ATRO is not absolute — restrained changes can be made after obtaining spousal

consent or an order of the court. Thus there is no logical inconsistency in Section

2040. The Legislature could have chosen to warn the parties that they may wish

to sever a joint tenancy, while also requiring that a party obtain spousal consent

or court order before doing so.

Ultimately, the Mitchell court concluded that the ATRO does not restrain

severance of a joint tenancy (because severance of a joint tenancy only disposes

of an expectancy, not property). The court’s reasoning is persuasive. However,

there is no guarantee that other courts will reach the same conclusion. The staff

believes that it is helpful for the proposed law to expressly provide that the

ATRO does not restrain severance of a joint tenancy.

Joint Bank Accounts, Brokerage Accounts, and Series EE bonds

Mr. Birnberg writes (see Exhibit p. 3):

My last concern (or inquiry) is how the joint tenancy severance
concept applies to joint tenancies that do not require severance,
such as joint bank accounts, joint brokerage accounts and joint
Series EE bonds. I think further consideration needs to be given to
these peculiar types of assets which are commonly thought of as
joint tenancies but which have different ownership attributes.

The proposed law provides that “severance of a joint tenancy” is not

restrained. Mr. Birnberg is correct that “severance” may not be the best term to

describe termination of a right of survivorship in some types of joint tenancy. For

example, Probate Code Section 5303 speaks instead of “eliminating” a right of

survivorship in a multiple-party account. It would probably be clearer to replace

“severance of a joint tenancy” with more common terminology, thus:

Restraining both parties from creating or modifying a
nonprobate transfer without the written consent of the other party
or an order of the court. Nothing in this section restrains revocation
of a nonprobate transfer, severance of a joint tenancy elimination of
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a right of survivorship between owners of jointly-owned property,
or the creation, modification, or revocation of a will.

This language would govern severance of joint tenancy in real property, as well

as cancellation or elimination of survivorship rights in personal property joint

tenancies. The staff recommends this change.

Series EE bonds and securities are both subject to other laws requiring

spousal consent in order to eliminate survivorship in cases of spousal joint-

ownership. Section 353.51 of Title 31 of the Code of Federal Regulations provides

that a request to change the ownership attributes of a jointly-owned Series EE

bond must be signed by both co-owners (except that a single co-owner may sign

to eliminate that co-owner’s rights). Similarly, Probate Code Section 5506

provides that all joint owners must act in order to change the registration of a

jointly-owned security. It might be helpful to point out these independent

restrictions in the Comment to Section 2040:

Comment. Section 2040 is amended to clarify the scope of the
automatic temporary restraining order with respect to estate
planning changes. The fact that the restraining order does not
restrain revocation of a nonprobate transfer does not mean that
such a provision is necessarily subject to revocation by a party. The
question of whether a nonprobate transfer is subject to revocation is
governed by the terms of the nonprobate transfer and applicable
substantive law. See, e.g., Prob. Code § 5506 (action by all surviving
joint owners required to cancel beneficiary registration of jointly-
owned security); 31 C.F.R. § 353.51 (restricting changes in
ownership of jointly-owned Series EE savings bond).

PROBATE PROCEEDING

Mr. McCown suggests that the Probate Court might be an appropriate

alternative forum for seeking court approval of a restrained estate planning

change. See Exhibit p. 12:

If the primary goal in this endeavor is to prevent the unjust
dissipation and/or concealment of marital assets by either party,
you might consider instead a variation of the Petition for
Instructions under Probate Code § 17200 et seq. wherein the Probate
Court, sitting with the full power of the Superior Court, could
provide a timely interim and non-Family Court hearing regarding
…intended modifications … to assure the Court and the other party
to the divorce action that assets are not being concealed or wasted,
but still permitting each of the parties the greatest latitude and
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authority to make these important (albeit crucial, in some cases)
modifications in their estate plans while the bifurcated divorce
action property settlement matter is pending. …

I suggest the Probate Court here only because either party’s
death (or incapacity) while a dissolution action is pending would
likely end up before that Probate Judge or Commissioner (as here
in Kern County) for interpretation of the trust and or accounting
and reporting to the beneficiaries, in any event. Such a procedure
might also lessen the burden on the Family Court Judges to “learn
probate” … in order to decide these interim family estate planning
procedures themselves. Ultimately, the Family Court could exercise
its authority to make “final” determinations of the community v.
separate property characterization of assets, as it has for many
years in dissolution proceedings.

One advantage of invoking the superior court’s probate jurisdiction in these

matters would be the possible involvement of judges with greater expertise in

estate planning matters, especially in courts with specialized probate

departments. However, it seems likely that the critical issue involved in

determining whether a particular estate planning change should be permitted

will often be a determination of the respective rights of the parties in the

property affected by the proposed change — an issue that the judge in the

pending dissolution proceeding may be best qualified to decide. Thus, it isn’t

clear that a separate probate proceeding would expedite matters or result in a

better decision. Unless there is additional support for this proposal, the staff

recommends against it.

TECHNICAL SUGGESTIONS

Under existing law, Family Code Section 2040(a)(2) restrains the transfer or

disposition of property during dissolution of marriage. The second sentence of

proposed Section 2040(a)(4) provides: “Nothing in this section restrains

revocation of a nonprobate transfer, severance of a joint tenancy, or the creation,

modification, or revocation of a will.” Mr. Birnberg suggests two technical

changes to clarify that the general property restraint in (a)(2) is qualified by the

second sentence in (a)(4):

(1) He proposes making the second sentence in (a)(4) a separate
subdivision. This would help highlight the fact that the limitation
stated in the provision applies to the entire section. The staff has
no objection to making this change.
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(2) He proposes adding a prefatory clause to subdivision (a)(2)
expressly stating that it is qualified by the second sentence of
subdivision (a)(4) — “Except as provided in paragraph (4) …” This
would add to the complexity of an already complex provision, and
the staff is not convinced that the change is necessary. The
second sentence of (a)(4) is quite clear and expressly limits the
entire section.

The State Bar Family Law Section Executive Committee believes that it would

be helpful if the proposed definition of “nonprobate transfer” were included in

the summary of the restraining order that is printed on the reverse of the

summons form. See Exhibit p. 5. The printed summary of the effect of the

restraining order closely parallels the substantive provisions of Section 2040. It

seems likely that a revised summary describing the effect of the ATRO under the

proposed law would include the definition of nonprobate transfer. This

likelihood would be perhaps be increased if the definition subdivision were

moved to follow immediately after provisions detailing the content of the ATRO.

The staff recommends that this change be made.

CONCLUSION

The Commentators generally agree that the proposed law would be helpful.

Most of the provisions of the proposed law are acceptable to all commentators.

Therefore, the staff recommends preparation of a draft recommendation, with

whatever changes that the Commission finds appropriate. Commentators whose

suggestions are not accepted by the Commission would then have another

opportunity to offer comments supporting the changes they propose, before the

recommendation becomes final.

Respectfully submitted,

Brian Hebert
Staff Counsel
































