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First Supplement to Memorandum 2000-50

Rules of Construction for Trusts (Comments of Jim Deeringer)

Attached as an Exhibit is a letter from Jim Deeringer, who has reviewed

Professor McGovern’s study on behalf of the Executive Committee of the Estate

Planning, Trust, and Probate Law Section of the State Bar. Mr. Deeringer’s

comments are summarized below.

Prob. Code § 21102. Intention of transferor; rules of construction apply unless

instrument indicates contrary intention

Professor McGovern proposes to revise this section as follows:

21102. (a) The intention of the transferor as expressed in the
instrument controls the legal effect of the dispositions made in the
instrument.

(b) The rules of construction expressed in this part apply where
the intention of the transferor is not indicated by the instrument in
the absence of a finding of contrary intent by the transferor.

The staff agrees with the proposed amendment of subdivision (b) but not of

subdivision (a). Mr. Deeringer takes the opposite position — he agrees with the

proposed amendment of subdivision (a) but not of subdivision (b). He suggests

the following emendation of Professor McGovern’s rewrite of subdivision (b):

(b) The rules of construction expressed in this part apply in the
absence of a an express statement of intent in the instrument or a
court finding of contrary intent by on the part of the transferor.

“This wording would allow extrinsic evidence to override the rules of

construction but not express statements of intent, which is, I believe, the result

we want.” Exhibit pp. 1-2.

Prob. Code § 21104. “Testamentary gift” defined

Mr. Deeringer notes the anomalous use of the term “testamentary” gift to

include a nontestamentary (nonprobate) transfer. He would at least make that

usage more explicit in the statute.
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21104. As used in this part, “testamentary gift” means a transfer
in possession or enjoyment, including a nonprobate transfer, that
takes effect at or after death.

Mr. Deeringer would actually prefer to replace the term “testamentary gift”

with a more appropriate term, such as “at-death transfer”. (This is a term

frequently used by attorneys and other estate planning professionals in the tax

planning context.)

21104. As used in this part, “testamentary gift” “at-death
transfer” means a transfer in possession or enjoyment that takes
effect at or after death.

Mr. Deeringer notes that this term is not completely satisfactory either, since it

may imply that only transfers of present interests and not future interests are

covered. But it is preferable to “testamentary gift”.

Prob. Code § 21110. Anti-lapse

Express Requirement of Survival

Professor McGovern recommends that words of survival in an instrument

should be subject to extrinsic evidence of the donor’s intent:

...
(b) (c) The issue of a deceased transferee beneficiary do not take

in the transferee’s beneficiary’s place if the instrument expresses
transferor expressed a contrary intention or a substitute disposition.
A requirement that the initial transferee survive for a specified
period of time after the death of the transferor constitutes a
contrary intention. A requirement that the initial transferee survive
until a future time that is related to the probate of the transferor’s
will or administration of the estate of the transferor constitutes a
contrary intention. With respect to multiple beneficiaries or a class
of beneficiaries, a contrary intention is not expressed by a devise to
the “surviving” beneficiaries or to “the survivor or survivors” of
them, or words of similar import, in the absence of additional
evidence.

Mr. Deeringer reports that the State Bar Executive Committee

overwhelmingly favors retaining existing California law on this point — namely,

that an express requirement of survival indicates an intention that the anti-lapse

rule not apply (at least to the extent that the instrument in question is lawyer-

prepared). It is the Committee’s experience that lawyers use language of survival
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purposefully to express the donor’s actual intent. “Words of survivorship,

without more, do not, in our experience, imply an intent to benefit the issue of a

predeceased transferee.” Exhibit, p. 3. Mr. Deeringer states that a change in the

anti-lapse rule, particularly if applied retroactively, would create a great many

administration problems and require the sale of tangible personal property in

many cases where no such sale was contemplated by the transferor.

Mr. Deeringer notes that this concern relates primarily to attorney-drafted

language of survival. However, he thinks that an effort to distinguish between

attorney-drafted instruments and others would be difficult to effectuate, and a

uniform rule that gives effect to survival language is probably preferable.

Application of Anti-Lapse Statute to Future Interests

Mr. Deeringer agrees with Professor McGovern’s position on vesting of future

interests, and suggests a few minor changes in wording:

21110. (a) As used in this section:
(1) “Beneficiary” means a beneficiary who is kindred of the

transferor or kindred of a surviving, deceased, or former spouse of
the transferor.

(2) A beneficiary under a class gift is a beneficiary unless the
beneficiary’s death occurred before the execution of the instrument
of transfer and that fact was known to the transferor when the
instrument of transfer was executed.

(b) Subject to subdivision (c), (1) if a beneficiary of a
testamentary gift at-death transfer is dead when the instrument of
transfer is executed, or is treated as if the beneficiary predeceased
the transferor, or fails to survive the transferor or (2) if the
beneficiary of a future interest in any gift fails to survive until a
future time required by the instrument of transfer (as interpreted
by the preceding section), the issue of the deceased beneficiary shall
take in the beneficiary’s place in the manner provided in Section
240.

...

Prob. Code § 21116. Vesting of testamentary disposition

Mr. Deeringer questions Professor McGovern’s suggested repeal of Section

21116. While the provision is inappropriately applied to future interests, it may

be useful as applied to present interests. “In the administration of decedent’s

estates and trusts, it is helpful to have authority for the proposition that a

beneficiary of a present interest is the owner of that interest as of the moment of

death, subject only to administration of the estate or trust.” Exhibit p. 4.
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Mr. Deeringer floats a possible revision along these lines:

21116. A testamentary disposition by an instrument, including a
transfer to a person on attaining majority, An at-death transfer of a
present interest is presumed to vest at the transferor’s death.

He concludes, however that as so revised the principle seems self-evident;

Professor McGovern is probably correct that we do not need the section at all.

Prob. Code § 21120. Every expression given some effect; intestacy avoided

Professor McGovern notes the application of Section 21120 primarily to wills,

but recommends no change in this section. Mr. Deeringer thinks it would be

helpful to keep the provision and write it so that the principle applies to transfers

by trust as well as by will:

21120. The words of an instrument are to receive an
interpretation that will give every expression some effect, rather
than one that will render any of the expressions inoperative.
Preference is to be given to an interpretation of an instrument that
will prevent intestacy failure of a transfer, rather than one that will
result in an intestacy failure of a transfer.

Prob. Code § 21133. Unpaid proceeds of sale, condemnation, or insurance;
property obtained as a result of foreclosure

Prob. Code § 21134. Sale by conservator; payment of proceeds of specifically
devised property to conservator

Professor McGovern would repeal Sections 21133 and 21134 on the basis that

California case law on ademption is adequate; the provisions do not serve a

useful purpose.

Mr. Deeringer agrees with the premise, but not the conclusion — “The virtue

of specific statutes such as §§ 21133 and 21134 is that they foreclose litigation

(and even the necessity of uncontested petitions for orders determining

entitlement to distribution) by leaving no doubt as to the proper result in such

cases.” Exhibit p. 5. Unless the California courts have unambiguously and

uniformly ruled on each of the questions presented in the sections, he would not

repeal them.

21133. A recipient of a specific gift has the right to the remaining
property specifically given and all of the following:
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(a) Any balance of the purchase price (together with any
security interest) owing from a purchaser to the transferor at death
by reason of sale of the property.

(b) Any amount of an eminent domain award for the taking of
the property unpaid at death.

(c) Any proceeds unpaid at death on fire or casualty insurance
on the property.

(d) Property owned by the transferor at death as a result of
foreclosure, or obtained in lieu of foreclosure, of the security for a
specifically given obligation.

21134. (a) Except as otherwise provided in this section, if
specifically given property is sold by a conservator, the beneficiary
of the specific gift has the right to a general pecuniary gift equal to
the net sale price of the property.

(b) Except as otherwise provided in this section, if an eminent
domain award for the taking of specifically given property is paid
to a conservator, or if the proceeds on fire or casualty insurance on
specifically gifted property are paid to a conservator, the recipient
of the specific gift has the right to a general pecuniary gift equal to
the eminent domain award or the insurance proceeds.

(c) This section does not apply if, after the sale, condemnation,
fire, or casualty, the conservatorship is terminated and the
transferor survives the termination by one year.

(d) The right of the beneficiary of the specific gift under this
section shall be reduced by any right the beneficiary has under
Section 21133.

Prob. Code § 21135. Ademption by satisfaction

Professor McGovern would repeal the Section 21135 rule on advancements as

unnecessary and imposing an obstacle to ascertaining intent. Mr. Deeringer

would not want to see the provision repealed — the premature satisfaction

problem arises frequently and justifies this sort of specific treatment. “The

specificity of this section has no doubt prevented much litigation.” Exhibit p. 5.

Mr. Deeringer suggests that the concern about ascertaining the transferor’s

intent could be addressed by expanding the provision:

21135. (a) Property given by a transferor during his or her
lifetime to a beneficiary is treated as a satisfaction of a testamentary
gift an at-death transfer to that person in whole or in part only if
one of the following conditions is satisfied:

(1) The instrument provides for deduction of the lifetime gift
from the testamentary gift at-death transfer.

(2) The transferor declares in a contemporaneous writing that
the transfer is to be deducted from the testamentary gift at-death
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transfer or is in satisfaction of the testamentary gift at-death
transfer.

(3) The transferee acknowledges in writing that the gift is in
satisfaction of the testamentary gift at-death transfer.

(4) A court finds that the lifetime transfer was intended by the
transferor to be in satisfaction of the at-death transfer.

(b) Subject to subdivision (c), for the purpose of partial
satisfaction, property given during lifetime is valued as of the time
the transferee came into possession or enjoyment of the property or
as of the time of death of the transferor, whichever occurs first.

(c) If the value of the gift is expressed in the contemporaneous
writing of the transferor, or in an acknowledgment of the transferee
made contemporaneously with the gift, that value is conclusive in
the division and distribution of the estate.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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