CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study L-605 July 14, 2000

First Supplement to Memorandum 2000-50

Rules of Construction for Trusts (Comments of Jim Deeringer)

Attached as an Exhibit is a letter from Jim Deeringer, who has reviewed
Professor McGovern’s study on behalf of the Executive Committee of the Estate
Planning, Trust, and Probate Law Section of the State Bar. Mr. Deeringer’s
comments are summarized below.

Prob. Code § 21102. Intention of transferor; rules of construction apply unless
instrument indicates contrary intention
Professor McGovern proposes to revise this section as follows:

21102. (a) The intention of the transferor as—expressed-in-the
strument controls the legal effect of the dispositions made in the

instrument.
(b) The rules of construction expressed in this part apply where
he i . i F . indi | by the i in

the absence of a finding of contrary intent by the transferor.

The staff agrees with the proposed amendment of subdivision (b) but not of
subdivision (a). Mr. Deeringer takes the opposite position — he agrees with the
proposed amendment of subdivision (a) but not of subdivision (b). He suggests
the following emendation of Professor McGovern’s rewrite of subdivision (b):

(b) The rules of construction expressed in this part apply in the

absence of a an express statement of intent in the instrument or a
court finding of contrary intent by on the part of the transferor.

“This wording would allow extrinsic evidence to override the rules of
construction but not express statements of intent, which is, | believe, the result
we want.” Exhibit pp. 1-2.

Prob. Code § 21104. “Testamentary gift” defined

Mr. Deeringer notes the anomalous use of the term “testamentary” gift to
include a nontestamentary (nonprobate) transfer. He would at least make that
usage more explicit in the statute.



21104. As used in this part, “testamentary gift” means a transfer
in possession or enjoyment, including a nonprobate transfer, that
takes effect at or after death.

Mr. Deeringer would actually prefer to replace the term *“testamentary gift”
with a more appropriate term, such as “at-death transfer”. (This is a term
frequently used by attorneys and other estate planning professionals in the tax
planning context.)

21104. As used in this part, “testamentary—gift” “at-death

transfer” means a transfer in possession or enjoyment that takes
effect at or after death.

Mr. Deeringer notes that this term is not completely satisfactory either, since it
may imply that only transfers of present interests and not future interests are
covered. But it is preferable to “testamentary gift”.

Prob. Code § 21110. Anti-lapse

Express Requirement of Survival
Professor McGovern recommends that words of survival in an instrument
should be subject to extrinsic evidence of the donor’s intent:

{b) (c) The issue of a deceased transferee beneficiary do not take

in the transferee’s beneficiary’s place if the iastrument-expresses
transferor expressed a contrary intention er-a-substitute-disposition.
A-requirement that-the -initial transfereesurvive for 2 s_peellled
period e_l time alltel tlne. death GII H'Ie t.'e.".'SIIE'e' GFG"St'theS. a

H'.'IEI'I a Iutlun_e time that 'Sf ||elatee| to H;e lpnebate Fel the transferors

contrary-intention. With respect to multiple beneficiaries or a class
of beneficiaries, a contrary intention is not expressed by a devise to
the “surviving” beneficiaries or to “the survivor or survivors” of
them, or words of similar import, in the absence of additional
evidence.

Mr. Deeringer reports that the State Bar Executive Committee
overwhelmingly favors retaining existing California law on this point — namely,
that an express requirement of survival indicates an intention that the anti-lapse
rule not apply (at least to the extent that the instrument in question is lawyer-
prepared). It is the Committee’s experience that lawyers use language of survival



purposefully to express the donor’s actual intent. “Words of survivorship,
without more, do not, in our experience, imply an intent to benefit the issue of a
predeceased transferee.” Exhibit, p. 3. Mr. Deeringer states that a change in the
anti-lapse rule, particularly if applied retroactively, would create a great many
administration problems and require the sale of tangible personal property in
many cases where no such sale was contemplated by the transferor.

Mr. Deeringer notes that this concern relates primarily to attorney-drafted
language of survival. However, he thinks that an effort to distinguish between
attorney-drafted instruments and others would be difficult to effectuate, and a
uniform rule that gives effect to survival language is probably preferable.

Application of Anti-Lapse Statute to Future Interests
Mr. Deeringer agrees with Professor McGovern’s position on vesting of future
interests, and suggests a few minor changes in wording:

21110. (a) As used in this section:

(1) “Beneficiary” means a beneficiary who is kindred of the
transferor or kindred of a surviving, deceased, or former spouse of
the transferor.

(2) A beneficiary under a class gift is a beneficiary unless the
beneficiary’s death occurred before the execution of the instrument
of transfer and that fact was known to the transferor when the
instrument ef-transfer was executed.

(b) Subject to subdivision (c), (1) if a beneficiary of a
testamentary-gift at-death transfer is dead when the instrument of
transfer is executed, or is treated as if the beneficiary predeceased
the transferor, or fails to survive the transferor or (2) if the
beneficiary of a future interest in any gift fails to survive until a
future time required by the instrument of-transfer (as interpreted
by the preceding section), the issue of the deceased beneficiary shall
take in the beneficiary’s place in the manner provided in Section
240.

Prob. Code § 21116. Vesting of testamentary disposition

Mr. Deeringer questions Professor McGovern’s suggested repeal of Section
21116. While the provision is inappropriately applied to future interests, it may
be useful as applied to present interests. “In the administration of decedent’s
estates and trusts, it is helpful to have authority for the proposition that a
beneficiary of a present interest is the owner of that interest as of the moment of
death, subject only to administration of the estate or trust.” Exhibit p. 4.
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Mr. Deeringer floats a possible revision along these lines:

21116. A testamentary disposition by an instrument, including a
transfer-to-a person-on-attaining-rmajority, An at-death transfer of a

present interest is presumed to vest at the transferor’s death.

He concludes, however that as so revised the principle seems self-evident;
Professor McGovern is probably correct that we do not need the section at all.

Prob. Code § 21120. Every expression given some effect; intestacy avoided
Professor McGovern notes the application of Section 21120 primarily to wills,
but recommends no change in this section. Mr. Deeringer thinks it would be
helpful to keep the provision and write it so that the principle applies to transfers
by trust as well as by will:
21120. The words of an instrument are to receive an
interpretation that will give every expression some effect, rather
than one that will render any of the expressions inoperative.
Preference is to be given to an interpretation of an instrument that

will prevent intestacy failure of a transfer, rather than one that will
result in an-intestaey failure of a transfer.

Prob. Code § 21133. Unpaid proceeds of sale, condemnation, or insurance;
property obtained as a result of foreclosure

Prob. Code § 21134. Sale by conservator; payment of proceeds of specifically
devised property to conservator

Professor McGovern would repeal Sections 21133 and 21134 on the basis that
California case law on ademption is adequate; the provisions do not serve a
useful purpose.

Mr. Deeringer agrees with the premise, but not the conclusion — “The virtue
of specific statutes such as 88 21133 and 21134 is that they foreclose litigation
(and even the necessity of uncontested petitions for orders determining
entitlement to distribution) by leaving no doubt as to the proper result in such
cases.” Exhibit p. 5. Unless the California courts have unambiguously and
uniformly ruled on each of the questions presented in the sections, he would not
repeal them.

21133. A recipient of a specific gift has the right to the remaining
property specifically given and all of the following:



(@) Any balance of the purchase price (together with any
security interest) owing from a purchaser to the transferor at death
by reason of sale of the property.

(b) Any amount of an eminent domain award for the taking of
the property unpaid at death.

(c) Any proceeds unpaid at death on fire or casualty insurance
on the property.

(d) Property owned by the transferor at death as a result of
foreclosure, or obtained in lieu of foreclosure, of the security for a
specifically given obligation.

21134. (a) Except as otherwise provided in this section, if
specifically given property is sold by a conservator, the beneficiary
of the specific gift has the right to a general pecuniary gift equal to
the net sale price of the property.

(b) Except as otherwise provided in this section, if an eminent
domain award for the taking of specifically given property is paid
to a conservator, or if the proceeds on fire or casualty insurance on
specifically gifted property are paid to a conservator, the recipient
of the specific gift has the right to a general pecuniary gift equal to
the eminent domain award or the insurance proceeds.

(c) This section does not apply if, after the sale, condemnation,
fire, or casualty, the conservatorship is terminated and the
transferor survives the termination by one year.

(d) The right of the beneficiary of the specific gift under this
section shall be reduced by any right the beneficiary has under
Section 21133.

Prob. Code § 21135. Ademption by satisfaction
Professor McGovern would repeal the Section 21135 rule on advancements as
unnecessary and imposing an obstacle to ascertaining intent. Mr. Deeringer
would not want to see the provision repealed — the premature satisfaction
problem arises frequently and justifies this sort of specific treatment. “The
specificity of this section has no doubt prevented much litigation.” Exhibit p. 5.
Mr. Deeringer suggests that the concern about ascertaining the transferor’s
intent could be addressed by expanding the provision:
21135. (a) Property given by a transferor during his or her
lifetime to a beneficiary is treated as a satisfaction of a-testamentary
gift an at-death transfer to that person in whole or in part only if

one of the following conditions is satisfied:
(1) The instrument provides for deduction of the lifetime gift

from the testamentary-gift at-death transfer.

(2) The transferor declares in a contemporaneous writing that
the transfer is to be deducted from the testamentarygift at-death
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transfer or is in satisfaction of the testamentary—gift at-death
transfer.

(3) The transferee acknowledges in writing that the gift is in
satisfaction of the testamentary-gift at-death transfer.

(4) A court finds that the lifetime transfer was intended by the
transferor to be in satisfaction of the at-death transfer.

(b) Subject to subdivision (c), for the purpose of partial
satisfaction, property given during lifetime is valued as of the time
the transferee came into possession or enjoyment of the property or
as of the time of death of the transferor, whichever occurs first.

(c) If the value of the gift is expressed in the contemporaneous
writing of the transferor, or in an acknowledgment of the transferee
made contemporaneously with the gift, that value is conclusive in
the division and distribution of the estate.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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Re: Rules of Construction: Probate Code Sections 21101-21140

Dear Commissioners and Staff:

On behalf of the Executive Comniittee of the Estate Planning, Trust, and Probate Law Section of
the State Bar, I have reviewed Professor McGovern’s March 2000 study on the Probate Code
rules of construction. Unfortunately, I am not able to attend the Commission’s July 20, 2000
meeting and therefore must offer my comments in writing.

The following comments are all my own, except for the comments on Section 21 110 (anti-lapse).
which reflect input from the Executive Committee as a whole.

§ 21102, Intention of transferor

The title of our existing §2 1102 is “Intention of Transferor” rather than “Intention of Testator™,
and I assume that Prof. McGovern's use of the word “testator™ in his study was inadvertant and
does not indicate an intention to change the title.

[ agree that one should be able to consider extrinsic evidence of intent and not simply the intent
“as expressed in the tnstrument™. [ also agree with Prof. McGovern’s statement that the rules of
consirtction shouid be subjece to override by extrinsic evidence even if express statements Wi (he
instrument are not. However, Prol. McGavern's proposed revisions of this section appear to go
beyond the implementation of these principles and give foo little deterence to the transteror’s
express statements of intent.

The wording of Prof. McGovern's proposed subsection (b would require the parties to fall back
on the rules of construction. even in the face of express statements of contrary intent in the
instrument, unless a court (presumably} had found that such written expressions of intent did in
tact reflect the trunsferor’s intent. This would not be a helpful change in the Jaw.

Fsuggest that subsection (b) read: *“The rules of construction expressed in this part apply in
the absence of an express statement of intent in the instrument or a court finding of
contrary intent on the part of the transferor.” This wording would adlow exirinsic evidence
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to override the rules of construction hut not express statements of intent, which is, I believe, the
result we want.

§21104. “Testamentary eift” defined

The word “testamentary™, as Prof. McGovern notes, is historicatly associated with wills;
theretore, 1t is not obvious. as it should be, that the term “testamentary gift” is intended to apply
to nonprobate as well as probate transfers. This problem becomes more significant than it would
pe atherwise if the terni 1s inserted into revised 9821109 and 21110, as Prof. McGovern has
suggested,

One could use the term “at-death transfer” instead, but that term may imply that only present
interest transfers are included and not future interests (although the definition itselt clears that
up). As an alternative, one could retain the term “testamentary gift” but say that it means “a
transfer in possession or enjoyment, including a nonprobate transfer, that takes effect at or after
death.” The term “at-death transfer” is frequently used by attorneys and other estate planning
professionals in the tax planning context and is more obvious. I prefer that term to “testamentary
gift”, regardless how the latter is defined.

S821109 and 21110: Survivorship and Anti-lapse

Effect of Survivorship Language. Prof, McGovern appropriately gives much attention in
his discusston of these sections to the proper cffect of words of survivorship in a transfer. |
prepared a memorandum for my Executive Committee outlining this issue, the UPC approach.
and the past and present California rules, and presenting Prot. McGovern's reconumendations.

The Excenive Committee overwhehningly favors retaming Calilornia’s current approach to
survivorsolp lunguage, namely, that ain cxpress reguireiiwent of suivivoiship indicates an intentivn
that the anti-lapse rule not apply, at least to the extent that the instrument in guestion is lawyer-
prepared.

We are not at atl persuaded by the UPC Comment to the effect that words of survivorship tend to
reflect the drafter’s torm language more than they do the transferor’s intent. Our expericnee as
drafting attorneys is (o the contrary. First. a competent attorney does typically ask the client who
states desire to make a transfer “to my children™ for example, whether the client wishes to have
the share of a predeceased child pass to his or herissue. Sccond. we use words of survivorship
when the client has expressed 10 us an intention o henefit only the person or class members in
quesion and not their issue. While the client may not Tully understand how or why survivorship
language accomplishes the goul of benelitting onty the transteree or e surviving members ot o
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stated class, the drafting lawyer knows what such language accomplishes and (if the drafter 13
competent}), he or she uses such language intentionally, to achieve the client’s stated goal,

I the client wants the gift to pass o the issue of a predeceased transferce, the instrument will, in
the case of a transter to one individual, either omit any reterence @ survival or follow the
survivorship tanguage with an alternative gift to issue. I the client wants to benetit only the
surviving members of a class, the instrument will either (a) divide the property in question into
shares, with the share of a predeceased cliass member passing to his or her issue. or {b) include
words of survivorsinp but ioliow those worgs with an alternative gitt to issue. Words of
survivorship, without more, do nol. in our experience, imply an intent to benelit the issue of a
predeceased transteree.

Each of us on the Executive Committee who is in private practice has drafted many hundreds of
transfers of tangible personal property, in particular, which include words of survivorship
without a following alternative gift to tssue. We know that our chients in these cases did not wish
to have the share of any predeceased child pass to his or her issue. A change in the anti-lapse
rule, applied to all instruments regardless of the time of execution, would create a great many
administration problems and require the sale of tangible personal property in many cases where
no such sale was contemplated by the transteror.

Prof. McGovern™s recommendation apparently would allow for override of the anti-lapse ruie in
the case of a transfer “to my sister, Dolly Donee, if she survives me,” but it would cause the rule
o apply in the case of a class gift that uses survivorship language. We cannot see any reason (o
make a distinction in this respect between gifts to one individual and cluss gifts.

However, our Executive Committee discussion did not reach the question whether the anti-lapse
statute should trump survivorship languuge in the case of heneficiary designations (as opposed 1o
wilhy, trusis, and other attomey-diafted Instrumuenmisy, I such canos ong cunnet suppase that the
attormey’s form book has determined the expression of the gift: instead. the transferor has more
ltkely used his or her own words. Is a layperson likely to use words of survivorship when he or
she really intends to benelit the issue of a predeceased designee? Tbelieve itis more likely that a
tayperson’s use of survivorship language reflects an intention to benetit the named person only or
the surviving members of the descrihed class.

In any event, a distinction hetween attarney-drafted transters and non-attorney dratted transters
would be difficult to draft mto the statuee. [ suspect that if the question were posed 1o them. the

Executive Commiltee would prefer a unttori rule that gives etfect Lo survivorshap language.

Vesting of Futwre frrerests. Feoncar wilth Prot, MeGovern™s recommendation conceraing
the vesting of futere interests. The Exccutive Comnutree s mitial reacticn o the issue was the
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same as mine. although most conceded that the issue was a litile too involved for them to give a
final and definitive opinion after tive minutes of discussion, my earlier memo notwithstanding.

We may ultimately get some dissent on this question. but [ doubt that the committee as a whole
will adopt a contrary view.

A couple of additional comments on Prot. McGovern’s proposed lunguage:

(1) For reasons explained above in my discussion of §21 104, we may create less confusion by
using the term “at-death transfer™ instead of “testamentary gift”,

(2) Do we need to refer to «n “imstrument of trarnsjer™? The term “instrument” is defined
adequately in §45 and is used elsewhere in the Rules of Construction without modifiers. [
suggest that we simply refer to an “instrument”™.

821116, Testamentary disposition vests at death

[agree with Prof. McGovern's observation that this section is in conflict with the rule that
postpones vesting of future interests until the time when the interest vests in current enjoyment.
At a minimum. this section must be made inapplicable to future intcrests.

However, this section may saill be usetul as it applics to dispositions of present interests. In the
adiministration of decedent’s estates and trusts, it is helpful to have authority for the proposition
that a beneficiary of a4 present interest is the owaer of that interest us of the moment of death,
subject only to adnunistration of the estate or trust,

If the section is retained tn any form, we will have to deal with the appropriateness of the term
“testamentary disposition”™. As Prol. McGovern notes elsewhere in his study, the term contrasts
with the term “testamentary gift”, which is defined in §21104. In my discussion of §21 104

above, I suggested the term “at-death transter™ as a substitute for “lestamentary gitt™.

If my suggested terminology were used, the section coutd perhaps read: “*An at-death transfer
of a present interest is presumed to vest at the transferor’s death.” When I rephrase the
statute in this manner. 1l seems so self-evident that Lam more inclined to agree with Prof.,
McGovern after all. Maybe we don’t need 1his section at all.

S21120. Avordance ol intestacy

I disagree with the statement that courts pay only lip service to the concept of avoiding inlestacy.
and [believe it would be helptul to draft this section inw manner that applies the principle o
transters by trust as well us by will.
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Perhaps the last sentence of the section could read: “Preference is to be given to an
interpretation of an instrument that will prevent failure of a transfer rather than te one
that will result in a failed transfer.”

S821133 and 21134, Rishts of recipient of specific oift

These two sections deal with various situations where ademption can fairly be presumed not to
have been the wansferor’s intention.  Prot. McGaovern questions whether California courts really
need statutory guidance in such cases.

Fagree that our courts would probably decide cases presenting the statutory facts in the same
manncr as the statute provides. However. do we want to require the courts to make these
decisions? The virtue of specific statutes such as $§21133 and 21134 is that they foreclose
litigation (and even the necessity of uncontested petitions for orders determining entitlement to
distribution) by leaving no doubt as to the proper result in such cases. Unless California courts
have unambiguously and uniformly ruled on cach of the questions presented in these sections, 1
would not favor simply repealing the section.

821135, Satsfaction of testamentary gift

{ would not wanl to sec this section repealed. The premature satisfaction problem arises
frequently and, in my view, justifies this sort of specific treatment. The specificity of this scction
has no doubt prevented much litigation.

[agree that the section leaves no room for introduction of otfrer evidence ol the transferor’s
intent. Perhups a subdivision (3) should be added to subsection (), reading as follows: “(3) A
court finds that the lifetime transfer was intended by the transferor to be in satisfaction of
the at-death transtec.”

Again, the term “testamentary gift” shoutd be reconsidered and the term “at-death transfer”
perhaps substituted.

Incidentally, §21135, s quoted in the study, omits subsection {¢).
By copy of this tetter, am informing my tellow members of the Estate Planning Committee of

the Exccutive Commutice of my comments and inviting them to coneur or disagree. As [ receive
further comments from other committee mentbers, Fwitl puss them along t you.
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We want to express our appreciation to Prof. McGovern for his thorough and well-considered
study and to the Commission for undertaking a re-examination of the rules of construction.

Very truly yours,

<. Om?m‘
James L. Deeringer

JL:me

ce: James B. Ellis
David Weston
Donald Travers
Bill Beamer
Tracy Potts
Jim Allen
John Hartog
Warren Sinsheimer
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