CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study L-3032 July 26, 2006

Memorandum 2006-30

Beneficiary Deeds (Draft of Tentative Recommendation)

Attached to this memorandum for Commission review and approval is a staff
draft tentative recommendation on the Revocable Transfer on Death (TOD) Deed.
This memorandum addresses a few issues in the draft.

Also attached to this memorandum are the following communications we

have received on this matter. They are also discussed in the memorandum.

Exhibit p.
e Mary Pat Toups, Laguna Woods (7/10/06) .« e v cvviiiiniinnnennnn. 1
* Craig C. Page, California Land Title Association (7/14/06) «........... 3

ISSUES INVOLVING REVOCABLE TOD DEED

Interest in Real Property

At the June 2006 meeting the Commission asked the staff to investigate
possible application of the draft statute to an interest in real property such as a
license to maintain and use a cabin in a national forest.

There are many varieties of less than fee interest that could be relevant here.
Examples include use and occupancy permits, leases, licenses, easements, and
extraction and removal rights (such as oil and gas, minerals, timber, grazing).
These property interests or contract rights may relate to private land as well as to
public land (whether state or federal).

The key considerations for purposes of passage of these interests by revocable
TOD deed are (1) whether the interest is a recordable interest in real property
(since the revocable TOD deed scheme is based on recordation) and (2) whether
the interest by its nature or terms is transmissible on the death of the interest
holder. If both those conditions are satisfied, the staff sees no reason why the
interest should not in theory be subject to transmission by revocable TOD
deed.

Any California Law Revision Commission document referred to in this memorandum can be
obtained from the Commission. Recent materials can be downloaded from the Commission's
website (www.clrc.ca.gov). Other materials can be obtained by contacting the Commission’s staff,
through the website or otherwise.
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The variety and circumstances of these less than fee interests make it
impossible to attempt to draft for individual types. We treat the matter

generically in the staff draft tentative recommendation:

§ 5610. “Real property” defined

5610. “Real property” means the fee or an interest in real
property. The term includes but is not limited to any of the
following interests in real property:

(a) A leasehold.

(b) An interest in a common interest development within the
meaning of Section 1351 of the Civil Code.

(c) An easement, license, permit, or other right in property to
the extent the right is both (1) a recordable interest in property and
(2) transferable on death of the owner of the right.

Comment. Section 5610 supplements the definitions of property
and real property found in Sections 62 (“property” means anything
that may be the subject of ownership and includes any interest in
real property) and 68 (“real property” includes leasehold).

Under subdivision (b), an interest in a CID includes a
community apartment project, a condominium project, a planned
development, and a stock cooperative.

Subdivision (c¢) would apply to such an interest as a use or
occupancy permit or an extraction or removal right (e.g., oil and
cas, minerals, timber, or grazing). A property interest under
subdivision (c) may relate to private land as well as to public land
(whether state or federal). If the interest is both recordable and
transferable at death, by will or otherwise, the interest may be the
subject of a revocable TOD deed.

Recordation Requirement

Craig Page of the California Land Title Association notes that CLTA does not
believe that the adoption of the revocable TOD deed necessarily represents good
public policy for Californians. However, if we go forward, CLTA believes very
strongly that the revocable TOD deed must be recorded before the transferor’s
death to be valid:

While some transferors might want to “hide” the fact that they
have a TODD ready to be recorded from spouses or other family
members, the CLTA believes that the mischief this “secret” deed
can have on potential heirs, title companies, lenders, and innocent
buyers rules a floating recordation time (i.e. recordation within
seven days of the death of the transferor) as infeasible. Thus, the
title industry feels very strongly about such a recordation
requirement.

Exhibit p. 5.



The staff draft tentative recommendation includes such a requirement. See
Section 5626(a) (“A revocable transfer on death deed is not effective unless the
deed is recorded before the transferor’s death.”)

Effect of Revocable TOD Deed on Joint Tenancy

Mr. Page notes that the issues involving the effect of a revocable TOD deed
on joint tenancy create some concern among title professionals. He raises the
question whether it is intended that executing and recording a revocable TOD
deed have a present effect on the joint tenancy? He notes the problems that could
occur if recordation of the deed has the effect of severing the joint tenancy,
including the question of whether revocation of the deed revives the joint
tenancy, and whether the deed passes an interest in the property acquired by
right of survivorship after recordation of the deed.

The staff’s initial thought in this project was that recordation of the revocable
TOD deed should sever the joint tenancy. But after reflecting on issues of the
type raised by Mr. Page, the Commission concluded that severance should only
occur if the joint tenant dies with the revocable TOD deed in effect and
unrevoked. The staff draft tentative reccommendation addresses these points:

§ 5664. Joint tenancy property

5664. If a revocable transfer on death deed is made by an owner
of property held in joint tenancy:

(a) The death of the transferor severs the joint tenancy as to the
interest of the transferor.

(b) The interest of the transferor passes pursuant to the
revocable transfer on death deed and not by right of survivorship
pursuant to the joint tenancy.

Comment. Section 5664 addresses the conflict between a
revocable TOD deed and an earlier joint tenancy in the property,
where fewer than all joint tenants join in the revocable TOD deed.
In the case of a later joint tenancy in the property, the joint tenancy
prevails. See Section 5660 (conflicting dispositive instruments). If all
joint tenants join in the revocable TOD deed, the disposition of the
property is governed by Section 5662 (co-owned property).

Because a revocable TOD deed is revocable until the transferor’s
death, execution and recordation of a revocable TOD deed does not
sever a joint tenancy; severance only occurs when the transferor
dies with the revocable TOD deed still in effect. If another joint
tenant predeceases the transferor, the transferor takes the other
joint tenant’s interest by right of survivorship, and the combined
interest passes pursuant to the revocable TOD deed. See Section
5652(a) (transferor’s entire interest in property passes at death).



Effect of Revocable TOD Deed on CPWROS

Mr. Page notes problems similar to those raised above about joint tenancy
with respect to community property with right of survivorship (CPWROS). He
also notes the special circumstance of community property, which requires the
joinder or written consent of both spouses to a gift of community property, and
the anomaly that the revocable TOD deed would enable either spouse acting
alone to destroy the survivorship right of the other spouse in CPWROS, effective
on the death of that spouse. See Exhibit p. 4.

The law treats CPWROS like joint tenancy with respect to the survivorship
right of the spouses, and creates an exception to the ordinary community
property rules for severance of the survivorship right between the spouse. See
Civ. Code § 682.1(a) (“Prior to the death of either spouse, the right of
survivorship may be terminated by the same procedures by which a joint
tenancy may be severed.”)

The staff draft tentative recommendation addresses these points:

§ 5666. Community property

5666. (a) A revocable transfer on death deed of community
property made without the joinder of the transferor’s spouse is
effective only as to the transferor’s one-half interest in the property.

(b) A revocable transfer on death deed of community property
with right of survivorship made without the joinder of the
transferor’s spouse is governed by the rules applicable to property
held in joint tenancy under Section 5664.

Comment. Subdivision (a) of Section 5666 is a specific
application of the rule that a person has the power of disposition at
death of that person’s interest in community property without the
joinder or consent of the person’s spouse. Cf. Section 100 (one-half
of community property belongs to decedent). A revocable TOD
deed of community property made with the joinder of the
transferor’s spouse is subject to Chapter 2 (commencing with
Section 5010) of Part 1, relating to nonprobate transfers of
community property. Comparable principles apply to the property
of registered domestic partners pursuant to Family Code Section
297.5.

Under subdivision (b), death of the transferor terminates the
survivorship right in community property with right of
survivorship. See Section 5664 (joint tenancy property); cf. Civ.
Code § 682.1(a) (“Prior to the death of either spouse, the right of
survivorship may be terminated pursuant to the same procedures
by which a joint tenancy may be severed.”)



Simultaneous Death Issues

Mr. Page notes the added complexity of the interaction of the revocable TOD
deed with joint tenancy or CPWROS where the parties are spouses who die
simultaneously. Exhibit p. 4.

The Commission has previously concluded that the simultaneous death
provisions of the Probate Code would apply by their terms to a revocable TOD
deed without need for modification. See, e.g., Prob. Code §§ 220 (“if the title to
property or the devolution of property depends on the priority of death and it
cannot be established by clear and convincing evidence that one of the persons
survived the other, the property of each person shall be administered or
distributed, or otherwise dealt with, as if that person had survived the other”);
222(a) (if “the right of a beneficiary to succeed to any interest in the property is
conditional upon surviving another person and it cannot be established by clear
and convincing evidence that the beneficiary survived the other person, the
beneficiary is deemed not to have survived the other person”) .

With respect to joint tenancy property, each joint tenant’s proportionate
interest in the property is dealt with under the simultaneous death act as if that
joint tenant had survived. Prob. Code § 223. The simultaneous death act includes
no special provisions relating to CPWROS, but presumably the joint tenancy rule
would apply under the Civil Code Section 682.1 catchall that CPWROS “shall,
upon the death of one of the spouses, pass to the survivor, without
administration, pursuant to the terms of the instrument, subject to the same
procedures, as property held in joint tenancy.”

Thus in the case of a simultaneous death of spouses who hold joint tenancy
property or CPWROS property, their simultaneous deaths would cause the
interest of each to pass separately under the dispositive plan of each. If each
spouse had made a revocable TOD deed to a different beneficiary, the share of
each spouse would pass to that spouse’s beneficiary. If one spouse had made a
revocable TOD deed and the other had not, the share of the one would pass to
the beneficiary and the share of the other would pass under the other’s will or by
intestacy. If both spouses had joined in a revocable TOD deed, the share of each
would pass to the common beneficiary.

The staff agrees with Mr. Page that the interaction of three different laws —
joint tenancy or community property law, simultaneous death law, and
revocable TOD deed law — is complex. The staff thinks it would be helpful to
explain that interaction in the revocable TOD deed law. We would add the
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following material to the Comments to Sections 5664 (joint tenancy) and 5666
(community property):

§ 5664. Joint tenancy property

Comment. Section 5664 addresses the conflict between a
revocable TOD deed and an earlier joint tenancy in the property,
where fewer than all joint tenants join in the revocable TOD deed.
In the case of a later joint tenancy in the property, the joint tenancy
prevails. See Section 5660 (conflicting dispositive instruments). If all
joint tenants join in the revocable TOD deed, the disposition of the
property is governed by Section 5662 (co-owned property).

Because a revocable TOD deed is revocable until the transferor’s
death, execution and recordation of a revocable TOD deed does not
sever a joint tenancy; severance only occurs when the transferor
dies with the revocable TOD deed still in effect. If another joint
tenant predeceases the transferor, the transferor takes the other
joint tenant’s interest by right of survivorship, and the combined
interest passes pursuant to the revocable TOD deed. See Section
5652(a) (transferor’s entire interest in property passes at death).

In the case of simultaneous death, Section 223 (joint tenants)
controls. The proportionate interest of each joint tenant passes
under the revocable TOD deed or other dispositive instrument of
that joint tenant.

§ 5666. Community property

Comment. Subdivision (a) of Section 5666 is a specific
application of the rule that a person has the power of disposition at
death of that person’s interest in community property without the
joinder of the person’s spouse. Cf. Section 100 (one-half of
community property belongs to decedent). A revocable TOD deed
of community property made with the joinder of the transferor’s
spouse is subject to Chapter 2 (commencing with Section 5010) of
Part 1, relating to nonprobate transfers of community property.
Comparable principles apply to the property of registered domestic
partners pursuant to Family Code Section 297.5.

Under subdivision (b), death of the transferor terminates the
survivorship right in community property with right of
survivorship. See Section 5664 (joint tenancy property); cf. Civ.
Code § 682.1(a) (“Prior to the death of either spouse, the right of
survivorship may be terminated pursuant to the same procedures
by which a joint tenancy may be severed.”) In the case of
simultaneous death, Section 223 (joint tenants) controls. See Civ.
Code § 682.1. The one-half interest of each spouse passes under the
revocable TOD deed or other dispositive instrument of that spouse.




Spousal Consent to Revocable TOD Deed

Mr. Page asks how the proposed legislation would be reconciled with
conflicting provisions of Probate Code Section 5010 et seq. Those provisions
govern spousal consent to a nonprobate transfer of community property. Under
those provisions, a spouse’s nonprobate transfer of community property (such as
a revocable TOD deed of community property) made without the joinder or
written consent of the other spouse only passes the one-half interest of the
executing spouse.

The Commission’s intent has been that those general provisions would apply
to a revocable TOD deed of community property just as they apply to any type of
nonprobate transfer of community property. The Comment to Section 5666
(community property), set out above, makes this point.

Should we state explicitly in the statute that the general provisions governing
a nonprobate transfer of community property apply to a revocable TOD deed?
There are many general provisions of law that are similarly situated — they
would apply to a revocable TOD deed by their own terms, and we have not felt
the need to say that explicitly in the revocable TOD deed draft statute. See, e.g.,
Prob. Code § 21101 et seq. (rules of construction of wills, trusts, and other
instruments). We do refer to these provisions occasionally in the Comments, as
we have done with the nonprobate transfer of community property provisions.

Although the staff does not think it is necessary to add a provision to the
revocable TOD deed statute cross-referencing the nonprobate transfer of
community property provisions, the fact that Mr. Page has raised the question
suggests that the interrelation of these statutes is not self-evident. Perhaps it
would be useful to add to the revocable TOD deed statute a catch-all along the

following lines:

§ 5604. Effect of other law

5604. (a) Nothing in this part affects the application of any other
statute governing a nonprobate transfer on death to a revocable
transfer on death deed, including but not limited to any of the
following provisions that by its terms or intent applies to a
nonprobate transfer on death:

(1) Division 2 (commencing with Section 100) (general
provisions).

(2) Part 1 (commencing with Section 5000) of this division
(provisions relating to effect of death).

(3) Division 10 (commencing with 20100) (proration of taxes).



(4) Division 11 (commencing with Section 21101) (construction
of wills, trusts, and other instruments).

(b) Notwithstanding subdivision (a), a provision of another
statute governing a nonprobate transfer on death does not apply to
a revocable transfer on death deed to the extent this part provides a
contrary rule.

Comment. Section 5604 makes clear that the revocable TOD
deed law is supplemented by general statutory provisions
governing a nonprobate transfer. The specific cross references in
this section are illustrative and not exclusive. General provisions
referenced in this section include effect of death on community
property, establishing and reporting fact of death, simultaneous
death, effect of homicide or abuse, disclaimer, provisions relating to
effect of death, nonprobate transfers of community property,
nonprobate transfer to former spouse, proration of taxes, rules for
interpretation of instruments, and limitations on transfers to
drafters.

This part may in some instances limit the effect of a provision
otherwise applicable to a nonprobate transfer on death. See, e.g.,
Section 5620 & Comment (capacity to make deed).

Subdivision (b) is critical. As Mr. Page correctly points out, the revocable
TOD deed statute may in some instances differ from the general rules. One
instance is highlighted in the Comment — the capacity required for a revocable
TOD deed differs from the general capacity standard in the Probate Code.

The provisions governing spousal consent to a nonprobate transfer of
community property are self-adjusting. Those provisions are subject to “a
contrary state statute specially applicable to the instrument under which the
nonprobate transfer is made.” Prob. Code § 5011(b).

Is there in fact a conflict between the spousal consent statute and the staff
draft revocable TOD deed statute? Not yet; the Commission has deferred
decision on the consequences where both spouses have joined in a revocable
TOD deed. The nonprobate transfer of community property statute is a complete
set of provisions governing such issues. See Prob. Code §§ 5010-5032. The general
provisions could in fact differ from the specific rules applicable to a revocable
TOD deed, as Mr. Page suggests, depending on the Commission’s ultimate
decisions after reviewing comments on the tentative recommendation.

One issue is perhaps worth addressing now. The general nonprobate transfer
of community property statute speaks in terms of written consent of a spouse to
nonprobate transfer of community property. Written consent includes joinder.
Prob. Code § 5010.



We have written the revocable TOD deed draft to refer to the joinder of a
spouse in a deed of community property and have omitted reference to written
consent. See Prob. Code § 5666 (community property). Our theory is that the
revocable TOD deed is a special instance. Clear, simple, and problem-free
transfer of community property on death can only be achieved if both spouses
join in the revocable TOD deed. A written consent, which is likely to be an off-
record document, would not accomplish that.

A different rule would be possible. We could provide that written consent is
sufficient to allow the entire community property to pass under the revocable
TOD deed. A court order would be necessary to confirm that the entire
community property, and not just the 50% interest of the spouse executing the
revocable TOD deed, passes to the beneficiary. The need for a court order would
defeat a key purpose of using a revocable TOD deed in the first place. But it
would help effectuate the intent of the parties.

Statutory Forms

Mr. Page indicates that, while the California Land Title Association does not
currently favor adoption of revocable TOD deed legislation, they strongly

recommend that if we proceed we should create a standardized form:

If such a form were created for TODDs, it should be drafted to
(1) Use easy to understand language void of legalese so that
unsophisticated grantors fully understand choices they are making;
(2) Provide for “check off” boxes that clearly set forth the intent of
the grantor in the vesting of title; (3) Display a prominent title at the
head of the document that reads “Transfer on Death Deed” so that
it can easily be found in a title search; and (4) Clearly tells the
transferor that it MUST be recorded PRIOR to his or her death to be
valid.

Exhibit p. 5.

The statutory form in the staff draft tentative recommendation we believe
would achieve these objectives in a straightforward and simple manner. See
Section 5642 (statutory form revocable TOD deed). The statutory form is hazy on
details involving multiple ownership and the effect of revocation by, or death of,
one but not all multiple owners, because the Commission has deferred decision
on key issues in this area. See Section 5662 & Note (co-owned property).

Mr. Page suggests that an all purpose statutory form could be developed that
incorporates the most popular choices a transferor would be likely to make. That
could be done with the cooperation of the title industry and proponents of the
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revocable TOD deed. The staff guesses that Mr. Page is correct that we could
devise a reasonably user friendly form with the cooperation of interested parties.
We would attempt to do this after the Commission has decided the remaining
issues relating to multiple ownership.

EXPERIENCE IN OTHER JURISDICTIONS

Reports of Practitioner Experience

The State Bar Trusts & Estates Section has forwarded us information they
have collected concerning experience with TOD deeds in other jurisdictions. The
information is summarized below. We have incorporated this information in

the staff draft tentative recommendation.

Arkansas

Feedback from Arkansas is that the law at this stage is new and untested.

Missouri

Missouri has the most experience, since its statute has been in effect for 15

years. Sample comments of Missouri trusts and estates counsel include:

* Missouri’s statute is excellent.

* There has been little litigation so far.

* The experience has been very positive. An estimated 350,000
beneficiary deeds are now of record. Title issues have not been a
problem. There are no reports of overreaching or undue influence.
“The ability to draft beneficiary deeds has been a nice addition to
Missouri estate planner’s arsenal of tools.”

* Missouri’s experience has been very positive. The law provides a

mechanism for satisfying creditor claims.

Utah

The matter is under review by Utah trusts and estates counsel. They are using
the Colorado statute as a principal model. Legislation is planned for next year.
Wisconsin

Wisconsin has this year enacted TOD deed legislation. The Wisconsin statute
is similar to other existing TOD deed statutes. It is new and the Wisconsin bar
has no experience with it.
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Common Law Deeds

We have been informed that Maryland and the District of Columbia have
revocable TOD deeds as a matter of common law. We have not been able to
collect any information about how these deeds work, or experience under them.
Presumably they are comparable to California’s “revocable deed” or to the “Lady
Bird deed” or “enhanced life estate” recognized in some other jurisdictions and

discussed in the preliminary part of the staff draft tentative recommendation.

National Conference of Commissioners on Uniform State Laws

The National Conference of Commissioners on Uniform State Laws plans to
draft uniform revocable TOD deed legislation. They do not yet have a schedule,
but in the normal course of events NCCUSL would not be able to finalize such
legislation before summer 2008, at the earliest. The California Law Revision
Commission’s report is due to the Legislature by January 1, 2007.

ADVANTAGES AND DISADVANTAGES OF REVOCABLE TOD DEED

Potential for Abuse of Instrument

At the June meeting the Commission discussed the potential for abuse of the
revocable TOD deed to commit fraud against a real property transferor.

Mary Pat Toups has written to catalog the prevalent devices for real estate
fraud. Exhibit pp. 1-2. She indicates that (1) the quitclaim deed is the fastest and
easiest way to implement a real estate fraud. Other scams she describes include
(2) predatory mortgage lending, (3) the “Loved One Trust” scam, and (4) the
“Add My Name to the Deed” scam.

Ms. Toups believes the revocable TOD deed will help protect the homeowner
because a thief does not want to wait until the death of the homeowner in order
to steal the money.

Privacy of Transfer

One of the arguments that has been made in favor of the revocable TOD deed
as a means of preventing abuse is that it must be recorded, which exposes it to
public scrutiny, unlike a will or trust which need not be recorded. But Mr. Page
points out that a transfer of real estate in trust must be recorded, otherwise a title
company may require a probate deed or court order. “If a newly recorded deed
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(or a court order) formally transferring the title to the trustee is required by a title
company, then there may not be as much privacy as supposed.” Exhibit p. 3.

The staff agrees with this analysis, and has reviewed the staff draft
tentative recommendation to ensure consistency with it. We do note, however,
that while a transfer of real property to the trustee of a trust should be recorded,
the dispositive terms of the trust need not be recorded. Those privacy aspects of

the trust device are real.

Position of CLTA

Mr. Page notes that the California Land Title Association is not convinced of
the need for revocable TOD deed legislation:

To date, CLTA remains unconvinced that the creation of a
TODD makes sense in California given the numerous issues raised
by CLTA in this and earlier correspondence as well as other issues
raised by practitioners from the State Bar. It is our opinion that
enhanced education and outreach to seniors and unsophisticated
transferors about how to use existing conveyancing documents
would be a preferable option to the creation of TODDs in
California.

Exhibit pp. 4-5.

The staff believes this is a significant concern, since the entire revocable TOD
deed mechanism relies on the title industry to give practical confirmation of
passage of title to the beneficiary and a subsequent bona fide purchaser or
encumbrancer for value. Our effort has been to resolve the types of issues that
have been raised by CLTA, the bar, and others. But if that has not been
satisfactorily accomplished, the concept of the revocable TOD deed is at risk.

The staff believes that the attached staff draft tentative recommendation,
together with the additional refinements proposed in this memorandum,
satisfactorily addresses the issues. We can test this theory by circulating the
tentative recommendation to CLTA, the bar, and others for review and

comment.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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MARY PAT TOUPS

EMERITUS ATTORNEY

3467B Bahia Blanca West Te.l. (949) 707-5861
Laguna Woods, California Fax (949) 457-9233
92637 Email toupsmp @fea.net

www. TRANSFER-ON-DEATH-DEEDS.COM

Date: July 10, 2006 Law Revision Commissior
REACIVCR

JUL 13 2005
File:

To: California Law Revision Commission

From: Mary Pat Toups \(\(\,9\)\&\ () @./\') W

Re: Real Estate Scams in California

At the meeting on June 22, 2006 Commissioner David Huebner asked about real
estate frauds. My answer was incomplete. Therefore I write.

Iindicated Quit Claim Deeds were the fastest and easiest way to implement a real
estate fraud. The representative of the California Land Title Association agreed.

Another popular real estate scam is Predatory Mortgage Lending. Attached is
information published by the Department of Corporations in their “Fraud Educator
and Consumer Resource Guide” publication. These schemes are perpetrated mostly
on minority and elderly homeowners.

The Real Estate Scam that offends me the most is the Loved One Trust Scam,
perpetrated by the loved ones of the elderly homeowner. Bad Loved One
persuades Dear Old Mom to sign a Trust, naming Bad Loved One as Trustee. The
Trustee then transfers the home into the Trust, promising Dear Old Mom that she
will remain in her home as long as she lives. Trustee sells the home, moving Dear
Old Mom into an Assisted Living Facility, which she hates. Then Trustee transfers
the profit from the sale of the home into Trustee’s personal bank account, and
disappears. Since Trusts are a secret no one else knows what is going on. When
the remaining Loved Ones finally realize what has happened, they could file a
lawsuit. Such lawsuits are very, very expensive, and many L.oved Ones do not have
the assets, or incomes, to file such a lawsuit. However, our courts are full of
Contested Trusts lawsuits.

Frequently Loved Ones persuade the elderly homeowner to add their names to title
of the home, which prevents the homeowner from accessing a Reversible Mortgage,
and subjects the homeowner to Liens related to the Loves Ones, and possible losing
the home. This “Add My Name to the Deed” Scam happens all the time, because
the heirs convince the homeowner that Probate must be avoided.

The Revocable Transfer-on-Death Deed will protect the homeowner, because most
thieves do not want to have to wait until the death of the Homeowner in order steal
the money. Since this new Deed must be recorded, this will prevent the popular
“Loved One Trust Scam”, and the “Add My Name to the Deed Scam”.
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2. Mortgage Fraud: Predatory mortgage lending involves a wide array of abusive
practices and usually takes place in the sub-prime market, targeting borrowers with
weak or blemished credit records. The most common lending abuse includes
excessive fees, abusive prepayment penalties, loan flipping, and other inappropriate
practices. In addition, foreclosure schemes are on the rise in which the perpetrator
misleads the homeowner into believing that they can save their home in exchange
for a transfer of deed and up-front fees. The perpetrator profits from these schemes
by re-mortgaging the property or pocketing fees paid by the homeowner. In 2006,
the DOC, as part of a California task force comprised of local district attorneys and
the Office of the Attorney General, filed a judgment against a major sub-prime
lender to resolve predatory lending allegations against the company. This legal
action will provide consumers $295 million in restitution and requires sweeping
reform of the firm's business practices.

EX 2



California Land

Title Association July 14, 2006
SINCE 1907 ) Law ReViSion Commissg;m
Nat Sterling pEATEoY
California Law Revision Commission
4000 Middlefield Road, Room D-1 JUL 17 2006
Palo Alto, CA 94303-4739 .
File:

RE: STUDY L-3032
Memorandum 2006-19, Beneficiary Deeds (Discussion of Issues)

Dear Nat;

On behalf of the California Land Title Association (CLTA), which represents the title insurance
industry in California, | would like to forward some questions and concerns expressed by title
companies in regards to the CLRC’s study on the beneficiary deed issue after reviewing the
above referenced memorandum.

Your latest draft comments and analysis have resulted in several questions being raised by
some of our member companies. While | am hesitant to forward an analysis that includes
numerous questions without suggested answers, in the interest of time, | am forwarding all of
the those questions and comments below:

Transfers into Trusts Will Require a Deed or Court Order:

On page 5 of the Memo, near the bottom of the page, is a comment about privacy and
transferring property using an instrument that does not require recording such as a will or a
trust. We agree about the will, although later a title company might require a court order to
transfer the title on the record.

However, if property is transferred into a trust, (a) it must be transferred to a trustee of the trust,
and (2) that deed must be recorded before the death of the trustor otherwise title passes
automatically to the heirs and devisees, subject to the administration of the Estate. Although
some people want to rely upon the Heggstad Case for the proposition that a conveyance to the
trustee is not necessary and it is sufficient to have a declaration that the owner holds property in
trust as the trustee, a title company may require a deed or court order.

If a newly recorded deed (or a court order) formally transferring the title to the trustee is required
by a title company, then there may not be as much privacy as supposed.

Joint Tenancy Vesting under a TODD:

The discussion about Joint Tenancy on page 10 of the CLRC report creates some concern
among title professionals and this interpretation could create some interesting situations.

For example, the CLRC memo does not discuss any immediate effect on the joint tenancy by
the signing and recording of a TODD deed, apparently assuming that since the TODD deed only
becomes effective upon the death of the grantor, there is no present effect. Was this the CLRC
staff conclusion?

A Non-Profit Service of Title Companies
PO.Box 13968«Sa EX 3 Jifornia 95853-3928
916-444-2647 » Fax 916-4. . _._. ....w.clta.org  mail@clta.org



As you are aware, joint tenancy has the four unities of title, and the right of survivorship. The
right of survivorship under a joint tenancy has now been changed when the TODD deed
records. s this right of survivorship a mere expectancy of joint tenancy?

Even if it is, either joint tenant could sever the joint tenancy by a non-TODD to themselves,
which would make them a tenant in common with the other vestee(s). One could make an
argument that the unities of time and interest have been affected because the vestee joint
tenant has signed a deed which will absolutely convey their interest in the future unless revoked
prior to death. Then, what if the vestee joint tenant revokes the TODD? Are the four unities still
in place with the other joint tenants and the right of survivorship is revived?

Other potential problems arise. Let's assume that only one joint tenant signs and records a
TODD to her favorite niece. At the time, she only had a one half interest. Then the other joint
tenant dies and she now has a 100 percent interest. Then she dies. Does the grantee of the
TODD get the 100 percent interest?

Community Property with Right of Survivorship Issues:

Similar problems and questions arise under a vesting of community property with right of
survivorship (CPWROS). Consider the scenario, husband and wife as joint tenants or CPWROS
both give TODDs to Sam and Sally (children). Since CPWROS is to be treated essentially the
same as joint tenancy, the same argument couid be made about destroying the unities of time
and interest.

Community property does have a difference in that neither the husband nor the wife can
unilaterally change the status of title without the consent of the other spouse. Neither spouse
can give a non-TODD to themselves or someone else in an attempt to change the status of
community property without the written consent of the other spouse or by court order.

Usually, the status is changed at the time of dissolution, either by the court or by property
settlement agreement. Hence, the TODD gives the power to either or both, husband and wife, to
destroy the right of survivorship to the other spouse. The only problem is, they have to die to
enforce it.

Simultaneous Death of Spouses and Probate Code Conflicts:

When considering the different scenarios above, throw into this mix the possibility of
simultaneous death of husband and wife. Obviously, the answers to the questions above must
be considered in a simultaneous death analysis as well where individual fact patterns
complicate the issue even more.

Also, just to throw out some Code Sections, how would the proposed new TODD legislation be
reconciled with conflicting provisions of Probate Code 5010, et. seq?

Creating Statutory Forms of TODDs and a Clear Recordation Requirement:

To date, CLTA remains unconvinced that the creation of a TODD makes sense in California
given the numerous issues raised by CLTA in this and earlier correspondence as well as other
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issues raised by practioneers from the State Bar. It is our opinion that enhanced education and
outreach to seniors and unsophisticated transferors about how to use existing conveyancing
documents would be a preferable option to the creation of TODDs in California.

Statutory form: However, if the CLRC'’s “final” report recommends the adoption of a TODD
in this state, the CLTA would strongly recommend that the CLRC create a standardized,
statutory TODD form. The easiest example of an analogous statutory form that comes to
mind is the “Uniform Statutory Form Power of Attorney” created by the CLRC (Probate Code
4400) some years ago.

If such a form were created for TODDs, it should be drafted to (1) Use easy to understand
language void of legalese so that unsophisticated grantors fully understand choices they are
making; (2) Provide for “check off’ boxes that clearly set forth the intent of the grantor in the
vesting of title; (3) Display a prominent title at the head of the document that reads “Transfer
on Death Deed” so that it can easily be found in a title search; and (4) Clearly tells the
transferor that it MUST be recorded PRIOR to his or her death to be valid.

The CLTA had contemplated the creation of five or six statutory TODDs, but has concluded
that it would preferable to incorporate all TODD options onto one form but use layperson
language to lay out the various options they have. Obviously, the TODD statutory form
should be designed in cooperation with the title industry and proponents of the TODD who
claim to be aware of the most popular choices transferor's would be making if they had the
TODD form available to them today.

Recordation prior to death must be required: In addition, the CLTA believes very strongly
that the TODD form MUST be recorded prior to the death of the transferor to be valid. Such
a requirement is in keeping with well established real property laws that require recordation
of documents (such as deeds) in order to impart constructive notice and protect bona fide
purchasers and encumbrancers (lenders).

While some transferors might want to “hide” the fact that they have a TODD ready to be
recorded from spouses or other family members, the CLTA believes that the mischief this
“secret” deed can have on potential heirs, title companies, lenders, and innocent buyers
rules a floating recordation time (i.e. recordation within seven days of the death of the
transferor) as infeasible. Thus, the title industry feels very strongly about such a recordation
requirement.

Again, the CLTA does not believe that the adoption of a TODD necessarily represents good

public policy for Californians. However if the CLRC is going to recommend adoption of a TODD,
then the recordation requirement should be incorporated into any final report.

Respectfully,

Craig C. Pag
Vice President
and Legislative ¢

CC:
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Charlotte Ito, Executive Comm. Of the State Bar Trusts & Estates Section
Larry Doyle, State Bar of California
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SUMMARY OF TENTATIVE
RECOMMENDATION

In this recommendation the Law Revision Commission analyzes the revocable
transfer on death deed (revocable TOD deed), or beneficiary deed as it is known in
some jurisdictions, for possible adoption in California. The revocable TOD deed
transfers real property to a named beneficiary on the death of the owner without
probate; it is revocable until that time.

The recommendation includes a comparison of existing real property donative
transfer devices under California law. The recommendation includes a review of
experience in the nine jurisdictions that have enacted revocable TOD deed
legislation. The recommendation also addresses in depth the legal incidents of the
revocable TOD deed.

The Commission finds that existing real property donative transfer devices do
not serve the same function as the revocable TOD deed. Experience with the
revocable TOD deed is generally favorable in other jurisdictions. After weighing
the advantages and disadvantages of the revocable TOD deed, the Commission
concludes that revocable TOD deed legislation would be beneficial in California.

The Commission solicits public comment on the tentative recommendation.

The recommendation was prepared pursuant to Chapter 422 of the Statutes of
2005.
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BACKGROUND

Charge from Legislature

The Legislature has directed the Law Revision Commission to conduct a study
to determine whether legislation establishing a beneficiary deed should be enacted
in California.!

“Beneficiary deed” is the term used in several jurisdictions that have adopted the
concept that an owner of real property may deed the property to a named
beneficiary, the transfer to become operative on the owner’s death and is
revocable until then. The effect of the deed is to pass the property directly to the
beneficiary without probate on the death of the owner.

The Legislature has identified specific issues for the Commission to address in
the study. They are:?

(1) Whether and when a beneficiary deed would be the most appropriate
nonprobate transfer mechanism to use, if a beneficiary deed should be recorded or
held by the grantor or grantee until the time of death, and, if not recorded, whether
a potential for fraud is created.

(2) What effect the recordation of a beneficiary deed would have on the
transferor’s property rights after recordation.

(3) How a transferor may exert his or her property rights in the event of a
dispute with the beneficiary.

(4) Whether it would be more difficult for a person who has transferred a
potential interest in the property by beneficiary deed to change his or her mind
than if the property were devised by will to the transferee or transferred through a
trust or other instrument.

(5) The tax implications of a beneficiary deed for the transferor, the transferee,
and the general public as a result of the nonprobate transfer, including whether the
property would be reassessed and if tax burdens would shift or decrease.

The Commission has identified many other issues that must be addressed to enable
it to make an informed recommendation to the Legislature. This study addresses
all the issues.

The Legislature’s charge includes the direction that the Commission review the
statutes of other states that establish a beneficiary deed as a means of conveying
real property through a nonprobate transfer.? Nine jurisdictions now authorize a

1 See AB 12 (DeVore), enacted as 2005 Cal. Stat. ch. 422. The Commission’s report on the matter is due on
or before January 1, 2007.

22005 Cal. Stat. ch. 422 § 1(b).
32005 Cal. Stat. ch. 422 § 1(a).
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beneficiary deed.* This study draws upon those statutes and experience under
them.

Terminology

Of the nine jurisdictions that have legislation of this type, five use the term
“beneficiary deed” > and four use the term “transfer on death deed”. ¢

Much of this study is addressed to the question of what rights are retained by the
transferor and what rights are transferred to the beneficiary by a beneficiary deed
that remains revocable and does not become effective until the transferor’s death.

Confusion about the legal effect of this type of deed stems in part from use of
the name “beneficiary deed”. The term seems to imply that the named beneficiary
has an interest in the property as a result of recordation of the deed, whereas the
thrust of this study is that no such interest is created.”

Some of the confusion occasionally experienced concerning the effect of the
deed would be dispelled by use of “revocable transfer on death” terminology,
regardless of the awkwardness of the phrase. This study adopts revocable transfer
on death terminology. “Revocable transfer on death deed” is more descriptive of
the nature of the transfer device than “beneficiary deed”; the device may also be
referred to as a “revocable TOD deed”.

EXISTING DEVICES

Overview
A number of options are available under existing California law for passing real
property to a beneficiary at death. The major devices are:

¢ Lifetime Deed

*  Will or Intestate Succession
¢ Intervivos Trust

* Joint Tenancy

e Community Property

4 The jurisdictions are Arizona, Arkansas, Colorado, Kansas, Missouri, New Mexico, Nevada, Ohio, and
Wisconsin.

5 Arizona, Arkansas, Colorado, Missouri, and Nevada.
6 Kansas, New Mexico, Ohio, and Wisconsin.

7 See, e.g., Kirtland and Seal, Beneficiary Deeds and Estate Planning, 66 Ala. Law 118, 119 (March 2005):

What makes the deed most useful as an estate planning and/or probate avoidance technique is
that the grantee-beneficiary has no vested interest in the property until the actual death of the current
owner. The current owner is free to change the grantee-beneficiary at any time simply by executing a
new deed (a beneficiary deed, quit claim deed, warranty deed or any other form of deed) and
recording that new deed. Because the grantee-beneficiary does not have any current interest in the
property, the current owner does not need the consent, signature, or cooperation of the grantee-
beneficiary to revoke the beneficiary deed or execute a new deed.

—6—
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¢ Intervivos Transfer with Reserved Life Estate
e Revocable Deed
* Conveyance Pursuant to Nonprobate Transfer

“If we were concerned to complete a taxonomy of will substitutes, we could
lengthen our list to include devices that are scorned by lawyers and financial
intermediaries but that still attract laymen. A substantial case law chronicles
laymen’s quixotic attempts to achieve will-like results by manipulating the
contingent estates and delivery rules of the law of deeds. The gift causa mortis is a
transparent will substitute, but it can be messy to prove, and it is difficult to keep
in force because of the rule that it self-destructs on the donor’s return to health.
These and other stray dogs of the American law of gratuitous transfers populate
the law school casebooks but have not been quantitatively important in the
nonprobate revolution.”s

This study reviews a few key considerations relating to each major device,
including ownership rights, revocability, cost and ease of transmission, privacy,
creditor rights, taxes, and Medi-Cal eligibility and reimbursement. The objective is
to determine whether the revocable TOD deed fills a need not filled by other real
property donative transfer devices.

For the purpose of this study:

“Ownership Rights” refers to the ownership interest retained by the transferor
during life. Some transfer devices allow a transferor to retain full ownership rights
during life; others transfer incidents of ownership immediately.

“Revocability” of the device refers to the owner’s ability to make a change to
the beneficiary designation, or to revoke the property disposition, so long as the
owner retains legal capacity. Some transfer devices are revocable, others are
irrevocable.

“Cost and Ease of Transmission” associated with a particular device refers to
implementation of the transfer of the real property to the beneficiary. The various
devices invoke widely disparate procedures and costs. Some involve recordation
of an affidavit of death; other require judicial action.

“Privacy” refers to the ability of the transferor to avoid public scrutiny of the
transfer. Some types of transfer at death require public court proceedings; others
are private and free of public scrutiny. In any event, a real property transfer must
ultimately be recorded and become a public record in order to be fully effectual.

A transferor may not wish to alert a potential beneficiary to the transferor’s
estate plan. Whether it is sound estate planning not to notify a beneficiary or
publicize the transfer is another matter. A beneficiary that is aware of the
transferor’s intentions and actions can take steps to implement the transfer in a
timely manner. There also may be some benefit from the publicity attendant on a
transfer — for example, fraud, duress, or undue influence may be exposed.

8 Langbein, The Nonprobate Revolution and the Future of the Law of Succession, 97 Harv. L. Rev. 1108,
1115 (1984).
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“Creditor Rights” addresses the fact that some types of transfer devices subject
the property to the transferor’s creditors. Creditor rights are not recognized
against many nonprobate transfer techniques, or the law governing them may be
unclear. While that may be advantageous to a nonprobate transfer beneficiary, it is
questionable whether it represents sound public policy.

The ability of the beneficiary’s creditors to reach the beneficiary’s expectancy
interest in property that is the subject of a donative transfer likewise varies with
the type of transfer. A creditor may have an immediate right to reach the asset in
some cases; in other cases the creditor must wait until the transferor’s death.

“Taxes” are the estate tax, generation skipping transfer tax, gift tax, income tax,
and property tax.® Depending on the particular transfer device, the property may
or may not remain part of the transferor’s taxable estate for estate tax and
generation skipping transfer tax purposes.!? Property that passes from a transferor
at death may receive a new basis (often stepped up) for income tax purposes.

With respect to property tax, real property passing from a transferor is
reassessed when a “change in ownership” occurs. Special rules apply if the
property passes to a spouse or domestic partner or is a personal residence passing
to a child. The time when a change in ownership, and reassessment, occurs
depends on the type of transfer used.

“Medi-Cal Eligibility and Reimbursement” refers to the fact that a transferor’s
objective in making a transfer of real property may be to reduce assets in order to
achieve Medi-Cal eligibility, as well as to as to remove the property from the
transferor’s estate so that it will be immune from the state’s claim for
reimbursement of benefits provided to the transferor.!!

Lifetime Deed

A transferor may make a quick, inexpensive, and effective transfer of real
property by the simple device of a lifetime deed of the property to the beneficiary,
while retaining possession and control of the property until death.

9 The state inheritance tax was repealed in 1982, and was replaced by a state pick up tax equal to the
amount of the federal estate tax credit.

10 The federal taxation system is currently in flux. Under the Economic Growth and Tax Relief
Reconciliation Act of 2001, the taxable estate exclusion increases steadily to $3.5 million in 2009, and the
estate tax and generation skipping transfer tax are repealed in 2010. The repeal sunsets in 2011 and a
taxable estate exclusion of $1 million is revived. Meanwhile the gift tax exclusion amount holds steady at
$1 million. Congress has considered, but not yet adopted, proposals to make the repeal permanent. For
purposes of analysis, this recommendation assumes that the repeal will sunset in 2011.

11 Such a transfer may cause the transferor to lose Medi-Cal eligibility for a period of time. The decedent’s
principal residence is an exempt asset for Medi-Cal eligibility purposes, but may nonetheless be subject to
the state’s claim for reimbursement after the decedent’s death.

The state may obtain reimbursement for the value of services provided to a Medi-Cal recipient from
the recipient’s “estate”. The term is broadly defined, and includes property that passes to a beneficiary at
the decedent’s death through a variety of devices, including joint tenancy, survivorship, living trust, “or
other arrangement.” See 42 USC § 1396p(b)(4); see also Welf. & Inst. Code § 14009.5 (property of
decedent passing by distribution or survival).
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That option has its limitations. An outright transfer of property during life is
irrevocable and it puts the owner’s control and use of the property at risk if the
transferee becomes abusive — asserting a right to possession or borrowing on the
equity or transferring it to others. The lifetime deed leaves the property subject to
enforcement for the transferee’s unrelated debts; it is impossible for the owner to
use the equity for the owner’s own benefit, through a reverse mortgage, for
instance; and it can cause unfavorable tax consequences for the transferee.

The transferor may attempt to avoid some of the adverse consequences of a
lifetime deed by holding it unrecorded with other estate planning instruments, or
by giving it to the beneficiary with instructions to record it after the transferor’s
death. These techniques may have unpredictable consequences.

*  Ownership Rights. The transferor retains no ownership rights, and is at the
sufferance of the beneficiary.

* Revocability. Irrevocable.

* Cost and Ease of Transmission. Simple and efficient.

* Privacy. Public record of transfer.

* Creditor Rights. Creditors of transferor may not reach property. Creditors
of beneficiary may reach property.

* Taxes. Subject to gift tax and not part of transferor’s taxable estate.

* Medi-Cal Eligibility and Reimbursement. Property not in transferor’s
estate for eligibility determination but transfer may affect eligibility.

Will or Intestate Succession

A transferor may transfer property at death by will or intestate succession. A
will passes no interest in property until the transferor’s death, and is revocable and
may be changed up to the moment of death.

The property passes by operation of law at the transferor’s death. It is subject to
probate administration. The personal representative deeds the property to
distributees pursuant to court order.

Probate Administration

Probate administration involves determination of heirs or devisees and
settlement of debts and taxes. Court supervision is involved, and the procedure
provides a forum in case of a dispute. Probate administration includes family
protections to ensure that the transferor’s family is not left destitute, such as the
family allowance and the probate homestead. Because probate administration is a
judicial proceeding all acts and records are public. Probate fees include filing fees,
personal representative and legal fees, and probate referee fees.

A probate estate can seldom be closed more quickly than six months after the
transferor’s death. Even for a routine estate, nine months may be more typical.

The cost of probate administration is based on the value of the estate. A probate
referee values the estate (for which the referee receives a commission plus

—_9_
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expenses). The personal representative is entitled to compensation on a sliding
scale, starting at 4% on the first $100,000, going down to 1% of amounts between
$1 million and $10 million, and allowing smaller percentages for larger estates.
The estate attorney’s compensation for ordinary services is on the same scale as
the personal representative’s. There are also filing fees and other costs. A
reasonable estimate is that combined fees for a routine $400,000 estate are about
$23,000.

Costs can be reduced, and administration expedited, in a routine estate by use of
“independent administration” procedures. These procedures involve limited court
supervision. However, there is an irreducible minimum time required for notice to
creditors and processing of claims in probate administration.

Probate administration is similar in effect to a bankruptcy proceeding. It
discharges the transferor’s debts and allows property to pass to beneficiaries free
of creditor claims. The same cannot be said of small estate procedures.

Small Estate Procedures
If the transferor’s estate, or real property in it, is of relatively small value, it may
pass by will or intestate succession without probate administration:

* In the case of an estate having a gross value under $100,000, the
beneficiary may obtain a court order determining that the beneficiary has
succeeded to the property. The proceeding may not be brought before 40
days have elapsed since the transferor’s death. The beneficiary is liable for
the transferor’s debts, not exceeding the value of the property received.

* In the case of real property valued at $20,000 or less, the beneficiary may
file and record an affidavit of succession. The beneficiary must wait at
least six months after the transferor’s death before using this procedure,
and the beneficiary remains personally liable for the transferor’s debts
(limited to the value of the property and any income and interest generated
by it).

These devices are of little use for passing real property such as a family home
cheaply and expeditiously, since California real estate values have inflated in
many cases beyond the statutory limits.

*  Ownership Rights. The transferor retains full ownership rights.
* Revocability. The transferor may change or revoke disposition.

* Cost and Ease of Transmission. Costly and time consuming, except for
small estate.

* Privacy. Privacy before death, publicity after death.

* Creditor Rights. Creditors of transferor may reach property in probate but
are precluded after probate, unless small estate procedures are used.
Creditors of beneficiary have no access to property until distribution.

* Taxes. Property is part of taxable estate. Beneficiary receives new tax
basis.

~ 10—
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* Medi-Cal Eligibility and Reimbursement. Property remains in transferor’s
estate for eligibility determination, and is subject to reimbursement claim
of state.

Intervivos Trust

There was a time when a will and probate was the standard means of passing
property at death, but that is no longer the case. The instrument of choice for an
estate planner today is the intervivos trust.

The concept of the living trust was popularized in the 1960’s with the
publication of Dacey, How to Avoid Probate (1965). Under a Dacey Trust a settlor
would put all of the settlor’s property into a revocable trust with the settlor as
trustee. The settlor would have full use of the property during the settlor’s life. On
the settlor’s death, the successor trustee would simply convey the property to the
beneficiary designated in the trust.

The technique was viewed as an antidote to the delay and expense of probate.
During the 1960’s that was perhaps a more significant issue than it is today, with
the advent of independent administration and other techniques that have helped
speed up the probate process and have limited its cost.

The intervivos trust is now commonplace and trust instruments are more
sophisticated. One complaint about the trust as a device for transferring property at
death is that a lawyer-drawn trust can be lengthy and costly. Self help books and
software are available for the do it yourselfer; however, these may require some
sophistication. An inexpensive trust prepared by a “trust mill” often will be
inappropriate for the particular individual and may be used as a loss leader for sale
of other products to the consumer such as insurance.

The expense of a trust may be significantly less than the expense of probate
administration. A trust provides a more expeditious means of transferring property
at death than a will or intestate succession.

There are drawbacks to use of an intervivos trust. Family protections such as the
probate homestead are unavailable to dependents of the transferor. The
transferor’s creditors may be able to reach the property if the estate is insufficient.
California law allows the trustee to conduct an optional creditor claims procedure,
parallel to the procedure available in a probate proceeding, enabling the trustee to
cut off creditor claims.

Often a trust is unfunded, i.e., the settlor fails to convey the property to the
trustee. The trustee (or successor trustee) must be the owner of the property in
order to make an effective conveyance of the property to the named beneficiary
after the transferor’s death. There is case law in California to the effect that real
property may pass under a trust instrument even though the settlor has not
executed a deed in favor of the trustee.'> Whether a title company would insure
title in such a case without a court determination of rights is questionable.

12 See Estate of Heggstad, 16 CA 4th 943, 20 CR 2d 433 (1993).
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Trust property is included in the decedent’s taxable estate for estate tax
purposes. The beneficiary gets an adjusted basis because the property is
considered as having been acquired from a decedent. Though technically the
transferor is not the owner of property transferred in trust, the transferor is
considered the owner for estate tax purposes because the transferor retains
revocation rights. Similarly, transfer of real property into trust does not trigger a
property tax reassessment; that occurs only on distribution from the trust.

*  Ownership Rights. The transferor retains possession of the property
although technically the ownership rights are now in the trustee. The
transferor ordinarily acts as trustee.

* Revocability. The transferor may change or revoke the disposition.

* Cost and Ease of Transmission. Low cost both to create and implement a
trust.

* Privacy. Can be kept private before death, but better practice and economy
requires recordation of transfer during life (though not distribution scheme
of trust instrument), and failure to record transfer of real property in trust
necessitates court order to implement.

* Creditor Rights. Creditors of transferor may reach property during
transferor’s life; after death they may reach property to extent estate is
inadequate. Procedure is available to flush out creditor claims after death.
Creditors of beneficiary have no access to property until distribution,
subject to spendthrift limitations.

* Taxes. Property is part of taxable estate. Beneficiary receives new tax
basis. Creation of trust does not trigger reassessment.

* Medi-Cal Eligibility and Reimbursement. Property is considered part of
transferor’s estate for eligibility determination, and is subject to
reimbursement claim of state.

Joint Tenancy

A classical way to pass real property to a beneficiary on death outside of
property is through joint tenancy. That is a form of joint ownership of property,
consisting of equal and undivided interests of the joint tenants during life. After
death the surviving joint tenant acquires ownership of the whole by right of
survivorship. The surviving joint tenant records an affidavit of death in order to
establish ownership.

Joint tenancy is problematic in a number of respects. Because it creates a present
interest in the beneficiary, the beneficiary has immediate ownership rights. The
gift is irrevocable and not subject to change by the transferor. The beneficiary may
have different ideas about use of the property, or may seek partition. The

_12—
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beneficiary can encumber or sell the beneficiary’s interest, and that interest is
subject to claims of creditors.!3

Creation of a joint tenancy is a gift of a present interest, and therefore may
trigger a gift tax. At the transferor’s death, the transferor’s proportionate interest is
included in the transferor’s estate; the beneficiary receives an adjusted basis for
the transferor’s share.

*  Ownership Rights. Immediate transfer of property interest.
* Revocability. Irrevocable.
* Cost and Ease of Transmission. Simple and economical.

* Privacy. Recordation of the deed is not necessary to create joint tenancy,
but is at risk of intervening interests if unrecorded.

* Creditor Rights. Beneficiary’s creditors may reach beneficiary’s share
during life. On death of transferor, transferor’s creditors lose rights against
the property.

* Taxes. Taxable as gift on creation; includable in the transferor’s estate;
new income tax basis on transferor’s share.

* Medi-Cal Eligibility and Reimbursement. May cause loss of eligibility,
and fractional interest remains subject to state reimbursement.

Community Property

The principal focus of this analysis is transfer of real property to the next
generation or to a third party. Therefore passage of community property to the
surviving spouse on the death of the transferor is described only briefly.

Either spouse has the right of testamentary disposition of one half the
community property; absent a will the transferor’s share passes to the surviving
spouse. Community property receives favorable tax treatment. Effectuating the
transfer is relatively efficient.

A new title form is authorized by statute — “community property with right of
survivorship”. It is intended that the new title form will combine the best attributes
of community property and joint tenancy for passing property to the surviving
spouse. Community property with right of survivorship is not subject to
testamentary disposition, and its passage may be confirmed to the surviving
spouse under the joint tenancy affidavit procedure. It is intended that the property
will receive the double step up in tax basis that is a characteristic of community
property, although federal treatment of the new form is not yet clear.

*  Ownership Rights. Joint control. Limited to spouses and domestic
partners.

* Revocability. Transferor may revoke community property with right of
survivorship and dispose of interest by will.

13 On the other hand, when the decedent dies, the beneficiary takes the decedent’s interest free of claims of
the decedent’s creditors.

_ 13-
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* Cost and Ease of Transmission. Inexpensive and efficient.

*  Privacy. Community property with right of survivorship must be recorded
before death; confirmation by recorded affidavit after death.

* Creditor Rights. Creditors of either spouse may reach entire property
before or after death.

* Taxes. Favorable tax treatment for both transferor and beneficiary.

* Medi-Cal Eligibility and Reimbursement. Interspousal transfer does not
affect eligibility. No reimbursement claim against surviving spouse during
survivor’s life.

Intervivos Transfer with Reserved Life Estate

A technique that has been used to pass property at death outside probate but that
is not common is an intervivos transfer of the property to the beneficiary with the
transferor reserving a life estate. On the transferor’s death, the life tenancy interest
is cleared by recordation of an affidavit of death.

Splitting title in this way may be problematic. Experience shows that conflicts
may arise between the life tenancy and the remainder interest. Creditors of the
remainder beneficiary may be able to reach the remainder interest, and perhaps
force partition. Rights of the transferor’s creditors against the property are
terminated by the transferor’s death. For tax purposes, the property is included in
the transferor’s estate.

This device is apparently effective to transfer property without affecting Medi-
Cal eligibility, and without subjecting the property in the hands of the beneficiary
to Medi-Cal reimbursement.

*  Ownership Rights. Transferor retains possession during life, but there are
difficult issues concerning waste and the like.

* Revocability. Irrevocable.

* Cost and Ease of Transmission. Simple and cost effective.

* Privacy. Transfer must be recorded to be fully effective.

* Creditor Rights. Remainder interest subject to beneficiary’s creditors.
Death of the transferor terminates rights of creditors of the transferor.

* Taxes. Taxable in same manner as estate property.

* Medi-Cal Eligibility and Reimbursement. Apparently will preserve Medi-
Cal eligibility and will not subject the beneficiary to reimbursement
liability.

Revocable Deed

California Law
A revocable deed is a grant of real property subject to a life estate, with a
reserved power of revocation. The revocable deed was validated by the California

_ 14—



AN N kWD =

10
11
12

13
14
15
16
17
18
19
20
21
22

23
24
25
26
27
28
29
30
31
32
33

34
35
36
37

STAFF DRAFT Tentative Recommendation * 7/26/06

Supreme Court in the 1914 case of Tennant v. John Tennant Memorial Home.'* In
that case the grantor gave a revocable deed and did not exercise the power of
revocation during her life; the beneficiary took the property on the grantor’s death.
Both the grantor’s estate and her heirs sued to recover the property; the beneficiary
resisted on the ground that the deed made an effective nonprobate transfer of the
property. The court held in favor of the beneficiary:!

[The grantor] did then, in fact and in law, convey to the grantee the future estate
which, at her death, became an estate in possession, to said grantee. The deed was
not the same, in effect, as a will. It passed a present interest in the remainder,
upon the contingency that the grantor should not, during her life, convey to
another, or revoke the deed. The will would have had no such effect. The
contingencies did not happen, hence the estate is now absolute.

The revocable deed has remained in use in California. In the 2002 case of Bonta
v. Burke,'¢ for example, a Medi-Cal recipient executed a fee simple grant deed of
her house to her daughters, but retained a life estate in the property and the right to
revoke the remainder interest. The apparent intent was to reduce the grantor’s
assets for qualification purposes but at the same time retain a beneficial interest in
the property and dispositional flexibility until death. On the death of the Medi-Cal
recipient, the state Director of Health Services filed a reimbursement claim against
the beneficiaries of the real property conveyed to them. The Bonta court held that
the revocable deed used in that case falls within the ambit of property that passes
at the transferor’s death for Medi-Cal purposes:!”

We conclude that Smith [the Medi-Cal recipient] retained a significant “interest
in property” until her death. As a life tenant she retained not only the enjoyment
of the property but also, as the holder of the right to revoke the remainder, the
unbridled power to divest her daughters of any interest whatsoever. As a
consequence, the property had no value to them until Smith died. Consistent with
the legislative policy of reaching assets not irrevocably transferred to
beneficiaries, Smith’s interest in the real property passed to her daughters at the
time of her death, who took it by survival. The Department, therefore, is entitled
to recover from the recipients of her property the cost of the medical services
rendered to Smith. She received the services she needed during her lifetime and
the State is entitled to reimbursement after her death.

This is a complex type of transfer that is relatively unknown. There may be
conflict between the life estate and contingent remainder. A transferor would be
ill-advised to try this without benefit of counsel. There may be self-help forms that
could make this an effectual nonprobate transfer device.

14 167 Cal. 570, 140 P. 242 (1914).

15167 Cal. at 579, 140 P. at 247.

16 8 Cal. App. 4th 788, 120 Cal. Rptr. 2d 72 (2002).
17 98 Cal. App. 4th at 794, 120 Cal. Rptr. 2d at 77.

— 15—
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Other Jurisdictions

Some other jurisdictions recognize the revocable deed as an “enhanced life
estate” or as a “Lady Bird Deed.”!8 The deed takes the form of a quitclaim to a
named beneficiary, reserving to the owner an “enhanced” life estate that includes
the power to dispose of the property. If the owner transfers the property during life
to another person, the transfer prevails over the claim of the quitclaim beneficiary.
If there is no lifetime transfer, the property passes at death to the quitclaim
beneficiary free of probate.

This type of nonprobate transfer of real property has been validated in
Michigan.!'” Under the Estate and Protected Individuals Code of Michigan the
transfer enables the grantor to retain control over transfer of the property during
life but avoids probate on the death of the grantor.20

It has been said that in Florida the enhanced life estate is used, rather than other
forms of nonprobate transfer, because the transfer does not impact the transferor’s
Medicaid eligibility and the property is exempt from Medicaid recoupment and
other claims against the transferor.2! That would be different from the result in
California.

*  Ownership Rights. Owner retains control; may also be free of control by
contingent remainder.

* Revocability. Owner may revoke transfer and execute transfer to new
beneficiaries.

* Cost and Ease of Transmission. Simple and cost effective.

* Privacy. Recordation before death apparently not necessary, but subject to
intervening interests.

* Creditor Rights. Life estate subject to transferor’s creditors during life;
partition possible.

e Taxes. Includable in transferor’s estate.

* Medi-Cal Eligibility and Reimbursement. Does not affect eligibility, but
remainder interest subject to reimbursement.

Conveyance Pursuant to Nonprobate Transfer
It is possible that California law already authorizes a direct conveyance of real
property effective on death. The general nonprobate transfer law states:22

18 It is said Texas law recognizes this type of deed, and that President Lyndon B. Johnson once used it to
convey property to his wife Lady Bird.

19 See Opinion of Michigan Probate Court for the County of Wayne, In the Matter of the Estate of Dolores
Ann Davis, Case No. 2004-684984 (March 29, 2005); noted in 18 Quinnipiac Prob. L. J. 247 (2005).

20 See Calhoun County Courts, EPIC Questions and Answers, <http://courts.co.calhoun.mi.us/
epic0459.htm> (“The grantor may want to make it clear that the power to convey includes the power to
sell, gift, mortgage, lease and otherwise dispose of the property.” ).

21 Florida Guardianship Practice § 2.23 (4th ed. 2003).
22 Prob. Code § 5000(a) (emphases added).

— 16—
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A provision for a nonprobate transfer on death in an insurance policy, contract
of employment, bond, mortgage, promissory note, certificated or uncertificated
security, account agreement, custodial agreement, deposit agreement,
compensation plan, pension plan, individual retirement plan, employee benefit
plan, trust, conveyance, deed of gift, marital property agreement, or other written
instrument of a similar nature is not invalid because the instrument does not
comply with the requirements for execution of a will, and this code does not
invalidate the instrument.

The statute appears to address primarily an instrument in which the property
being transferred is under the control of a third person — insurance proceeds,
account, pension plan, trust, and the like — instances where a beneficiary
designation has classically been recognized and effectuated by the person holding
the asset. However, Probate Code Section 5000 as drafted is broader than that, and
it specifically refers to a conveyance and deed of gift.

The general nonprobate transfer statute is drawn from the Uniform Probate
Code. The Law Revision Commission’s Comment to it impliedly recognizes
application of the provision to a real property transfer.?3

23 The Commission Comment states:

The phrase “or other written instrument of a similar nature” has been substituted in subdivision
(a) of Section 5000 for the language “or any other written instrument effective as a contract, gift,
conveyance, or trust” (which was found in the introductory portion of subdivision (a) of Section 160
of the repealed Probate Code). The Supreme Court of Washington read the replaced language to
relieve against the delivery requirement of the law of deeds. See In re Estate of O’Brien, 109
Wash.2d 913, 749 P.2d 154 (1988). The substitution of the language in subdivision (a) makes clear
that Section 5000 does not have this effect. See First Nat’l Bank of Minot v. Bloom, 264 N.W.2d
208, 212 (N.D.1978), in which the Supreme Court of North Dakota held that “nothing in ... the
Uniform Probate Code [provision] eliminates the necessity of delivery of a deed to effectuate a
conveyance from one living person to another.”

The O’Brien case disapproved in the Comment involved unconditional deeds of real property executed by
the donor to a named beneficiary (her daughter). The donor kept possession of the property throughout her
life, and held the deeds undelivered in a safe deposit box with the intent to pass the property to her daughter
at her death. The Washington court held that under the Uniform Act, delivery of the deeds was unnecessary
and the donor’s intent to make a nonprobate transfer on death was effectuated.

The Comment’s disapproval of O’Brien goes only to the delivery requirement, not the ability to make
a nonprobate conveyance of real property effective at death. The dissenters in O’Brien make this point.
“The majority’s conclusion that the deeds meet the legal requirements of delivery should have ended the
matter as a valid deed is effective to pass an interest at death. The majority, however, goes on to hold that
these undelivered deeds effectively passed title to Robinson by operation of [the nonprobate transfer
statute].” 109 Wash.2d at 921, 749 P.2d at 158.

The Comment cites with approval the Bloom case, which holds on similar facts that the nonprobate
transfer statute does not validate an undelivered deed. “There is nothing in that section of the Uniform
Probate Code or any other section of the Century Code which eliminates the necessity of delivery of a deed
to effectuate a conveyance from one living person to another. In this case, we have upheld the finding of
the district court that there was no actual or constructive delivery of the deed, and therefore the deed is not
effective.” 264 N.W.2d at 212 (citations omitted).

Prof. McCouch observes that “The fundamental problem is that the catch-all clause does not define its
own scope with any precision. Indeed, it cannot do so if it is to remain sufficiently flexible to embrace new
and evolving will substitutes. Although the UPC official comment expressly approves Bloom and
disapproves O’Brien, it fails to identify any additional transactions that the revised statute is intended to
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Prof. McCouch suggests that the general nonprobate transfer law could be
improved by specifying formalities in the case of a nonprobate transfer of real
property:2+

The UPC drafters might consider authorizing a form of deed that would transfer
real property at the owner’s death, relying on the recording system as a substitute
for probate formalities. Under such a statute, an owner would be able to execute
and record a deed which expressly conveys real property at death and has no
effect on legal ownership or control during the owner’s life. Mechanically, such a
deathtime transfer is just as simple as a conventional joint tenancy or a lifetime
conveyance with retained life estate. It also raises no greater danger of fraud or
mistake than any other beneficiary designation. To preserve the integrity of the
recording system, however, the owner should be required to comply with the
recording formalities in exercising any retained power of appointment under a
recorded deed.

The Commission cannot evaluate this device, assuming it is available in
California, because none of its attributes has been defined or tested. In fact, the
specification and evaluation of the attributes of a revocable transfer on death deed
is the subject of this study.

NATURE OF REVOCABLE TRANSFER ON DEATH DEED

Jurisdictions that Recognize Revocable TOD Deed

Nine jurisdictions now authorize a revocable transfer on death deed (or
beneficiary deed as it is referred to in five of these jurisdictions). They are, in
order of enactment:

Missouri (1989)2>

validate.” McCouch, Will Substitutes Under the Revised Uniform Probate Code, 58 Brooklyn L. Rev. 1123,
1135-36 (citations omitted).

Presumably, in either of these cases, if a real property deed conditioned to take effect at the donor’s
death had been delivered to the beneficiary, it would have been effective under the general nonprobate
transfer statute. Michigan, for example, has the same language in its Estates and Protected Persons Code
(EPIC). Michigan recognizes as valid a real property deed that provides a conveyance on death pursuant to
the general nonprobate transfer statute. See Calhoun County Courts, EPIC Questions and Answers,
<http://courts.co.calhoun.mi.us/epic0220.htm>.

The Michigan panel advises caution in the use of this device:

MCL 700.6101 should be used with caution because of the ramifications of the transaction. A
deed transferring real estate on death is not a revocable transaction. The original owner cannot
reclaim the property or cancel the designation. The original owner can no longer convey or mortgage
the property without the consent of the designated taker on death. The execution and delivery
(recording) of the deed has income, estate and gift tax implications which are beyond the scope of
this panel. The transaction may also have implications for Medicaid purposes such as whether the
real estate continues to be an exempt asset.

24 Id. at 1143 (citations omitted). As Professor McCouch suggested, the National Conference of
Commissioners on Uniform State Laws at its 2006 conference decided to convene a drafting committee for
the purpose of developing uniform revocable TOD deed legislation.
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Kansas (1997)26
Ohio (2000)?7
Arizona (2001)28
New Mexico (2001)2°
Nevada (2003)30
Colorado (2004)3!
Arkansas (2005)32
Wisconsin (2006)33

Operation of Revocable TOD Deed

The revocable TOD deed is a deed of real property that designates a beneficiary
to which the property will pass on the transferor’s death. The general operation of
this device is subject to some variation among the jurisdictions that have enacted
it. Generally speaking:

* The deed must state prominently that no interest in the property is
conveyed until the transferor’s death. The deed need not be delivered to
the beneficiary. The deed must be recorded before death to be effective
as a transfer, and the property passes to the beneficiary outside of
probate. Until that time the deed can be revoked, and a new revocable
TOD deed executed to a different beneficiary. A beneficiary has no
present interest in the property, which remains within the transferor’s
absolute possession and control.

* The transfer on death is not affected by the transferor’s will. But if the
beneficiary fails to survive the transferor, the property passes through
the transferor’s estate.

* The property is subject to creditor claims against the transferor. A
secured obligation is enforceable against the property.

* The property is taxable in the same manner as property in the decedent’s
estate. The Medicaid consequences vary from jurisdiction to
jurisdiction.

* To effectuate the transfer, the beneficiary records a death certificate.

25 Mo. Rev. Stat. § 461.025.

26 Kan. Stat. Ann. § 59-3501.

27 Ohio Rev. Code Ann. § 5302.22.
28 Ariz. Rev. Stat. § 33-405.

29 N.M. Stat. Ann. § 45-6-401.

30 Nev. Rev. Stat. § 111.109.

31 Colo. Rev. Stat. § 15-15-401.

32 Ark. Code Ann. §18-12-608.

33 Wisc. Stat. § 705.15.
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Experience in Other Jurisdictions
Experience with the revocable TOD deed in other jurisdictions is compiled
here.34

Missouri (1989)

The Missouri statute has been in effect since 1989 and is the only statute under
which there is substantial experience.?> The beneficiary deed is widely used and
has become routine in Missouri. The most recent reliable estimate is that there are
some 350,000 beneficiary deeds currently of record in Missouri.

An estate planning attorney typically uses the beneficiary deed in a smaller
estate. However, an attorney that does sophisticated estate planning may use a
beneficiary deed on occasion, particularly where the client wishes to hold the main
residence in joint tenancy outside a living trust. The beneficiary deed has been felt
to be a useful addition to the Missouri estate planner’s arsenal of tools.

The Missouri statute provides the formalities and rules necessary to make an
effective transfer outside of probate, and addresses many topics concerning the
effect of the transfer.3® When the beneficiary deed legislation was first enacted,
title insurers were apprehensive about it. However, the concerns never
materialized and now a title company will insure a beneficiary deed title as a
matter of course.

There has been relatively little litigation over the device. There are no reports of
abuses of the device. The consensus of practitioners is that experience with it is
positive.

Kansas (1997)

The Kansas statute was designed to aid elder law practitioners and clients in
providing an alternative to a will or nonprobate device such as a trust. It was felt
that clear statutory language would enable clients and practitioners to feel safe that

34 The compilation is based on a review of the legal literature, together with information received from
stakeholders within the jurisdiction.

35 There have been a few cases under the Missouri statute. Estate of Dugger, 110 S.W. 3d 423 (2003),
involved a beneficiary deed that was executed but unrecorded at the grantor’s death. This was not a valid
nonprobate transfer under the statute, which requires that the deed be recorded before death as a formality
that takes the place of the delivery requirement.

Pippin v. Pippin, 154 S'W. 3d 376 (2004), involved a beneficiary deed that did not expressly state it
was to become effective on the death of the owner. The deed said it was to become effective on the last to
die of joint grantors. The court held the deed was not a valid nonprobate transfer under the statute, which
requires a statement in the deed that it is effective on the death of the owner. (The dissent would have
effectuated the deed, based on the clear intent of the grantor.) Pippin caused some consternation in practice;
attorneys were advised to review previously executed deeds due to the possibility they could fail under the
Pippin test, and to execute new deeds that included the magic words. Meanwhile, it legislative action
appears to have cured the problem.

36 See Missouri Estate Planning, Will Drafting and Estate Administration Forms § 3.7 (2005).
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if the deed were formed according to the statute there would be no problems in its

operation.

The Kansas bar appears to find the revocable transfer on death deed preferable

to joint tenancy as a means of transferring property at death without probate:37

A better alternative in many situations for transferring an interest in real estate a
death and avoiding probate is titling the real estate in transfer-on-death. A
transfer-on-death deed will transfer ownership of the interest upon the death of the
owner. The grantee designation may be changed or revoked at any time during the
life of the owner without the consent of the grantee.

The Kansas bar also has catalogued perceived advantages and disadvantages of the

revocable transfer on death deed:38

The fact that a grantee beneficiary or beneficiaries has no ownership in the
property during the lifetime of the record owner affords the following advantages
that are not available under joint tenancy ownership.

The owner does not need to have the signature of the beneficiary.

The property is not subject to the grantee beneficiary’s debts.

The property is not subject to the rights of the grantee beneficiary’s
spouse.

The property is not affected by the incapacity of the grantee beneficiary
or the grantee beneficiary’s spouse.

The grantee beneficiary does not need to know about the beneficiary
designation.

The designation does not disqualify the owner for Medicaid.

The designation can be revoked without the signature of the grantee
beneficiary.

A new designation can be executed without having to revoke the old
one.

The owner can pass property to a trust under the beneficiary
designation.

The designation is a will substitute and avoids probate.

This is a relatively new law and there have been no reported cases. Some of the
disadvantages of using a transfer-on-death deed are:

What happens to the contents of the home and items of personalty?
Who is going to pay the bills?

If there are minors, a conservator must be appointed to manage or sell
the property.

37 Kansas Real Estate Practice and Procedure Handbook § 3.18 (KS Bar Ass’n 1999). See also Kansas
Long Term Care Handbook § 1.48 (KS Bar Ass’n 2001) (“This new law is an estate planning tool solving

the problem of transferring real estate without probate and without the pitfalls of joint tenancy.”)
38 Kansas Long-Term Care Handbook § 1.48 (KS Bar Assn. 2001).
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e If one of the grantee beneficiaries is incapacitated with no agent under a
financial durable power of attorney, a conservator must be appointed to
manage or sell the property.

* The real estate is subject to Estate Recovery.

No matter how real estate is passed, it may be subject to estate tax, and it is
taken subject to any mortgages and liens on the property.

Ohio (2000)

The revocable transfer on death deed appears to be used and useful in Ohio. It
has been said that it “adds to the arsenal” of methods to avoid probate. The “most
important advantage of a transfer-on-death (TOD) deed is that the beneficiary or
beneficiaries have no interest in the property during the lifetime of the owner of
the interest.”?® The formalities must be complied with, however, and the transfer
fails if the transferor fails to record the deed before death.*® It has been suggested
that one of the advantages of the device in Ohio is that it ensures continuing title
insurance coverage, unlike some other lifetime estate planning transfers such as a
spousal transfer or a transfer in trust.4!

Arizona (2001)
The estate planning bar in Arizona appears to find that the device fills a need:*

The beneficiary deed is an ideal tool for the married couple or person with a
simple, modest-sized estate. This typically would involve someone whose
primary asset is a paid-off home. The modest size of the estate usually does not
warrant the expense of a revocable trust. Because the equity in the home will
likely exceed $50,000, a probate proceeding would normally have to be
commenced upon the death of the owner because the $50,000 limitation for real
property affidavits has been exceeded. The good news is that the probate process
can now be avoided through the use of this new deed.

Practitioners have noted problems. If the transferor is a joint tenant, the survivor
may undo the beneficiary deed. There are technical requirements for recordation.

39 1 Baldwin’s Oh. Prac. Merrick-Rippner Prob. L. § 14:20 (2005).
40 In re Estate of Scott, 164 Ohio App. 3d 464, 842 N.E. 2d 1071 (2005).

41 Bidar, One Step Forward and Two Steps Back?, 13 Prob. L. J. of Ohio 61 (Jan./Feb. 2003) (“By using
this form of ownership, both the tax planning and probate avoidance objectives are achieved, while title
insurance coverage is preserved because the original insured remains the owner after the conveyance.”)

42 Murphy, Drafting the New Beneficiary Deed, 38 Arizona Attorney 30, 31 (June 2002) (footnote
omitted). See also Ciupak and Forest, Beneficiary Deeds: Potential & Problems, Arizona Journal of Real
Estate & Business p. 37 (Oct. 2001):

In short, Beneficiary Deeds are ideal for small estates wishing to avoid probate and associated
costs, such as a single parent with a modest estate leaving the property to children at death. The
Beneficiary Deed does not provide for posthumous control of the property, as would a trust, but does
transfer ownership at death in an uncomplicated manner. There may be a relatively small niche best
suited for the Beneficiary Deed, but it appears the Beneficiary Deed can be an effective, inexpensive
estate planning tool when used correctly.
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An improperly drafted deed or one that does not conform to all of the legal
requirements may create problems that are not discovered for quite some time,
when it may be too late to correct them.

Title companies have also been concerned. The Land Title Association of
Arizona notes the following issues under the Arizona statute, as originally enacted:

* Beneficiaries unaware that they need to record a death certificate.
* The consequences if the beneficiary predeceases the transferor.

* The effect of a conveyance or encumbrance by the transferor after
recordation of a beneficiary deed.

*  Whether notice of the beneficiary deed must be given to the beneficiary.

* The effect of a beneficiary deed on property held in joint tenancy.

* How to designate successor beneficiaries.

* The effect of a deed to a class, such as heirs, rather than to a named
beneficiary.

*  Whether a transfer to a beneficiary who is married requires any special
community property waiver.

* Can the beneficiary be an entity?

* How do multiple grantees hold title if the transferor fails to specify?

These issues were all either cured by 2002 legislation or are addressed by pending
legislation.+?

New Mexico (2001)

The revocable TOD deed appears to be functioning reasonably well in New
Mexico. Experienced New Mexico title insurers confirm this; the one problem
they identify is that the beneficiary’s rights are subject to the statutory widow’s
allowance and the statutory children’s allowance, both provided by New Mexico’s
probate law.

Other issues that have surfaced in connection with the New Mexico statute
include questions about what interests the beneficiary takes “subject to”, the
authority of the transferor’s agent, the priority of an encumbrance imposed after
recordation of a revocable TOD deed and before the transferor’s death,
inappropriate use of a warranty deed, and notification of the tax assessor.

If the revocable TOD beneficiary wants to sell or mortgage the property after the
transferor’s death, the title company will ask that a probate of the transferor’s
estate be opened, if one is not already open, and a release obtained from the
personal representative.

43 The Land Title Association of Arizona’s legislative committee chair observes, “Bottom line — with the
2002 revisions, I think the beneficiary deed is working pretty well — at least, we haven’t seen significant
issues, other than the one LTAA is trying to fix this session. I think the bill is pretty comprehensive.”
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Experts caution that a revocable transfer on death deed must be drafted and
recorded properly under the New Mexico statute. Adverse experience has been
reported where the deed was unrecorded at the transferor’s death. Having an
attorney draft the deed is wise, and coordinating with an estate plan is also
important.*¢ Nonetheless, many people execute revocable TOD deeds without
advice of counsel, using the statutory form which is available from forms
publishers through stationery stores.

Nevada (2003)

Preliminary indications from Nevada are that the device is infrequently used.
Most owners of real property have other assets as well, and for that purpose a trust
is the preferred device for disposing of the entire estate.

Colorado (2004)

The Colorado statute apparently replaces an older transfer on death deed statute
that had left many questions unanswered. The Colorado Bankers Association
worked with the Colorado Bar Association to address concerns of financial
institutions in formulating the new 2004 beneficiary d